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Chapter 1:  Intro to Estate Planning

The Power to Transmit Property at Death

A. Will: a person’s declaration of how he desires his property to be disposed of after his death.  Can be handwritten by the testator, oral, or otherwise.  It is revocable and ambulatory (meaning it does nothing until death).

a. Will vs. Deed: will passes stuff upon death; deed passes things now

b. A will is the primary way to transfer wealth at death.

B. Testament: a statement of a person’s wishes concerning the disposition of his personal property after death

a. Testament vs. Will: testament is about personal property; will is about real estate

C. Witness: to observe the execution of an instrument and/or to sign their name to authenticate it

D. Pleasure: what the deceased wanted

E. Will contests: a separate judicial proceeding brought to challenge the validity of a will for things like fraud, undue influence, lack of capacity, etc.

F. Estate planner: a person who knows all the ins and outs of tax laws and wealth transfer (how to move money around while paying the least amount of taxes.

G. Why is there wealth transfer?  Because you want someone you know and love to get your stuff, rather than the government

H. Escheat: the reversion of property to the state or sovereign

I. Natural object of bounty:  a person likely to receive a portion of another person’s estate based on the nature and circumstances of their relationship

J. Property Rights: right to devise, right to exclude, right to transfer, right to enjoy

K. Argument against inheritance: the transfer of great fortunes perpetuates wide disparities in the distribution of wealth, keeps economic power in the hands of the few, and denies equal opportunity to the poor.  It also does not reward merit, but being born with a silver spoon.

a. In response, Congress has imposed substantial gift and estate taxes on the rich.

L. Arguments for inheritance: it’s the least objectionable way of dealing with property when the owner dies; inheritance is an expression and reinforcement of family ties; it encourages the owner to be creative, work hard, and be productive with his current property.  

M. The Dead Hand: the desire of some decedents to control the lives of their beneficiaries, at least the beneficiaries’ enjoyment of the decedent’s wealth, from the grave, typically through restrictive provisions in the dispositions that benefit those individuals.

N. Shapira v. Union National Bank, 1974:  In this case, a father’s will conditioning his son’s inheritance on the son being married to a woman who was Jewish and whose parents both were Jewish was upheld.  The freedom to marry is recognized as a personal right, so it is constitutionally protected.  However, the court is not trying to enforce a restriction upon his constitutional right to marry, only a restriction by the testator upon inheritance.  Also the right to inheritance is not constitutionally protected, so upholding restrictions by a testator is not unconstitutional.  If the condition had been that the son not marry at all, it would have been void as against public policy; reasonable restrictions on marriage are valid.  Authority in US says that gifts conditioned upon the beneficiary’s marrying within a religious group are reasonable.  The restriction is upheld.  

O. Gift over:  a property gift that takes effect after the expiration of a preceding estate in the property

P. In terrorum clause “terror clause”:  a provision designed to threaten one into action or inaction

a. When a provision like that is in someone’s will, you can’t change it after they die.  If it’s in the will, you can’t argue that it would have been different if “he had met her” or whatever.

Q. A will or trust provision is invalid if it is intended to encourage disruption of a family relationship.  

· If there’s no wealth transfer, there’s no motivation to accumulate wealth.

· Can you disinherit someone in intestacy?  Nope.

· Can you disinherit someone with a will? Yes, if you dispose of all your property

Transfer of the Decedent’s Estate

· General Rule: a person may take though will, through intestacy, or through contract only if they survive decedent

· Probate and Nonprobate Property

a. Probate property: property that passes under the decedent’s will or by intestacy

b. Nonprobate property: property passing under an instrument other than a will which became effective before death (ex: will substitutes)

i. Joint Tenancy Property

ii. Life Insurance

iii. Contracts with payable-on-death provisions:  File a death certificate and the custodian will pay to the beneficiaries.  Ex:  IRA’s, pension plans, bank accounts

iv. Trusts:  when property is transferred in trust, the trustee holds the property for the benefit of the named beneficiaries.  

1. Intervivos Trust: a trust created and typically funded during the settlor’s life

2. Testamentary Trust: a trust created by will

	Intervivos Trust
	Testamentary Trust

	· Same words

· While alive

· Not subject to court supervision

· Will substitute

· Not part of probate estate
	· Same words

· While dead

· Always subject to court supervision

· Part of probate estate


· Administration of Probate Estates

a. Personal representative

i. Executor: personal rep appointed by a valid will

ii. Administrator: personal rep appointed by the court

iii. Duties:  inventory and collect assets, manage assets, receive and pay claims of creditors and tax collectors, and distribute remaining assets

b. Fiduciary Bond:  a type of surety bond required of a trustee, administrator, executor, guardian, or other fiduciary to ensure the proper performance of duties

i. A will can waive the bond requirement

c. Statute of Distribution: state law regulating the distribution of an estate among an intestate’s heirs and relatives

d. Devisee: a recipient of real property

e. Legatee: one who is named in a will to take personal property

f. Heirs and Next-of-Kin

i. At common law, heirs and next of kin were not necessarily the same

1. Heir: a person who, under the laws of intestacy, is entitled to receive an intestate decedent’s real property

2. Next of Kin: the person entitled to inherit personal property from a decedent who has not left a will

ii. Today, they are the same thing

g. At common law, spouses weren’t heirs; they got curtsey or dower

h. Functions of Probate

i. Provides evidence of transfer of title to the new owners 

ii. Protects creditors by requiring payment of debts

iii. Distributes the decedent’s property after creditors paid

i. Jurisdiction

i. Primary/Domiciliary Jurisdiction: primary probate jurisdiction is in the state of the decedent’s domicile at the time of death

ii. Ancillary Administration:  where the decedent owned property located in another state, ancillary probate proceedings are required in the other state to clear title to the property.

iii. Ex: A lives and dies here but house in OK; OK substantive law applies to that house.  Personal property follows where domiciled, Texas.

j. Letters of Testamentary/Letters of Administration: the instrument by which a probate court approves the appointment of an executor/administrator under a will and authorizes the executor/administrator to administer the estate

k. Informal vs. Formal Probate (see handout)

i. In common form: ex parte proceeding where no notice to interested parties was required

1. informal probate

2. This system doesn’t require as much court supervision (though it does require some)

ii. In solemn form:  notice was required to all interested parties so that they could challenge the probate proceeding if they wanted

1. formal probate

2. This system requires the court to give you permission to do anything.  It’s expensive and takes a long time.  It’s not used much.

l. Hiatus in title: gap in ownership of title.  Today, immediately after death, the heirs own the assets.  If it takes a while to determine who the heirs are, title relates back to the moment of death.

m. Gross estate: The total value of a decedent's property without any deductions

n. Probate estate: all property that passes through probate and excludes that which does not pass through probate

o. Taxable estate: the amount that is subject to tax at death

	Taxable Estate
	Probate Estate

	· Anything you have control over or own
	· Must own it; must not be portion that transfers by will substitute

· It’s in the state where you are domiciled

· Venue is state where you lived, not where you died

· What if no domicile? Where they die or where majority of property is owned


· A Summary of Probate Procedure

a. Step 1:  Opening Probate: last will is offered for probate and its execution is proven.  If no will, the heirs are determined.  The personal representative is appointed.  Letter of testamentary or letter of administration is issued to evidence the authority to act on behalf of the estate.

b. Step 2:  Decedent’s assets are collected, inventoried, and appraised by the personal representative, who then manages the property

c. Step 3:  Family allowance, homestead, and exempt property set-aside

i. Family allowance: a portion of a decedent’s estate set aside by statue of a surviving spouse, children, or parents, regardless of any testamentary disposition or competing claims

1. Spousal allowance; widow’s allowance; widower’s allowance: same basic thing

ii. Exempt property set aside: personal property that a surviving spouse is automatically entitled to receive from the decedent’s estate

d. Step 4: pay all the debts, claims and taxes

i. Creditor’s Claims

1. Creditors must file within a specified time period

2. Nonclaim statutes: a statute of limitations for a creditor to file a claim in a probate proceeding

ii. Taxes: tax returns must be filed for the decedent and/or estate.  Taxes are paid from assets.

1. When someone dies, the taxpayer dies, but the estate is born.  The estate can bring in income and has to pay taxes too.  But if you die with nothing, the estate will owe nothing… so there’s a gift tax to keep people from just giving it all away before they die

iii. If there’s more debt than can be paid by the probate property, the will substitutes will be paid to the creditors 

e. Step 5: Distribution: after everything is paid off, the remaining assets are distributed to the beneficiaries or heirs.  This usually happens after the probate court issues a decree of distribution and discharges the personal rep from further duties.

f. Step 6: Closing the Estate: the court must approve the personal rep’s actions to relieve him from liability.  The rep is not discharged from fiduciary duties until the court grants the discharge.

g. Supervising the Representatives Actions

i. Usually the court supervises.  The court must approve the inventory and appraisal, payment of debts, family allowance, granting options on real estate, sale of real estate, borrowing of funds and mortgaging of property, leasing of property, proration of federal estate tax, personal rep’s commissions, attorney’s fees, distributions, and discharge of personal rep.

ii. Some states don’t require supervision, unless minors are involved.

· Is probate necessary?

a. No assets, no probate.

b. Costs involved: court fees, personal rep’s commission, attorney’s fee, appraiser’s fee, guardian ad litem’s fees

c. Avoiding probate:  if the property owner during life transfers all his property into a joint tenancy or a trust or executes a contract providing for distribution of contract assets to named beneficiaries on the owner’s death

i. A will serves as back up in case property is overlooked 

d. But, the good thing about probate, is it gets the title to the property changed

e. Bad thing:  it allows someone to contest the will

f. Even with a will, probate is not necessary if title to the (probate) property can be transferred otherwise (Texas allows you to do this)

g. Small Estate Probate: an informal procedure for administering small estates, less structured than the normal process and usually not requiring an attorney

· Universal Succession: an alternative to probate in Europe and Louisiana where the heirs or devisees succeed to the title of all of the decedent’s property; no personal rep appointed

Professional Responsibility Issues

· Simpson v. Calivas, 1994:  decedent’s will left his second wife the homestead and his son (from first marriage) the remainder.  The family business, operated by the son, was located on the homestead.  The son is claiming that the drafting attorney breached his fiduciary duty by not doing exactly what decedent wanted (which, evidence indicates was the home to the wife, the rest of the land to son).  Can the son sue the attorney?  To sue, the son must show that there is a duty.  In this case, the court finds that the son is an intended beneficiary, therefore the attorney has a duty, and the third party beneficiary can enforce the terms of the contract between attorney and decedent.  In Texas, though, if there’s no privity, there’s no standing to sue.  Can extrinsic evidence be admitted to show the actual intent of the decedent?  Not unless the will is ambiguous.  Even though the extrinsic evidence shows that the will is not consistent with what the decedent wanted, the will is valid, unambiguous and stands as is.

· Texas definition of homestead: urban home + up to 10 acres; or rural home + up to 200 acres if family, 100 if single person
· In Texas, lack of privity of contract between the drafter and the beneficiary prevents a malpractice action by the beneficiary.

· General rule is that probate courts will not fix lawyer’s mistake (and give effect to client’s intent).  Lawyers are not guarantors of their work.  Today’s trend is to fix it.

· Standard of care: if the attorney cannot handle the matter with reasonable skill and care, he should refer it to a specialist

· Hotz v. Minyard, 1991:  Decedent executed two wills on the same day.  The first one split his assets (mainly the family business) between his son and daughter.  The second will gave it all to his son.  He didn’t want his daughter to find out.  The daughter consulted the attorney and asked to see the will.  He represented to her that the first will was the final will.  Son started screwing up the family business.  Dad became incompetent; daughter took care of him, but when one becomes incompetent, the will cannot be changed.  Dad dies and everything goes to son.  Daughter is suing the attorney for breach of fiduciary duty by misrepresenting the will.  Is there a fiduciary duty between daughter and lawyer?  Yes.  Lawyer does other legal work for daughter.  While lawyer had no duty to disclose the existence of the second will, he owed daughter the duty to deal with her in good faith and not actively misrepresent the first will.

· Hypo:  you do wills for husband and wife.  Then one day, W says “I want to change my will—don’t tell H.”  Problem.  So what do you do?  Withdraw from one or both; but that signals to them that something is wrong.  What to do?  From the start tell your clients that you have to communicate everything.

Chapter 2: Intestacy: An Estate Plan by Default

The Basic Scheme

· Intestacy: the state or condition of a person’s having died without a valid will.

· When does intestacy apply?

· When decedent didn’t make a will

· When decedent’s will is invalid

· Moieties: a half of an estate

· Probate property distribution happens per the statute of descent and distribution

· Purpose of Intestacy: to carry out the probate intent of the average intestate decedent

· Order of Death

· A person gets to the property of an intestate or testate decedent only if the person survives the decedent for an instant of time

· Uniform Simultaneous Death Act: if there is no sufficient evidence of the order of deaths, the beneficiary is deemed to have predeceased the benefactor

· Joint tenants, tenants in common, community property: if they die at the same time, ½ is distributed as if one survived and ½ is distributed as if the other survived

· Life insurance: unless otherwise put in will or contract, if the insured and beneficiary die simultaneously the proceeds are distributed as if the insure survived the beneficiary

· Survivorship of 120 hours required

· Simultaneous death act: there must be sufficient evidence to show survival

· Texas

· Janus v. Tarasewicz, 1985:  H and W died after having taken cyanide-laced Tylenol.  H was pronounced dead that evening but W, who was placed on life support, was not pronounced dead until two days later.  A polity of insurance on H’s life named W as the primary beneficiary and his mom as the contingent beneficiary.  The insurance company paid the proceeds to W’s estate and after a close review of medical evidence, the court agreed that W did survive H.

· Consanguity ≠ Affinity

· Consanguity: the relationship of persons of the same blood

· Affinity: the relation that one spouse has to the blood relatives of the other spouse; relationship by marriage

· Share of Descendents

· After spouse’s share is set aside, children take the remainder.

· If the children are deceased, their issue take by representation.

· Son-in-laws and daughter-in-laws are excluded as intestate successors

· Diagram p. 86


[image: image1]
· English Rule: division is always at the child level, even if they are deceased

· American Rule: division is at the first level where someone is alive

· English distribution per stirpes: divides up the property into as many shares as there are living children of the designated person and deceased children who have descendant’s living.

· See examples in RM hornbook

· Be able to tell who takes under what rule!!!!

· Per stirpes: “by roots or stocks”; proportionately divided among beneficiaries according to their deceased ancestor’s share

· Per capita: “by the head”; divided equally among all individuals, usually in the same class

· Per capita with representation: divided equally among all members of a class of takers, including those who have predeceased the testator, so that no family stocks are cut off by the prior death of a taker

· Negative Disinheritance:  an old rule of American inheritance law says that disinheritance is not possible by a declaration in a will.  To disinherit, it is necessary that the entire estate be devised to other persons

· Shares of Ancestors and Collaterals

· Collateral kindred: those people related by blood but who are not descendants or ancestors

· Ancestors and collaterals do not take if a descendant survives

· If descendant does not survive, it goes to spouse parents 

· If no spouse or parents, collateral kindred take

· First line collaterals: Brothers and sisters and their descendants

· After that, jurisdictions vary

· Parentelic System: intestate estate passes to grandparents and their descendants; and if none, then to great-grandparents and their descendants, and so on down each line and over until someone is found

· Degree of Relationship System: intestate estate passes to closest of kin, counting degrees of kinship

· How to determine degree of relationship?  Count generations up from the decedent to the nearest common ancestor of the decedent and the claimant, then count the steps down to the claimant from the common ancestor.

· Laughing Heirs: person so distantly related to the decedent as to suffer no sense of bereavement

· If no one can be found, property escheats to the state

· Half Bloods

· Old English rule: the courts excluded relatives of the half-blood from inheriting land through intestate succession

· American majority: a relative of a half-blood is treated same as relative of whole blood

Transfers to Children

· Meaning of Children: born or adopted by you

· Posthumous Children:  for the purpose of inheritance or of determining property rights, a child is treated as being a life in being from time of conception rather from time of birth, if the child is born alive.

· Rebuttable presumption that a child born more than 280 days after death is not decedent’s child

· Adopted Children

· Hall v. Vallandingham, 1988:  Father and mother had 4 children.  Father died.  Stepfather adopted the children and treated them as his own.  Brother of Father died intestate.  Children said they were entitled to part of his estate.  Trial court said that because they were adopted, they were not entitled to inherit from their natural father’s family.  To allow them to inherit from their adopted family and natural family would be to give them “more rights.”  So, in this jurisdiction, once a child is adopted, the rights of both the natural parents and relatives are terminated.

· In Texas, an adopted child inherits from both adoptive parents and natural parents and their relatives

· If a natural parent refuses to consent to the adoption of the child, the child cannot be adopted by another.

· Adult Adoption: can be used to prevent will contest, because the only people who have standing to contest a will are those who would take if the will were denied probate.  So, if testator adopted a child, testator’s collateral relatives cannot contest the will, since they wouldn’t inherit anything by intestate.

· O’Neal v. Wilkes, 1994:  Hattie was born and her dad never claimed her.  Her mom died when she was young.  She went to go live with her maternal aunt.  Eventually she went to go live with her paternal aunt, who said a couple could adopt her.  The couple treated her as their own.  Couple died intestate without actually having adopted Hattie, and administrator refused to recognize Hattie as having an interest in the estate.  Was Hattie virtually adopted?  No.  Virtual adoption occurs when there is a showing of an agreement between the natural and adoptive parents for adoption, but the foster parents didn’t actually adopt the child, even though they treated the child as their own.  There is no virtual adoption here because the paternal aunt did not have authority to enter into such a contract… only a parent or guardian has that authority.

· Doctrine of Equitable Adoption: permits an equitably adopted child to inherit form the foster parents.  But the foster parents cannot inherit from the child, because they failed to perform their obligation.

· Elements: A person is virtually adopted despite there having been no formal adoption if:

· (1) there is an agreement for adoption between the person’s natural and adopting parents, 

· (2) the natural parents give up custody, 

· (3) the child lives with the adopting parents, and 

· (4) the adopting parents treat the child as a natural child

· Adoption by Estoppel (Texas): same as equitable adoption.

· Theory is that if people make the promise to adopt and do everything but the formal adoption, equity will make an adoption

· Nonmarital Children

· Filius Nullius: a child born out of wedlock. 

· At common law

· could not inherit from mom or dad

· Only spouse or descendants could inherit from the filius nullius; else escheat

· Modern law

· A child can inherit from natural mom and mom’s kin

· Mom and mom’s kin can inherit from and through the child

· Inheritance rights from father can be established by several methods including father’s marriage to mother, formal acknowledgment of paternity, or judgment in paternity suit.

· Advancements

· At common law, any lifetime gift to a child was presumed to be an advancement, a prepayment, of the child’s intestate share

· Rationale: parents want children to have equal shares

· To avoid this, the child must prove that the transfer was intended as an absolute gift, not to be counted against the child’s inheritance.

· When an advancement is made and the child predeceases the parent, the amount of the advancement is deducted from the shares of the child’s descendants (assuming the dead child had sisters or brothers to share the parent’s estate with)

· Texas: lifetime gift to an heir is not an advancement unless proven to be so

· If a gift is treated as an advancement, the donee must allow its value to be brought into hotchpot if the donee wants to share in the decedent’s estate

· Ex: Assume decedent leaves no spouse, three children, and an estate worth $50K.  One daughter, A, received an advancement of $10K.  To calculate the share in the estate, the $10K gift is added to the $50K, and the total of $60K is divided by 3.  A has already received $10K of her share, so she only gets an additional $10K from the state.  Her siblings each take a $20K share.  If A had been given property worth $34K as an advancement, A would not have to give back a portion of this amount.  A will stay out of the hotchpot, and decedent’s $50K will be equally divided between the other two children.

· Transfer of Expectancy

· Since it’s not a legal interest, it cannot be transferred

· But a transfer of an expectancy for adequate consideration may be enforceable in equity as a K to transfer if the court thinks it’s fair

· Managing a Minor’s Property

· A minor does not have the legal capacity to manage property

· Guardian: has responsibility for the minor child’s custody and care

· Who is the guardian?

· A living parent

· Person designated in the wills of deceased parents

· If no designation, court will appoint from nearest relatives

· Guardian has no authority to deal with the child’s property

· Acts used to provide a convenient procedure for making gifts to minors, who have no legal capacity to manage or sell property: UTMA and UGMA

· Property may be transferred to a person as custodian for the benefit of the minor.  The custodian can be the donor

· UTMA: Uniform Transfers to Minors Act:

· The custodian has the discretionary power to spend money for the children’s benefit as much as necessary without court order

· UGMA: Uniform Gifts to Minors Act:

· Three alternatives for property management

· Guardianship (conservatorship)

· Least preferable

· Occurs when parent does intestate leaving property to a minor child

· Cannot change investments without court order

· Can use only the income (i.e. not the principal) from the property to support the ward

· Custodianship

· Preferable if small gift to minor

· Custodian: one who is given property to hold for the benefit of a minor under the Uniform Transfers to Minors Act

· Available only to person who create it during lifetime or put it in their will

· Any property left when the child turns 21 is to be transferred to the minor (or to the minor’s estate, if he dies first)

· Custodian can manage and reinvest the property

· Custodian is a fiduciary and is subject to that standard of care

· Custodian is not under supervision of the court and does not have to give the court accounting each year

· Trusteeship

· Most preferred

· Most flexible

· Available only to person who create it during lifetime or put it in their will

· Testator can tailor the trust specifically to the family circumstances and his wishes

· Can postpone possession of the child until the donor thinks the child is competent to manage the property

Bars to Succession

· Homicide

· Homicide is a pervasive bar to inheritance rights under intestate succession statutes, wills, and other dispositive instruments.  Rationale: no one may profit by a wrong committed.

· In re Estate of Mahoney, 1966:  Wife killed her husband, who died intestate, and she was the sole heir under intestate succession.  The court said that the legal title to his estate would go to the wife and be received by constructive trust for the decedent’s other heirs.

· What if slayer is insane?  Can still inherit if there was no intent to kill.

· Disclaimer:  a refusal to accept an inheritance or other property interest

· Why would someone do that? Tax reasons 

· No gift tax because it went to someone else

· No estate tax

· Operates as if title had passed from the disclaiming heir to the next intestate successor

· To avoid negative tax consequences, most states have enacted  legislation that provides that the disclaimant is treated as having predeceased the decedent

· A disclaimer relates back for all purposes to the date of the decedent’s death

· Disclaimer prevents the taxpayer from acquiring an interest in the disclaimed assets upon which a creditor’s lien could attach

· Courts differ on whether that result applies to the state’s claim for reimbursement of a disclaimant’s nursing home expenses paid for by Medicaid

· Troy v. Hart, 1997: it is against public policy for a Medicaid recipient to be able to disclaim an inheritance that would allow the disclaimant to become financially self-sufficient

· If you disclaim a present estate, the remainder is accelerated to the person who was assigned the remainder

Chapter 3:  Wills: Capacity and Contests

Mental capacity

· Why Require Mental Capacity?

· In re Strittmater, 1947:  Testator left her entire estate to the National Women’s Party, for which she was a volunteer and member.  The court held the will invalid noting that her doctor had diagnosed her as paranoid.  Since her disease was developed by 1936 and her will was executed in 1944, the court set the will aside.

· A person may have basic mental capacity but still lack the mentality to execute a will

· If there is no mental capacity, the will is void.  All provisions are ineffective, including the one that revokes all prior wills

· The testator must have mental capacity at the time he executed a will.

· Rationales:

· A will should be given effect only if it represents the testator’s true desires

· The law requires mental capacity to protect the decedent’s family

· Legitimacy is important to public acceptance of the law; legitimacy cannot exist unless decisions are reasoned

· A sane person can have confidence that his decisions will be carried out, even if he becomes insane and makes another will

· Protects society from irrational acts

· Protects incompetent testators from exploitation by cunning people

· Test of Mental Capacity

· Test: the testator only has to have the ability to know:

· The nature and extent of his property

· The persons who are the natural objects of his bounty

· The disposition he’s making, and 

· How these elements relate so as to form an orderly plan for the disposition of testator’s property

· Someone being declared incompetent and put under care of a conservator does not mean he lacks capacity to execute a will

· Less capacity needed than that to make a contract or a gift

· More capacity needed than that required for marriage

· Drafting a will for an incompetent person is a breach of professional ethics

· Insane Delusion: a false conception of reality which the testator adheres against all evidence and reason to the contrary

· Insane delusions may invalidate part or all of a will

· Legal concept, not psychological

· Majority View: a delusion is insane even if there is some factual basis for it if a rational person in the testator’s situation could not have drawn the conclusion reached by the testator

· Minority View: any factual basis at all for the testator’s delusion means it is not an insane delusion

· In re Honigman, 1960:  the decedent substantially disinherited his wife, who had participated in the business from which the wealth was accumulated, because he believed she was fooling around with another man.  Her challenge of the will for insane delusion was successful.  The decedent’s conclusions were not based on a lack of evidence and were probably not such that no rational person could draw.  So a finding of insane delusion sufficient to invalidate the will probably was improper. Trial was to a jury, however, and it ruled that the decedent suffered from an insane delusion when the will was executed.  The appellate court view this as demonstrating that the jury simply did not believe the evidence.  The dissent said that the evidence failed to prove that he was suffering from an insane delusion or lacked testamentary capacity.

Insane Delusion vs. Mistake

	Insane Delusion
	Mistake

	A belief not susceptible to correction by presenting the testator with evidence indicating the falsity of the belief
	A belief susceptible to correction if the testator is told the truth

	Courts will invalidate wills resulting here
	Courts will not reform or invalidate wills here

	· Ex:  Testator falsely believes that her son has been killed and therefore executes a will leaving all her property to her daughter.  In fact, the son is alive.  The testator is mistaken, not under an insane delusion, and the will is held valid.  


Undue Influence

· Not readily defined

· May invalidate part or all of a will

· Proof can be inferential and circumstantial

· To establish undue influence, it must be proved that

· Testator was susceptible to undue influence

· That the influencer had the disposition and the opportunity to exercise undue influence

· That the disposition is the result of the influence

· Presumption: someone exercising UI is usually present during execution of will

· Lipper v. Weslow, Texas, 1963:  Weslow’s are contesting the will that left the Lipper’s everything.  The will was changed a month before she died.  The will expressed unhappiness because Π’s side of the family doesn’t like her and never visits.  The court said that all evidence points to the decedent being of sound mind at the time of the execution of the will.  Several witnesses for the ∆ said that decedent said Π’s side of the family was mean and she didn’t want to leave anything to them.  Test for undue influence:  whether such control was exercised over the mind of the testator so as to overcome his free will and to cause the testator to do what he would not otherwise have done but for such control.  The Π’s proved that there was an opportunity and a motive for undue influence, but they failed to prove that the will was a result of ∆ making decedent do something other than what she wanted.  A person of sound mind has the legal right to dispose her his property as he wishes, with the burden on those attacking the disposition to prove that it was the product of undue influence.  The will was deemed valid.

· Burden of Proof

· Majority Rule: the challenging party has to prove that the will was the product of undue influence.  

· But—when there is a person with a confidential relationship with decedent, and that person receives the bulk of testator’s property from a testator with weakened intellect, the burden of proof shifts to the person occupying the confidential relation to prove affirmatively the absence of undue influence.

· Minority Rule: in addition, there must be evidence that the beneficiary was active in procuring the execution of the will

· Evidence of UI

· Fear, threats of violence or abandonment

· Resentment of statement made to testator by bad person about others (false statements)

· Playing on religious beliefs like saying “the Bible says to leave everything to your eldest son”

· Stopping someone form making a new will by force or otherwise

· Folsom Case (Texas, 1981): Alcoholic released form rehab.  Brother taking care of him and business affairs.  Brother brought in his lawyer for alcoholic’s will.  Brother was the sole beneficiary of the will→alternate taker was brother’s son.  But alcoholic had children of his own and there was evidence that they got along.  Court said one may favor a person taking care of them but to make the alternate beneficiary someone else besides your children is fishy.
· Rich v. Rich (Texas, 1981): a will invalidated under UI is void, which brings back old wills

· Arguments that can be made to support UI

· It’s unnatural to write off grandchildren

· If there is legalese used it looks like attorney put words in mouth

· If bulk of estate is left to one person, and it’s a big family

· There’s a line in the will saying that there was no UI

· If part of a will is the product of UI, those portions of the will that are the product of UI may be stricken and the remainder of the will allowed to stand if the invalid portions of the will can be separated without defeating the testator’s intent or destroying the testamentary scheme.

· In Re Kaufmann’s Will, 1965:  Robert Kaufmann inherited a ton of money.  He met Walter Weiss, they moved in together, and Walter took over Kaufmann’s bank accounts.  Walter is an attorney.  Robert made several wills, one a year, each one giving Walter more and more money.  When Robert died, his brother contested the will.  The trial and appellate courts invalidated the wills saying that Walter had undue and unnatural influence over Robert, who they said was weak-willed, trusting, and inexperienced.  

· Evans v. May, 1996, Texas: no undue influence where one man left all his estate to his male “lifemate,” with whom he had lived for 30 years, because there was no reason to believe he didn’t know what he was doing.

No Contest Clauses
· Clauses that provide that a beneficiary who contests the will shall take nothing, or a token amount, in lieu of the provisions made for the beneficiary in the will

· Pros:  Discourages unmeritorious litigation, family fights, and defaming reputation of testator

· Cons:  Discourages lawsuits proving forgery, fraud, or undue influence, thereby nullifying the safeguards built around the testamentary disposition of property

· Majority Rule: enforce them unless there is probable cause for a contest

· Adopted by UPC and Restatement

· Minority Rule: enforce unless contestant alleges forgery or subsequent revocation by another will or codicil, or the beneficiary is contesting a provision benefiting the drafter of the will or any witness of it

Bequests to Attorneys

· Because of the appearance of impropriety, some courts have ruled that a rebuttable presumption of undue influence arises when an attorney-drafter receives a legacy, except where the attorney is related to the testator.

· Certificate of Independent Review: a document that can be attached to a will where a reviewing lawyer says that they conclude the gift to the client’s lawyer is not due to undue influence, fraud, or duress

· In re Will of Moses, 1969:  testator was a widow who was involved with her attorney, to whom she left the bulk of her estate.  The attorney-beneficiary did not draft the document, nor did he participate in the decedent obtaining other counsel to do so.  The court held that the attorney-client relationship between the beneficiary and the testator when the will was executed, and their relationship, gave rise to a presumption of undue influence, even though the beneficiary played no role in preparation of the will.  Despite evidence from the drafting attorney that he did exactly what she asked, the court said that that’s not enough evidence to overcome the presumption.  Dissent says that testator had full knowledge of what she was doing, acted deliberately and voluntarily, with independent advice, so the will should stand.

Fraud

· Fraud occurs where the testator is deceived by a misrepresentation and does that which the testator would not have done had the misrepresentation not been made

· Misrepresentation must be made with the intent to deceive and the purpose of influencing the testamentary disposition

· A will provision procured by fraud is invalid

· If the remaining parts of the will stand without the invalid part, the will is still good; if fraud goes to the entire will or the portions invalidated are inseparable, the will will not stand

· If the will must go to probate, the court can impose a contrsuctive trust on the wrongdoer, which effectively passes the property to someone else

· Fraud in the Inducement

· Occurs when a person misrepresents facts, causing the testator to execute a will, to include particular provisions in the wrongdoer’s favor, to refrain from revoking a will, or not to execute a will

· A fraudulently procured inheritance or bequest is invalid only if the testator would not have left the inheritance of made the bequest had the testator known the true facts

· Fraud in the Execution

· Occurs when a person misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent

· Latham v. Father Divine, 1949:  Π alleged that the ∆, by misrepresentation, UI, physical force, and murder, prevented the testator from revoking her will and executing a new one in the Π’s favor.  The court agreed that the Π’s stated a cause of action and held that, if the allegations were proven, the ∆ (who would then be devisees under a will that was not revoked due to their wrongful conduct) would hold the estate in constructive trust for the Π’s.  Fraud after execution that prevents the revocation of a will results in the imposition of a constructive trust, not in denial of admission of the will to probate or invalidation of the will in a contest.

· A constructive trust can also be used to prevent unjust enrichment.

· Pope v. Garrett, 1948: Testator’s expectant heirs prevented testator from executing a will in favor of her friend Garrett.  Testator died.  The court imposed a constructive trust in favor of Garrett, not only on the heirs who had participated in the fraud, but also on the innocent heirs, stating that the innocent heirs would be unjustly enriched because but for the wrongful acts, they would have inherited nothing.

· Tortious Interference with Expectancy, R of T §744B:  the Π must prove that the interference involved conduct tortuous in itself, such as fraud, duress, or UI.  The theory cannot be used when the challenge is based on testator’s mental incapacity.

· This is not a will contest

· It seeks to recover tort damages from a 3rd party for tortuous interference

· Most courts want the Π to try probate remedies first, and say that res judicata will not bar a subsequent tort suit

· A no-contest clause would not apply here, since it’s not a will contest

Chapter 4: Formalities and Forms

Execution of Wills

· To have a will you must be 18 or legally married or in Armed Forces and mentally competent

· Attested Wills

· Execution Formalities

· Ritual Function: Because the transfer of a decedent’s property to successors is a significant event about which the decedent will be unable to speak, we want to have a relatively high degree of certainty that the decedent really intended that the transfers be made.  This function makes sure that a will is not a casually considered document.

· Evidentiary Function: gives the courts and persons interested in decedents’ estates documents that they can rely on which some confidence

· Protective Function: helps make sure that the execution of the will be the free act of the testator, and not the result of UI, fraud, or duress

· Channeling Function: contributes to wills providing testators with a routine, accepted, and thus fairly reliable means of disposing of property

· Texas allows nuncupative (oral) wills under very limited circumstances.

· Presence is the requirement that the testator sign the will in the presence of the witness (or, if she does not, that she acknowledge to the witnesses that the will or the signature on the will is hers).

· Policy: if the validity of the will is challenged, the witnesses will be testifying with respect to what happened, and the testator’s capacity, at the time.

· Line of Sight Test: testator does not actually have to see the witnesses sign but must be able to see them were the testator to look

· Rejected in America

· Conscious presence test: the witness is in the presence of the testator if the testator, through sight, hearing, or general consciousness of events, comprehends that the witness is in the act of signing

· Used in America

· In re Groffman, 1968: Testator signed his will outside the presence of the witnesses, before asking them to witness it.  The testator acknowledged his signature on the will to each of them separately.  Because the governing statute required the testator to sign or acknowledge the will in the presence of 2+ witnesses “present at the same time,” the will was denied probate.  The court admitted that the will reflected testator’s intent, and they exercised equity and did what the will said.

· What if a handwritten line was added to the will after signing?  If added after the testator signed the will, the will would be admitted to probate, and the line would be ineffective as a subsequent unexecuted codicil.  

· Estate of Parsons, 1980:  a decedent’s will was witnessed by Nielson, who was left $100, and Gower, who was left real property, and Warda, a notary who was not left anything.  California’s disinterested will statute voided gifts under the will to interested witnesses in excess of what they would have received without the will, unless the will was witnessed by two other disinterested witnesses.  Nielson, who would not have taken anything in the absence of the will, disclaimed the $100 gift to her.  The court held that Nielson’s disclaimer did not cause her to be treated as a disinterested witness, because the purpose of the statute was to protect the testator form fraud and UI and the interest determination therefore is determined at the time of execution.  The result was that Gower, who also would not have taken anything without the will, was unable to take the real property.

· Purification of interest by renunciation of the interest left to the witness typically is not permitted.

· Why?  Because the gifts were not valid anyway, and you can’t disclaim something you never had.

· In Texas: a person can disclaim their gift and be credible

· What if testator dies halfway through signing?  Not okay because testator intended entire signature to be his signature.  But equity will step in.

· Intent of testator is controlling.

· Purging Statutes: purges the witness only of the benefit the witness receives that exceeds the benefit the witness would have received had the will not been executed.

· Recommended Method of Executing a Will: if this procedure is followed the will will be valid in all states.  MEMORIZE!

· Pages fastened together.  Specify the number of pages in the will

· The testator must read and understand the will’s contents

· Have only testator, lawyer, 2 disinterested witnesses, and a notary in the room.  No one comes or goes until the ceremony is finished.

· Lawyer asks the testator these questions: (1) Is this your will? (2) Have you read it and do you understand it? (3) Does it dispose of your property in accordance with your wishes?  (4) Do you request witness 1 and witness 2 to witness the signing of your will?  The testator had better answer “yes” in a voice that all in the room can hear.

· Witnesses should be able to see testator sign the margin of each page and full name at end of the will.

· One of the witnesses reads aloud the attestation clause

· Each witness signs

· Self proving affidavit at the end is signed by the testator and witnesses and notary.

· Attestation Clause: a provision at the end of a will that is signed by the instrument’s witnesses and that recites the formalities required by the jurisdiction in which the instrument might take effect.

· Strengthens the presumption that all the statutory requirements for executing the will have been satisfied.

· Self proving affidavit: an affidavit attached to a will and signed by the testator and witnesses certifying that the statutory requirements of due execution of the will have been complied with.

· If the witnesses are dead or cannot be located, a self-proving affidavit reciting that all the requirements of due execution have been complied with permits the will to be probated.

· Not necessary, but it makes it easier to get the will probated.

· Must be executed in front of a notary

· In re Pavlinko’s Estate, 1959:  All the requisite formalities for execution were met, but each spouse signed the will intended for the other.  Acknowledging that the result dictated by the applicable Wills Act (if the will is not signed by the testator identified in the document, the wills fails) was unfortunate, the court followed the traditional approach of refusing to correct mistakes in the execution of a will and denied probate of the will.

· Rationale for not correcting mistakes: there is an historical aversion to correcting mistakes

· There has been a recent movement of correcting mistakes in limited circumstances

· Read Mistake stuff on page 157 to 162 in Gilberts

· Harmless Error: a document not executed properly will be treated as if it had been if the proponent of the document or writing establishes by clear and convincing evidence that the decedent intended the document or writing to constitute decedent’s will, a partial or complete revocation of the will, an addition to or an alteration of the will, or a partial or complete revival of his formerly revoked will or of a formerly revoked portion of the will.

· R of Prop §3.3: a harmless error in executing a will may be excused if the proponent establishes by clear and convincing evidence that the decedent adopted the document as his will.

· In re Will of Ranney, 1991:  The witnesses signed the self-proving affidavit that was attached to the will, but failed to sign the will itself in the attestation provision.  The court adopted a substantial compliance approach to rectify or ignore the defective execution.  The court said that the affidavit is not part of the will, and may be the first court to hold that close is good enough when the requisite intent is apparent and there are no facts indicating a potential abuse or impropriety.

Holographic Wills

· Texas has it

· Holographic Will: a will written by the testator’s hand and signed by the testator.  

· Attesting witnesses are not required.

· Texas requires that it be entirely hand written

· Rationale: gives more evidence for inspection by handwriting experts than would exist if only the signature were available and tends to preclude the probate of a forged document

· In Texas, you can mix and match, as in the codicil can be holographic and the will typed or vice versa

· In Texas, the holographic will can be signed anywhere on the will, but if not signed at the end, there may be doubt about whether the decedent intended his name to be a signature.

· UPC says only material portions and the signature need to be in testator’s handwriting

· In re Estate of Johnson, 1981:  Involved a pre-printed will form with only the fill-in-the-blanks portion of the will being in the testator’s handwriting.  In holding that the handwritten portions did not establish the necessary testamentary intent, and thus that the material portions of the instrument were not in the testator’s handwriting, the court found some of the handwritten words, including a list of other devisees, inadequate to establish the decedent’s testamentary intent.

· UPC addressed this and provides that portions of a holographic will that are not in the testator’s handwriting may be considered to establish testamentary intent

· Statutory Form wills: statute that provides forms for people to fill in their information

· Not in Texas

· Kimmel’s Estate, 1924: Involved a letter from a father to two sons that was held to be a holograph—based primarily on language essentially stating that the father might come to visit the sons; that if he did, he would bring some valuable papers he wanted the sons to keep for him so that, if anything happened to him, various listed assets would go to named persons; and that the sons should keep the letter because it might help them out.

· Conditional Will: contingent on (non)occurrence of an event or fact to be intended as the maker’s final wishes.

· Ex: If I don’t recover from surgery

· Most courts say that the language of the condition does not mean the will is to be probated only if the stated event happens but is merely a statement of the inducement for the execution of the will, which can be probated upon death from any cause

· In Texas

Revocation of Wills

5 ways to revoke a will in Texas

1.  express language in subsequent will or codicil with formalities

2.  express language in subsequent declaration with formalities (nondispositive codicil)

3.  physical act (destroying or canceling by testator or at his direction in his presence)

4.  inconsistent language in subsequent will or codicil with formalities

5.  operation of law (afterborn, pretermitted, spouse, etc)

1-3 are in Texas statutes

4 & 5 are in our common law

· A will is an Ambulatory Document, which means it is subject to modification or revocation by the testator during his or her lifetime

· Revocation by Writing or Physical Act

· Revocation can occur in two ways:

· By a subsequent writing executed with testamentary formalities

· By a physical act such as destroying, obliterating, or burning

· An oral revocation, by itself, is not enough

· If a duly executed will is not revoked in a manner permitted by statute, the will is admitted to probate

· UPC’s ways of revoking: burning, obliterating, tearing

· Revocation by Inconsistency

· A subsequent will wholly revokes the previous will by inconsistency if the testator intends the subsequent will to replace rather than supplement the previous will

· A subsequent will that does not expressly revoke the prior will but makes a complete disposition of the testator’s estate is presumed to replace the prior will and revoke it by inconsistency

· If the subsequent will does not make a complete disposition of the testator’s estate, it is not presumed to revoke the prior will but is viewed as a codicil

· Harrison v. Bird, 1993: the testator had executed duplicate original wills, one kept by the drafting attorney and the other by the named beneficiary/personal representative.  When the testator decided to revoke the will, she called the attorney who tore it up (or had his secretary do so) and advised the testator in a letter that he had revoked the will for her and was sending her the pieces.  The pieces of the will, however, were not found after the testator’s death.  There is presumption of destruction with intent to revoke here.  The duplicate original of the will was denied probate.  If the testator had thrown the pieces of the will in the trash by her desk, but the testator died and the pieces were recovered, the will is not revoked unless the jurisdiction considers throwing away equivalent to destruction.

· Probate of Lost Wills

· A will that is lost, is destroyed without consent of the testator, or is destroyed with the consent of the testator but not in compliance with the revocation statute can be admitted into probate if its contents are proven

· How can the contents be proven? By a copy, by the secretary who typed it, or by clear and convincing evidence

· Thompson v. Royall, 1934: the attempted revocation was made by the testator’s lawyer writing on the back of the will’s cover that it was null and void.  The statement was dated and the testator signed it.  When she died, the will was admitted to probate over objections that it had been revoked, because the writing on the back cover did not touch the words of the will.  If the UPC was in effect, the revocation would have been valid.  The attempted revocation also was ineffective as a revocation by subsequent instrument because the writing was not attested and not in the testator’s handwriting, and thus not made in compliance with the formalities for will execution.

· Partial Revocation by Physical Act: some state authorize partial revocation by physical acts, including the UPC, and some don’t.  

· The states that don’t allow it say that a will can be revoked in part only by a subsequent instrument.  Why?

· Canceling a gift to one person results in someone else taking the girt and the new gift needs can only be made by a bequest

· Permitting partial revocation by physical act offers opportunity for fraud

· Dependent Relative Revocation and Revival: if the testator purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if the testator would not have revoked his will had he known the truth

· BE CAREFUL ABOUT USING THIS ON TEST!!!  Don’t think that if there’s UI or an insane delusion or something that DRR used to revive old will.  Why?  Because these situations mean the will was never given effect, so there’s no revocation/revival.  

· Usual Case: testator destroys his will under a belief that a new will is valid but for some reason the new will is invalid.  If the court finds that the testator would not have destroyed his will had he known the new will was ineffective, the court applying the doctrine of dependent relative revocation, will cancel the revocation and probate the destroyed will.

· Carter v. First Methodist Church, 1980:  Rule: Where the cancellation and making of a new will are parts of one scheme and the revocation of the old will is so related to the making of the new as to be dependent upon it, then , if the new will is not made or is invalid, the old will, though canceled, should be given effect.

· Courts have set limits on this doctrine.  Courts say that it applies only if:

· There is an alternative plan of disposition that fails or
· Where the mistake is recited in the terms of the revoking instrument or is established by clear and convincing evidence

· Estate of Alburn, 1963: Rule: where a will is mistakenly revoked in the belief that an earlier revoked will would be revived, the doctrine of relative revocation may be applied to revive the mistakenly revoked will.

· Revival: the reestablishment of the validity of a revoked will by revoking the will that invalidated the original will or in some other way manifesting the testator’s intent to be bound by the earlier will

· Usual case: Testator executes will #1.  Then he executes will #2, which revokes #1 by express clause or inconsistency.  Later he revokes #2.  Is will #1 revived?

· Majority View: #2 legally revokes #1 at the time #2 was executed, but once #2 is revoked will #1 is revived if the testator so intends.  The intent may be shown from the circumstances surrounding the revocation or from testator’s contemporaneous or subsequent oral declarations that #1 is to take effect.

· Minority View: #1 is not revoked unless #2 remains in effect until testator’s death.  Rationale: since a will does not operate until the testator’s death, will #2 is not legally effective during testator’s life; therefore, will #1 is not revoked by will #2.

· Minority View: #2 legally revokes #1 at the time #2 was executed, but #1 cannot be revived unless reexecuted with testamentary formalities or republished by being referred to in a later duly executed testamentary writing.

· Revocation by Operation of Law: Change in Family Circumstances

· Divorce

· Majority view: a divorce revokes any provision in the decedent’s will for the divorced spouse.  

· Minority view: revocation occurs only if divorce is accompanied by a property settlement

· Note: these statutes apply to wills, not to will substitutes

· If the state revocation-by-divorce statute does not apply to life insurance proceeds, the life insurance proceeds will pass to the divorced spouse unless the divorce property settlement expressly provides that the spouse surrenders all rights to collect insurance proceeds

· Marriage

· If the testator executes a will and subsequently marries, a large majority of states have statutes that give the spouse her intestate share, unless it appears from the will that the omission was intentional or if the spouse is provided for in the will or by a will substitute 

· Where the spouse is omitted form a premarital will and does not take an intestate share, the spouse may take a forced share of the decedent’s estate, which is given to all spouses whether intentionally or unintentionally disinherited

· Birth of Children

· Majority View: a child born after execution of the parent’s will and not provided for in the will gets part of the parent’s estate via a pretermitted child statute.

· Minority and Common Law View: marriage followed by birth of issue revokes a will executed before marriage

Components of a Will

· Doctrine of Integration: all papers present at the time of execution, intended to be part of the will, are integrated into the will

· If the papers are not stapled or something, if there is a sufficient connection of language carrying over from page to page that show an internal coherence of the provisions, there won’t be a problem

· Doctrine of Republication by Codicil: a will is treated as reexecuted (a.k.a. republished) as of the date of the codicil.

· Suppose testator revokes will #1 by executing will #2, then executes a codicil to #1… #1 is republished and #2 is revoked by implication

· Not applied automatically.  Only applied where updating the will carries out the testator’s intent

· This will not work to validate a will that was never valid

· Doctrine of Incorporation by Reference: any writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification

· Clark v. Greenhalge, 1991: Rule: a properly executed will may incorporate by reference into its provisions any document or paper not so executed and witnessed, if it was in existence at the time of the execution of the will and is identified by clear and satisfactory proof as the paper referred to therein.

· Separate Writing Identifying Bequest of Tangible Property: a will may refer to a written statement or list to dispose of items of tangible personal property that isn’t disposed of in the will (except money).  The list must be signed by testator and must describe the items and devisees with reasonable certainty.  The writing may be made before or after execution of will and may be altered by testator.

· In order to probate a holographic will it is necessary to eliminate typed matter on the face of a holographic will on the ground either that it is immaterial or that there is no intent to incorporate the typed matter

· Incorporation by Reference vs. Republication by Codicil: republication applies only to a prior validly executed will, whereas incorporation by reference applies to incorporate into a will instruments that never have been validly executed

· Doctrine of Acts of Independent Significance:  a gift will be upheld if the beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart form their effect on the will

· A.k.a. doctrine of nontestamentary acts

· Applies whether they occur before or after execution or before or after testator’s death.

· The execution or revocation of another individual’s will is such an event

Contracts Relating to Wills

· Contract law applies

· The will will be probated but then the contract beneficiary can then seek to enforce the contract by having a constructive trust impressed for his benefit upon the estate or devisees 

· Contracts to make a will

· Some states require such a contract to be in writing

· Some states allow such a contract to be oral provided the terms are proven by clear and convincing evidence, the rendition of services is referable to the contract, and the services are of such peculiar value to the promisor as not to be estimated or compensable by any pecuniary standard

· Contracts not to revoke a will

· Joint Will: one instrument executed by 2+ persons as the will of both.  When one testator dies, the instrument is probated as the testator’s will.  When the other dies, the instrument is probated as the other’s will.

· Mutual Wills: separate wills of 2+ persons that contain similar or reciprocal provisions

· Joint and Mutual Will: a joint will that devises the property in accordance with a contract

· No legal consequences peculiar to joint or mutual wills unless they are executed pursuant to a K between the testators not to revoke their wills

Chapter 6: Construction of Wills

Admission of Extrinsic Evidence

· Interpretation of Wills

· Plain Meaning Rule: a plain meaning in a will cannot be disturbed by the introduction of extrinsic evidence that another meaning was intended

· General Rule

· A.k.a. no extrinsic evidence rule

· Rejected by Restatement 

· Mahoney v. Grainger, 1933:  a will duly executed and allowed by the court must, under the statute of wills, be accepted as the final expression of the intent of the person executing it.

· If the extrinsic evidence shows that the testator always referred to a person in an idiosyncratic manner, the evidence is admissible to show that the testator meant someone other than the person with the legal name of the legatee

· Estate of Russell, 1968:  When an uncertainty arises upon the face of a will, it cannot always be determined whether the will is ambiguous or not until the circumstances surrounding the writing of the will are first considered.

· Latent ambiguity: an ambiguity that does not appear on the face of the will but appears when the terms of the will are applied to the testator’s property or designated beneficiaries

· Patent ambiguity: an ambiguity that appears on the face of the will.

· Extrinsic evidence cannot be brought in to make the ambiguity

· Equivocation: a.k.a. latent ambiguity. An ambiguity that does not readily appear in the language of a document, but instead arises from a collateral matter when the document's terms are applied or executed

· Where there is an equivocation, direct expressions of the testator’s intent are admissible in evidence.  

· Scrivener: a writer; a professional drafter of contracts or other documents

· Oral declarations of intent to the scrivener are admitted in most jurisdictions in case of a latent ambiguity

· What if there is false description of property?  It will be stricken from the will so as to keep the instrument from being inoperative

· Correcting Mistakes

· Erickson v. Erickson, 1998:  Rule: Extrinsic evidence is admissible to establish intent of a testator that his will is valid notwithstanding a subsequent marriage if a scrivener’s error led the testator to believe that it would be valid.

· Exceptions to the rule that the law does not fix mistakes in wills

· Striking out mistaken description

· Remedy a mistaken belief about a member of the family by calling it an insane delusion

· Remedy mistake in the revocation of wills under doctrine of dependent relative revocation

· If testator fails to provide for a living child solely because he mistakenly believes the child to be dead, the child receives an intestate share in the testator’s estate

· Doctrine of probable intent: if a contingency for which no provision is made in the will occurs, the court studies the family circumstances and the plan of testamentary disposition set forth in the will.  Then the court places itself in the position of the testator and decides how the testator probably would have responded to the contingency had he envisioned its occurrence

· Gifts filling a gap in a will may be implied by the process of construction

Death of Beneficiary Before Death of Testator

· General Rule: if a devisee does not survive the testator, the devise lapses (i.e. fails)

· Common law rules regarding lapsed devises, which apply only if the will does not provide what happens when a beneficiary predeceases the testator

· Specific or general devise: goes to residue

· Residuary devise: heirs of the testator take it by intestacy

· No residue of a residue rule: if a share of the residue lapses (instead of all of it), the lapsed residuary share passes by intestacy to the testator’s heirs rather than to the remaining residuary devisees

· Class gifts: surviving members of the class divide the gift

· Void devise: happens if a devisee is dead at the time the will is executed, in which case the devise is void

· Antilapse statutes have been enacted in most states (including Texas) which substitute another beneficiary for the predeceased devisee

· Applies to a lapsed devise only if the devisee bears the particular relationship to the testator specified in the statute

· Supercedes common law 

· Applies unless the testator indicates otherwise

· If the testator manifests an intent that the antilapse statute not apply, and he does not include an alternative gift when a devisee predeceases the testator, the common law default rules apply

· Majority Rule is that a will with an express requirement of survivorship is an intent that the antilapse statute not apply

· Jackson v. Schultz, 1959:  where necessary to effectuate the intentions of the testator, a court may substitute the words “and” and “or” for one another when either of those words appears in a will.

· Class gifts:

· A class gift is treated differently from a gift to individuals

· If a class member predeceases the testator, the surviving members of the class divide the total gift, including the deceased member’s share

· What is a class? The testator is group minded if he uses a class label in describing the beneficiaries, then it’s a class gift.  A label is not necessary, though.  Beneficiaries described by their individual names, but forming a natural class, may be deemed a class gift if the court decides that the testators would want the survivors to divide the property.

· Antilapse statutes apply to class gifts in Texas

· They do not apply to dispositions to class members who die before execution of the will because it is assumed that the testator did not have the dead class member in mind and did not want him to take.

· Dawson v. Yucus, 1968:  Rule: where the number of beneficiaries to a gift is certain, and the share each is to receive is also certain and in no way dependent for its amount upon the number who shall survive, it is not a gift to a class but to the individuals.

· In Re Moss, 1899:  Rule: a bequest to a named individual and an identifiable group of other persons constitutes a class gift, and if any member of the class, including the named individual, fails to survive until the time that the bequest vests, the other members are entitled to share equally in the bequest.

Changes in Property After Execution of Will: Specific and General Devises Compared

· Specific devise: a disposition of a specific item of the testator’s property

· General devise: a devise that is payable from the estate’s general assets.

· Demonstrative bequest: a bequest that must be paid out of a specific source

· Ademption: the destruction or extinction of a testamentary gift by reason of a bequeathed asset’s ceasing to be part of the estate at the time of the testator’s death; a beneficiary’s forfeiture of a legacy or bequest that is no longer operative

· 2 doctrines of ademption: (1) extinction, (2) satisfaction

· Ademption by extinction:  an ademption that occurs because the unique property that is the subject of a specific bequest has been sold, given away, or destroyed, or is not otherwise in existence at the time of the testator’d death

· Applies to specific devises of real and personal property

· Wasserman v. Cohen, 1993:  Rule: when a testator disposes, during his lifetime, of the subject of a specific gift of real estate contained in a revocable inter vivos trust, that gift is held to be ademmed by extinction.

· Several escape routes to avoid redemption

· Classify the devise as general or demonstrative rather than specific

· Classify the intervivos disposition as a change in form, not substance

· Construe the meaning of the will as of the time of death rather than as of the time of execution

· Create exceptions

· When courts use the traditional identity theory in solving ademption problems, there are 5 exceptions followed by courts when the specific property is not in the testator’s estate

· Giving the specific devisee any remaining balance on the purchase price of the specific property sold

· Giving the specific devisee any unpaid amount of condemnation award for the property

· Giving the specific devisee any unpaid fire or casualty insurance proceeds after the property has been destroyed

· Giving the specific devisee any property owned by the testator as a result of foreclosing a mortgage devised to the specific devisee

· Giving the specific devisee the sale price of specifically devised property sold by a conservator

· Mild presumption theory: party claiming ademption has occurred has the burden of proof

· Abatement: the reduction of a legacy, general or specific, as a result of the estate’s being insufficient to pay all debts and elgacies

· Arises when the estate has insufficient assets to pay debts as well as all the devises, so some devises will be abated or reduced

· If there is nothing in the will about how devises should abate, devises ordinarily abate in this order:

· (1) residuary devises

· (2) general devises

· (3) specific and demonstrative devises

· Exoneration of Liens Doctrine: When a will makes a specific disposition of real or personal property that is subject to a mortgage to secure a note on which the testator is personally liable, it is presumed, absent contrary language in the will, that the testator wanted the debt, like other debts, paid out of the residuary estate

· Satisfaction Doctrine: an ademption that occurs because the testator, while alive, has already given property to the beneficiary in lieu of the testamentary gift

· a.k.a. ademption by satisfaction

· applies when the testator makes a transfer to a devisee after executing the will

· applies to general bequests, not specific bequests

· applies to residuary and demonstrative gifts

· When specific property is given to the beneficiary during the testator’s life there is ademption by extinction, not by satisfaction

Chapter 7: Restrictions on Disposition: Protection of Children

Rights of Issue Omitted from the Will

· Azcunce v. Estate of Azcunce, 1991:  When a testator fails to provide in his will for any of his chidlren born after making the will, the child shall receive a share of the estate equal in value to that he would have received if the testator hid died intestate, unless it appears that the omission was intentional.

· Espinosa v. Sparber, 1994: To bring a legal malpractice action, the Π must either be in privity with the attorney or must be an intended third party beneficiary.

· In Re Estate of Laura, 1997: Testators who specifically name an heir in an effort to disinherit has referred to the issue of that heir for that purpose as well

Chapter 5: Wills Substitutes

Contracts with Payable on Death Provisions

· Wilhoit v. Peoples Life Ins., 1955: Minority View:  A party who establishes a trust consisting of the proceeds of a life insurance policy may, by will, designate a trust beneficiary other than the one named in the trust instrument.

· Traditional Rule: payable on death designations in contracts other than life insurance contracts are invalid

· Estate of Hillowitz, 1968:  Rule: a partnership agreement clause which provides that each partner’s interest, upon his death, shall pass to his spouse, is valid and enforceable.

· A devisee is required to survive the testator in order to take; if the devisee predeceases the gift lapses

· Cook v. Equitable Life Assurance, 1981: Majority View:  The beneficiary of a life insurance policy may not be changed by will.

· Public policy requires that the insurer, insured, and beneficiary should be able to rely on the certainty that policy provisions pertaining to the naming and changing of beneficiaries will control except in extreme situations

· UPC says that if the K permits the owner to change the beneficiary by will, the owner may do so.  But if the power to change the beneficiary by will is not required, the UPC doesn’t say if the beneficiary may be changed.

· Life Insurance Beneficiary Designation by Divorce: 

· Majority View: divorce revokes a will in favor of the spouse but does not revoke the designation of the spouse as life insurance beneficiary

· UPC: divorce revokes the designation of the divorced spouse as beneficiary of an insurance policy or pension plan or other contract

· Superwill: a concept not yet accepted that a will should be able to make changes to the disposition of non probate property, such as to change the beneficiary of life insurance.

Multiple Party Bank Accounts

· Multiple party bank accounts include a joint and survivor account, a payable on death account, an agency account, and a savings account (a.k.a. Totten) trust

· Difficulties arise because an account like this is used for so many purposes

· Franklin v. Anna National Bank, 1986: Rule: one claiming adversely to an agreement creating a joint tenancy has the burden of establishing the donor’s lack of intent by clear and convincing evidence.

· Totten Trusts: a revocable trust created by one’s deposit of money in one’s own name as a trustee for another

· The beneficiary designation of a Totten trust may be revoked by will and a new beneficiary named

Requirements of a Trust:

Trustee



Assets

Beneficiary



Written or Oral

Revocable or Irrevocable

Revocable Trusts

· Revocable inter vivos trusts

· Revocable inter vivos trusts are the most flexible of all will substitutes because the donor can draft the dispositive provisions and the administrative provisions precisely to the donor’s liking

· Two types

· Deed of trust: the trust settlor transfers legal title to property to another person as trustee pursuant to a writing in which the settler retains the power to revoke, alter, or amend the trust and the right to trust income during lifetime.

· On settlor’s death, the trust assets are to be distributed to or held in further trust for other beneficiaries

· All jurisdictions recognize the validity of a trust where property is transferred to another person as trustee and the settler reserves the power to revoke the trust during life

· The settlor may also reserve an income interest and a testamentary power of appointment

· Declaration of Trust: the settlor declares himself trustee for the benefit of himself during lifetime, with the remainder to pass to others at his death

· A.k.a. Living trust

· Farkas v. Williams, 1955: Rule: even though the settlor retains the power to revoke the trust and appoints himself as trustee, if the beneficiary obtains any interest in the trust before the settlor dies, a valid inter vivos trust may have been formed.

· Physical acts can’t revoke a trust

· Cannot be revoked by will either

· A trust is a management relation whereby the trustee manages property for the benefit of one or more beneficiaries.  Trustee holds legal title.  Trustee owes fiduciary duties to beneficiaries.  

· Beneficiaries’ interest in a trust is called “equitable title” because an equity court enforces their rights against the trustee

· Trustee can be one of the beneficiaries, but cannot be the sole beneficiary, or else there will be no trust because the trustee owes no duties to anyone but himself

· Merging: the law will say that when one person is the sole beneficiary and trustee, equitable and legal titles merge, leaving that one person with absolute legal title

· In re Estate and Trust of Pilafas, 1992: Rule: when a settlor reserves a power to revoke his trust in a particular manner or under particular circumstances, he can revoke it only in that manner or under those circumstances.

· State Street Bank v. Reiser, 1979:  Rule: Where a person places property in trust and reserves the right to amend and revoke or to direct disposition of principal and income, the settlor’s creditors may, following the death of the settlor, reach those assets owned by the trust over which the settlor had such control at the time of his death 

· Creditor’s Rights

· Exempt from creditor’s claims

· Life insurance proceeds if payable to spouse or child

· Retirement benefits if payable to spouse or child

· US Savings Bonds with POD beneficiary

· Decedent’s old part of joint tenancy in land

· Not exempt from creditor’s claims

· POD bank accounts

· Joint bank accounts

· Pour Over Will: a will giving money or property to an existing trust

· O sets up a revocable inter vivos trust naming X as trustee.  O transfers to X, as trustee, his stocks and bonds.  O then executes a will devising the residue of his estate to X, as trustee, to hold under the terms of inter vivos trust.  

· Useful where O wants to establish an inter vivos of some of his assets and wants to merge after his death his testamentary estate, insurance proceeds, and other assets into a single receptacle subject to unified trust administration.

· Incorporation by Reference for Pour Over Wills: a will can incorporate by reference a trust instrument in existence at the time the will is executed, but it cannot incorporate trust amendments made after the will is executed

· So if the trust is amended after the will is executed, the probate assets will either be disposed of in accordance with the terms of the trust instrument as it stood at the time of execution of the will and not as subsequently amended, or if this would not be in accordance with the testator’s intent, pass by intestacy

· Legal effect: makes the incorporated document part of the will

· Independent Significance for Pour Over Wills: a will may dispose of property by referring to some act that has significance apart from disposing of probate assets.

· The trust instrument does not have to be in existence when the will is executed, but the trust must have some assets in it before the time of the testator’s death

· The assets poured over into the inter vivos trust are subject to the terms of the intervivos trust

· Incorporation by Reference for Pour Over Wills vs. Independent Significance for Pour Over Wills: Independent significance requires that the inter vivos trust have some property transferred to it during life, which the trust disposes o; incorporation by reference requires that the trust instrument be in existence at the time the will is executed

· Uniform Testamentary Additions to Trusts: validates a pour over of probate assets into an intervivos trust only if the trust instrument is executed before on concurrently with the will.  The act does not require that some property be transferred to the intervivos trust during life.  The act permits a pour over to a trust to be created after the will is executed

· The rule that a trust cannot dispose of property acquired after the trust is executed which is not transferred to the trust can be circumvented by executing a will pouring over after-acquired property into the trust

· Clymer v. Mayo, 1985:  Rule: in the absence of a contrary intent, a divorce will revoke provisions of a spouse’s pour over trust that favor the former spouse.

· Unfunded life insurance trust: where a settlor names the trustee of her inter vivos trust the beneficiary of her life insurance policy, but does not add any other funds or assets to the trust

· Disposes of nonprobate assets

· Funded inter vivos trust: if the settlor adds other assets to the inter vivos trust

· Disposes of assets transferred to the trust during life

· Revocation by Divorce: divorce revokes any provision in a revocable trust for the spouse, who is deemed to have predeceased the settlor

· UPC says that divorce revokes dispositions in favor of the divorced spouse in revocable inter vivos trusts as well as in other revocable will substitutes such as life insurance, pension plans, POD contracts, and TOD securities

· UPC also revokes provisions for the relatives of the divorced spouse

· Use of Revocable Trusts in Estate Planning

· Consequences During Life of Settlor

· Property Management by Fiduciary: since a revocable trust continues during the settlor’s life, the settlor can evaluate the trustee’s performance and name a new one if he wants

· Keeping Title Clear: can keep separate and apart property that a husband or wife or both want not to be commingled with their other assets

· Income and Gift Taxes: assets in a revocable trust are still owned by the settlor for purposes of federal income, gift, and estate taxes.  Trust income is taxable to settlor.  There are no federal tax advantages in creating a revocable trust.

· Dealing with Incompetency: can be used in planning for incapacity. The settlor can be a co-trustee, with the trust instrument providing that either trustee alone may act on behalf of the trust.  Or the trust instrument can provide that the co-trustee can act as sole trustee  if settlor becomes incompetent.

· Consequences at Death of Settlor: Avoidance of Probate

· Costs: these assets avoid probate because legal title transfers to the trustee and there is no need to change title to the trust assets by probate administration.  There may be more attorney’s fees or transfer fees to transfer title.

· Delays: an estate can take 18 months to settle.  A trust can be disbursed to the beneficiaries quicker.

· Creditors: In probate, short-term statute of limitations is applicable to creditors.  If creditors do not file claims within a short period after testator’s death, creditors are forever barred.  There is no short-term statute of limitations applicable to revocable trusts; the limitations period is the normal one applicable to the particular claim.

· Publicity: a will is public.  Inter vivos trust is not recorded in a public place, so is attractive to those wanting secrecy.

· Ancillary Probate: to avoid ancillary probate, land in another state can be transferred to a revocable trust.

· Avoiding Restrictions Protecting Family Members: in many states, the surviving spouse is given by statute an elective share in the decedent’s estate only.  Elective share does not extend by statute to revocable trusts.  Some courts will exercise equity and let the surviving spouse to reach the assets in a revocable trust.  A funded revocable trust can also be used to keep assets away from illegitimate children.

· Pretermissions statutes apply to probate property only

· Avoiding Restrictions on Testamentary Trusts: a testamentary trust is a trust created by a will, and needs a court to supervise it.  A revocable intervivos trust does not need a court order to be created or court supervision unless the beneficiary or trustee comes into court to settle some trust matter

· Choosing the Law of Another Jurisdiction to Govern: as a general rule, the settlor of an inter vivos trust of personal property may choose the state law that is to govern the trust.  The settlor can choose the law of the domicile of the settlor or of the beneficiaries, or where the trust is administered.

· Lack of Certainty in the Law: where a revocable trust is used as a substitute for a will, the law may be more uncertain in solving a problem that arises than it would be in case of a will.  Will rules may or may not be applicable to revocable trusts.

· Avoiding Will Contests:  revocable trusts can be contested for lack of mental capacity or UI.  It is more difficult to set aside a funded revocable trust than a will on these grounds.  Why? Because heirs of decedent can’t see the trust document because it’s not in public record.  So, if they decide to bring suit, they’re going to have to shell out money to get to the terms of the trust.  So, if a will contest is foreseen, it may be advantageous to set up a revocable trust.

· Estate Taxation: no federal tax advantages to a revocable trust.  Assets of a revocable trust are included in gross estate of settlor

· Controlling Surviving Spouse’s Disposition: both spouses can create a revocable trust to become irrevocable upon the death of one spouse.  This creates assurance that the surviving spouse’s property will be disposed of in accordance with a mutual estate plan.  Attractive to second marriages.

· Custodial Trusts: statutory trust for the support of the beneficiary.  Terms are in the statute (Uniform Custodial Trust Act of 1987).  The beneficiary cannot be trustee.  If beneficiary becomes incapacitated, trustee may use the trust property for the support of beneficiary and dependents.  When beneficiary dies, the trust terminates and trust assets are transferred to the persons designated by the beneficiary in a written documents delivered to the trustee.  Designed for elderly people of modest means.  This type of trust has little flexibility.

Planning for Incapacity

· Power of attorney: an instrument granting someone authority to act as agent for the grantor

· Power of attorney ≠ Guardianship

· Durable Power of Attorney: a power of attorney that remains in effect during the grantor’s incompetency

· Useful in planning for incapacity, because it continues throughout the incapacity of the principal until the principal dies.

· Express language creating the durable power and intent of the principal that the power not terminate upon incapacity is required

· Must be created by written instruments with witnesses and/or notaries

· Controlled by an agent

· Franzen v. Norwest Bank, 1998:  A power of attorney that appears to give broad powers should be narrowly construed, but the authority to amend or revoke trusts can be conferred without specifically referring to the trusts by name.

· If the client does not have a revocable trust, durable power may authorize the holder of the power to create a revocable trust for the client upon the client’s incompetency.

· Directives Regarding Health Care and Disposition of the Body

· Living Will: an instrument, signed with the formalities statutorily required for a will, by which a person directs that his life not be artificially prolonged by extraordinary measures when there is no reasonable expectation of recovery from extreme physical or mental disability.

· SCt says each person has a constitutional right to make health-care decisions, including the right to refuse medical treatment.

· If state law requirements are met, a person may state his wishes about termination of medical treatment or appoint a surrogate to make the decision for him

· Patient Self-Determination Act: requires that ever patient admitted to a hospital receiving federal funds must be advised of the right to sign an advance directive indicating a desire to withdraw medical treatment in specified situations.

· Pregnancy Exception: the provisions of a living will authorizing the discontinuance of heroic measures do not apply when the patient is pregnant

· Durable Power of Attorney for Health Care

· An alternative to a living will

· This is where a person appoints an agent to make health care decisions in case of the person’s incompetency.  The agent’s power does not end with the principal’s incompetency, only with principal’s death.

· This puts decisions in the hands of a third person so if patient’s wishes are not known the agent can respond flexibly, as opposed to a living will that states the patient’s wishes under generalized circumstances

· Uniform Health Care Decisions Act, 1993: authorizes a person to give instructions as to future health care or to grant to an agent a durable power of attorney to make all health care decisions.

· Disposition of the Body

· A person now has something more than a hope, but far less than an assurance, that his wishes will be carried out at death if the family objects

· If a person dies by violence or in suspicious circumstances, statutes in all states require an autopsy regardless of the wishes of deceased or next of kin.

· Uniform Anatomical Gift Act: 

· Permits a person to give his or her body to any hospital, physician, med school, or body bank for research or transplantation.

· Permits a gift of a body or parts thereof to any specified individual for therapy or transplantation needed by the individual

· Signature on a card is required

· Surgeon who relies on the validity of the card or will in good faith is not civilly or criminally liable

· Why have only a small number of suitable organ donors have signed instruments of gift

· Difficulty of imagining one’s death

· Difficulty of imagining another one using one’s organs

· Fear that physicians might hasten a person’s death in order to obtain organs

· Unwillingness to be cut open after death, perhaps because of religious beliefs

· Simply not thinking about it

Chapter 8:  Trusts

Intro

· Trust: a device whereby a trustee manages property for one or more beneficiaries
· Active trust: A trust in which the trustee has some affirmative duty of management or administration besides the obligation to transfer the property to the beneficiary

· Private express Trust: A trust created for the financial benefit of one or more designated beneficiaries rather than for the public benefit; an ordinary trust as opposed to a charitable trust. * Three elements must be present for a private trust: (1) sufficient words to create it, (2) a definite subject matter, and (3) a certain or ascertained object

· Discretionary trust: a trust in which the settlor has delegated nearly complete or limited discretion to the trustee to decide when and how much income or property is distributed to a beneficiary.

· If the trust is real property, the Statute of Frauds requires a written instrument for a declaration of trust

· If created during settlor’s life: intervivos trust

· If created by will: testamentary trust 

· Parties to a Trust

· To create a trust: a property owner transfers assets to a trustee, with the trust instrument or will setting forth the terms of the trust

· Settlor: the person who creates the trust

· Trustee: one who, having legal title to property, holds it in trust for the benefit of another and owes a fiduciary duty to that beneficiary

· There can be more than one

· Can be individual or corporation

· Trustee can be the settlor or a third party or a beneficiary

· A trust will not fail for want of a trustee
· The court will appoint one if settlor does not name one, if the named person dies, or if the named person doesn’t want to do it

· Trustee must have duties to perform, or else the trust fails (and it’s called a passive or dry trust)

· So what happens if a trust fails? Beneficiaries get legal title to the trust property

· Duties of trustee

· Duty to administer the trust solely in the interest of the beneficiaries

· Preserve the property, make it productive, and pay the income to the beneficiary

· Duty of fairness (if multiple beneficiaries)

· Duty to keep the trust property separate from the trustee’s own property, to keep accurate accounts, to invest prudently, and not to delegate trust powers

· If trustee improperly manages the trust estate, the trustee may be denied compensation, subject to personal liability, and/or removed as trustee

· Trustee has legal title to the trust property

· Beneficiary: one who is designated to benefit from an appointment, disposition, or assignment

· Holds equitable interest in the trust property

Creation of a Trust

· Intent to Create a Trust

· No particular form of words is necessary to create a trust.  The sole question is whether the grantor manifested an intention to create a trust instrument

· Jimenez v. Lee, 1976: Where funds are held in trust for a specific purpose, the trustee will be liable for all expenditures not related to that purpose

· Precatory language:  language requesting, recommending, or expressing a desire for action, but not usually in nonbinding way.

· Precatory trust: a trust that the law will recognize to carry out the wishes of the testator or grantor even though the statement in question is in the nature of a recommendation rather than a positive command

· Equitable charge: if the testator devises property to a person, subject to the payment of a certain sum of money to another person, the testator creates an equitable charge, not a trust

· Restatement of Trusts §16(2): if a property owner intends to make an outright gift intervivos but fails to make the transfer that is required in order to do so, the gift intention will not be given effect by treating it as a declaration of trust

· Is a trust revocable?

· Majority Rule: a trust created by a written instrument is irrevocable unless there is an express or implied provision that the settlor reserves the power to revoke

· Minority Rule: a trust is revocable unless declared otherwise

· Texas

· Necessity of Trust Property

· A trust cannot exist without trust property

· What kinds of things can be trust property?

· Money

· Contingent remainders

· Leasehold interests

· Life insurance policies

· Blah blah blah… basically any interest in property that can be transferred

· Question: Will the claim be called property by a court??

· Unthank v. Rippstein, Texas, 1964: A mere promise to give periodic gifts in the future is not “property” so the trust fails

· Resulting Trust: a trust imposed by law when property is transferred under circumstances suggesting that the transferor did not intend for the transferee to have the beneficial interest in the property

· Created by operation of law in 2 situations

· Where an express trust fails or makes an incomplete disposition

· Where one person pay the purchase price for property and causes title to the property to be taken in the name of another person who is not a natural object of the bounty of the purchaser

· This creates a purchase money resulting trust.

· Not subject to the Statute of Frauds

· Trustee must convey the property to the beneficial owner upon demand

· Constructive Trust: a trust imposed by a court on equitable grounds against one who has obtained property by wrongdoing, thereby preventing the wrongful holder from being unjustly enriched

· Created by operation of law

· Purpose: Prevent unjust enrichment

· Requirements for imposition of a constructive trust

· Confidential or fiduciary relationship

· Courts overlook this requirement sometimes

· Promise, express or implied, by the transferee

· Courts overlook this requirement sometimes

· Transfer of property in reliance on the promise

· Unjust enrichment of the transferee

· Constructive Trustee is under duty to convey the property to another

· Not really a trust.

· Not covered under Texas codes

· No trustee

· It’s an equitable transfer from a person who got it under §37 to the person who should have gotten it

· Rightful taker could be a trust, though, so the property could end up being in trust

· Speelman v. Pascal, 1961: a gift of property to be acquired in the future is valid and effective if the donor manifests an irrevocable intention to make a present transfer of his interest

· Grantor Trust: a trust in which the settlor retains control over the trust property or its income to such an extent that the settlor is taxed on the trust’s income

· A revocable trust is a grantor trust

· Spousal attribution rule: a settlor is treated as holding any power or interest that is held by the settlor’s spouse if the spouse is living with the settlor at the time the property is transferred into trust

· Reversionary interest: a future interests in land arise by operation of law whenever an estate owner grants to another a particular estate but fails to dispose of the entire estate

· Necessity of Trust Beneficiaries

· If a trust beneficiary is unborn or unascertained when the trust is created, it does not necessarily fail

· Clark v. Campbell, 1926: where the beneficiaries of a noncharitable trust cannot adequately be determined, the trust fails

· Power of appointment: a power conferred on a donee by will or deed to select and determine one or more recipients of the donor’s estate or income

· Test for validity: if the class of beneficiaries is so described that some person might reasonably be said to answer the description, the power is valid.  An appointment is invalid if it cannot be determined whether the appointee answers the description.

· In Re Searight’s Estate, 1950: an honorary trust is valid where it is for a valid purpose and the trustee accepts the testator’s wishes, even though there is no beneficiary who can enforce the trust

· Necessity of a Written Instrument

· An intervivos oral declaration of trust of personal property is enforceable; but for real property, it must be in writing.  But under some circumstances, a court will enforce an intervivos oral trust of land or an oral trust arising at death.

· Oral Trusts for Disposition at Death

· Olliffe v. Wells, 1881: where a will upon its face shows that the devisee takes the legal title only and not the beneficial interest, and the trust is not sufficiently defined by the will to take effect, the equitable interest goes by way of resulting trust to the heirs or next of kin as property of the deceased not disposed of by his will

· Secret Trust: no one knows about it.  

· Unenforceable

· Will indicates no trust

· Semi-secret Trust: it says in the will that executors were to follow it… it was half a secret.  There is a trust that every one knows about.  Who it goes to is a secret

· Enforceable

Discretionary Trusts

· Trusts can be divided into two types: (1) mandatory and (2) discretionary

· Mandatory Trusts: Trustee must distribute all the income while exercising no discretion

· Discretionary Trust: a trust in which the settlor has delegated nearly complete or limited discretion to the trustee to decide when and how much income or property is distributed to a beneficiary.

· Trustee has discretion over payment of either the income or the principal both

· Unitrust: a trust from which a fixed percentage of the fair market value of the trust’s assets, valued annually, is paid each year to the beneficiary

· The income beneficiary is entitled not to the actual income earned but to a fixed percentage of the value of the trust corpus, which is revalued each year

· Perpetual trust: A trust that is to continue as long as the need for it continues, such as for the lifetime of a beneficiary or the term of a particular charity

Creditor’s Rights: Spendthrift Trusts

· Spendthrift Trust: a trust that prohibits the beneficiary’s interest from being assigned and also prevents a creditor from attaching that interest

· Shelley v. Shelley, 1960: public policy requires that the spendthrift provisions of a trust be overridden by a beneficiary’s obligation to support his wife and children, and valid claim for such support can be enforced against that portion of the trust realizable by the beneficiary

· ERISA: federal Employee Retirement Income Security Act requires that each pension plan covered by the act must provide that benefits provided under the plan may not be assigned or alienated.  Such benefits can be reached for child support, alimony, or marital property rights

· Support trust: a gift of support to the beneficiary (i.e. what is required to support the beneficiary: no more, no less).

· It requires the trustee to make payments of income to the beneficiary in an amount necessary for the education or support of the beneficiary in accordance with an ascertainable standard.

· US v. O’Shaughnessy, 1994: creditors of discretionary trust beneficiaries have no remedy against the trust or trustee

· Self-settled trust: a trust in which the settlor is also the person who is to receive the benefits from the trust, usually et up in an attempt to protect the trust assets from creditors.

· In most states, such a trust will not protect trust assets from the settlor’s creditors

Modification and Termination of Trusts

· If the settlor and all the beneficiaries consent, a trust may be modified or terminated

· If the settlor is dead or does not consent, can the beneficiaries modify or terminate the trust if they all agree?  England says yes if the beneficiaries are all adults

· In Re Trust of Stuchell, 1990: a trust may be terminated if all of the beneficiaries agree, none of the beneficiaries is under a legal disability, and the trust’s purposes would not be frustrated by doing so.

· Uniform Trust Act §411: the court must modify the administrative or dispositive terms of a trust or terminate the trust if, because of circumstances not anticipated by the settlor, modification or termination will substantially further the settlor’s purpose in creating the trust

· Claflin Doctrine: a trust cannot be terminated prior to the time fixed for termination, even though all the beneficiaries consent, if termination would be contrary to a material purpose of the settlor

· What is “contrary to a material purpose”?  A trust cannot be terminated if:

· Spendthrift trust

· The beneficiary is not to receive the principal until attaining a specified age

· It is discretionary trust

· It is a trust for support of the beneficiary

· In Re Estate of Brown, 1987: an active trust may not be terminated, even with consent of all th beneficiaries, if a material purpose of the settlor remains to be accomplished

· Can the beneficiaries remove the trustee and have a new one appointed? General rule: unless the trustee has been guilty of breach of trust or has shown unfitness, they cannot remove him.

Chapter 9: Building Flexibility into Trusts: Power of Appointment

Intro

· Powers of appointment in trust beneficiaries: powers that give the beneficiares the ability to deal flexibly with changing circumstances in the future

· Donor: person who creates the power of appointment

· Donee: person who holds the power

· Objects: the persons in whose favor the power may be exercised

· Appointee: what a person becomes when a power is exercised in favor of that person

· Two types of powers:

· General powers: a power which is exercisable in favor of the decedent (i.e. donee), his estate, his creditors, or the creditors of his estate

· May permit the donee to do most of the things an owner of the fee simple could do

· Special power: a power not exercisable in favor of the donee, his estate, his creditors, or the creditors of his estate

· Ex: a trustee who has discretion to pay income or principal to a named beneficiary

· Any power that is not a general power is a special power

· Most common: power to appoint among the issue of the donee

· Two ways to create the powers: 

· by will or 

· by deed

· A power of appointment can be created in anyone

· Does the Appointive Property Belong to the Donor or the Donee? Both.

· Property subject to a power of appointment is controlled by donor, but the donee has the power to fill in a blank in the donor’s will.

· Irwin Union Bank v. Long, 1974: a power of appointment which is unexercised may not be reached by a creditor of the trustee

· Can creditors get to the property subject to power of appointment?  Sometimes.

· If the donee is the donor, then yes.

· Creditors of the donee of a special power can’t get to the property because the donor did not intend that the property be used for donee’s benefit.

· Who owns it for tax purposes?

· Included in donee’s gross estate at death if the donee dies holding a general power

· Property subject to a special power of appointment is not treated as owned by the donee

Chapter 11: Duration of Trusts: The Rule Against Perpetuities

Saving Clauses

· Rule against perpetuities: the common law rule prohibiting a grant of an estate unless the interest must vest, if at all, no later than 21 years after the death of some person alive when the interest was created.

· Purpose: to limit the time that title to property could be suspended out of commerce because there was no owner who had title to the property and who could sell it or exercise other aspects of ownership.  If the terms of the contract or gift exceeded the time limits of the rule, the gift or transaction was void.

Perpetuities Reform 

· Cy Pres or Reformation Doctrine: the equitable doctrine under which a court reforms a written instrument with a gift to charity as closely to the donor’s intention as possible, so that the gift does not fail.

· So, a court will reform a trust that violates the RAP so as to carry out the testator’s intent within the perpetuities period

· Texas allows for judicial reformation of an invalid interest at the time the instrument becomes effective

· Cy Pres vs. Wait-and-See

· Advantages of cy pres over the wait-and-see doctrine

· Judicial reformation at the time the future interest is created will avoid problems resulting form the uncertainty under the wait-and-see doctrine 

· Judicial reformation will fix it now, in case the interest does vest too remotely

· Disadvantages of cy pres over the wait-and-see doctrine

· Requires a lawsuit for judicial reformation

· The possibility that causes a violation of the Rule will be resolved within a wait and see period

· Wait-and-See Doctrine: a modification to the RAP, under which a court may determine the validity of a contingent future interest based on whether it actually vests within the perpetuities period, rather than on whether it possibly could have vested outside the period

· Arguments against this doctrine:

· Inconveniences would arise from not knowing whether an interest was valid or void

· Wait-and-see was not a long step in extending the control of the dead hand

· The common law did not provide any measuring lives for a wait-and-see period

· Adopted by majority of states

Chapter 12: Charitable Trusts

Nature of Charitable Purposes

· Charitable purposes include:

· The relief of poverty

· The advancement of education

· The advancement of religion

· The promotion of health

· Governmental or municipal purposes

· Other purposes the accomplishment of which is beneficial to the community

· Shenandoah Valley National Bank v. Taylor, 1951: for a charitable trust to be valid, it must provide relief for poor or needy or otherwise benefit or advance the social interest of the community

· A charitable trust is exempt from the RAP

· Ball v. Knox, Texas 1989: court refused to reform a noncharitable purpose trust under a cy pres statute not providing for wait-and-see, because no equitable interest therein was conveyed to any person; court read statute to authorize reforming only invalid interests

· Can a charitable trust benefit a political party?  No.  It’s against public policy to endow perpetually a political party.  A political party can have a noncharitable trust, though.

Modification of Charitable Trusts: Cy Pres

· In Re Neher, 1939: where a will gives real property for a general charitable purpose, the gift may be reformed cy pres when compliance with a particular purpose granted on to the general purpose is impracticable.

· Restatement of Trusts §399: if property is given in trust to be applied to a particular charitable purpose and it is or becomes impossible or impracticable or illegal to carry out the particular purpose, the trust will to fail but the court will direct application of the property to some charitable purpose which falls within the general charitable intention of the settlor

· Uniform Trust Act §408: a court may apply cy pres if a particular purpose becomes unlawful, impossible to fulfill, or wasteful

· Administrative deviation: a court will permit deviation in the administrative terms of a trust when compliance would defeat or substantially impair the accomplishment of the purposes of the trust

Supervision of Charitable Trusts

· Carl J. Herzog Foundation v. University of Bridgeport, 1997: donors do not have standing to enforce the terms of a gift where where was no express reservation of control over the disposition of the gift

· Who can enforce a charitable trust? A person with a special interest as a beneficiary

· The person must show that he or she is entitled to receive a benefit under the trust that is not available to the public at large or to an average beneficiary

Chapter 13: Trust Administration: The Fiduciary Obligation

Duties of the Trustee

· Duty of Loyalty to the Beneficiaries

· This is the most fundamental duty of a trustee

· Hartman v. Hartle, 1923: a trustee breaches his duty of loyalty to the beneficiaries when he engages in self-dealing

· Self-Dealing of Trustee

· If trustee engages in self-dealing, the trustee is liability.  Good faith and reasonableness are irrelevant.

· Defenses available to trustee: 

· That the settlor authorized the self dealing

· That the beneficiaries consented after full disclosure

· Trust Pursuit Rule: a remedy afforded in equity for a breach of trust.  

· If the trustee acquires other property while wrongfully disposing of trust property, the beneficiary is entitled to enforce a constructive trust on the property so acquired.

· This rule also applies if the property ends up in the hands of a third person, unless the 3rd person is a BFP

· In Re Rothko, 1977: an executor will be personally liable where he has a conflict of interest and has not acted in good faith or his actions resulted in unfairness to the estate

· Co-Trustees:

· Private, non-charitable trusts

· The co-trustees must act as a group and with unanimity, unless the trust instrument provides otherwise

· One co-trustee can delegate ministerial, but not discretionary, functions to another co-trustee

· Charitable trust

· Majority is all that is needed 

· Duties Relating to Care of the Trust Property

· Duty to Collect and Protect Trust Property

· Trustee has a duty of obtaining possession of the trust assets without unnecessary delay

· Testamentary trustee owes a duty to the beneficiaries to examine the property tendered by the executor to make sure it is what the trustee ought to receive

· Trustee must act as a prudent person in preserving it

· Duty to Earmark Trust Property

· Rationale: if the property is not earmarked, a trustee might later claim that the investments that proved profitable were the trustee’s own investments and the investments that lost value were made for the trust.

· Exception: a trustee may invest in bonds payable to bearer instead of registering the bonds in the name of the trustee

· Liability

· Old view: trustee is strictly liable for any loss resulting from the investment

· Modern view: a trustee is liable only for such loss as results from the failure to earmark and is not liable for such loss as results from general economic conditions

· Duty Not to Mingle Trust Funds with the Trustee’s Own

· Rationale: commingled trust funds become more difficult to trace and hence subject to the risk that personal creditors of the trustee can reach them

· Liability

· Old view: trustee is strictly liable, even though the loss would have occurred had there been no commingling

· Modern view: a trustee is liable only to the extent the commingling caused the loss

· Duty Not to Delegate

· Shriners Hospitals v. Gardiner, 1987: a trustee is under a duty to the beneficiary not to delegate to others the doing of acts that the trustee can reasonably be required personally to perform

· Restatement of Trusts §171: Duty not to Delegate: the trustee is under a duty to the beneficiary not to delegate to others the doing of acts which the trustee can reasonably be required to personally perform

· Duty of Impartiality

· A trustee has the duty to deal with both the income beneficiary and the remainderman impartially.

· The trust property must produce a reasonable income while being preserved for the remainderman.

· Dennis v. Rhode Island Hospital Trust, 1984: a trustee who fails to unload trust assets that are declining in value may be liable to trust remainderman.

· Duty to Inform and Account to the Beneficiaries

· Fletcher v. Fletcher, 1997: trustees have a duty to provide complete and accurate information as to the nature and amount of the trust property to the beneficiary of the trust

· The trustee has the duty to give beneficiaries advance notice of the proposed sale of trust property that comprises a significant portion of the value of the trust property unless

· The fair market value of the property is readily ascertainable OR

· Such disclosure is forbidden by law or would be seriously detrimental to the interests of the beneficiaries. 

Powers of the Trustee

· The administrative powers of a trustee are derived exclusively from the instrument creating the trust

· Some powers are implied as necessary to accomplish the purposes of the trust

· Legislatures in a majority of states have enacted legislation to broaden trustee’s powers

· Uniform Trustee’s Powers Act §3: Powers of Trustees Conferred by this Act

· To collect, hold, and retain trust assets

· To receive additions to the assets

· To continue or participate in the operation of any business

· To invest and reinvest trust assets

· To deposit trust funds in a bank

· To make ordinary or extraordinary repairs or alterations in buildings or other structures

· To subdivide, develop, or dedicate land to public use

· To pay calls, assessments, and other sums chargeable or accruing against or on account of securities

· To insure the assets of the trust against damage or loss, and the trustee against liability with respect to third persons

· To pay taxes, assessments, compensation of the trustee and other expenses incurred

· To effect distribution of property and money

· To prosecute or defend actions, claims, or proceedings for the protection of trust assets

· To execute and deliver all instruments which will accomplish or facilitate the exercise of the powers invested in the trustee

· A trustee has a duty to investigate the fmv of land before offering it for sale

· Uniform Trustee’s Powers Act §7: Third persons protected in dealing with trustee: 

· A third person is not bound to inquire whether the trustee has power to act or is properly exercising the power.  

· The third person is fully protected in dealing with the trustee as if the trustee possessed and properly exercised the powers he purports to exercise.  

· A third person is not bound to assure the proper application of trust assets paid or delivered to the trustee.  

· A third person is protected unless he has actual knowledge of the trustee’s breach.

Investment of Trust Funds

· Estate of Collins, 1977: the trustee is under no duty to the beneficiary to distribute the risk of loss by reasonable diversification of investments, unless under the circumstances it is prudent not to do so.

· Exculpatory clause: A contractual provision relieving a party from any liability resulting from a negligent or wrongful act

· Exculpatory clauses are strictly construed by the courts, so they are only given effect if the result is to allow a fiduciary to act in bad faith or with reckless indifference to the interests of the beneficiaries.

· Restatement of Trust §228: requires the trustee to diversify investments unless under the circumstances it is not prudent to do so.

· Rationale: to minimize risk that one investment will not do well because of factors connected with that investment; diversification leaves a portfolio subject only to the risks of the market falling or rising.

· Prudent man rule: trustees must observe how men of prudence, discretion, and intelligence manage their own affairs, not in regard to speculation, but in regard to the permanent disposition of their funds, considering the probable income, as well as the probable safety of the capital to be invested.

· Restatement of Trusts §227: General Standard of Prudent investments

· The exercise of reasonable care, skill, and caution, and is to be applied to investments not in isolation but in the context of the trust portfolio and as a part of an overall investment strategy

· The trustee has duty to diversify the investments of the trust unless, under the circumstances, it is prudent not to do so

· The trustee must conform to fundamental fiduciary duties of loyalty and impartiality

· The trustee must act with prudence in deciding whether and how to delegate authority and in the selection and supervision of agents 

· The trustee must incur only costs that are reasonable in amount and appropriate to the investment responsibilities of the trusteeship

Liability of the Trustee to Third Parties

· A trustee may make contracts respecting the property

· Traditional rule: trustee is personally liable on any contract the trustee makes, in the absence of an express provision in the contract relieving the trustee of liability

· A trustee is personally liable to the same extent a beneficial owner of the trust property would be liable

· Contract and tort creditors must sue the trustee personally

· Uniform Probate Code §7-306: Personal liability of trustee to third parties

· A trustee is not personally liable on contracts properly entered into in his fiduciary capacity unless he fails to reveal his representative capacity and identify the trust estate in the contract

· A trustee is personally liable for obligations arising from ownership or control of property of the trust estate or for torts committed in the course of administration of the trust estate only if he is personally at fault

· The trustee is excused from personal liability on a K if either the trustee’s representative capacity or the identity of the trust is disclosed in the K.



Read and go over practice questions and answers in Gilberts

A (Dead)





B





E





C (Dead)





F





G





H





I





D





A dies.  Who takes what?  B gets 1/3.  F & G get 1/6 each.  D gets 1/3.








16

