VOIR DIRE

I. Hon. Carolyn Marks Johnson, 5000 Caroline, 713-523-5000 office; 713-523-4990 home; jjohnson1@houston.rr.com.  Can also get to her via cmjohnson1@houston.rr.com.  E-mail her with questions about assignments.

II. Text is good if you ever need to make a motion to transfer venue out of a hostile community or if you have expert testimony in your trial.  This is a resource-building course.  The supplement that she compiled is required and we must put it in .a three ring binder.  We are required to read the CLE text.  Must also read “How To Do An Effective 30-minute Voir Dire.”  Also required to purchase “Judging the Jury.”  “Judging the Jury after 25 Years.”  She believes there is a legitimacy to scientific jury selection.  MUST READ the David Ball article, “Story and Structure for Plaintiffs” Assignments:

A. Community Survey, 1/23/03

B. Opening Statements, Closing Arguments, 1/23/03.  The majority of juries have made up there mind at the end of opening statement and jurors interpret the evidence to support that decision

C. Focus Group, 1/30/03

D. Teams 1 and 2 conduct voir dire using the Alex Dawson Problem

E. Guest Speaker on 2/13/03 – handwriting expert (Toby McLaughlin).  The best class

F. Low number is plaintiff and high number is the defendant.  Teams 3 and 4 conduct voir dire using Walter Hummel Problem, 2/20/03

G. Community Survey; Questionnaires & Results, 2/27/03

III. Next week’s assignment 

IV. Ten points to be covered this semester

A. Voir dire is not about you.  God will give you gifts during gifts during voir dire, the panel will include a brain surgeon on a medical malpractice case, or even a nurse.  Voir dire is ALL about you because jurors can spot a fake.  Be nice if you are nice and if you are not nice go learn to be nice.  She requires us to go to a bar and sit down by a stranger and find out as much as possible without the person knowing you are interviewing you.  Use airports and planes to practice voir dire skills.  Practice listening to people who are important to you

B. It is about your ability to focus.  Examine your case and decide what your case is about and focus on your cases strongest cause of action.  You cannot be confused about your cause of action and convince the jury.  Focus on your strongest cause of action and develop a theme and stick to it.  The defense can deviate from this rule by throwing the red herrings to try to make the plaintiff lose its focus.

C. It is about the story and you should be able to tell that story in 25 words or less.  Identify the hero and the villain and identify what life altering thing occurred to them and how it affected them

D. It is about facing the facts fearlessly.  Start strong and end strong and deal with your bad facts in the middle.  Alcohol use, abortion, etc. must be dealt with.

E. It is about the jury that you get.  Pay even closer attention once you get the jury in the box.  If an engineer or doctor is convinced of your case, you will win your case because they dominate a jury.  Also never under-estimate the dominance of a school teacher, they don’t give up control easily.

F. It is about using voir dire proactively.  You can make it work for you.  Use voir dire for 3 E’s Elicit information, Establish rapport, and Educate the jury.  Don’t spend too much time on the facts, save something for the trial, concentrate on the issues.

G. It is about beliefs and attitudes are more important about demographics and stereotypes.  If all you have are demographics and stereotypes use them.   

H. It is about jurors that you like, jurors will sense your dislike

I. It is about strikes for cause to pare down the number of jurors.  If they say they are biased, you should make the motion to strike.  Lawyers do not use this enough.  The juror is biased against issue or the client or the lawyer ( I could never be impartial toward client of your).  Voir dire conducted by a judge is no voir dire at all, they always tell the judge what he/she wants to hear.  Judges should not be proactive during the voir dire.

J. It is about knowing the law of the case.  Most judges will extend time for voir dire to allow the attorney to cover the elements in his case.

V. Team One does plaintiff next week –opening statement

VI. Focus group is knowing exactly what you are going to submit to the jury (may it please the court)

A. Why did he think he was invited to the park

B. The drug use

C. Safety issue 

D. Not an expected use

VII. OPENING AND CLOSING STATEMENTS

A. Opening Statement – establishes credibility for his side and gives the jury an outline, just the facts that is free of argument.  In opening statement, the jury knows nothing.  Some lawyers do voir dire without ever giving any of the facts and only deal with the issues such as not drawing inferences from drug use.  You do not do an opening statement before voir dire.

1. Introduction/theme (they would have, the could have, they should have and because they did not they are negligent).  Be sure to introduce the client.  You are proud to be the legal team that represents Alex Dawson.  You may remember from voir dire that I am X and this is my co-counsel Y  

2. The facts/brief - This is a case about and give the facts in 3 sentences (a terrible incident that left the plaintiff paralyzed)

3. Burden of Proof – the plaintiff has to address the burden of proof.  As the plaintiffs we brought this lawsuit and we made allegations and we have to provide you enough evidence to persuade with proof that the allegations.  We are proud to have this burden.  Defense should say the plaintiff did not address BOP and defense will say they don’t have a burden and if defense doesn’t call witnesses they usually lose in her estimation.  The plaintiff’s opening statement must be in harmony with the concluding harmony.

4. The Witness –must tell what the witnesses will say.  The article invited him and found an unfenced playground at the entrance to the subdivision.  He started playing with kids and then ran into the angle iron 

5. Conclusion/theme

B. Closing argument is her favorite and you can become the paid mouthpiece that you are and can persuade the jury (you want the jury to tell you afterwards.  The charge is your guide in closing statement. Judge Johnson has given the law of the court and the special definitions that your must use and has given you the questions that you must answer.  You can write in big letter with a marker NO.  Only you can decide the amount of damages and you can suggest.  I think that the only way we can get the defendant’s attention of defendant is an award of $10.  Must have the following elements in any order:

1. Introduction/theme – must be harmony with opening

2. The charge/law definitions (briefly)

3. The burden of proof – My co-counsel Casey Ashmore told me we have the BOP and we have met this burden and tell how

4. Evidence to support answers you want witness/what they said

5. Conclusion/theme

C. Show the evidence of drug use on overhead, there are no toxicology tests, if they had more they would use it

D. Start strong, hit your weak points, and then end strong

E. Plaintiff was irresponsible in driving his kids if he want under the influence

F. Assumed a burden or responsibility and then did not carry it out

G. You must have a HOOK (needs to be a tripletts):

1. You play with a child on a playground, you do not play like a child on the playground

2. Accepting responsibility for what you do.  Could have (if they had checked the guidelines), should have (if they assumed the responsibility), would have (if they had cared).  If you have a good idea, you have a responsibility to do it correctly 

H. Tripletts

1. Red, white, blue

2. Father, Son, Holy Ghost

3. ABC, NBC, CBS

4. Moon, stars, and sun

I. In voir dire you must obtain a rapport with jurors.  Men should unbutton their jacket and women should wear a dress and jacket and take the jacket off.  Always button your jacket before opening statement, it makes you suck in your gut and stand taller and tells the jury something important is going to happen.  Do not do a brilliant opening statement in voir dire.  Once you get the jury seated, tailor your opening to them, i.e., you may have to make it more technical if you get a doctor or lawyer on the jury.  As the judge told you I am LPG.  You want the panel to think of you by your first name.  When examining your expert witness always call him Doctor and request that he call you Ms. Gedies.  As the judge told you, I am and As you may remember from voir dire, I am.  Don’t give the opening statement in a monotone and soften your voice when talking of injuries.  Took oath as juror, and you cannot let bias or sympathy sway your decision.  Did plaintiff meet their BOP and you took oath as a juror.  With catastrophic injury, you appeal to a higher order and the law and can never call it a frivolous lawsuit.

J. Blue is the universal favorite color (Crayola did a study).  Credible blue.  Blue and yellow go together (spiritual).  Stay away from colored shirts and busy ties.  Can be busy by being high contrast and bright colors.  Do vu-graphs with blue letters and border in yellow and it will have credibility

K. Keep your gestures in the golden triangle, so that they focus on your face.  It brings the jury’s attention to you.  Never point at the jury.

L. Avoid adjective and adverbs that back you in a corner, as follows:

1. Perfectly clear

2. Always

3. It ain’t about money, it’s always about money

4. It ain’t about sex, it’s always about sex

VIII. Opening and Closing Statement before a live jury on January 30, 2003.  It is easier to find two people at fault than it is to find one person at fault.  You will have active deliberations if you have a dominant jurors for both the plaintiff and the defendant.  Jurors will go outside the record.  A strong juror will re-try the case for you.  RULE:  DO NOT EVER PUT A LAWYER ON JURY IF YOU CAN AVOID IT 

IX. FIRST VOIR DIRE

A. Attorneys can agree to joint strikes

B. The attorneys and the judge will usually honor the bailiff’s recommended strikes (troublemaker or body odor)

C. In trying to strike somebody for cause that doesn’t like large jury awards you tell them that they don’t have to award that amount, only consider it and if they say they can consider it, they will not be struck for cause

D. When all is said and done we are going to ask for an award of $11M, can you do that?  Ask the same voir dire for exemplary damages.

E. NEVER USE THE WORD HYPOTHETICAL AND DON’T TELL THE PANEL YOUARE GOING TO TELL THEM A STORY

X. HAND WRITING ANALYSIS

XI. Community Survey – do it at different times of the day.

XII. Watch the movie “Twelve Angry Men” for discussion in class

XIII. Homicide detective from Montgomery County.  Developing a forensic science of handwriting analysis.  Toby McLaughlin (936)760-5876 Fax (281)577-8955 and Desk (281) 577-8933.  He recommends “Instant Handwriting Interpreter” by Ruth Gardner.  He testifies in court as an expert in handwriting comparisons.  He does not testify as to personality traits the he determines from the handwriting but he uses it as a tool to investigate other areas.  Handwriting analogy cannot tell your age, gender, race, religion, or future, so there is no discrimination and can use it to weed out employment applications.  It is more accurate than a polygraph??  Page 25 tells you some of the things he looks at in handwriting to determine personality traits.  We were all taught our letters the same way but everybody’s handwriting is individual just like fingerprints and DNA.  Handwriting comes from your subconscious.  You can tell certain things from printing but not as much as with cursive writing. Things he looks at in his analysis

A. The slant of writing tell

1. Left introverted

2. Right extroverted.  Slant to extreme right says you are aggressive

B. Writing big – want their space and want attention

C. Pressure of writing can show you are stressed

D. Baseline – if you write on unlined paper and the writing goes up they are optimistic and look forward to the future and downward is a negative person

E. Formation – high L’s G’s, etc. shows one is spiritual.  Small writing shows intelligence but not alot of commonsense.

F. Loops and lack of loops in letters.  Open loops you are open to suggestion, small loops are a stubborn people.  Loops in little e’s mean you are open about yourself and the opposite of little e’s with small loops.

G. Your handwriting can change from day to day and major stressors will change your handwriting.

H. Zones (upper, middle, and lower zones) compare these zones to your body.  From neck up is spiritual zone, lower zone is your physical or sexual zone, and midsection is stomach.  People with little handwriting in the lower zone are not interested in material and physical things.  If your loops are closed and go back up to the baseline you are a satisfied.

I. Using handwriting to determine medical conditions

J. Male and female influence growing up, not necessarily your parents (who ever most influence you the most).

K. Clusters.  He looks for the distinctiveness in the individual handwriting.  He may also look for the lack of something to make a determination about our personality.  He can tell if you have been sexually abused or extreme physical abuse.  He can also detect sexual preferences (from the lower zones of the y’s and g’s).  He can tell if you like to sing to yourself or others.

L. Sharp angles indicate tension or anger

M. Nice, smooth letters are what we were taught and that is how we write when things are going smoothly.

N. Can use dramatic changes in handwriting in post traumatic syndrome cases or sexual abuse or assault cases.

O. Schizo, garbled handwriting indicates a major problem.  Keep an eye on your kids’ handwriting.

P. Spacing tends to be uniform throughout their writing unless you are thinking strongly about your writing such as if you are lying, then you will leave gaps when you have to stop and write.  If it is the truth, you don’t have to think about it.  If you are lying there is no way you can tell what you did today backwards.  You do not memorize things backwards unless they actually happened.

Q. He looks at the writing and the content.  What are they telling me and what are they not telling me.

R. Use handwriting to determine which jurors to choose.

S. Recall reaction – you look to the right or left and when you are lying you will look the other way or down.  The Judge says expert witnesses tend to look down. 

T. The shorter your jury questionnaire is the better the information you will get.

U. Loops in o’s indicate lying

V. Big loops in the y’s and g’s indicate they like money and if there is an opening in the big loops if means they can’t hold onto money.

W. Beware of jagged edges, it means anger and aggressiveness

X. Little r’s that are peaked indicate a sharp mind

XIV. VOIR DIRE ON 02/20/03.  Never ask if the panel can COMMIT on the major issue that the jurors will have to hold on.

A. There are two types of people

1. Cerebral people use “I think”

2. Emotional people use “I feel”

a) Ask how do you think or feel

b) If you get in trouble with a question try to re-phrase and if you can’t re-phrase withdraw the question and move on.

c) Forget asking the panel to be honest with you and isn’t it big of you to agree to be honest with you.  Accept the fact that sometimes they will be dishonest with you.

d) You cross the line when you tell the jurors that the award will raise their taxes

e) Effective to ask who has protested their taxes.

f) Remember to use open-ended questions (How do you think or feel, not questions with a yes or no answer)

g) WEAR A DRESS.

h)  Negative experience with Kroger or cops is a good ice breaker.

i) Don’t say you are going to ask some questions (they know this). 

XV. COMMUNITY SURVEY NIGHT

A. Most jurors are men (women use the kid exception) but lawyers tend to choose women (they feel they will listen and consider the issues)

B. Know birth order and number of siblings

C. Know if they have been able to stay married

D. Subscribe to the New York Times

E. Average age of juror in Harris County

F. Jurors divided into three groups:

1. Those that value family

2. Those that value public figures

a) Historical figures and presidents

b) Popular people such a newscaster and actors

c) Sports figures

3. Preachers/teachers

XVI. VOIR DIRE ON MARCH 6, 2003 (THE FOREIGN EXCHANGE STUDENT CASE)

A. It is good to be self-deprecating by saying “I’m sorry, I didn’t hear your name”

B. First thing to do is acknowledge one juror by name and ask him a direct question 

C. Always ask jurors if they like what they do for a living – you will get good information

D. You can make a distinction between a house (a structure) and a home (what goes on inside a house)

E. If the jury is fussing at each other, let them talk and listen closely so you can get strikes for cause

F. FROM NOW ON WE MUST SAY “MAY IT PLEASE THE COURT” AND “THANK YOU LADIES AND GENTLEMEN AND YOUR HONOR”

1. Always remember that the judge is behind you and higher than you

G. If the Judge sustains an objection to your question say “YOUR HONOR I WILL REPHRASE/WITHDRAW THE QUESTION”

H. The objection is “OBJECTION, YOUR HONOR, ARGUMENT.

I. The defense can always begin by saying “ NOW I AM GOING TO TELL YOU WHAT THE OTHER SIDE DIDN’T TELL YOU”

J. Do not interject politics into jury selections

K. You are not permitted to ask the jurors is they voted Democratic or Republican in the last election.

L. DON’T SUMMARIZE YOUR JURORS’ RESPONSES

M. If a policeman is going to be a witness, ask the juror “WOULD YOU TEND TO BELIEVE A POLICE OFFICER MORE THAN YOU WOULD MS. TRAPP OR SOME OTHER JUROR”

1. Can ask if anyone is married to police officer or 

2. If anyone was previously a police officer

3. A police officer will be testifying in this case, will anyone you be able to believe him

N. DON’T SAY THERE IS NO RIGHT OR WRONG ANSWER

O. You must disclose any negative information such as drug use or DWI upfront; otherwise, you will lose your credibility with the jury.

1. I am embarrassed about representing a drunk and my client is embarrassed to be here to tell you that but he’s been here before with another jury and has spent time if jail for his past wrongs.

XVII. VOIR DIRE ON 3/20/03

A. Invited Error – letting the juror tell you something that the juror has told the lawyer the lawyer will not want to hear

B. Motion to strike the array/panel – if all of the panel cannot be impartial (if you have busted the panel).  Do NOT make a motion for a mistrial because you could be thrown off the docket and the judge will hear a case she wants to hear

C. Calculate your numbers, know the total 48 with 22 biased for the plaintiff and 24 for the defendant and you cannot seat 2 jurors.  Not enough jurors left after peremptory strikes.

D. District clerk must make certain that zip codes, race, and gender are representative of the county.  Motion to strike the array is done most often in criminal trials when you have a minority defendant and he wants an array representative of his community.  You will need an expert witness to show that the panel that is not representative.  You are challenging how Harris County selects its jury pool as unconstitutional.  Alaska pulls their juries from the street.  The District Clerk followed by the Judge are the expert witnesses for how the juries are pulled.  There will always be a motion to strike the array if the formula has been changed.  Potential jurors are pulled as follows:

1. Use voters’ registration

2. Use drivers’ license

3. Use issuance of ID cards. 

E. USE “HOW DO YOU THINK OR FEEL”

F. Two males and a female – have the female go second.  Don’t tell them you are going to ask their names and occupations.  Skip around some, don’t go in rote order. 

G. Try to get the jury to think of you as “good ole Lucy” and refer to yourself by your first name.

H. Could have thrown in the fact that defendant used deadly force for kid tearing down mailboxes.  Using the parallel example of two men with gas cans in front of the burning building – ASK WHAT THE JUROR WOULD THINK OF THIS CASE because this case all the plaintiffs have is CIRCUMSTANTIAL EVIDENCE and this will get the jurors’ feelings on circumstantial.

I. This is a case about two wrongs don’t make a right.

J. Give some facts and then ask if the facts warranted it would you have difficulty awarding $5M.

K. Don’t skip over jurors if you are going in rote order.

L. If you know you don’t want the person’s response say I would like to talk with you about this but I think we will do it in front of the bench.  Make sure you let the jury know the value of the case.  Say based on the evidence I am going to present evidence that will show that $10M is reasonable, does any body think they would have a problem with this type of award.

M. Defense will have a shorter voir dire because the plaintiff has identified pro defense jurors.

N. Make sure the jury thinks you are a nice guy.  It is a cheap shot to say it is your first voir dire or opening statement

O. ASK ABOUT PRIOR JURY SERVICE

P. USE PRESIDING JUROR (not foreperson)

Q. If you want to make a statement of the law make sure you are correct about the law and say I think the judge will instruct you in this case that the law is whatever (that under circumstances it is OK to use deadly force to protect property).  Use of DF when you are in fear for your life (imminent harm) and you can corroborate it.

R. Jurors are not honest, they lie

S. Middle person always has to deal with bad facts

T. TWO WRONGS DON’T MAKE A RIGHT

U. Would you loan your gun to your friend and would you agree to be responsible for whatever your friend did with your gun.

V. The state cannot discuss the facts in a criminal case because it gives them an unfair advantage (keep in mind that the defendant is still considered innocent)

W. Must be able to tell the jury about your case in 25 words or less.

XVIII. GUEST SPEAKER ON MARCH 27,2003

A. Rule 226(a) – the judge will read this to the jury panel.  The judge will tell the jurors the lawyers can ask about the panel’s qualifications, background, education, and attitudes/beliefs

B. The biggest fear in the US is public speaking, even more so than the fear of snakes

C. BE HONEST

D. Ask open ended questions

E. Asking leading questions such as “you can be fair can’t you?” or “you won’t hold that against me will you?” are worthless and tell the juror the right lie to tell

F. Personal and sensitive questions

1. Would you please share with the Judge what you had on your mind when you raised you hand to the question “do you know anyone who had experiences unwanted sexual touching?”  “Thank you for sharing.”  “Could you explain the Judge why your experience would keep you from being fair in this case?” 

G. Punitive damages – the law provides for damages that can punish.  Raise your hand if you have a problem with this.

H. Information is power – you cannot poison the panel

I. FEAR LIST – the 2 or 3 things that scare you the most about your case such as your client not taking the stand the jurors will think he is guilty because of this.

1. John cannot testify in this case, why do you think he may not be able to testify?  Response:  “He’s guilty” “Who else feels this way?” and these people you would try to strike for cause.  “What other reason can you think of?”

2. Looping – if you get a good response repeat it three times.  The response itself, then you repeat it, and then include it in the next question.

J. I’m worrying about what you will think of the gold star in her front tooth.

K. Avoid barriers

1. Lectern or podium

2. Starched clothes

3. Legalese (lawbotomy)

a) Jurors think CREDIBILITY is what the person owes Visa

b) Explain your case to a 10 or 12 year old and have them explain it back to you to determine if you can describe your case in simple terms 

c) No case is so complicated that it can’t be simply explained to a jury

L. QUESTIONNAIRS

1. Need an open minded judge because questionnaires take time and you are ahead of the game if you can get your information before the voir dire

2. Have to get opposing counsel to agree and then you must make the motion and ask the judge’s preferences.

M. Some people you just cannot relate to.  Is it the type of person I would be comfortable having to my home for dinner.

N. Does not believe in stereotypes.  An example is the William Kennedy Smith case and the Vietnam Vet who was the jury foreman

O. DON’T USE “DO YOU THINK.”  INSTEAD USE “HOW TO YOU THINK?”   
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