TORTS II OUTLINE


Negligence or Strict Liability?  The debate regarding the better standard of liability.


Strict Liability:  the moral case


If one person causes harm to anther that person should be required to compensate the injured party


Fault is irrelevant; as between the two innocent parties the one who caused the harm should pay


This places the costs of the activity on the actor


Negligence: the moral case


Losses should be left where they fall unless there is some reason to shift them between two innocent parties


If the party causing the harm has acted in a manner that is not blameworthy, there is no reason to shift the costs of the harm


On the other hand, if the party causing the harm did so by acting in a blameworthy (negligent) way, that is a good reason to impose liability.


Strict Liability: the economic case


Strict liability is good because it forces the actor to internalize the costs of all harms caused by the activity


Negligence, on the other hand, will allow the actor who meets the standard of due care to impose the costs of the accidents that do occur on the innocent victims (the difference between strict liability and negligence is how the costs of the accidents are distributed)


Negligence: the economic case


Negligence is good because it encourages an efficient level of care.  Once that level of care is achieved, it allows the activity to be carried on without fear of crushing liability


On the other hand, a rule that says that one acts at one’s peril (strict liability) will stifle useful activity


 Efficiency:  Both rules yield the same level of care


Under a negligence rule, one would take precautions until the marginal increase in accident avoidance is less than the marginal costs of the precautions (B<PL)


But under strict liability the level of care will be the same since it will still be cheaper to pay for the accidents than to pay for accident avoidance precautions


Care Levels vs. Activity Levels


Negligence controls the level of care that an actor must use when engaging in an activity.  But once the level of due care is reached, negligence does not limit the amount of an activity engaged in


Strict liability forces an actor to internalize all accident costs.  One way an actor can limit the costs is to limit the amount of the activity.


 Another consideration:  costs of administration


Because negligence restricts liability, it may reduce the costs of administration by limiting the number of lawsuits


Because strict liability eliminates the difficult issue of fault, it may reduce the costs of administration by making the lawsuit s that are tried simpler and cheaper to litigate


 Conclusion:  No single rule prevails


As you read cases, consider which regime works better in each context


Why vicarious liability for employees and not for independent contractors?


What strict liability for harm caused by wild animals, but not for dogs and cats?


Why strict liability for abnormally dangerous activities, but not for dangerous athletic activities?


Why strict liability for products with manufacturing defects, but not for medical malpractice?


Vicarious Liability


The employer is liable for the employee’s tort even though the employer did not do anything wrong


Vicarious liability is a transitional doctrine between negligence and strict liability


Respondeat Superior – the most common example is employer/employee


Employer had right of indemnity from employee


Under what types of circumstance do we impose vicarious liability?


Must have employee being negligent, otherwise can’t have vicarious liability on the part of the employer


 Rule:  Employee must have been acting within the course and scope of his employment, which is defined as:


Benefits the employer


Employer is in control


Part of the risk of the business


As a general rule the commute to and from work is not within the ordinary course and scope of employment (to allocate risks and spread costs to insurers of all the drivers on the highway)


Control Theory:  based on the extent of control the employer has over the employee (not as popular as it once was)


General Rule:  the commute to and from work is not within the ordinary course and scope   of employment


Enterprise Theory:  whenever the enterprise of the employer would have benefited by the context of the act of the employee but for the negligence.  It is part of the risk of the enterprise and part of the person’s employment such that the employer may be benefited from it


The employer cannot avoid vicarious liability simply by adopting rules and regulations in an attempt to control the employee because the employer’s actions (having and enforcing rules ) are no the issue.  The issue is the employee being negligent in the course and scope of his employment.  Focuses on the employee’s conduct rather that the employer’s knowledge or approval of the acts.


Vicarious liability and the independent contractor


The general rule is there is not vicarious liability relative to a general contractor, but there are numerous exceptions


Utilize a multi-factor test to make the distinction between an employee and an independent contractor (easy to manipulate a multi-factor test and the factors aren’t weighted)


The most important factor is the extent of control over the details of the work.  Control is important in determining the allocation of responsibility, the extent of the control suggests the employer is in a position to take precautions


The idea that the person who doesn’t know what he is doing (employer of an independent contractor) should not be responsible for the person who knows what he is doing (the independent contractor)


Assigning accident costs to various responsible parties


Question: is the principal liable for the intentional torts that the contractor commits (even though meeting all the requirements to be considered an independent contractor)


General Rule a principal is not vicariously liable of the negligence of an independent contractor (the independent contractor is the expert and principal doesn’t know what is right/correct, which is why the principal hired the independent contractor)


Rationale:  the principal is not in a position to control the manner in which the independent contractor performs the work


Exceptions to the General Rule:


Where contract requires intrinsically dangerous work


Where the principal is charged by law with the duty breached (i.e., a California resident cannot delegate her responsibility to have a safe car to her mechanic)


Where the work will create a nuisance (can’t outsource a nuisance)


Where the work will involve peculiar risks of harm unless proper precautions are taken


Where the act is illegal (i.e. murder for hire is not allowed)


 The court would not allow negligent hiring to be the 6th exception.  The court said you had to fall within one of the 5 exceptions and then negligent hiring may be the basis for the exception


One instance where employers of independent contractor may be liable for independent contractor’s acts is to the extent that the employer of independent contractor does maintain control and, therefore, we are holding the employer liable for exercising control over the independent contractor and doing it badly.


As with most other situations in which the doctrine of respondeat superior is asserted, some type if “special relationship” us still required before such liability may be imputed from one person to another person or legal entity


Vicarious liability:  considerations regarding the scope of employment


Scope of Employment:  Basic


The going and coming rule:  the commute is not (generally) within the course and scope of employment


Exception:  Where the employee is given a task to complete for employer on the way to or from work  (buying donuts?)


Exception:  where the travel to the place of work creates a special hazard (not necessarily long distances), should be foreseeable in advance, not an unexpected problem on the commute one day


Frolics and detours


A “frolic” occurs when the employee departs form the course and scope of employment to a significant degree in pursuit of employee’s own interests (employer will not be vicariously liable)


A “detour” is a less serous deviation from the course and scope of employment (will still subject the employer to vicarious liability)


The employer is still vicariously liable for torts committed during detours, but not those committed during frolics


Frolic and return


A frolic is a deviation from the course and scope of employment


The frolic is over when the employee’s own business is own business is completed and employee returns to the business of the employer


Usually the employee is not back within the scope of employment until he is actually on the authorized route (still frolicking while on the side road getting back to the main route)


Vicarious liability for intentional torts of employees


The employer is vicariously liable for the intentional torts of the employee if:


The tort is in the scope of the employment and in furtherance of the employer’s business; AND


The tort was foreseeable in view of the employment (i.e. bouncer for a bar)


Some courts impose vicarious liability if the tort occurred during the performance of the employee’s duties for the employer


Punitive Damages


Punitive damages require some type of malice


For vicarious liability the problem is to establish that the principal/employer, not just the agent/employee, acted with malice


This requires that the principal/employer must have directed the action of the agent/employee, participated in it, or ratified it


Malice requires that the act be done:


With ill will towards the victim; with oppression (narrow standard and the majority view)


Or with reckless disregard for the rights of others (broader standard – minority view)


You prove that someone acted with ill will, spitefulness, or bad motive by looking at what the defendant did and drawing conclusions.  Draw inference of defendant’s state of mind from his behavior.


Joint Enterprises and Ventures


One member if a joint enterprise or joint venture is liable for the torts committed by the other members of the group


A joint “venture” is an undertaking for mutual pecuniary advantage (i.e., business venture)


A joint “enterprise” us an undertaking for some joint purpose NOT involving pecuniary advantage


Elements of a joint venture


An agreement


A common purpose


A community of interest (i.e., a sharing the results of the joint venture; the benefit of one will be to the benefit of all)


An equal right if control over the instrumentality that caused the harm


Strict Liability


Traditional Strict Liability:  Animals and Abnormally Dangerous Activities


Strict Liability for Animals


Possessors of animals are strictly liable for harm caused by the trespass of their animals on the property of others (Classic case is Little Boy Blue nursery rhyme).  Grew out of an agricultural society, but in the western US had fencing out rules


Possessors of wild animals (not customarily domesticated in the region, i.e. an elephant is considered a domesticated animal in India, but not in the United States) are strictly liable for all harm done by the animal as a result of the dangerous characteristics of the animal.


Domesticated animals (non-trespass harm; includes cats and dogs) - a possessor of an ordinary domesticated animal is not strictly liable for harm (other than from trespass) caused by animals, UNLESS


The possessor knew that the animal had a dangerous propensity; AND


That dangerous propensity was the cause of harm.


This rule gave rise to the statement that every dog is entitled to one free bite.


Rylands v. Fletcher – Strict Liability for Abnormally Dangerous Activities


Strict liability is imposed when one makes a non-natural use of the land


In the course of the non-natural use, brings or collects on the land something not there in its natural state, and


This material escapes from the land and causes injury to neighboring land and its possessors


Prototypical case is the activity of blasting/dynamiting


Who did what to whom?  Economists began to look at legal rules and try to determine the consequences


What was the non-natural use?


Was the plaintiff making a “natural use?”


Should plaintiff be responsible for creating conditions that ruined defendant’s reservoir?


 What determines the question of who is the victim and who is the injurer/


Restatement, Second, Torts § 520 defines factors for determining abnormally dangerous activities


High degree of risk


Likelihood that harm will be great


Inability to eliminate risk using due care


Activity is not a matter of common usage


Activity is inappropriate in the locality


Social value of the activity


 Strict Liability provides incentives to do activity differently, in different place, or do less of the activity (but not to exercise more care).


Basic rule ought to be negligence unless negligence is not adequate (won’t work) to govern the activity per Posner


Going from negligence to strict liability eliminates proof of fault (evidence may be destroyed anyways as in the gas tanker case)


Strict liability reallocates the risk


Products Liability


Products Liability lies on the borderland between torts and contract law


Rule of Privity of Contact – no duty extended to strangers to the contract


The rule had to be overcome by the courts to get to product liability for consumers or users


Exceptions developed to the rule of privity of contract


There will be liability if injury was a result of an product that was imminently dangerous to human life (Thomas v. Winchester – mislabeling belladonna as dandelion)


The courts were really creating an independent tort liability rather than an exception to privity of contract


Three (supposed) exceptions to the Rule of Privity of Contracts


Thomas v. Winchester – imminently dangerous to human life product 


 The conduct of the owners being negligent


A defect known by the manufacturer and hidden to user and the manufacturer doesn’t disclose (a misrepresentation/fraud theory)


Products Liability:  Theories of Recovery


The MacPherson case


MacPherson v. Buick Motor Co. was the beginning of the end for the privity requirement in negligence actions.  Under this case, the “imminently dangerous” exception swallowed the rule when the court held that a product is a thing of danger if it is foreseeable that the product is likely to cause injury if negligently made


Breach of Duty – the most common types of breach are


Negligence is manufacturing the product


Negligence in inspecting or testing the product (by any party with a duty to do so)


Negligence is the advertising or sale of the product, typically a problem of failure to warn about dangerous attributes of the product


Proof of Breach – proof of manufacturer negligence was often difficult.  Plaintiffs began to rely on res ipsa loquitur to permit proof of the breach by circumstantial evidence.


Policy reasons for strict products liability


Spreads or reallocates the losses


Manufacturer is in the best position to eliminate the hazard and it provided the manufacturer with incentive to take precautions.  Don’t get same level of precaution with negligence and strict liability in this situation because of the proof problems the plaintiff has


Eliminates res ipsa loquitur charade (fudging not requiring plaintiff to show proof) 


Eliminated circuitous warranty actions (allows plaintiff to go straight after the manufacturer) 


Breach of Warranty – Warranty can be thought of as an express or implied representation about the quality or attributes of a product.  If the product does not live up to these representations and loss results, a breach of warranty claim may provide one avenue of recovery


Type of Loss – breach of warranty has been used to remedy different types of loss caused by a product.  However, courts treat economic loss and (in some jurisdictions, including Texas) damage to the product itself as issues of disappointing performance of the product.  These actions are treated as economic loss cases.


Limitations on Warranty


The UCC imposes requirement that the claimant give prompt notice of the breach to the manufacturer


The concept of warranty seems to require that the buyer have relied on the warranty in making the purchase


In spite of limitations on the ability to do so, sellers may still be able to limit or disclaim warranties


Warranty (as a descendant of contract law) has a privity requirement  (most important)


Advantage of warranty is that liability was strict


Strict Tort Liability


What happens when you eliminate proof of fault form a negligence claim?


What happens when you eliminate privity and reliance for a warranty claim?


You get something that looks like strict liability in tort.  So why not say so as in Greenman v. Yuba Power Products?


Restatement 2nd Torts § 402A, Special Liability of Seller of Product for Physical Harm to User or Consumer, (1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm; thereby, caused to the ultimate user or consumer, or to his property if (a) the seller is engaged in the business of selling such a product, and (b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold (requires proximate causation - to be able to trace the defect back to the manufacturer) (2) The rule stated in Subsection (1) applies although (a) the seller has exercised all possible carte in the preparation and sale of his product, and (b) the user or consumer has not bought the product from or entered into any contractual relationship with the (to show that privity of contract is no problem) seller.  Every phrase in § 402A has been tested in litigation.


The strict liability is for physical harm only, not economic loss


The product can be a product and a service, i.e., such as going to the hairdresser and the solution she puts on your hair causes a bad reaction, the hairdresser is providing both a product and a service. 


The seller includes everybody in the chain of commerce including the manufacturer, wholesaler, retailer, etc.  In Texas, the manufacturer must indemnify the retailer, in which case the manufacturer usually takes over the defense of the case.  Not so with the sale of an auto where both the manufacturer and the dealer may be liable, since the dealer was supposed to check out the car prior to delivery


Defective condition – applies only where the product is, at the time it leaves the seller’s hands, in a condition not contemplated by the ultimate consumer, which will be unreasonably dangerous to him (is it more dangerous than the average consumer expected – has an expectation element)


 Unreasonably dangerous – article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with ordinary knowledge common to the community as to its characteristics.  Lots of products are sold that are bad for you – but not bad for you (all the things you like – whiskey, tobacco, eggs, bacon, etc.)  The consumer knows and understands the dangers.


Directions or warning – seller may be required to give directions or warning on the container as to its use where product contains an ingredient to which a substantial population are allergic and the ingredient is one whose danger is not generally known, or if it is known which the consumer would reasonably not expect to find in the product, the seller is required to give warning against it if he has knowledge or should have had knowledge (e.g. MSG in Marie Callendar’s soup)


Unavoidably unsafe product – usually in field of prescription drugs.  Products which, in the present state of human knowledge, are quite incapable of being made safe for their intended and ordinary use.  Seller is required to properly prepare, market, and provide proper warning


Contributory negligence – not a defense, but assumption of the risk is a defense (folded into comparative negligence).  Contributory negligence of the plaintiff is not defense when such negligence consists merely in a failure to discover the defect in the product, or to guard against the possibility of its existence.


Restatement 3rd provides for different types of defects


Manufacturing defect – has not presented much in way of legal doctrinal problems, but can be factually difficult.  The product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product Elements of a manufacturing defect case are:


Identify flaw in product


Prove that the flaw caused the harm


Trace existence of the flaw to the manufacturer or time of sale of defective product to plaintiff


Rule out other sources for the flaw.


Defective design (defined by reasonable alternative design and do raise profound issues of the law) – when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe.  There are two tests for what constitutes a design defect:


If the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner (The Consumer Expectations Test) – doesn’t work too well with design defects


If, in light of the relevant factors discussed below, the benefits of the challenged design outweigh the risk of danger inherent in such a design (The Risk Benefit Standard).  Balancing the risks of the design against the cost of the alternative design and the risks of the design against the product’s usefulness or utility to society (its social value).  The factors are as follows:


The gravity of the danger posed by the challenged design (how severe will the injury be)


The likelihood that such danger will occur


The mechanical feasibility of a safer, alternative design


The financial cost of an improved design


The adverse consequences to the product and to the consumer that would result from the alternative design


The user’s ability to avoid harm by using the product carefully


Whether the user would have been aware of danger based on instructions/warnings


Whether the manufacturer would be a good party to spread the loss to


Defective because of inadequate instructions or warning – when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor or a predecessor in the commercial chain of distributors and the omission of the instructions or warnings renders the product not reasonably safe


A design is defective when:


The harmful effects of the product in fact outweigh the benefits


Even if that is not the case, a less harmful alternative product exists


Even it that is not the case a feasible design changed would reduce the actual harmful effects of the product with lost loss of utility


Two test to determine defective design


Consumer Expectations Test


Risk Utility Test


As most engineers know, it is usually not possible to change only one aspect of a design


Designing for disaster (courts have said this)


Must Automobile manufacturers anticipate the possibility of collisions and design cars to protect occupants ?  Yes, because collisions are such common events


What about motorcycle manufacturers?  How would the risk utility test apply to them?


What about economy cars? SUVs?


In the case of motorcycles and economy cars the product can only be made so safe.   There is an element of consumer choice.


Alternative Safer Design – it must be proven but not alone sufficient to establish liability for defective product (it is only one factor is the risk utility test and by itself not decisive)


If the dangers outweigh the risks, must the plaintiff show that an alternative safer design is possible (in Texas, yes)


Can you give an example of a product where the dangers outweigh the risks and no alternative safer design exists?  If so, the court could say the design is outlawed if there is no safer, alternative product


What is an alternative design?


The test here is whether the danger actually avoided by the proposed alternative design, using available technology would be greater than


The costs of the new design, plus 


The loss of product utility from the new design, plus


New dangers created by the new design


“Safer alternative design” means a product design other than the one actually used that in reasonable probability


Would have prevented or significantly reduced the risk of the claimant’s personal injury, property damage, or death without substantially impairing the product’s utility


Was economically and technologically feasible (State of the Art Rule) at the time the product left the control of the manufacturer or seller by the application of existing or reasonably achievable scientific knowledge


Restatement 3rd says a product is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor or predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe (definition seems to be negligence based)


What is “State of the art?” (technological feasibility)


Properly understood, state of the art requires that a product design be judged as of the time of its manufacture, with the technology them available.  Later technological change that makes it possible to design out danger does not make previously acceptable designs “defective”  (1979 Buick isn’t defective because it doesn’t have airbags, because airbags weren’t invented at that time)


Some courts adopt a negligence standard for design defect by considering under the phrase of “state of the art,” such matters as the foreseeability of the harm, the customs in the industry, and the commercial availability of safety features


Unavoidably Unsafe


The problem of prescription drugs


Negligence or strict liability?


Design or warning defect? 


Prescription drugs:  Rule Choices


Strict Liability for design defect (do the risks in fact outweigh the benefits?) regardless of whether the drug manufacturer knew about it 


Strict liability unless the drug is in fact “unavoidably dangerous”


Liability only for the failure to warn (Comment K to section 402A)


Public Policy Considerations


Stifling innovation and deterring development of new drugs


The role of the FDA in drug testing and approval (considerable public regulations relative to consumer safety, there is already another method for safeguarding the consumer (a safety net per se with FDA testing and regulation)


Price increases


Lack of availability of some drugs (if the drug generates more liability than it is worth


Query?  Do these considerations not apply to other products as well?  What gives them special force when the issue is prescription drugs?


Restatement 3rd – a prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risks of harm posed by the drug or medical device are sufficiently great in relation to its foreseeable therapeutic benefits that reasonable health care providers, knowing of such foreseeable risks and therapeutic benefits, “would not prescribe the drug or medical device for any class of patients.”


How does Restatement 3rd treat the issue of design vs. warning defects for prescription drugs?  Pretty much did away with design defect liability for prescription drugs


Should an adequate warning always protect the manufacturer of any product from design defect liability? OR is a general common knowledge of the danger enough to protect manufacturers form strict liability or liability for design defects


Tobacco:  Common Knowledge of Danger


Under the consumer contemplation test, how does the plaintiff in a tobacco fare?  Not very well.


How would plaintiff fare if the risk/utility test were used?


Under the risk/utility test how, if at all, should consumer knowledge of the risk factor into the balance?


Can manufacturers avoid liability if everyone knows that the product is dangerous?  If the danger is obvious?


Why common knowledge no longer works for tobacco companies:


Addictive nature of nicotine may mean that the consumer didn’t have much of a free choice


Consumers weren’t fully informed of the dangers


Cigarette manufacturers manipulated the nicotine levels


The marketing of tobacco (an obviously dangerous product) to teens


Warning defects/marketing defects:  Standards and Problems


Failure to Warn – the standards


The manufacturer or seller knew or should have known about the hazard, and


Failed to take reasonable precautions in marketing the product to warn users or consumers about the hazard


Thus, not only must the manufacturer use due care to discover the hazard, but the warning given must be adequate to inform the public about the danger.


Triggering the duty to warn


If the danger is obvious or well-known to the public, there is no reason to warn (i.e. for people with peanut allergies, they know that peanuts are in peanut butter, but they may not know of peanuts in other products or sulfites as a preservative)


Warnings are required for hidden dangers such as the possibility of allergic reactions


Warnings are required where necessity for safe and proper use of the product (how to use the product safely)


Warning are necessary for reasons of personal autonomy and consent when dealing with the risks of prescription drugs and similar beneficial but risky products


A prescription drug or medical device is not reasonably safe due to inadequate instruction or warnings regarding foreseeable risks of harm are not provided to


Read and Heed”


Plaintiff is usually given the benefit of a presumption that a proper warning would have been read and heeded, and thus the accident would have been avoided.  This is an enormous presumption (this is needed to show/prove causation that lack of warning caused the injury)


The presumption is rebuttable, for example by showing that the plaintiff ignored other warnings that were provided.  Defendant will say/contend that the warning wouldn’t have any effect


One of the attractions of failure to warn – if you do a risk/benefit analysis or cost/benefit analysis, it is cheap and cost effective way to getting more safety.


Adequacy of Warning.  The warning must be


Available to the actual user


Understandable to the actual user (questions about how far you have to go – selling a product in an area of the country that doesn’t speak English – must the warning be in two languages?)


Sufficiently prominent to attract user’s notice (1st three pages of an electronics owner’s manual are warning – prominent by being first)


Sufficiently urgent given the gravity of the risk (the problem in the paint case)


As courts require more and more in the way of warnings, a danger is created that the warnings will drown each other out


Learned Intermediaries


For most prescription drugs, the manufacturer must give the warning about the product to the physician (the learned intermediary)


It is then the duty of the physician to inform the patient of the risks and benefit of the drug under the “informed consent” doctrine


In a few situations, where the manufacturer knows no physician will be involved, the warning must be given directly to the patient (examples:  mass immunization programs or contraceptive drugs being routinely renewed)


Defenses (plaintiff’s conduct can be a defense)


Traditional strict liability rule (before 402A) is that contributory negligence is not a defense


402A(n) says


Contributory negligence that “consists merely in a failure to discover the defect” or “guard against the possibility of its existence is not a defense”


Assumption of the risk is a defense


Are these the only two areas or do others exist and, if so, how do we apply them?


Strict Liability meets comparative negligence (or comparative responsibility and comparative causation in Texas)


In Daly, what was the alleged contributory negligence of the plaintiff?  Ignored warning to use seatbelt and lock door that owner’s manual advised and blood alcohol level


Should these acts all be treated in the same way? No, because strict products liability is not a pure form of strict liability and has many elements of negligence.  Strict liability works best for manufacturing defects


Why should the plaintiff’s misconduct be considered in a strict products liability case?  Public would not be subsidizing those who don’t exercise due care and don’t use products carefully


What are the arguments against considering the plaintiff’s conduct?  Recognizing defense undercuts the whole idea of strict liability.  Courts recognize that strict products liability is not a pure form of strict liability


Burden of loss will still be on the injured persons “who are powerless to protect themselves”


Products Misuse:  Unforeseeable


402A comment h:  a product is not defective if it is safe for normal use


Therefore, “unforeseeable misuse” of a product leading to injury doesn’t result in strict liability because the product is not defective


Alternatively, if the product was defective the defect was not the cause of the harm, the misuse was


Manufacturers have a duty to realize foreseeable misuse of their products – example is using a screw driver to open a can of paint


Design product to avoid harm from the foreseeable misuse (design vehicle to reduce crushing if you know it will be used for off road use and subject to rollover)


Can also deal with foreseeable misuse with a warning, common example is overdose warning on medication


Three types of plaintiff conduct relative to defective products


Mere failure to guard against or discover the defect is not a defense (would shift the responsibility to discover defect from the manufacturer to the consumer and the courts do not want that)


Assumption of a known risk


A consumer’s conduct other than failure to guard against or discover a defect that may have been negligent.  Most common example is car with a defect but the driver was driving either recklessly or while intoxicated.  This behavior o n the part of the plaintiff will be considered in the comparative responsibility analysis


Preemption


Per the supremacy clause of the constitution, Congress can occupy an area within its legislative authority and exclude any conflicting law.  Federal law is supreme


“State Law” may include judicial decisions imposing common law duties


Preemption may be express or implied


Express Preemption


Congress has specifically excluded any conflicting or additional state law


The court must construe the scope of the preemption that Congress intended.  Issues not specifically covered are not within the express preemption


Within the intended scope of preemption, the court must enforce Congress’s policy


Implied Preemption


Even if not explicitly preempted, state law may not be enforced if it would be inconsistent with the requirements that Congress imposed, so that compliance with both is not possible


This may include Congress’s intent regarding who should be the decision maker on certain issues such as calling for an administrative agency to adopt rules and policies


Products Liability Conclusion


Definition of “what is a product?”  Especially when combined with a service such as an oil change or permanent at the hairdresser


Defective oil or permanent solution would be covered under products liability but poor service would be covered under negligence theory


What about used products?


Rule is to look at the circumstances of the sale and if representations are being made relative to the product (warranties) the seller may be held to strict liability, i.e., if seller represented product as rebuilt, refurbished, good as new vs. “as is” or selling junk


Standardized Housing 


Strict products liability rule applies to lessors in large apartment complexes, i.e., non safety glass used in glass shower and severely cut tenant


402a – if it causes injury to consumer or property (property other than the product itself) strict liability applies (Texas rule).  For example is transmission is defective on your car and it causes you to run into your garage door, replacing the garage door would be covered


Where product simply fails to perform as expected you have pure economic loss and that is not covered (must recover under contract liability or warranty for the expense of getting a replacement product)


Hypo – if stove in restaurant blow up and damages the kitchen such that the restaurant has to close is not pure economic loss – will probably be handled as consequential damages but the costs of replacing the stove would be pure economic loss


Nuisance


Private nuisance is something or activity that interferes substantially and unreasonably with possessor’s use and enjoyment of the land


Usually the inference is accomplished by a non-trespassory invasion such as smells, light, smoke. Dust, noise, or other forms of “pollution”


The typical nuisance case involves the problem of conflicting land use (strict liability for animals and fencing our that we saw earlier also dealt with conflicting land use) 


Interference with use and enjoyment.  Interference means:


Physical damage to the land


Interference with comfort or health of the occupant of the land, such as by smoke, dust, noise, light or odors


Interference with mental tranquility, as by keeping something noxious or unpleasant on the adjoining land (i.e., a funeral home)


Substantial Interference


Substantial means more that a trifle.  Some significant injury must occur.  Small interferences probably cancel one another our (a general rule is “Live and Let Live”)  A reciprocity, if you will


However, when the nuisance activity changes the condition of the land, its substantial character is established.  Any measurable economic loss resulting is “substantial”


A nuisance that causes personal injury is substantial


If the nuisance results only ins discomfort or annoyance is will not be substantial.  The interference must be severe.


The standard applied is that of the normal person in the locality – whether such a person would regard the invasion as seriously annoying


Sensitive uses cannot impose on neighbors a duty to safeguard them (church bell case)


   Unreasonableness of the Interference – Striking the Balance


The amount of harm caused by the activity


The capacity of each party to bear the harm and shift the loss (will be considered unreasonable if the defendant can bear the cost or it may be easier to relocate the pig lot than to relocate the subdivision)


The nature of the clashing land uses (may lead you to have substantial but reasonable interference)


The nature of the locality (this is where zoning comes into play) – may lead you to have substantial bur reasonable interference


Which activity has priority in time (may lead you to have substantial but reasonable interference)


Referred to as “coming to the nuisance”


May be overrated as a defense because the nature of the locality may have changed over time.  The pig lot that was once in a rural area may now be in the middle of a suburb


If you do not modify the first in time factor somewhat it gives the operation that was first in time an easement to pollute ( an easement for the stink to go as far as it will carry)


The requirement that the interference with use and enjoyment be unreasonable expresses our conclusion that we should not allow the defendant to inflict this harm on the plaintiff without paying for it


The plaintiff is not precluded from recovering damages merely because the utility of the activity outweighs the harm, if it is though better to make the defendant internalize the costs


Sensitive Use – “painfully sensitive to church bell is not a nuisance because nuisance is judged by standard of person with ordinary sensibilities.  The harm may be substantial but activity is not unreasonable.  Another example is the movie theater next door to a lighted racetrack.  Courts have considered movie theater as a sensitive use of the land


Problem of ripeness – have we gotten to the point that we have a trigger for commencing an action.  Where it is ambiguous as to what the result will be, whether or not it will act as a nuisance.  If it is not clear the case would not be ripe for judicial intervention.  It is nice to try to anticipate the harm occurring and to try to prevent it but the court will withhold remedy until it is determined whether it is a nuisance or not.


HYPO (on exam) – cafeteria line blocking the entrance to a drugstore can be both a private (interferes with owners’ of drugstore use of land, he suffers a particular harm) and public nuisance (on a public sidewalk and it interferes with that)


Public Nuisance – interferes with public rights.  Generally low grade criminal offenses violating a public right.  Includes public health (maintaining a public swamp), public safety, public morals (gambling h9ouse) and public comfort and convenience (blocking a public right of way, noise, dust, etc.)


Abating a nuisance – there is public enforcement for public nuisances


Public nuisance is distinguished from private nuisance in that there is no interference of the use and enjoyment of land in public nuisance


Private individual  can sue for public nuisance also if the plaintiff had suffered an injury or harm that is different in kind form forth harm that is suffered by the public in general.  Excavation on Westheimer is a public nuisance.  Individual plaintiff can sue if she drives car into the unlighted excavation or if the excavation blocks her personal driveway 


Private remedies are available when a person has suffered a particular harm – a harm that is different in kind from that suffered by the general public form interference with the public right.  Typical examples of “public harm” include


Personal injury


Damage to or loss of value to land 


If the public nuisance also interferes with the use and enjoyment of the land, the possessor of the land can also bring an action under a private nuisance theory


A public nuisance action can be based on a violation of a criminal statute and can be used to abate environmental violations


Must be careful not to violate First Amendment Free Speech rights with injunction base on nuisance, especially in pornography cases


Remedies for Private Nuisance


Generally want damages and/or injunction.


Permanent damages is a remedy for permanent nuisance.  Can be calculated by difference in market value before and after the nuisance.  Trying to compensate the land owner for the fact that the nuisance won’t be going away.  Allows compensation for the harm on the theory that the nuisance will continue


Statute of limitations for permanent damages is considered to begin when the nuisance started


Temporary damages are awarded for the harm to plaintiff’s use and enjoyment up to the time of judgment


If there is a three year statute of limitations and the damages began four years ago, the plaintiff can’t get damages for the 1st year but can get damages for Years 2, 3, and 4


An injunction requires defendant to end the nuisance


In analyzing a nuisance problem, it is important to keep in mind the remedy that plaintiff is entitled to receive 


Damages for Private Nuisance


In order to recover damages the plaintiff must show


Liability producing conduct (intentional, negligent, or abnormally dangerous) and


Interference with the use and enjoyment of plaintiff’s land that is substantial and unreasonable


The Injunction


  Plaintiff must first demonstrate that a nuisance exists


Plaintiff must then satisfy the requirements for equitable relief


That damages are not an adequate remedy and 


Irreparable injury will occur if no injunction is granted


In practice this will require that the defendant’s conduct be both intentional and continuing


Defamation


Background


The defamation cause of action remedies wrongful injury to a person’s reputation


Defamation has two torts – slander (spoken defamation) and libel (written defamation)


Historical Bases of Actions


Slander originated as a form of “false witness” handled by the English ecclesiastical courts (run by the church).  It was associated with spoken defamation


Libel originated as sedition against the government, usually by pamphlet.  It was associated with printed defamation (“the greater the truth, the greater the libel”).  Truth was not a defense in government libel, the fact that it was a true statement made the libel offense worse.  Libel later evolved into a tort for personal reputation as opposed to defamation against the government


An important distinction between the two forms of defamation remain, such as the requirement that some forms of slander are only actionable if the plaintiff proved they cause pecuniary harm


Two levels of analysis in defamation


Common Law rules must be analyzed first


What is “defamatory?”


Traditional Elements 


Certain absolute and qualified privileges (affirmative defenses)


Must satisfy the common law rules today in any defamation action


Second analysis  is constitutional limits based on factors such as


Status of plaintiff as a public or private figure (the burden of proof is tougher, expected to be subjected to more criticism if in the public eye)


Status of the defendant as part of the media


Is the topic of the defamation a matter of public or private interest


Trying to solve the problem of defamation stifling political debate


Defamation actions are quite complex for both plaintiffs and defendants


Common Law Rules – elements of the cause of action


A defamatory statement about or concerning the plaintiff


Publication of the statement to a third party who understands the defamatory meaning.  Term of art in this element – publication means that the statement is communicated to a third party other than the person making the statement or the person who is the subject of the statement.  Publication is not widespread publication as with a newspaper.  The statement must be understood.  If the third person is an infant or in a foreign language that nobody understands, there is no defamation.


Depending on the situation, plaintiff may have to prove that defendant’s statements caused pecuniary harm


At common law, truth was an affirmative defense and not part of the plaintiff’s prima facie case.  Defendant must plead that statement was true and prove the statement is true. 


At common law this was a strict liability tort, with new constitutional overlay, strict liability is no longer the case. At common law defendant had to be negligent relative to the publication, defendant did not have to know that the statement was false


What is “defamatory?”


A defamatory communication is one that would tend to harm a person’s reputation in the community


A defamatory communication


Exposes the plaintiff to hatred, contempt, and ridicule


Impairs the plaintiff’s reputation for morality or integrity; or


Causes the plaintiff to be avoided by others


Something that would injure the person’s standing in the community


Who decides?


  The role of the judge is to determine whether the communication could bear a defamatory meaning


The role of the jury is to determine whether the defamatory meaning was the one in fact conveyed to the recipients of the publication


Defamatory in whose opinion?


It is not necessary that all or a majority of the population regard the matter as defamatory.  It is sufficient if the statement would damage the plaintiff’s reputation in the eyes of a large and respectable minority.  Example a defamatory statement was one in which a kosher butcher shop was purported to sell Armor bacon ( it ruined the butcher shop’s reputation)


Rule is that the dead cannot be defamed.  However, the statements against a dead person can be defamatory/actionable if harm is done to the reputation of a living person (example is saying a dead woman had an illegitimate child, it would brand the child as a bastard in olden days)


Defamation by Omission – New York Times not listing a book as a best seller even though the sales were enough to make it a best seller.  There is harm but not of a defamatory nature (i.e., against the author’s reputation)


Name calling (SOB, Bastard, etc) does not constitute defamation (they are insults)


“of and concerning the plaintiff”


The defamatory statement must in fact refer to the plaintiff


This requirement is satisfied when the plaintiff is identified by name, of course


The statement is also actionable if the plaintiff is identifiable as the subject of the statement even if the plaintiff’s name is not actually used (i.e. the plaintiff’s title is used – the Dean of STCL)


Rules relative to Group Libel 


The general rule is that disparaging words about some group or class of persons does not give rise to a libel by any individual member of the group (i.e. lawyer jokes) 


The reason is that the statement would not be read to apply to all members of the group 


If the group is small enough, however, so that the statement could reasonably be thought to apply to all members of the group, an individual can bring an action


Defamation was strict liability at common law – it doesn’t matter what defendant was aiming at, the question is who they hit.  State of mind of the defendant also doesn’t matter at common law, may make more of a difference in the constitutional overly.  The fact that the defendant relied on a reliable source was also no defense at common law


The cause of action accrues when the statement is published for defamation and the statute of limitations


Defamatory body language in conjunction with foreign language by be sustained.  Similar to department store security guard who follows patron throughout the store is publishing defamatory comment that the patron is not to be trusted or is a thief.


The distinction between libel and slander


In the case of libel, the plaintiff was not required to prove actual damages, damage was presumed (this is remarkable – how could a jury determine damages if  the plaintiff was not required to show how he was harmed?)


In the case of slander, the plaintiff was required to prove special pecuniary damages unless the statement fell in to one of the 4 categories of “slander per se”


Libel descended for the criminal action of sedition and was limited to defamation published by means of the printed word, or some other more or less permanent physical form, including photos, videos, and sound recordings


Slander was reserved for defamation published by means of the spoke word or transitory gestures such as sigh language (the idea is that it is spoken but then forgotten, but if broadcast gossip can be more harmful that a libel published in the STCL Law review that is not widely read)


It is the form of communication and not the extent of publication that distinguishes libel from slander


If you send a note to a notorious gossip – the sender may be guilty for the subsequent slander by the gossiper


Remember libel and slander must injure the reputation


Modern Mass Media


Today the distinction is difficult when dealing with mass media.  Is a radio broadcast libel or slander?  Courts have tended to classify it as libel, but some state legislatures have defined such broadcasts as slander


Slander and Slander per se


The plaintiff was required to prove special pecuniary damages unless the slanderous statement fell in into one of the 4 categories of “slander per se” 


If slander fits into one of the four categories, then damages are presumed and the plaintiff need not present any proof that defamation caused any particular monetary loss


Slander per se:  four types


A statement likely to injure the plaintiff in his or her trade, business, or profession (a direct monetary impact)


A statement accusing the plaintiff of having a loathsome disease (classic example is leprosy, may apply to sexually transmitted diseases)


A statement accusing the plaintiff of a crime that carries serious punishment or involves moral turpitude


A statement accusing the plaintiff of serious sexual misconduct


Slander and pecuniary harm


If the slander is not slander per se (does not fit into any of the categories) the plaintiff must prove special damages


For purposes of slander, courts require proof of loss of something of material value as the result of the damage to the plaintiff’s reputation from the slander (loss of customers, loss of dinner invitations)


Emotional distress by self is not the type of injury that will make a slander actionable (i.e., loss of sleep or weight or mental anguish).  Once slander is actionable due to loss of dinner invitations or whatever THEN the plaintiff can claim damages for emotional distress


Libel per se and per quod


If the defamatory meaning of a libel was apparent from the face of the statement alone, it was called libel per se


If the defamatory meaning of libel was not clear and other evidence had to be met to explain the defamatory meaning, it was called libel per quod (a pleading doctrine, libel per quod never required pecuniary damages, once pleaded it was libel.


Publication:  Intent or negligence


For liability the defendant must either have intended the publication or been at least negligent with regard to the communication to a third party)


There is no liability if the publication occurred by mistake and without fault on the defendant’s part (someone listening to employee performance appraisal through closed door with a stethoscope)


Publication and the libel/slander distinction


The extent to which the matter is published does not determine the issue of whether or not the defamation is libel or slander


A defamatory statement contained in a written note passed to one person who read and destroys it is still libel


A defamatory statement shouted in a crowded auditorium is still slander


The extent of publication may bear on the issue of the damage that the plaintiff has suffered


Publication by the plaintiff  - if the plaintiff repeats the defamatory statement made by the defendant to the plaintiff alone, the defendant is usually not responsible for the “publication” done by the plaintiff


Exception:  “Compelled Republication” may occur if the defendant should expect (foreseeable) that the plaintiff will have to repeat the defamation as when the discharged employee must explain his reason for dismissal


Failure to remove publication


In some cases courts have found a duty on the part of the defendant to remove defamatory statement posted on the defendant’s premises


This usually requires some notice on the part of the defendant and sufficient control to be able to remove the statement


Internet bulletin boards are a new twist on this old problem (used to be a problem for bars)  Need to be more aware about policing bulletin boards or face liability for publishing defamatory statements


“Truth is a Defense” – a dicey defense to say you published defamation and are still innocent


To be actionable, a defamatory statement must be false


Originally the common law made truth a matter of affirmative defense for the defendant to plead and prove (plaintiff did not have to prove that the statement was false)


This aspect of the cause of action has been changed in some situations by the intervention of federal law


In proving truth, the defendant was required to show that the statement was “substantially true”


“Substantial truth” means that the gist of the statement must be true


However, if a specific charge is falsely made, “substantive truth” is not established by showing other disgraceful charges are true.  The substantial truth of the specific charge must be shown


Standard of Liability:  The Common Law


Under common law, the plaintiff’s burden of proof was fairly easy to meet


Plaintiff would have to show that the defendant published (at least negligently) a defamatory statement


The Common Law:  Strict Liability


The statement was presumed false


The plaintiff did not have to prove that the defendant was aware the statement was not true or even that the defendant was negligent with regard to the truth and falsity.  In this sense liability was strict.  If the statement was false and defamatory, the defendant was liable.


The plaintiff also had no burden to shoe that the defendant should have been aware that the statement referred to the plaintiff.  Here again liability was strict


Finally, if the defamation was libel or slander per se, the plaintiff did not have to prove actual monetary loss.  Injury to reputation and resulting damagers were presumed


Federal Law Intervenes


Many of the common standards of liability have been changed by the intervention of federal law of


Federal law intervened to protect first amendment interests


The process began with New York Times v. Sullivan (arose out of the Civil Rights movement in the late 1950s and early 60s, the Bill of Rights had previously been viewed as restricting federal government and only after the 14th amendment were the Bill of Rights viewed as restricting state governments.  The courts took the step of applying the Bill of Rights to the states via the 14th amendment


New York Times v. Sullivan (only deals with public officials)


In order to recover for defamation, a public official must prove the statement was made with actual malice


“Actual malice” means that the defendant knew the statement was false of made it with reckless disregard of whether or not it was false


“Actual malice” must be shown by clear and convincing evidence (higher standard than preponderance of the evidence and a lower standard than beyond a reasonable doubt) 


New York Times v. Sullivan (beginning of federal intervention in the area of defamation by placing on top of common law defamation a constitutional overlay requiring plaintiff public officials to prove actual malice


In order to recover for defamation, a public official must prove the statement was made with “actual malice 


“Actual Malice” meant that the defendant knew the statement was false or made it with reckless disregard of whether or not it was false


“Actual Malice” must be shown by clear and convincing evidence (higher standard that a preponderance of the evidence but a lesser standard than the criminal standard of reasonable doubt


Plaintiff must prove defendant’s state of mind – that defendant knew the statement was false.  The old common law rule that “truth is a defense” was overruled.  Common law presumption of falsity was reversed


Public figures (includes candidates for office) and matters of public interest


The New York time standard was soon extended to “public figures” as well as public officials.  Can be a public figure because of your position or by thrusting your personality in to the “vortex” of an important public controversy – you have gotten involved


The next step extended the standard to any matter of public interest, even if the victim of the defamation was a private individual (Rosenblum v. Metro Media case).  This extension was soon repudiated and a new rule developed in the Gertz case.  However, keep your eye on the issue of matters of public interest because it like the monster in a cheap vampire movie – it keeps coming back


The meaning of actual malice


Making a statement knowing it is false OR


Making a statement with reckless disregard for whether it is false


Recklessness requires more than a lack of care


Recklessness requires proof that the publisher in fact entertained serious doubts about the truth of the statement (how do you prove this?)  Must look behind the production of the story – what was the publisher’s source for the story


Every editorial decision made is reviewed – this is very expensive, high stakes litigation


What conclusions did you come to during the investigation


What leads did you use, how did you decide which leads to pursue or not to pursue


Conclusion about facts given by leads and what he thought of the leads’ veracity


Basis for conclusions where publisher testified that he did reach a conclusion about the veracity of the person, information, or events


Conversations about what was to be included or excluded


Intentions as manifested by his decision to include or exclude certain material 


Proof of actual malice


The test – “in fact entertained serious doubts about the truth” – is a subjective test


Proof of this element required that the plaintiff be allowed to inquire in to the editorial process that produced the statement 


This permits invasive discovery into the editorial process


The Deliberate Misquotation


The deliberate misquotation is in some sense “false” and known to be so by the author (due to the fact that that transition from the spoken word to the printed word is jarring, we don’t speak in prose and the transcript doesn’t read right)


On the other hand, if this met the actual malice standard it would impose to great a burden on the author who is trying to make the verbatim quote readable


In order to be “malicious” the quotation must materially change the meaning of the quoted statement (example is intellectual gigolo) 


Gertz v. Robert Welch, Inc. – the court frames the issue:  is there a constitutional privilege when


A newspaper or a broadcaster


Publishes defamatory falsehoods


About a person who is neither a public official nor a public figure (i.e., a private figure or a private individual”


Of unclear significance is the fact that the matter was one of public interest (this tends to repudiate Rosenblum)


Balancing the interests


The interests in the balance are


The first amendment protection of the press, which is weakest when the problem is false statements of fact


States’ interest in protecting personal reputation form defamatory falsehood


In New York Times which dealt with defamation of public figures and officials the balance was weighted strongly toward protections of speech


Striking the balance in New York Times – this public official or public figure ins entitled to less protection form defamation


They have greater opportunities for “self help” because they have greater access to the media for correcting falsehood


They have assumed the risk in a sense by seeking public office or public notoriety and the scrutiny that goes with it.


Striking a different balance 9between freedom of speech v. states’ interest in individual’s right to protect his/her reputation


The private individual has less opportunity for self help correction, and is more deserving of protection from defamation


Therefore, the state has a stronger interest in providing a legal remedy for injury to the reputation of a private individual (not a flimsy interest – reputations is fundamental to the individual)


Therefore, the Rosenblum standard based on whether the matter is of public interest is wrong (why?)


The Gertz Standard


No liability without fault; other than that the states may define proper standard.  So what is the minimum level of fault?  States can no longer use strict liability – range is for negligence to actual malice – everything except strict liability


No presumed or punitive damages unless the plaintiff proves knowledge of falsity or reckless disregard for the truth – in other words, the New York Times standard


Plaintiff may only recover for “actual injury” which is broader than pecuniary damages.  “Actual Injury” is


Not limited to out of pocket loss


Impairment of reputation and standing in the community (must prove it)


Personal humiliation


Mental anguish and suffering


What is a public figure?


Limited purpose public figure


A public figure with respect to a particular controversy


The limited purpose public figure can voluntarily become involved or be “drawn in “ to the public controversy 


Limited purpose public figure is subject to the New York Times malice standard when the subject of the defamation is the subject which gives the person the notoriety (i.e., Rob Todd and light rail in Houston)


How to determine if on is a limited purpose public figure


Determine the scope of the controversy in which the plaintiff is involved – what’s included in the controversy


Determine the extent of the plaintiff’s involvement in the controversy – spearheading it and conducting press conferences vs. staying behind desk and saying “No Comment” repeatedly


Determine whether the defamatory statement was germane (what put you in the public eye) or relevant to the plaintiff’s participation in the controversy


Dun and Bradstreet, Inc.:  A New Balance


Gertz was originally thought to apply to all defamations of private individuals.  Its reach was limited in the Dun and Bradstreet case in which the court emphasized that the defamation was not only about a private individual, but in addition involved a matter of private not public interest.  If the matter is of private interest – the balance may be even stronger in favor or protection of reputation


Private Interest vs. Public Interest


Speech that is of a purely private concern is entitled to less protection from the first amendment


Accordingly, the balance is weighted more heavily toward the states’ interest in protection of individuals’ rights


The state may therefore provide remedies not available when the matter is one of public interest


Because only a matter of private concern was involved, the court held that presumed and punitive damages could be awarded even without a showing of “actual malice”


Dun and Bradstreet:  The Open Question


Dun and Bradstreet involved a defendant that was negligent with regard to the truth of the defamatory statement


The rationale of Dun and Bradstreet raises but does not resolve the question of the standard of liability in purely private defamations


The plaintiff is this case proved negligence but could plaintiff have prevailed on a theory of strict liability?  The issue is presently open.


Philadelphia Newspapers v. Hepps


In Philly newspapers, the defamation in question involved a private individual but its subject matter was a matter of public interest/concern


In this factual situation, the court held that the plaintiff bore the burden of proof on the issue of the falsity of the defamatory statement.


If it is impossible to determine truth from falsity, whoever has the burden of proof to prove truth/falsity will lose


Media vs. Non-media defendants


Does the status of the defendant as part of the mass communications media make a difference in the constitutional analysis?


For pubic officials figure plaintiffs the answer is no.  New York Times involved both media and non-media defendants


For private figure cases the answer following Dun and Bradstreet also seemed to be no, since the court rejected the state court’s decisions that was based on that distinction


Then came the Philadelphia Newspapers case


More open questions


Again, the cases leave open the extent to which the states may use a different rule in the area of purely private defamations, and retain the historical allocation of the burden of proof, so that truth would still be a defense


What rule will apply relative to the burden of proof for private individuals on matters of public concern and with non-media defendants


Not clear who has the burden of proof for defamations involving private individuals and private issues


Also open is the significance of the majority opinions’ emphasis on defendant’s status as a media defendant?  Is the holding limited to such defendants? (Hepps)


Opinion


In Gertz, the court said under first amendment there is “no such thing as a false idea” – makes ideas non actionable, if no able to prove falsity


Because a defamatory statement must be false to be actionable, does it follow that under first amendment an expression of opinion (an idea) cannot be actionable


Must a statement be one of fact before it can be actionable?


Is there a special constitutional privilege for opinion?  Prior to Milkovich case this got a lot of attention – was it an editorial, summary of factual events, or written with hyperbole or exaggeration


Opinion as defamation


The common law allowed an action for defamatory expression of opinion if it falsely implied that facts existed to support the opinion


The recent decision in Milkovich v. Lorain Journal indicates that no separate privilege exists for opinion, rather opinion is protected by the other constitutional limitations on liability for defamation


Protection for Opinion – plaintiff must first prove that there is some factual assertion in the opinion and then prove the falsity


The burden of proving falsity in on the plaintiff when the issue is one of public interest


Hyperbolic statements that no one could believe are factual are not actionable


The fault requirements of New York Times and Gertz provide protection (if private individual with public issue – the plaintiff must prove negligence)


Provisions for appellate review will assure that defamation law does not intrude on free speech because the clear and convincing evidence requirement  equates to increased appellate scrutiny


Courts will look at the context in which statements are made.  Book, restaurant, and movie reviews are opinion – but won’t be decisive.  In restaurant review if author said the head waiter made racial slurs and there are 50 witnesses that will say he didn’t then you have a libel case relative to the restaurant review.  CONTEXT IS IMPORTANT.  Saying “That’s Blackmail” in contract negotiations will not be defamation, only means you  are driving a hard bargain.


Name calling doesn’t constitute defamation (bitch, sleaze bag, etc.)


Common Law Privileges or Defenses to Defamation


Although common law tended to impose strict liability for defamation it did recognize a number of privileges to protect certain types of statements that were recognized as being particularly important


These privileges operated  by defining certain “occasions” as privileged, so that a statement published on those occasions was entitled to privilege


Two types of privilege were recognized:  absolute and qualified


Two elements for privilege to apply 


The statement must have been made in the course of or preliminary to a judicial hearing


The statement must be related in some way to the underlying proceeding (to limit the privilege).


Just being in the courthouse hallway and defame someone will not provide a privilege


Underlying public policy is that we don’t want attorneys to be fearful of defending their clients because of a retaliatory defamation suit


Absolute privilege


An absolute privilege means that the privilege cannot be lost even if the defendant acts maliciously (in any sense of the word).  Applies to all the players in a judicial proceeding


So long as the occasion is one where the absolute privilege attaches, the privilege is not lost because the defendant injury or because the defendant knew the statement was untrue


Example is if a witness testifies falsely and makes defamatory statements about another, the witness will be absolutely privileged against a civil action for defamation.  However, he may be liable for perjury.


The Occasions for Absolute Privilege


Statements made during the course of judicial proceedings are absolutely privileged


Statements made by legislators during the course of legislative proceedings are absolutely privileged (Senator Proxmire’s golden fleece award was defamation because he did not make the statements during legislative proceedings, he made the statements at a press conference


Certain federal and state executive officials have absolute privilege to publish defamations in the course of their official duties.


Qualified Privilege


A qualified (or conditional) privilege can be lost if defendant acts improperly


Thus even if occasion is a privileged one, the defendant can be liable if the statement was made without belief in its truth an dif the defendant was at fault regarding the falsity of the statement


The degree of fault required to lose the privilege varies among the states


To lose the privilege the plaintiff must basically apply the New York Times Standard of being malicious


The Occasions for Qualified Privilege


The conditional privileges attach where the defendant makes the defamatory statement to protect an interest of importance


Statements reasonably necessary to protect the defendant’s own interests are conditionally privileges (telling person that another stole your trademark so that the trademark won’t be use even though you are incorrect about the person who stole the trademark and defaming the alleged thief)


Statements reasonably necessary to protect the interests of some third person to whom the defamatory matter is published are conditionally privileged.  This privilege is invoked when employee evaluations are distributed or when telling others why a former employee is a former employee (however former employees may be able to convince the jury of ill will and the defendant will lose the privilege)


Statements reasonably necessary to protect the common interest of the defendant and someone with whom the defendant shares that interest are conditionally privileged (covers business communications)


Statements reasonably necessary to protect the public interest (as in the case of the reporting of a crime) and made to a public officer are conditionally privileged.


Privileges are affirmative defenses.  The plaintiff has the burden of proving the elements of defamation and the defendant has the burden of pleading and proving privileges.  If defendant proves an absolute privilege, he wins the defamation suit.  If a qualified privilege is proven by the defendant, the burden of proof shifts back to the plaintiff to prove malice


Qualified Privileges – Still significant


If the jurisdiction holds that the privilege is lost if the plaintiff proves negligence with regard to the truth of the statement, then conditional privileges have been preempted by the Gertz decision, because the plaintiff will often have to prove negligence as a threshold to liability


If the jurisdiction holds that the privilege is only lost by a showing of reckless disregard for the truth (malice), then the privilege can still operate to protect the defendant who may have only been guilty of negligence.  Plaintiff will have to prove a higher standard than is otherwise required – malice rather than negligence    


Invasion of Privacy – the Four Fold Tort – Protecting the Right to be Left Alone


Four Causes of Action, One Protected Interest


The tort of invasion of privacy is a fairly recent invention based on the notion that a person has a protected interest in freedom form unwanted public intrusion into his or her private affairs


The tort began with a Harvard Law Review Article by Justice Brandeis


There are four privacy actions


Appropriation – use of someone’s picture (i.e. for use in an advertisement) or identity without permission


Intrusion upon seclusion


Public disclosure of private facts


False Light


Intrusion 


Intrusion involves the invasion of a person’s private space or affairs


This is the privacy cause of action that can be invoked against spying, eavesdropping, snooping, breaking and entering, and similar invasions of a person’s home or office (cannot look over a person’s shoulder in public as GM’s investigators did of Ralph Nader while he was at the bank making a deposit)


The Elements of Intrusion


There must be some sort of intrusion into a private area of the plaintiff’s lifer


Intrusion can be accomplished 


Physically by entering a person’s home or office


Electronically by wiretapping


Mechanically by using a telescope to observe plaintiff in his home


The intrusion must be highly offensive to a reasonable person


The intrusion must be significant, not trivial


The intrusion must invade an area that the reasonable person would feel is truly private.  Thus observation of a person in public is normally not an invasion of privacy (exception is Ralph Nader example) no matter how much the individual being observed wishes to be let alone


Taking pictures of an unfaithful spouse would be intrusion, observing spouse going into motel room is not intrusion. 


Private investigators – depends upon how it is done and the manner in which it is conducted whether or not it will be intrusion


Intrusion – Distinctions


It is not necessary that the fruits of the intrusion, such as information obtained by a wiretap, be published to any third person.  The tort is complete as soon as the offensive intrusion itself takes place.  It is no defense for the intruder to say “but I didn’t tell anyone.”  Remedy is for the intrusion itself


Similarly, those who simply receive the fruits of the intrusion (that is, persons to whom the information is published) are not liable for intrusion itself, unless one can make out a case of concerted action or vicarious liability


Going through a person’s trash is not intrusion – person did not wan tit kept private if he put it in the trash.  However if trash picker publicly publishes the information found in the trash, he may be guilty of the tort of publicly disclosing private information


Appropriation


Appropriation involves the use of the plaintiff’s name, likeness, or identity for the user’s benefit


Appropriation is based on the ideal that a person’s identity may have a distinct value that should be protected for the exploitation without permission


Elements of Appropriation


The defendant appropriates (makes use of)


The plaintiff’s likeness or identity


For defendant’s own use or benefit


Note:  The use of plaintiff’s identity is often for commercial purposes but need not be.  What is required for the common law tort is the appropriation of the plaintiff’s identity to advance some purpose of the defendant’s 


There is no suggestion that the depiction of the plaintiff was humiliating, embarrassing, or degrading.  Defendant may think that plaintiff would be delighted to be on TV as in the case of the tile layer


Problem is determining damages as in the tile layer case


There is a certain amount of privacy that you give up when you become a public figure and put yourself in the public eye which is why National Enquirer can put pictures of celebrities on its cover.  National Enquirer will also say it is a matter of legitimate public interest


Right of Publicity


Closely related to the tort of Appropriation is the right of publicity


The right of publicity protects the ability of the famous to enjoy and control the benefits of their fame


The famous are recognized as having the exclusive right to license the use of their names and faces


Some jurisdictions regard this as a property right that survives the death of the celebrity


Right of Publicity Question:  Tennessee recognizes (by statute) that the right of publicity survives.  Why is this significant?  ELVIS


More rights of publicity questions


Does the use of celebrity names and facts in supermarket tabloids constitute appropriation?  How can you distinguish?  Trying to use celebrity’s likeness and identity to sell tabloids.


Truth has nothing to do with Appropriation and the Right to Publicity – the offense is the appropriation.  If you put Russell Crowe on the front of the New York Times with a bubble out of his mouth saying “I read the NY Times,” it makes no difference that the statement is true and that he reads the NY Times, the tort turns on whether you used his picture without his permission


Does first amendment concern, so important in dealing with defamation, place any limits on the appropriation tort?


Even tabloids must have some basis of fact because they must worry about defamation as well as invasion of privacy


What is the relationship of the appropriation tort to Trademark Infringement?


Public Disclosure of Private Acts (first amendment can cut back on this tort in recent years)


In this tort we assume that the matters published are true (IMPORTANT TO REMEMBER – a distinctive characteristic of this tort).  Thus this tort is distinct from defamation and false light.


The complaint is rather that the matters are private and that disclosure of them is so highly offensive that plaintiff should have a cause of action to recover damages for the mental anguish suffered as a result of the disclosure


The defendant must publicize some private information about the plaintiff


Disclosure of the information must be highly offensive to a reasonable person


The information disclosed must not be a matter of legitimate public concern


WARNING – defamation is publication to one third person.  Publicize in this privacy tort is that the private information is given wide distribution, i.e., published in a newspaper


The tort requires that the matter be given PUBLICITY


This tort definitely raises first amendment concerns because if the statements are true you should be able to publish truthful information


Elements of the tort of Public Disclosure of Private Acts


The defendant must publicize (widely) some private information about the plaintiff


The disclosure of the private information must be highly offensive to a reasonable person 


The information disclosed must not be a matter of legitimate public concern.


The tort requires that the matter be given PUBLICITY


Constitutional Limitations:  The Public’s Right to Know


This tort in some ways is more offensive to the rights of freedom of the press and speech than the tort of defamation, since it involves no falsehood


If the facts disclosed involve a matter of legitimate concern to the public, the constitution protects the rights to disclose them


Those who are public figures and officials have a narrower scope of privacy under this tort


The public has a legitimate interest in even some private facts about public figures and officials, at least to the extent  the facts have some relation to the person’s office or place in the public eye


  Compilation of rap sheets was found to be an unwarranted invasion of privacy per the exemption of Freedom of Information Act.  Be aware of the concerns that computer compilation raises relative to privacy interests (compiling your grocery store purchases and selling it to others may be an invasion of privacy)


False Light Invasion of Privacy


The tort of false light protects a person’s privacy interest in not being portrayed to the public in a objectionable false position; that is, something a person is not.  This is the least accepted of the privacy torts


Elements of False Light


The defendant must publicize some matter that places the plaintiff in a false light


The false light must be highly offensive to a reasonable person


The defendant must have knowledge of the falsity of the position in which plaintiff is place or must act in reckless disregard of falsity (this is a nod to first amendment concerns, it is the New York Times malice standard


False Light and Defamation 


Because this tort involves the publication of a falsehood, it is closely related to defamation.  However, the matter need not be defamatory (damaging to a person’s reputation) so long as it places the plaintiff is a highly offensive light (saying a person has cancer could be false light but it is not defamatory)


False light can reach items published in a newspaper that the newspaper should not be concerned with


If it is obvious that it is fictional, a parody, or fantastic it won’t be actionable under false light or defamation (Jerry Falwell having sex with his mother in an outhouse published in Hustler).


Exam hints


First determine which of the privacy torts are involved


Then apply the elements of those identified privacy torts


Public disclosure of private facts – assumes statements are true


False Light requires falsity


Invasion or intrusion – no publication required


Public disclosure and false light require wide publicity/publication (defamation doesn’t)


Misuse of Legal Procedure includes – Malicious Prosecution, Wrongful Civil Proceeding, and Abuse of Process.  These are fairly limited torts which allow you to recover when you are wrongfully hauled into court in both civil and criminal cases.  A balancing act because we don’t want to deter the use of the courts.


Elements of Malicious Prosecution


Institution of a legal proceeding (can also be continuing to pursue a legal proceeding as well as initiating a proceeding)


Termination of the proceeding in favor of the accused


Lack of probable cause to initiate the proceeding (if continuance of the proceedings is the issue)


Malice (may mean no more than the knowledge the proceeding was unjustified)


Damages (includes pecuniary loss and emotional distress)


What does “initiate criminal proceedings” mean?


The defendant must be actively involved in beginning/starting or continuing (as in the Nordstrom case) the criminal proceeding against the plaintiff.  The problem in the United States is that private parties don’t initiate criminal proceedings – prosecutors do; but defendant can provoke or cause the prosecutor to initiate the case


Any formal institution of the criminal proceedings will satisfy this element (being brought in for questioning is not considered formal institution of a case)  Can also be passive institution as in the Nordstrom case (there was no pressure by Nordstrom to prosecute), the case is close to the edge on finding Nordstrom actively involved in continuing the case


What is “favorable termination?”


Termination means that the criminal proceeding can’t be revived and the further prosecution would require a new proceeding


“Favorable” means that the termination was such that it could give rise to an inference of lack of probably cause (must be based on lack of merit, statute of limitations having run won’t work)


Examples of favorable termination include:


A discharge by a magistrate at a preliminary hearing


The refusal of a grand jury to indict


The formal abandonment of the proceeding by the public prosecutor


The quashing of an indictment or information


An acquittal


A final order in favor of the accused by a trial or appellate court


Would have problems proving malicious prosecution if you got all the way to the jury and they acquitted since the defendant could more than likely prove probable cause


What is “probable cause?”


The defendant must be shown to have lacked either a reasonable or honest belief in the truth of the case (defendant is acting on information that turns out to be incorrect)


A reasonable mistake of fact does no show lack of probable cause, but…


Instituting a criminal proceeding when a reasonable person would have investigated further shows a lack of probable cause


    What is “malice?”


The defendant must be shown to have had an improper motive for bringing the action


Using the threat of prosecution to obtain some advantage from the plaintiff is a typical example of malicious conduct


Per the Nordstrom case, the reckless disregard of the rights of the plaintiff ( a legal definition of malice, very different from the common definition of malice which is ill will, hatred, or animosity)


The “damages” recoverable are as follows:


Damages for loss of reputation


Damages for emotional distress and humiliation


Damages for the costs of defending against the criminal charges 


Showing up at the arraignment will get you over the hurdle for special damages


What are the defenses to malicious prosecution


Reliance on the advice of counsel; however, you must seek the advice of counsel honestly and in good faith and you must provide the attorney with all the facts.  This defense falls apart when attorney’s advice wasn’t based upon full disclosure.  This defense may also require you to waive the attorney/client privilege, i.e., what you said to the attorney will be discoverable


As an affirmative defense the defendant can undertake to prove that the plaintiff was in fact guilty.  


The standard of proof will be a preponderance of the evidence that the plaintiff was guilty, as in the OJ Simpson case.


If the guilt of the plaintiff is established to the jury’s satisfaction, it is a complete defense.


As with defamation, this is a risky defense because it can inflame the jury if they don’t believe plaintiff was guilty and jury will think you are being doubly vicious/malicious


Wrongful Civil Procedure (malicious prosecution only applies to criminal proceedings but can be used loosely to apply to both civil and criminal proceedings)


The elements of Wrongful Civil Proceedings are essentially the same as for malicious prosecution of criminal proceedings


Some courts add the requirement of “special injury”


In this context, special injury means injury caused by the seizure of the plaintiff’s person or property (almost always happens in criminal law proceedings and easy to prove so this element may have fallen out of the tort of malicious prosecution)


The key to probable cause is whether the underlying claim is tenable


What is Abuse of Process?


The defendant must make use of the processes of the court


The use must be for a purpose for which the process was not designed (i.e., criminal process should be a lever to collect a civil debt or to get an advantage in a legal proceeding – trying to force the other party to settle by abusing the process)


NOTE:  Lack of probable cause to bring the suit is NOT an element.  The underlying claim may be valid, but the methods of trying to coerce settlement are wrong


NOTE:  Favorable termination of the underlying suit is NOT an element for abuse of process


What does “process” mean?


The “process of court” means some enforceable order of the court


Thus merely filing a complaint does not constitute abuse of process, but service of the summons is part of the process of the court and may trigger abuse of process


“Process” thus includes many orders and proceedings that are a part of the litigation including warrants and discovery


Utilizing the process has the delicious, delightful aspect that it may induce the defendant to a settlement; however, a plaintiff must utilize the process legitimately, can’t use the process to induce/coerce a settlement.


Is (Business) Competition a Tort?


Is a lawful act (i.e., running a competitive business) a tort if it is done for improper motives?  If disinterestedly trying to drive the plaintiff out of business, it is actionable; but if greedy it is OK.  Don’t want predatory pricing to drive competition out of business and then have a monopoly.  Selling at a loss with purpose of eliminating competitors in short run and reducing competition in the long run


Is it a tort to announce that one offers the lowest prices, thus causing customers not to enter into contracts with one’s competitors?


Is it a tort to offer a special low price to prevent a particular customer from dealing with one’s competitors?


What is “improper means?”


Fraud


Physical violence


Wrongful prosecution of criminal actions


Conduct that is unlawful


Economic pressure


Unethical


It is interesting that #1-6 are torts in and of themselves, so why should unfair competition be a unique tort?  Answer is that competitors have a greater incentive to get compensation for this type of competition that does the consumer.  The competitor is in a better position to enforce the norms.


The most common improper means is misrepresentation.  A false advertising claim belongs to the competitor, not the consumer misled into purchasing the product


Two types of false advertising


Trade libel, product disparagement, business disparagement – statements about your competitor or his products that are designed to keep customers form buying the competitor’s product     


Making false claims about your own product


Must first determine if the statement is literally true or literally false


It will be actionable if the statement is misleading to the consumer and would affect the consumer’s purchasing decision


The Elements of Intentional Interference with Contractual Relations


The defendant intentionally and improperly interferes with the performance of a contract


By inducing or causing a party to the contract not to perform


Resulting in pecuniary loss from the failure to perform (example is trying to block completion of purchase agreement for a radio station by sending in untrue complaints to the FCC)


Elements of the tort of Interference with Business Relations


The existence of a contract or a business relation


The defendant’s knowledge of the contract or business relation


Intentional interference by the defendant with the contract or business relation


Damage to the plaintiff as a result of the interference


Policy is that we want to protect the enforceable right resulting from the contract from outside interference


Defendant can plead the affirmative defense of competitor’s privilege defined as follows


One who intentionally causes a 3rd person not to enter into a prospective relation with another who is his competitor or not to continue in an existing contract terminable at will does not interfere improperly with the other’s relation if:


The relation concerns a matter in the competition between actor and the other, and


The actor does not employ wrongful means 


His action not continue an unlawful restraint of trade and 


His purpose is at least in part to advance his interest in competing with the other


NOTE:  Competitor’s privilege is the difference between Interference with Contractual Relations and Interference with Business Relations.  There is no affirmative defense of Competitor’s Privilege in the tort of Interference of Contractual Relations.


Civil Rights


What is “under color of” state law (key to reinterpretation of statute in 1961 case of Monroe v. Pape – the prior restrictive interpretation was that the state authorized the conduct)


Action under color of state law does not have to be action actually sanctioned or permitted by state law


It includes actions that violate state law, so long as the action was made possible by the authority the state gave to the individual government official (under pretenses of state law).  An example is an illegal/unconstitutional search by police officer with “apparent authority” of the governmental entity


   What rights are protected?


§ 1983 itself creates a remedy for deprivation of constitutional rights


Federal statutes have largely supplanted the common law actions for such deprivation of civil rights as:


Interference with use of public accommodations


Interference with the right to vote


Conduct by government officials that deprives an individual of a constitutionally protected right (per 43 USC § 1983)


§ 1983 traces back to reconstruction after the Civil War because the Federal government was concerned that state/local governments weren’t enforcing citizens’ (i.e. blacks) federally protected rights


Per 42 USC § 1983


Every “person”


Acting under “color” of state law


Who deprives another 


Of  rights. Privileges, and immunities secured by the U.S. Constitution or Federal law (incorporating by inference the entire body of Federal Law)


Is liable to the party injured 


This is a sweeping/effective remedy depending upon how broadly “person” is construed


Every person is defined as 


The term person includes


Individuals (so long as they act under color of state law)


City, county, and local governmental entities (so long as the deprivation of rights is caused by a custom or policy of the governmental entity)


The term does not include the state itself.  You cannot bring a § 1983 action against the state of Texas (you can only sue the government officials in Texas).


What is “under color of” state law (key to reinterpretation of statute in 1961 case of Monroe v. Pape – the prior restrictive interpretation was that the state authorized the conduct)


Action under color of state law does not have to be action actually sanctioned or permitted by state law


It includes actions that violate state law, so long as the action was made possible by the authority the state gave to the individual government official (under pretenses of state law).  An example is an illegal/unconstitutional search by police officer with “apparent authority” of the governmental entity


What rights are protected?


§ 1983 itself creates a remedy for deprivation of constitutional rights


§ 1983 does not itself create any substantive or statutory rights, it is purely remedial


Therefore, the courts must look to the constitution to determine the rights that may be vindicated by this remedy.


What are the state of mind requirements (does § 1983 have knowingly, recklessly, negligently, etc.)?


§ 1983 does not itself have a “state of mind” requirement 


However, a particular state of mind may be necessary in order to constitute a violation of a person’s constitutional rights


Example:  In order for a state official to violate someone’s procedural due process rights, the official must be at least reckless (need something more than mere negligence).


 Liability for omissions – CPS not liable for not removing abused child from abusive home after the CPS had knowledge of the abuse.  Dissent said that knowledge a reports created a duty to act


Failure to train – court said failure to train could be considered a part of the municipality’s “policies.”  Example would be not training officers on how to use pistols or when to use deadly force.  Being deliberately indifferent to the need to train can result in liability.  Must show an official policy not to train all officers, city won’t be liable is just one officer didn’t get training


Defining the Right


The Parratt-Daniels-Davidson line of cases show the court trying to define the scope of the procedural due process right


The first issue is whether the plaintiff has any right to a hearing at all in the particular situation


If a right to a hearing does exist, a second question is whether a hearing that takes place after the injury is sufficient as in the Parratt


Bivens Actions


When the rights violated is accomplished by a federal official, § 1983 may not apply 


In the Bivens case, the Supreme Court created a similar action against federal officials by implying a cause of action for violation of the 4th amendment directly from the constitution.


Bivens was later limited in cases where Congress had supplied a statutory remedy or method of dealing with the action (examples are welfare and Federal Tort Claims Act)


Municipality Liability (liability of governmental entities themselves) per the Morell case


Municipalities are “persons” within the meaning of § 1983 and therefore may be sued under that section


Municipalities are only liable, however, if the deprivation of federal rights was caused by an official policy or custom (in Morell that was easy because there was a written policy forcing teachers to take unpaid leave early in their pregnancies)


However, municipalities are not subject to vicarious liability per respondeat superior


 Municipalities do not enjoy qualified immunity, even if the individual officials do


The city isn’t liable just because the official is and likewise the city doesn’t’ escape liability just because the official does via qualified immunity


How do you determine is the action is an official policy or custom?  Look to the official policy maker.


Custom means widely accepted


Can’t sue the state itself under § 1983, they are not persons within the meaning of that statute ( honored the state sovereign immunity of the 11th Amendment)


Immunities


Executive branch officials enjoy qualified immunity form suit (includes governor, lt, governor, heads and employees of agencies, and officers on the street)


Qualified immunity can be lost if the official violated a clearly established constitutional right (of which the official should have been aware) is an objective test (under common law malice, subjective, was required to lose a qualified immunity but having a subjective test of malice resulted in a jury trial question of fact relative to malice)


Judges and prosecutors enjoy absolute immunity that cannot be lost by improper behavior or motives.  However, judges only have a qualified immunity when performing administrative functions such as dealing with personnel 


A qualified immunity is an affirmative defense and the defendant must raise the defense and will usually seek an immediate summary judgment.  It is then up the plaintiff to establish that the official violated a clearly established constitutional right.  The official then has a right to an interlocutory appeal, which is an immediate appeal of the ruling of not having a qualified immunity (the appeal is before the final judgment), to protect officials from suits.  Normally can’t appeal until a final judgment is rendered but the official is allowed appeal upon denial of summary judgment


Injury and Damages


	1.Deprivation of constitutional right does not in itself entitle the plaintiff to damages


Plaintiff must prove actual injury resulting from the deprivation


Presumed damages are not allowed


Damages based on the “value” of the constitutional right are not allowed (damages cannot be for abstract concepts)


Damages are limited to tort-like element of damages – there must be damage/injury to recover (what harm was caused by the deprivations).  The damages can be somewhat intangible (such as damages from trespass, false imprisonment and likewise with unlawful searches)


If you can state a claim under § 1983 and you prevail, you are entitled to attorneys fees (be clear with clients who gets the attorneys fees because there doesn’t have to proportionality between attorneys fees and damages.  Sometimes attorneys’ fees can dwarf actual damages ($235K to $30K).  Result is there will be satellite litigation to determine attorneys fees can take longer than the underlying case


Punitive damages may be recovered against individual tortfeasors on a proper showing; punitive damages may not be awarded against governmental entities


P.Structural Injunctions


Structural injunctions are court orders that fundamentally restructure a state institution that is found to be engaging in systematic violations of court rights (examples are federal court orders for desegregation to reform prisons or how police force operates, or to reform welfare agencies


The injunction doesn’t tell you to quit doing something but tries to take affirmative action to change things/restructure


The plaintiffs must first demonstrate that they are in fact suffering a deprivation of protected rights.  There is an issue of federalism itself – when should the federal government take action to tell that state how to conduct its business


They must also demonstrate the need for the injunction by showing a likelihood of future harm (continuing the policy).  There is no need for the injunction if the entity corrects (the school board had corrected the pregnancy policy).  An injunction was needed for segregation by lay, there was the likelihood of future harm and affirmative actions had to be taken to correct the harm (may be obvious that state officials are not going to do anything to correct the harm


Structural injunctions are enforceable by contempt power; however, you need to have a measuring stick to be able to determine if the state has complied or not (example is state is only allowed 1,000 prisoners at a prison and no prisoner can spend more than 30 days in isolations for any one incident).  The court must define exactly what it wants the state to do and then the court must supervise the state.  This is controversial because it involves federal intervention in state institutions and can be hard to enforce.


There are three types of misrepresentation


Deceit/fraud (knowing falsity)


Negligent misrepresentation (When does a duty exist, to whom do you owe a duty and why?)


Innocent misrepresentation  (compare express warranty and strict liability)


What are the elements of deceit/fraud


A false representation (of fact) by the defendant


Knowledge or belief by the defendant that the representation is untrue (scienter which is the state of mind)


Intent by the defendant to induce plaintiff to act in reliance on the representation


Justifiable reliance (this is the causation element) on the misrepresentation by the plaintiff


The varieties of representation


Deceit will lie for an affirmative misrepresentation of facts


Deceit will also lie where the defendant actively conceals facts and prevents the plaintiff form learning them (an implied misrepresentation).  This amounts to the sort of active deception required for this tort.


Deceit was not available when defendant simply remained silent and failed to inform plaintiff about some issue, but made not effort to deflect athe plaintiff form discovery or to conceal the matter.


The Sounds of Silence:  Liability for Non-Disclosure


Silence when no duty to speak existed was not deceit.  This was termed “mere nondisclosure”


The rule allowed one party to take advantage of the other’s ignorance


However, courts began to develop exceptions to the nondisclosure rule, by discovering a duty to speak in certain situations.  Failure to disclose in these circumstances is deceit.  If the defendant doesn’t know of the problem then there is no deceit.


What duty to speak have courts imposed?


If the defendant owes a fiduciary duty to plaintiff this creates a duty to disclose.  Examples are trustee or attorney/client relationship, which is why attorneys should never enter into business deals with their clients.  However, sellers owed no duty to buyers in an arms length transaction


The proverbial “half truth” which tells part of the story but creates a misleading impression by omitting important information is deceit (pointing out where you had fire damage and how well it was repaired may imply that there are no other problems with roof)


Courts have begum to impose a duty to disclose on parties who have access to basic information about a transaction, which the other party is unlikely to be able to obtain (quite common is home sales and required by statute in Texas).  If the court creates such a duty to disclose, deliberate failure to disclose such essential information is deceit via distraction or deflection (even in arms length commercial real estate) transactions.


What is “deceit?’


The rule of Derry v. Peek stated that the party making the misrepresentation could not could not be liable in deceit unless the misrepresentation was made knowingly or without belief in its truth, or recklessness as to its truth of falsity


Truth or falsity is determined at the time the statement is made and the party’s good intentions are irrelevant (as in Vmark case, their good intention to fix the software, they knew or should have known)


There is an enormous difference between knowing the representation is untrue (deceit) and should have known untrue (negligent misrepresentation)


Most courts today would include under the concept of deceit the following statements


Statements that imply a basis for knowledge that the speaker does not if fact possess.  Asserting personal knowledge where none exists


Statements that misrepresent the speaker’s own confidence in the truth of the statement


Negligent Misrepresentation


Because the defendant in these cases is only negligent and not intentionally deceptive, liability is limited to situations (business, profession, employment, economic interest) where the defendant should understand that the matter is important and that care in providing the information is essential (situations that alert the speaker that people are relying an acting on what he says, so he must therefore be careful).  Giving someone a bad stock tip over lunch is not negligent misrepresentation


What are the elements of misrepresentation?


Misrepresentation of fact by the defendant 


The misrepresentation is made in course of defendant’s business, profession, or employment, or in the course of a transaction in which defendant has an economic interest (the duty element)


The misrepresentation results form the negligence of the defendant (failure to use reasonable care) in obtaining the information and communicating it to the plaintiff (should have known)


Justifiable reliance (the causation element) by the plaintiff whom the defendant owes a duty of care to (important in analyzing the duty of care to 3rd parties).  This element is more important is negligent representation than in deceit and it is also more difficult to prove that the plaintiff was justified in relying on the statement and actually relied on it.  In intentional misrepresentation the defendant tries to fool the plaintiff   nd when the plaintiff is fooled an acts, the defendant can’t say that the plaintiff should not have relied on the statement


Resulting economic damage


Liability to 3rd parties (the big question) 


Glanzer v. Shepard the bean weigher case – no privity of contract and weigher owed duty to buyer of the beans


 Ultramares v. Touche important for two reasons because of influential judge,  Carodoza and in New York where Wall Street.  Concern is unknown potential liability to unknown 3rd parties 


Liabilty to 3rd parties:  Credit Alliance (New York, most favorable to accountants) – Accountants are liable for negligence when they are aware that statements are to used for particular purpose, by a particular known 3rd party and some conduct by the accounting links them to the 3rd party who will rely on the statements.  This linking element is the most controversial element because what is the difference between the client sending the information and the accountant sending the information


Liability to 3rd parties – foreseeability (most favorable to plaintiffs)


Compare the rule here, where accountants are liable for all foreseeable consequences of their actions 


Compare Restatement 2d Section 552


Liability to the limited group ofr persons that the accountant knows will rely on the information


With regard to a transaction that the accountant intends the information to influence (no linking element) 


Biley case (accountants’ liability to 3rd parties case) is the debate over whether liability should extend to all foreseeable users or limited to only6 known identified users


The restatement rule requires something more than negligence.  Must have interest in transaction and knowledge of whom will use the financial statements.  The general argument for the limited liability is that it is counterproductive and destructive to hold a party liable when you can’t scope the liability, can’t plan and may have liability out of proportion to fault.  Also won’t get the benefits of imposing the liability (i.e., a better quality product) because the professional can’t determine how much care is actually required.


This is also a good situation for “private ordering” (indemnity, diversification, doing your own research) – do you need tort-type rules or do you rely on market and contracts (warranty).  Use private ordering solutions.  The accountant becomes the target because that is the only person with assets and the breach of duty is unknown.  A market-type solution can work to persuade investors to take care of  themselves and negligence may not provide solution so the court adopted the more restrictive rule.  The court also held that there is not general duty of care that an accountant owes to 3rd parties and that complainants must use negligent misrepresentation


Dissent is convince that the harm is foreseeable enough and the reliance is foreseeable enough allow the accountant to plan for the scope of liability.  Dissent also believes in the deterrent effect the liability will have the accountants’ conduct


When analyzing for the exam – make certain all the elements if misrepresentation are present and watch out for 3rd parties.


Innocent Misrepresentation can view law of warranty as creating strict liability for innocent misrepresentation


Restatement 402(b), Physical Injury Resulting from Defective Products) – imposes liability on sellers of goods who expressly misrepresent products to consumers when that misrepresentation causes physical injury (the Ford shatter proof windshield case)


Most jurisdictions allow only a restitutionary claim where the action is based on an innocent misrepresentation.  This is treated more like mutual mistake where no one is to blame for the respective erroneous states of mind.  Idea is to return the parties to the status quo or to their original condition


For innocent misrepresentation to be actionable, t he matter misrepresented msujt be “material,” that is, something of significant to the transaction


Materiality is determined by a significant deviation form the truth and it must also be about something important to the transaction (may not be important to the transaction)


For deceit, courts impose liability without worrying a great deal about materiality of misrepresentation (the falsehood can be about something that is objectively trivial such as an artifact belonging to the purchaser’s grandparents).  The actions lies on the fact that the misrepresentation was knowingly false and was used to induce action on the part of the other party


The restatement (552c, economic torts) would allow a damage action under the following circumstances 


Defendant makes the innocent misrepresentation in the course of a bargain, exchange, or sale of transaction (narrowest of all)


Distinguished from deceit that has no limit and negligent misrepresentation concerns professional. Business, or reemployment


The damages recoverable are limited to defendant’s out of pocket loss (the difference between the value of what plaintiff gave and the value of what plaintiff received – calculated as follows – value of land with well minus the value of the land without the well)


Measuring Damages (remedies) – the Benefit of the Bargain (used in deceit)


In a cause of action based on a fraudulently induced contract, most jurisdictions allow the benefit of the bargain measure of damages, the difference between the actual value of what the plaintiff received and the value plaintiff would have had if it had been as represented.  These damages are particularly advantageous to plaintiff if plaintiff is promised a fantastic bargain.  The more that the deceitful party promised, the more the plaintiff will receive (it punishes the defendant for making outrageous sorts of claims)


Measuring Damages – the Out of Pocket Measure (used in deceit and innocent misrepresentation) 


An alternative measure, required in some jurisdictions, calculate the difference between the value of what the plaintiff gave and the value of what the plaintiff received.  This is the out of pocket measure of damages


Buying a “genuine Rolex” watch for $25 would result in thousands in damages under the benefit of the bargain approach and only $5-10 under the out of pocket approach


Restitution is the amount of the defendant’s unjust enrichment


Consequential Damages used in 3rd party negligence misrepresentation


Under either the benefit of the bargain or the out of pocket approach, the plaintiff can also recover additional consequential damages proximately caused by the fraud/deceit (these are incidental expenses)


Negligent misrepresentation is usually an economic tort (but could nave negligent misrepresentation in an injury case as with malpractice)





