TEXAS PROCEDURE & EVIDENCE WORKSHOP

1. What two questions must be asked and answered for SMJ?  Type of case (which included relief sought) for requiring it to be filed in a particular court (exclusive in one level of court or share with another level of court) and amount in controversy. If you answer NO to the type of case, the you proceed to asking the amount in controversy and after determining the amount, then you see which court or courts may hear the case.  The most common examples are PI and wrongful death case. 

2. Give examples of types of cases.  Forcible entry and detainer, divorce, trespass to try title, eminent domain, probate, escheat, injunctions, defamation of character, and privacy

3. What are the amounts of controversy for Texas courts?  JP ($0.01 to $5,000.00), Constitutional County Court ($200.01 to $5,000.00), County Courts at Law (legislative county courts - $200.01 to the maximum amount found in the statute that created the court, but if the statute that created the court is silent as to maximum amount then the general statute provides that the maximum is $100,000) and District Court ($200.01 to infinity).

4. When does the JP have exclusive jurisdiction?  By default, when the amount in controversy is $.01 to $200.

5. What do you file to attack SMJ? File a Plea to the jurisdiction.

6. How do federal courts get jurisdiction?  The amount in controversy must exceed $75,000 and jurisdiction is based upon either a federal question of or diversity of citizenship.

7. What if a party is a citizen of another country but a permanent resident of a state? the party is considered to be a citizen of that state. 

8. What is the procedure for removing a case from state court to federal court?  If jurisdiction would have been proper if the case had been filed in federal court first AND the additional requirement that no defendant may be a citizen of the state where the case was filed.

9. What is the procedure for removing a case from state to federal court?  The defendant must file a notice of removal within 30 days after being served with process in the state court.

10. How is a case remanded from federal court to state court?  By filing a motion to remand.  If remand is based on a defect in the removal procedure it must be filed within 30 days after the filing of the notice to remove.  If the challenge is a lack of jurisdiction, it may be asserted at any time before a final judgment

11. How do you get jurisdiction over the defendant (need 2 things)?  Basis for jurisdiction (both specific and general) and notice.

12. What is basis for jurisdiction?  It includes domicile in the state; presence, consent, doing business, MINIMUM CONTACTS, etc. and NOTICE through proper service of process of the impending lawsuit.

13. What are the three elements in MINIMUM CONTACTS?  1) The NR or foreign corporation must purposely do some act or consummate some transaction in Texas (specific jurisdiction) or the cause of action must arise from, or be connected with, such act or transaction (specific jurisdictions) OR 2) defendant’s contacts with Texas are continuing and systematic (general jurisdiction), AND 3) the assumption of jurisdiction must not offend traditional notions of fair play and substantial justice with consideration being given to the quality, nature, and extent of the activity in Texas, the relative convenience of the parties, the benefits and protection of the laws of Texas afforded the respective parties, and the basic equities of the situation. 

14. What is a special appearance?  This is what a defendant files to attack the basis of jurisdiction (once the plaintiff has filed in Texas alleging the basis of jurisdiction).  This is ONLY available to NON-RESIDENTS and asserts that the defendant AND/OR his property is not amenable to suit in Texas.  The granting or denial of a special appearance is an INTERLOCUTORY ORDER that may be immediately appealed EXCEPT IN FAMILY LAW CASES

15. How does the due order of pleadings apply to filing a special appearance?  The defendant is to file a special appearance before any other pleading or it is waived.  He may properly file other pleadings (pleas, motions, or answers) subsequent thereto without waiving the special appearance.  

16. What language is not required on pleadings filed subsequent to a special appearance?  These other pleadings do not need to contain the language “subject to my special appearance.”

17. Is a special appearance available to a Texas resident?  NO, only non-residents (TRICKY) 

18. What happens if the special appearance is granted?  The suit is dismissed and the plaintiff may appeal the dismissal.

19. What options does a defendant have if his special appearance is denied?  The defendant may seek an interlocutory appeal if it is not a family law case, or answer to the merits, or not answer and suffer a default judgment.

20. Can the defendant use discovery without waiving the special appearance?  YES, the defendant may use any form of discovery (limited to the topic of special appearance until it is ruled upon).  

21. What proof is allowed at a special appearance hearing?  At the special appearance hearing, the proof may consist of any discovery, affidavits, or oral testimony? 

22. What must defendant file to attack defective notice?  Motion to quash citation.

23. What does a motion to quash do if granted?  It is a merely a delay tactic that allows the defendant more time to answer.  If the motion is sustained, the defendant is deemed to have appeared at 10:00 AM on the Monday next after the day the service is quashed, no new service is required, and the defendant would need to file an answer accordingly.  NOTE:  the special appearance (SA) must be filed before the motion to quash or the SA will be waived.

24. When do you use a MOTION FOR SUBSTITUTED SERVICE? If service by either personal service or certified or registered mail is unsuccessful.

25. What are the methods to serve a defendant?  1) Delivering to the defendant in person (personal service) or 2) by certified or registered mail

26. What do you do if service or process is unsuccessful?  File a motion for substituted service.

27. When do you use a MOTION FOR SUBSTITUTED SERVICE and what do you do?  If service of process is unsuccessful, file a motion with an affidavit stating the usual place of abode or business of the defendant asserting the facts that service has been attempted, but unsuccessful.  The Court may then authorize service by leaving a copy of he citation and the petition with anyone over 16 years of age specified in the affidavit or by any manner that will reasonably give the defendant notice of the suit.

28. Do you have to attempt BOTH personal service AND certified/registered mail before the motion for substituted service can be filed?  NO, only one or the other. 

29. What is service of process?  That defendant has received copy of petition and citation.

30. What is a citation?  The document that tells the defendant when and where to file an answer, etc.

31. What is the general long arm statute?  Must allege that NR is doing business in Texas but does not maintain a regular place of business in Texas nor maintains a designated agent upon whom the service may be made and Service is made on Secretary of State.  Service on the Secretary of State then starts the time for the defendant to answer.  The Secretary of State will send the court clerk a certificate certifying he received copies of the petition and citation and the date of the receipt, and the date he forwarded the copy of process to the defendant via certified mail.

32. What do you need to file to stop a default judgment if the defendant’s answer is late?  A general denial

33. Do you need leave of court to file an original answer?  No

34. When is your answer consider filed?  When it is properly addressed to the district clerk, with proper first class postage affixed, and deposited in the US Postal Service System.

35. When is defendant’s answer due in district and state courts?  The Monday next after the expiration of 20 days from the day of service (if “after the expiration of 20 days from the day of service” falls on a Monday, the defendant will have until the next Monday).

36. When is defendant’s answer due in federal court?  20 days after service.  If the case has been removed to Federal Court and defendant did not file an answer in state court, then the defendant is to file an answer in federal court within 20 days of the receipt of the initial state court pleading or within 5 days after filing the notice of removal, whichever is longer.

37. If the defendant’s agent is served, when does the time to answer being to run?  From the moment the agent is served. 

38. KNOW SPECIAL APPEARANCE for the bar exam

39. What is the general rule on venue (MEMORIZE – 90% of Bar Exam)?  All lawsuits shall 1) be brought in the county in which all or substantial part of the events or omissions giving rise to the CLAIM OCCURRED, 2) Be brought in the county where the D resides at the time of cause of action accrued if the defendant is a NATURAL PERSON, 3) Be brought in the county of the defendant’s PRINCIPAL OFFICE in this state if the defendant is not a natural person, OR 4) If neither 1, 2 or 3 apply, then the suit is to be brought in the county in which the PLANITFF RESIDED at the time of the accrual of the cause of action

40. When can venue be transferred?  If D proves a mandatory provision applies and if no mandatory provision applies, that the suit should be transferred for the convenience of the parties or witnesses.    

41. What are the three elements of county non conviens (for the convenience of the parties and witnesses)?  1) Maintenance of the action in the county of suit would work an injustice to the movant considering the movant’s economic and personal hardship, 2) The balance of interests of all parties predominates in favor of action being brought in the other county, and 3) the transfer of the action would not work an injustice to any other party. 

42. Does county non conviens apply if the case is properly filed under a mandatory exception?  NO.

43. How does the joinder of defendants affect venue rights?  Any action or omission by one defendant in relation to venue, including a waiver of venue rights, does not operate to impair or diminish the right of another defendant to challenge venue.

44. What are the mandatory venue exceptions?  The Bar exam has never tested mandatory exceptions to venue.  1) Recover land, 2) Actions to stay proceedings, 3) To enjoin an execution or judgment, 4) Action against state or department heads, 5) Action against a county, 6) State statute requiring venue in a particular county, 7) LL/Tenant suits (venue is where the real property is located), 8) Defamation and invasion of privacy, 9) Federal ER’s Liability Act and Jones Act, 10) Inmate litigation (county of the jail), 1) Political subdivision, and 12) Major transaction over $1M. 

45. What are permissive exceptions to general venue rule that plaintiffs can use?  The two most common are suit on a written contract (it can be filed in the county where the defendant is to perform her obligation on the contract, or in the county of her residence) and SUIT BY A CREDITOR ON A CONSUMER TRANSACTION (it can be filed where the defendant signed the contract, or where the defendant resides when the suit is filed).

46. What are the methods to move a case to another county? 1) When a motion to transfer venue has been sustained because the county of suit is not a county of proper venue.  This involves determining whether the case is properly filed under the General Rule, a Permissive or Mandatory exception, or the county is not a convenient forum for the parties or witnesses, 2) When all the parties consent (judge has no discretion, it is a ministerial act), and 3) when a motion to CHANGE venue has been sustained (involves an issue of unfair trial). 

47. Who can file a motion to TRANSFER venue?  ONLY the defendant

48. Can a case be transferred to another state, if more convenient?  NO, never, only to another county 

49. When is venue in the county of plaintiff’s residence proper?  Under (d) the default rule, if you cannot venue under (a), (b), (c), the first 3 under the general venue statute.

50. What is a principal office for venue purposes? A principal office is where the decision makers within the state are located.  The mere presence of an agency or representative such as retail store does NOT establish a principal office.

51. How many days must the motion to transfer venue be on file before a hearing?  45 days.

52. What are the plaintiff’s pleadings?  The plaintiff’s pleadings consist of an original petition, amended petition(s), and supplemental petition(s).

53. What is the effect of an amended pleading, either original or supplemental?  It is filed to correct a defect in a prior pleading, or to add to, or take from the allegations therein, and SUPERCEDES the earlier pleading.

54. Can a plaintiff plead alternative, inconsistent theories?  YES. 

55. What is a pleading called in Federal Court?  A complaint.

56. What is a supplemental petition?  A reply to defendant’s defense.  A defense to a defense.

57. How can plaintiff plead conditions precedent (things that must occur before the defendant is liable) and how should the defendant respond?  All the plaintiff must assert is that all conditions precedent have occurred.  The defendant must specifically deny each condition precedent the plaintiff asserts has not occurred.

58. Two types of special purpose pleadings in Texas?  Plea to the trespass and SWORN ACCOUNT (TESTED) – quick way in and out of court for creditors

59. What must plaintiff file in a sworn account?  The plaintiff files a verified pleading alleging the claim is for liquidated money on a written contract where a systematic, itemized statement of those goods and services alleged to have been sold to the defendant has been kept.  The petition must reveal offsets to the account and be sworn stating the claim is just and true within the affiant’s knowledge.

60. How should a defendant respond to a sworn account?  The defendant is to file a sworn answer (not a general denial) in order to resist the claim and offer any evidence in denial of the claim.  

61. What if the defendant files an unsworn answer?  Although filing an unsworn answer will prevent a default judgment, it will not prevent a summary judgment for the plaintiff.

62. What happens if defendant has an answer on file that was untimely?  It stops a default judgment.

63. What is a general denial?  What the defendant files to respond to plaintiff’s allegations.  It puts everything in issue that the plaintiff has alleged.

64. What does a general denial not do?  A general denial does NOT entitle the defendant to any jury questions (issues), or definitions/instructions in the jury charge.

65. What else may the defendant put in his answer?  He can allege affirmative or avoidance defenses and assert offsets and counterclaims and must allege all questions, definitions, and instructions that the defendant wants in the jury charge.

66. What else may the answer contain?  Special exceptions, special denials, a special appearance, and a motion to transfer venue.

67. When must the defendant answer (MEMORIZE)?  The defendant is to answer in the county or district court by filing an answer before 10:00 a.m. on the Monday following 20 days from the date the defendant is served

68. What if the defendant does not timely answer?  The plaintiff can seek a default judgment.

69. If defendant has an answer on file, even if untimely, can the plaintiff get a default judgment?  NO.

70. When do you need leave of court to amend a petition?  Only if amending within 7 days of trial (6 days or less).

71.   When does a compulsory counterclaim arise?  Arises out of the transaction or occurrence that is the subject matter of the plaintiff’s claim, is within the jurisdiction of that court, not the subject of a pending action, which the defendant has against the plaintiff when the counterclaim is filed and does not require the addition of third parties which are not within the court’s jurisdiction.

72. What is the consequence of not filing a compulsory counterclaim?  Failure to timely assert bars it from being litigated in later suits.

73. What is a permissive counterclaim?  A counterclaim that is not compulsory is permissive allowing the court to hear it later.

74. What affirmative defenses MUST be pleaded? Contributory negligence, discharge in bankruptcy, estoppel, failure of consideration, fruad, illegality, payment, release, res judicata, S of F, SOL, waiver (any matter that defeats in whole or in part the plaintiff’s claim)

75. What must be sworn to (verified pleas) to raise the issue?  1) Plaintiff’s capacity to sue the defendant to sue or defendant’s capacity to be sued (such as when a minor files suit or when a minor is sued), 2) The plaintiff is not entitled to recover in the capacity in which he sues or the defendant is not liable in the capacity in which he is sued, 3) another pending suit (very common), 4) A denial of the genuineness of an endorsement, 5) No consideration, or that it has failed in whole or in part (also an affirmative defense), 6) A denial in a sworn account, 7) Denial of partnership as alleged in any pleading as to any party in to the suit, and 8) That any party alleged in any pleading to be a corporation is not incorporated as alleged; and others.

76. Who can file special exceptions?  Both plaintiff and defendant but it is usually the defendant.

77. Does Texas allow general demurrer?  NO, file special exception instead

78. Can a party amend their pleadings (either pre-trial or a trial amendment)?  Yes, parties are allowed to amend their pleadings without leave of court seven or more days from the trial date, provided that the opponent may move to strike based upon surprise.  Within 7 days of trial, leave of court is required and should be granted unless there is a showing of surprise and prejudice by the opponent.

79. Per the appeals court what must the party moving to strike the amendment or objecting to leave to file the amendment do?  File a motion for a continuance if the amendment is allowed.

80. When is an issue tried by consent?  If it was not in the written pleading, evidence is offered without objection to the lack of written pleadings, and a jury question is submitted without objection it is considered to be tried by consent.

81. What is the due order of pleadings?  Special appearance first, motion to transfer venue next, and then anything else (motion to quash citation, answer, special exceptions, etc.).

82. When must a forum non conviens for PI or wrongful death be filed?  Within 180 days of when a motion to transfer venue is due (which should be the same day an answer is due from the defendant) and may be filed in the same pleading.

83. Is the CL forum non conviens required to be filed in any special order?  NO.

84. Do you have to include the language “subject to my special appearance” on your subsequent pleadings?  NO. 

85. If you don’t know the number of days what number should you use?  30 because it is used more in the rules.

86. If you represent 3 defendants on the same cause of action, can you file 1 answer?  YES.

87. What is a special exception used for?  This is what defendants file to make the plaintiff allege more detailed allegations in the petition.  It is used to require the plaintiff to plead more specifically such as specific allegations of negligence as well as a specific amount of damages. 

88. What if plaintiff refuses to amend his petition based on the defendant’s special exceptions?  The court may strike the objectionable allegations and if the remaining allegations fail to state a cause of action, the court is to dismiss the suit

89. Is the defendant’s general denial still good for an amended petition or does he need to file a second answer?  NO, the general denial is good for the amendment as will.

90. If defendant counterclaims against plaintiff does plaintiff have to file an answer?  NO, plaintiff does not have to file a general denial, but must file an answer asserting affirmative or avoidance defenses, or any item requiring to be pled under oath.

91. What is a third party petition?  An impleader

92. What are types of cross actions?  Impleader, counterclaim, and cross claim.

93. What is the effect of a general denial in Federal Court?  General denial are not permitted in federal court and a defendant is required with respect to each claim to admit, deny, or state the defendant is without knowledge to admit or deny.

94. What is the effect of a general denial in State Court?  A general denial is effective and requires plaintiff to prove their entire case and will prevent a default judgment.

95. What are the 3 types of default judgments?  No answer (defendant does nothing), nil dicit (defendant files a dilatory pleading such as a special appearance which is denied and then the defendant does not show up at trial), and post answer (files an answer but fails to appear at trial).

96. How do you set aside a default judgment?  Motion for a new trial 30 days after judgment is signed, restricted appeal, and bill of review OBTIAN 16

97. When must you make a motion for a new trial?  30 days after the judgment is signed.

98. Who sues for a minor child?  The parent may sue as “next friend”

99. When should the court appoint a guardian ad litem?  The court may appoint a guardian ad litem if the parents as next friend have an adverse interest to the child

100. What are the elements for an EQUITABLE MOTION FOR NEW TRIAL (MEMORIZE)?  1) The failure of the defendant to answer was not intentional or the result of conscious indifference, but was due to mistake or accident, and 2) You set up a meritorious defense, and 3) the granting will occasion no delay or otherwise harm the plaintiff

101. What are the requirements for a RESTRICTED APPEAL?  1)  It was filed within 6 months of the judgment and 2) The defendant was a party who did not participate below in the trial court and did not file any post judgment motion such as motion for a new trial and 3) there is error on the face of the record.

102. What are requirements for a BILL OF REVIEW? 1) The bill must be filed within 4 years of the judgment, 2) A meritorious defense, 3) Which the defendant was prevented from asserting by fraud, accident, or the wrongful act of the plaintiff or official mistake, 4) Unmixed with any negligence of the defendant

103. What is the basis for traditional motion for summary judgment?  Cannot be entered by default.  The movant always has BOP to show they are entitled to a SJ as a matter of law, that is, reasonable minds could not differ.

104. What is the basis for a NO EVIDENCE SJ? It is a default-type of SJ.  Can move for SJ on the sole basis that the non movant has no evidence to support an element of its claim(if the plaintiff is the non movant ) or defense (if the defendant is the non movant). 

105. What is a pre-trial directed verdict?  Plaintiff can seek this no evidence SJ after a reasonable time for discovery has passed.

106. Who has the BOP is a pre-trial directed verdict?  Defendant, non movatn, has BOP to raise a fact issue on that element or elements.

107. Must a court grant a SJ hearing?  NO 

108. How much notice is required for an SJ hearing to avoid reversal?  Requires 21 days notice or the court will be reversed.

109. Do the rules limit the number of SJ motions that may be filed?  NO.

110. How many plans are there for discovery?  3 – Levels 1, 2, or 3

111. What discovery plan do you default to if you do not plead it?  Level 2

112. What is Level 1 plan?  Plaintiff seeks only monetary relief not exceeding $50,000 EXCLUDING COSTS, PRE JUDGMENT INTEREST, AND ATTORNEY’S FEES or a suit for divorce not involving children where the marital estate does not exceed $50,000.

113. When does discovery period begin and end for all levels (BAR)? 1) For LEVEL 1 discovery must be conducted during the discovery period which begins when the suit is filed and continues until 30 days before the date set for trial, 2) For LEVEL 2, discovery begins when suit is filed and continues until a) 30 days before the date set for trial in cases under the family code or b) in other cases, either the earlier of i) 30 days before the date set for trial or ii) 9 months after the earlier of the date of the first oral deposition or the due date of the first response to written discovery.  3) In LEVEL 3 the court will use the guidelines and limitations of either Level 1 or Level 2, whichever would apply has a Level 3 plan not been ordered, but can be modified by court order.  

114. How many hours of oral deposition is allowed in Level 1?  6 hours for each PARTY and can extend to 10 and cannot exceed 10 hours without court order 

115. How many hours of oral deposition is allowed in Level 2?  50 hours for each SIDE to examine, cross examine opposing parties, their designated experts, and persons who are subject to the parties control?  If one side designates more than 2 experts, the opposing side may have an additional 6 hours of deposition time for each additional expert.

116. If case is not in Level 1, is it automatically in Level 2?  Yes, Divorce cases with children or relief exceed $50K.

117. How many interrogatories are allowed under Level 1 (same for Level 2)?  25 interrogatories including discrete subparts, excluding interrogatories asking a party to identify or authenticate specific documents.

118. What is Level 3 discovery?  Tailor made discovery upon demand by a party or on the court’s own motion and it is not Level 3 until the court signs off on it.  

119. Doe the court have to grant Level 3 discovery?  YES, the court must grant, it has no discretion. Should use the guidelines and limitations of either Level 1 or 2 whichever would apply had a Level 3 not been ordered and then modify for Level 3.

120. What is contained in a REQUEST OF DISCLOSURE?  The following information can be discovered by all parties WITHOUT OBJECTION OR ASSERTION OF WP PRIVILEGE:  1) Correct NAMES of the parties, 2) Name, address, and telephone number of any POTENTIAL PARTIES, 3) Legal theories and factual basis of their claims or defenses (contention questions), 4) Amount and method of calculating ECONOMIC DAMAGES, 5) Name, address, and telephone numbers of persons having knowledge or relevant facts and brief statement of person’s connection with the case such as EYEWITNESS, TREATING PHYSICIAN, AND INVESTIGATING OFFICER), 6) Information on EXPERTS, 7) Any discoverable indemnity and insuring agreements, settlement agreements, or witness statements, and 8) In a PI case seeking damages, all relevant medical records and bills or an authorization permitting such disclosure, and all medical records and bills obtained by such authorization (there is no patient-physician privilege).

121. When must testifying experts be designated?  Testifying experts for party seeking affirmative relief must be designated not later than 90 days before the end of the applicable discovery period or 30 days after the request is served whichever is later.  Must also make testifying party available for depos (if no report is produced when expert is designated or if report is produced not until all other experts are designated) 

122. When must the experts of others be designated?  Others must designate their testifying experts within 60 days before the end of the applicable discovery period or 30 days after the request is serve whichever is later,

123. When are witness statements covered under AC privilege?  If the witness is your client

124. When does the plaintiff have to respond to request for disclosure?  Within 30 days after service of the requests for disclosure.

125. When does the defendant have to respond to request for disclosure?  The defendant has 30 days to respond after service, EXCEPT a defendant has 50 days from service of the requests for disclosure if the defendant was served with the requests for disclosures before his answer to the petition is due.

126. When does plaintiff and defendant have to respond to interrogatories?  Same as for request for disclosure.

127. Are settlement agreements, insuring agreements, and indemnity agreements are not admissible at trial because of disclosure during discovery.

128. Are notes taken during a conversation or interview is not a witness statement?  No, unless adopted by witness.

129. When you see the words “at this time” in a question what answer should you consider?  Seeking a writ of mandamus.

130. What does receipt of interrogatories via certified mail do?  Adds 3 days to the prescribed period to respond.

131. What do the responses to interrogatories consist of?  Answers, objections, and assertion of privilege.

132. Must answers to interrogatories be signed under oath by the attorney and party?  Certain answers must be signed under oath by the party but not by the attorney; although he has to sign.

133. How do you object to questions concerning privileged matters in interrogatories?  File a withholding statement.

134. What is the snap back provision?  It is a belated withholding statement if you accidentally produce privileged documents.

135. Who can request a hearing for objections to interrogatories and who has BOP?  Either side and the objecting party has the BOP

136. What is an admission?  An admission, either deemed for failure to timely answer, or an actual admission is a judicial admission.

137. Who can an admission be used against?  The admission may be used only against the party to whom the admissions were addressed and do not bind co-parties.

138. How do you respond to admissions?  Unless the party states an objection or asserts a privilege, the party must admit, deny, or explain in detail the reasons the party cannot admit or deny.

139. Who signs admissions?  The party or the party’s attorney

140. Do admissions have to be verified?  NO.

141. Is there a limit on admissions, as with interrogatories?  NO.

142. What notice is required for oral depositions? A reasonable time before the deposition is to be taken.

143. What must be included in the notice to take depositions? 1) Name of deponent, 2) Reasonable time and place for it to be taken, 3) designation of tangible items you want present, 4) Identify others that must attend.

144. Where may the deposition be taken?   1) County of deponent’s residence, 2) Where the deponent is employed or conducts business, 3) County were the deponent was served with a subpoena, 4) Within 150 miles of the place of service if deponent is a non-resident or transient, 5) The county of suit if the deponent is a party, or 6) Any convenient place by court order

145. What and when do you file if you object to the request for a tangible item?  Motion to quash or a Motion for a Protective Order within 30 days after you receive the trial notice.  Also file this if you are objecting to the time and place of the oral deposition.

146. How is a person compelled to attend a deposition?  By subpoena.

147. What serves as a subpoena for a party?  The notice of deposition.

148. What must be issued to a non-party witness relative to a deposition?  Notice and subpoena

149. What must the notice tell a non-human entity (corporation)?  Designate the matters which are the subject of the deposition and then the non-human entity is required to designate the humans to testify on its behalf.

150. What are the only 3 objections to deposition questions?  1) Objection- leading, 2) Objection – form, and 3) Objection – non-responsive

151. What are examples for Objection-Form questions?  The question calls for speculation, seeks a narrative answer, is vague, confusing, or ambiguous.

152. Can the parties reserve the objections for trial?  YES 

153. Can other objections be made at trial without agreement?  YES.

154. When may an attorney instruct a witness not to answer a question at a deposition?  ONLY to preserve a privilege, comply with a court order or the rules, or to stop an abusive questions or one to which any answer would be misleading (when did you stop beating your wife).

155. When can the deposition be suspended?  If the time has expired or the deposition is being conducted in a manner which violates the rules.

156. What is the maximum amount of time a side may examine or cross-examine an individual witness in a depo?  No more than 6 hours

157. What 3 things are required to file a PETIION FOR DEPOSITION BEFORE SUIT where you have a dying witness with cancer?  Petitioner must allege 1) petitioner anticipates institution of suit in which the petitioner may be a party, 2) state subject matter of suit and petitioner’s interest therein, and 3) if anticipated the names, addresses, and phone numbers of persons expected to have interests adverse to petitioners

158. What notice is required for requests for production?  Same as for depos and interrogatories 30 days for plaintiff and defendant unless defendant has not yet answered in which case he gets 50 days.  For non-party it must be served no later than 30 days before the end of the discovery period and you must have proper notice (name of person, reasonable time and place of production, and items to be produced) and a subpoena

159. If you need to enter property for discovery (such as to look at boundary lines) what do you file?  Request for Entry on Property.

160. Is there a duty to supplement discovery?  YES, a party has a duty to amend or supplement a previous response reasonably promptly

161. When is a supplement to discovery not made promptly?  If made less than 30 days of trial it is presumed that it is not made promptly.

162. When does the duty to supplement arise?  When a response that was complete and correct is no longer complete and correct to the extent the request sought identification of persons with knowledge of relevant facts, trial witnesses, or expert witnesses, and to the extent that written discovery sought other information, unless the other information has been supplied to other parties in writing through depositions or other discovery responses.

163. What is the sanction for failure to supplement discovery?  The evidence will be inadmissible.

164. What are sanctions for discovery abuse (list is not all inclusive)?  1?  Disallow further discovery by the disobedient party, 2) charge costs against party or attorney, 3) those items be conclusively established for trial, 4) Refuse evidence on those matters, 5) Strike pleadings, dismiss case, or render default judgment, 6) treat it as contempt except for mental or physical exam, and 7) Sanction lawyer with community service.

165. What are the three types of experts?  Testifying, Consulting, and Purely Consulting

166. Which experts are discoverable?  Testifying and Consulting experts.

167. What is a consulting expert and give another name for it?  Also called a reviewing consulting expert, it is one who reviews the testifying expert’s work or report

168. Is a consulting expert discoverable?  YES.

169. Is there a discovery tool to get a purely consulting expert information?  NO, as long as he has not reviewed testifying expert’s work.  It is NON DISCOVARABLE – an absolute privilege

170. What discovery tools can you use for testifying experts?  ONLY Requests for disclosure, depos, and reports

171. What discovery tools can you use to consulting experts?  ONLY Interrogatories, requests for production, and depos.

172. What is a dual capacity witness? Expert with personal knowledge of the facts (really just a fact witness)

173. What discovery must filed with court?  1) Discovery requests, depos noitces, and subpoenas required to be served on non-parties and 2) motions and responses to motions pertaining to discovery matters and Rule 11 agreements

174. What is not required to be filed with the court?  Discovery items served only on the parties, responses and objections to discovery, and documents and thins produced in discovery and statements concerning privileges

175. When are documents and tangible items produced in discovery filed with the court?  When the court orders them to be or if they will be used in a trial court proceeding or in the appellate court.

176. What is WP?  Consists of material prepared or mental impressions developed in anticipation of litigation or for trial  

177. What is core WP, is it discoverable?  Consists of the attorney or the attorney’s representative’s mental impressions, opinions, conclusions, or legal theories and is not discoverable

178. What is all other WP, is it discoverable?  Is discoverable only upon showing a substantial need of the materials and the requesting party is unable without undue hardship to obtain a substantial equivalent by other means.

179. What WP must be produced?  1) any matters under Requests for Disclosure, 2) Trial exhibits ordered disclosed, and 3) photos or electronic images that a party intends to offer into evidence or of underlying facts such as the accident scene

180. What 4 discovery methods that can be used against non parties? 1) Oral depos, 2) Depos in written questions, 3) A request for production, and 4) A request for production served with a notice of an oral depo or a depo on written questions.

181. How is spoilation of evidence handled?  May be sanctioned, it is not a cause of action, but jury can be instructed to the effect that if a party fails to produce evidence which under the control and reasonably available to the party

182. Must you authenticate documents?  Not unless the other party objects.

183. What is procedure to have a bifurcated trial on the punitive damages in a jury trial and does it have to be granted? Only the defendant may make the request by filing a motion before voir dire or at a time provided for by pre-trial order.  If the defendant makes a timely request the trial court must grant the motion.

184. What is the procedure of a bifurcated trial?  In the first part of the trial the jury will answer questions by a preponderance of the evidence regarding issues of liability for both actual and punitive damages and the amount of actual damages.  Evidence as to amount of punitive damages is inadmissible.  If the jury finds the defendant liable for actual and punitive damages and finds an amount of actual damages then in the 2nd part of the trial the jury will determine the amount of punitive damages by clear and convincing evidence.

185. What do you file if you think the judge will not be fair?  A Motion to Recuse (can also use statutory strike or if judge is disqualified per the constitution).

186. What is a motion in limine?  A pretrial order seeking to suppress evidence or instruct counsel not to offer it, to prevent the asking of prejudicial questions or making prejudicial statements in from of the jury which are not admissible.

187. How far does a subpoena reach?  150 miles from where the person resides or was served BUT NOT ACROSS STATE LINES.

188. What is a Rule 11 agreement?  An agreement between the attorneys, but note that No agreement between attorneys will be enforced unless it is in writing and signed by both attorneys or agreed to in open court and on the record.

189. What does a Rule 11 agreement apply to?  Any agreement on any aspect of the case at any state of the proceedings.

190. How do you obtain a jury in Federal Court? Any party may demand a jury trial by serving other parties a written demand any time after commencement of suit but not later than 10 days after service of the last pleading directed to a triable issue and file the demand with the court.

191. What is the empty chair defense?  Severing a malpractice suit against two doctor would result in each doctor blaming the other and the plaintiff gets nothing in either case.  Need an indivisible harm.

192. How does a party seek severance?  Can seek severance if there are more than two independent causes of action that can stand alone.  There are exceptions such as when the plaintiff has sued several defendants and the injury is indivisible.  This eliminates the “empty chair defense.” 

193. What are the two methods to strike jurors?  Excused for cause (bias or prejudice) and for cause strikes are unlimited and a preemptory challenge.  To get rid of the most offensive jurors.  Preemptory challenge seeks to strike juror for a reasons other than cause.

194. What is a Motion to Equalize?  To equalize the number of preemptory challenges between the sides

195. What is a Batson challenge?  The objections that a panelist was excluded because of some prohibited classification (race or gender) is called a Batson Challenge.

196. What is procedure for a Batson challenge?  Make a prima facie case by making a record that illustrates the other party violated the excluded juror’s constitutional right to serve on the jury BEFORE the court impanels the jury and dismissed the excluded panel member.  Once the movant makes the prima facie case, the burden shifts to the party who used the challenge to come forward with a neutral explanation for the challenge.  If the challenged party has a neutral reason (almost anything will do), then the burden shifts back to the challenging lawyer to prove by a preponderance of the evidence that the challenged lawyer’s explanation was a mere pretext for discrimination?

197. What is a jury shuffle?  Motion by a party requesting the clerk to place all the names of the juror that have been assigned to a court in a receptacle (such as a box) to be shaken and then the court is to draw out the names and transcribe them in the order drawn.

198. How many jury shuffles can you have per trial?  ONE

199. What can you not ask during voir dire? 1) Are any members of panel accused of a felony, 2) Are any members (or their family members) connected with insurance companies, and 3) Cannot ask jury to consider particular amount of damages, and 4) Have any of you been convicted of any felony.

200. What is “INVOKING THE RULE”?  At the request of a party, or on the court’s own motion, the witnesses may be placed under the rule.  While under the rule, the witnesses are removed from the courtroom, sworn in, and instructed by the court not to speak to anyone about this case other than the attorneys without permission.

201. What is the purpose of the rule?  To prevent educating a witness by hearing another’s testimony.

202. Who is exempt from the rule?  a party who is a natural person or their spouse (present spouse, not a past spouse), an officer or EE of a party that is not a natural person and who is designated as a representative by its attorney, and a person whose presence is shown by a party to be essential to the presentation of his cause.

203. What does exempt mean?  Exempt means they remain in the courtroom and my talk to anyone about the case, i.e., they cannot violate the rule

204. Are experts per se exempt?  NO.

205. What are the possible sanctions for violating the rule?  The court may disallow the testimony entirely, allow the witness to testify but exclude the testimony, hold the witness in contempt, or any combination thereof.

206. How do you invoke the rule? After you announce ready, either party may invoke and merely say you desire that the rule be invoked (done orally).

207. Is it too late to invoke the rule after trial begins?  NO.

208. Can you object to authenticity of an official publication?  NO.

209. Can a witness use a writing to refresh her memory for purposes of testifying while testifying?  YES.

210. Can opposing counsel examine the refreshing document?  YES

211. Can opposing counsel let the jury examine the refreshing document?  YES.

212. What is the scope of cross-examination in state court?  A witness may be cross-examined on any matter relevant to any issue in the case including credibility.

213. What is the scope of cross-examination is federal court?  Cross is limited to subject matter of direct examination and matters affecting credibility.  Court has discretions to allow cross into other areas.

214. What is the doctrine of OPTIONAL COMPLETENESS?  Use if defendant has introduced part of a writing into evidence and you want to introduce the rest of the writing.  Under the doctrine, you may at that time introduce the rest of the writing, which in fairness should be considered contemporaneously with it.

215. How do you get a photo into evidence (4 steps)?  1) Have photo marked for identification purposes only, 2) hand the photo to witness and ask witness if she can ID the photo, after ID ask witness if the photo reasonable

216. How do you get a video of client’s recovery into evidence?  Either it is not hearsay because it is not a statement or it is a statement of declarant’s then existing physical condition.

217. If  photo was INTRODUCED (offered) but not ADMITTED into evidence can it be taken into the jury room?  NO.

218. Can you introduce prior testimony is witness is unavailable?  YES, provided other party had an opportunity to develop testimony bye direct, cross, or redirect examination since the witness is now unavailable to testify

219. Is expert opinion testimony admissible?  YES

220. What is an offer of proof?  Also called a bill of exception.  You must make an offer of proof if the court refuses to allow testimony.

221. What is the predicate for impeaching a witness with a prior consistent statement?  Tell the witness the contents of the inconsistent statement and the time anc place and to whom is was made and give the witness the opportunity to explain or deny.  If written, it must be shown to opposing counsel upon request.  If the witness unequivocally admits the statement, extrinsic evidence is not admissible.

222. May you introduce gruesome photos of the accident scene?  Although the photo is relevant, it should be excluded because it probative value substantially outweighed by the danger of unfair prejudice (argue either way).

223. In Texas is evidence of subsequent remedial measures is admissible in products liability based on strict liability?  YES, but not otherwise  (HAS TO BE STRICT LIABILITY).

224. What hearsay exceptions do I need to know?  Statement against interest, admission, excited utterance, present sense impression

225. If you desire to challenge the qualifications of a witness to testify what would you do?  As the court to allow you to take the witness on voir dire.

226. If the court disallows your evidence at trial, what must you do to preserve error?  Make an offer of proof by giving the court the substance of your evidence

227. Is double teaming by the attorneys allowed?  NO. our rules provide that only one counsel on each side shall examine or cross-examine the same witness unless leave of court is granted.

228. Does  ruling granting the motion in limine preserve the error for appeal?  NO, the motion in limine is only a preliminary ruling, and is not a ruling that admits or excludes evidence.  It is the ruling at trial that preserves error so you must make the motion again at trial.

229. Is the judge’s statement to “keep the case moving” considered a ruling on an objection?  NO, to preserve error you need both a timely objection and ruling 

230. Can insurance be brought up at trial?  NO per the rules of procedure, but it is not automatically reversible nor does the trial court have to declare a mistrial.

231. Is the fact that a ticket or citation was given admissible?  It is irrelevant in a civil case.  Traffic citations are conclusions by the officer and are for the criminal side of the docket.

232. Do Texas Rules of Evidence allow any party to attack the credibility of any witness including the party who called the witness?  YES (this is unusual).

233. What evidence can you get in about a store having numerous slips and falls?  Similar accidents under substantially similar conditions is relevant.

234. How do you get medical bills into evidence?  Introduce the affidavit of the custodian of the records which must state that the attached records were made at or near the time by, or form information transmitted by, a person with knowledge, and kept in the course of a regularly conducted business activity, and it was the regular practice of the business to make the records.

235. Who has the right to open and close?  The plaintiff has the right to open and close both evidence and argument UNLESS 1) the BOP as reflected by the pleadings rests entirely on the defendant (rare), 2) defendant admits that plaintiff is entitled to recover as alleged except in so far as plaintiff may be defeated by defendant’s defenses and if more than 1 defendant all must so admit.

236. After evidence is concluded and the charge it read to the jury in a jury case, who can open and close the argument?  The PARTY having the BOP on the entire case or having the BOP on ALL matters which are submitted by the charge either by jury questions or otherwise.

237. How will the PARTY open and close?  The party shall open the argument, then the adverse party shall argue, then the opening party may close (rebuttal) but only to those matters that the adverse party argued.

238. When does a plaintiff have the right to non-suit (dismissal)?  A plaintiff may non-suit (dismiss) his case as a matter of right at any time before he has presented all of his evidence other than rebuttal.  This means until he has rested.  After that time it is discretionary with the court.

239. What type of dismissal does the defendant prefer?  Plaintiff request that the case be dismissed with prejudice. 

240. What is the process for developing a jury charge?  After all the evidence is presented, the charge is prepared by the court and or the attorneys.  Generally the attorneys submit to the court what they want in the charge and an informal discussion of these matters takes place.  The court then decides what it wants in the charge and draws up the charge and submits it to the attorneys for their objections.

241. When are objections made to the jury charge? After the court draws up the jury charge the court submits the charge to the attorneys for objection and it is at this time that the attorneys make their objections FOR THE RECORD.  Attorneys need to SPECIFICALLY OBJECT and OBTAIN A RULING. 

242. What happens after the objections are made and ruled upon?  The charge is read to the jury and argument follows.

243. What are the two main parts of the jury charge?  The first part is the questions and the second part is the definitions 

244. What are the questions about?  The plaintiff’s ground for recovery and the defendant’s defenses.

245.  What do the definitions do? Enable the jury to answer the questions such as defining negligence and proximate cause.

246. What are jury instructions?  Rule for the jury to follows during deliberations.

247. What must the questions, instructions, and definitions be based upon?  Written pleadings and evidence.

248. What if there is a lack of written pleadings?  The opposing party may object but trial amendments will be allowed on those matters TRIED BY CONSENT where there is evidence on unpled matters.

249. What are examples of an inferential rebuttal questions?  Unavoidable accident, sudden emergency (hear attack), sole proximate cause, etc.  Instead of a question the theory is submitted by an instruction or definition 

250. What are the two types of objections to a jury charge?  “Submitted by Defective” and Omissions

251. How are jury charge objections entered into the record?  Defective but submitted objection is made in writing or by dictating to the court reporter in the presence of the court and opposing counsel BEFREO HTE CHARGE IS READ TO THE JURY but omissions must be in writing.

252. What happens if objections are not made to the jury charge?  They are waived.

253. What must the court do if the objections are in writing?  Endorse her rulings thereon and if dictated announce her ruling, either refused or modified and the court should indicate in what matter it has been modified.

254. How do you object to an omitted jury charge question?  Object to its omission, request a submission and tender in writing a substantially correctly worded question and obtain a ruling.

255. What if the omitted question is your opponent’s, how do you object?  Object to its omission and obtain a ruling OR object to omission s request a submission and tender a correctly worded question and obtain a ruling

256. When are trial amendments not allowed?  If it adds a new cause of action or the defendant is surprised or prejudiced in his defense 

257. If you object to improper jury argument and your objection is sustained what else do you need to do?  A motion to instruct the jury to disregard.  If your motion is overruled you do not have to do anything else because your error has been preserved.

258. What are the two types of improper jury argument? Curable and incurable (jury argument that cannot be cured by an objection and admonishment by the judge).

259. Does incurable jury argument require an objection?  NO, because by definition it is incurable and the court should object for you.

260. What do you do if there is incurable jury argument?  File a motion for a new trial.

261. What is incurable jury argument usually based upon?  Race, gender, etc.

262. What is improper jury argument?  1) Telling the jury how to answer the questions so the plaintiff will win, 2) Comparing the wealth of the parties, 3) Referring to evidence that was not admitted at trial, 4) “If you cannot find for the plaintiff, I want you to stay in the courtroom and explain it to the plaintiff.”

263. When does a verdict become official?  When it is received and accepted.

264. Can you get a judgment on the verdict prior to it being received and accepted?  NO.

265. Can a verdict be defective in some manner and still be received and accepted and form the basis for a good judgment?  YES.

266. How many jurors can die or become disabled and the jury is still allowed to reach a verdict?  3 can die/disable (physically or mentally disabled to continue) but the remaining 9 have to reach a unanimous verdict.

267. What happens if the jury cannot continue for any other reason?  The court must declare a mistrial if any party objects to continuing the trial with the remaining jurors.

268. When is the verdict entered?  after the clerk or judge reads it allowed and no party disagrees or objects to its accuracy and no one requests a jury poll.

269. What is a jury poll is request?  If a jury poll is requested and no juror disagrees, the verdict is entered.

270. Which party usually seeks to have the court receive and accept the verdict?  The winning party.

271. Which party will seek a jury poll?  The losing party 

272. How is a jury poll conducted?  Calling the names of each juror separately and asking him if it is his verdict.

273. What if a juror says NO in the jury poll when a unanimous verdict is required?  The jury is retired for further deliberations.

274. If 4 jurors die what happens to the trial?  A mistrial.

275. What is the minimum number of jurors in state court?  10

276. What is the minimum number of jurors in state county court?  5

277. What is the minimum number of jurors in JP court?  5

278. What types of orders may be appealed?  Final judgments and certain interlocutory judgments may be appealed.

279. What is a final judgment?  One that disposes of all issues and parties.

280. When is motion for new trial NECESSARY (i.e., required)?  1) It is a complaint upon which evidence must be heard such as jury misconduct or newly discovered evidence, or failure to set aside a judgment by default, 2) It is a complaint of factual insufficiency to support a jury finding, 3) It a complaint that a jury finding is against the overwhelming weight of the evidence, 4) It is a complaint of the inadequacy or excessiveness of the damages found by the jury, or 5) Incurable jury argument if not otherwise ruled upon by the court.

281. Can the court set aside its judgment?  YES, the court has full/plenary power to set aside its judgment for 30 days after the judgment is signed if no timely post judgment motion such as a motion for new trial is filed.

282. What if a timely post judgment motion is filed?  The court can set aside its judgment 30 days after the motion is overruled by a written signed order or by operation of law whichever occurs first.

283. How can a court side aside its judgment once its plenary power has expired?  It can do so only by a BILL OF REVIEW.

284. When you are counting time period under the rules of procedure is the first day counted?  NO, it is day 0

285. Is the last day included?  Yes UNLESS it is a Saturday, Sunday, or legal holiday

286. What does ex parte mean?  Without an opportunity for the opposing party or his legal counsel to be present or heard

287. What is a TRO?  An order of restrain made pending hearing of an application for injunction and it is operative only until the time set for the hearing.

288. What is a MARY CARTER agreement and may you discover it?  It is a settlement agreement between a plaintiff and one of multiple tortfeasors whereby a settling tortfeasor remains a party at trial as a named defendant, and has a financial stake in the plaintiff’s recovery.  Usually the settling defendant then testifies favorably or the plaintiff but appears to the jury as a defendant.  It violates public policy and is void because it misleads the jury..  It is discoverable just as any settlement agreement is.

289. What is the amount in controversy for appellate courts?  Must exceed $100

290. How do you get a case to the Texas Supreme Court?  The amount in controversy must exceed $5,000 and it can only be a question of law.

291. What are the steps for appeal?  Notice of appeal, docketing statement filed in court of appeal after appeal is perfect, clerk’s record (prepared by the trial clerk) is submitted and it is either designated or non-designated, reporter’s record (prepared by the court reporter) is submitted (not required but may be necessary for you to adequately present your points of error.

292. When must you request the reporter’s record?  Promptly, at or before the time prescribed for perfected the appeal.

293. Is a bond still required to appeal?  NO.

294. What should the appellate briefs contain?  The appellant’s brief should list the points of error relied on and ask for relief and the appellee’s brief should answer those points and list and brief cross points if necessary and ask for relief.

295. What can you do after the Court of Appeals hands down a decision?  File a motion for rehearing but you don’t have to invoke the jurisdiction of the Supreme Court.

296. What is a petition for review (formerly a writ or error)?  It is what you file to seek Texas Supreme Court Review.

297. How can the Supreme Court Rule on the petition?  1) Grant it and hear the case, 2) Refuse the Petition which means they agree with the Court of Appeals and all its reasoning so this decision has SUPREME COURT AUTHORITY, 3) Deny the petition which means Supreme Court is not entirely satisfied with Court of Appeals but there is no error that causes reversal, 4) Dismiss the case because it is moot or the parties have settled, and 5) Dismiss for lack of jurisdiction.

298. Is a judgment subject to execution while a case is being appealed?  YES, unless you file a supersedeas bond with the trial court or have the adverse party agree not to execute by filing a Rule 11 agreement.

299. When doe you need to make motion for a new trial?  Within 30 days of the trial court judgment being signed (when the parties receive notice or acquire actual knowledge that the judgment has been signed)

300. When do you file notice of appeal and request for reporters record?  #0 days after judgment or 90 days is there were post judgment motions and may extend 15 days 

301. Give examples of post judgment motions?   Motion for new trial , to modify the judgment, to reinstate, or request of findings of fact and conclusions of law.

302. When do you file docketing statement?  NO set time period but after perfecting appeal.  

303. When do you file formal bills of exception?  30 days after notice of appeal and my extend 15 days.

304. When do you request findings of fact and conclusions of law?  20 days after judgment is signed.

305. When is appellant’s brief due?  30 days after the clerk’s record is filed.

306. When is the appellee’s brief due?  30 days after the appellant files his brief.

307. When is motion for rehearing due?  First motion is due 15 days after the decision and you may extend for 15 days and the second motion is due 15 days after a ruling on the first motion.

308. When must you file a petition of review with the Supreme Court?  45 days after rendition of judgment in the court of appeals if no timely motion for rehearing or 45 days after the date of the court of appeals last ruling on all timely filed motions for rehearing.  May extend 15 days

309. When must you file a motion for rehearing in the Supreme Court?  15 days after rendition of judgment or order disposing of a petition for review and may extend for 15 days.

310. Is there a second motion for rehearing in the Supreme Court?  NO.

TEXAS CRIMINAL PROCEDURE 

1. Define arrest.  The actual restraint or custody of a person usually by a law enforcement official.

2. Does an arrest at a residence require a warrant?  YES, unless consent or exigent circumstances are present.

3. Is a traffic stop or issuance of a citation an arrest?  NO

4. Is a brief investigative detention without custody an arrest?  NO

5. What are the constitutional standards? 1) An arrest constitutes a seizure under the 4th Amendment, 2) Probable Cause must precede or accompany every valid arrest, 3) an arrest of a person in public does not require an arrest warrant, 4) an arrest at a residence requires an arrest warrant.

6. What is PC?  More than reasonable suspicion (RS) but less evidence than is required to convict

7. What is the result of an illegal arrest?  Does not deprive a court of jurisdiction or preclude conviction but any evidence seized pursuant to an illegal arrest is generally subject to exclusion.

8. Do Miranda warning purge an illegal arrest?  NO and a confession after an illegal arrest and Miranda will be inadmissible. 

9. Are Pretext arrest allowed?  YES but may have equal protection issues.

10. What warrant-less arrests are allowed? 1) Suspect has committed a felony and offender is about to escape, 2) Any offense committed in the presence or view of a police officer, 3) Suspect is found in a suspicious place and PC exists to believe suspect has committed a felony or misdemeanor involving a breach of the peace, 4) Suspect arrested because he was found in possession of stolen property, 5) Suspect arrested for violating a family court order against family violence, 6) Suspect injures victim (assault) and officer reasonably believes further injury to victim is likely, and 7) Suspect commits assault with injury to a member of family or household 

11. What is PC?  Exists when the arresting officer has factual knowledge based on reasonable trustworthy information that a person has or is committing an offense.

12. Where can the information for PC come from?  Citizen bystander or victim, officer’s personal knowledge, or information from a reliable informant.

13. Can PC be based solely on an anonymous tip?  NO, it must be corroborated by some reliable information.

14. What are the requirements for arrest warrants (IF PC exists)? 1) written order by the magistrate, 2) name of offender (or reasonable description), 3) name of offense, 4) singed and dated by the magistrate, and 5) office of magistrate stated 

15. What is the time, force and notice connected with an arrest? 1) An arrest may be made at any time of the day or night, 2) Only reasonable force may be used, 3) Prior to an arrest at a residence, notice of authority and purpose required (knock and announce), 4) Police can break down the door after giving proper notice, and 5) Possession of warrant not required by arresting officer

16. What is the first appearance before magistrate called?  Called preliminary initial appearance.

17. What are the duties of a magistrate at a preliminary hearing? 1) inform defendant of charges, 2) inform defendant of right to retain or to appointed counsel (if indigent), 3) Miranda rights (including the right to terminate any interrogation at any time), 4) Right to examining trial (for felonies only before an indictment), and 5) Set bail.

18. What is a Gerstein hearing?  For a warrant-less arrest.  It is ex parte and is non—adversarial and must be conducted within 48 hours to determine PC.

19.  Can there be a full custodial arrest for an offense that only carries a sentence of a small fine?  YES (case is the seatbelt case).

20. Is an arrest always a seizure of a person?  YES

21. When can police enter without knocking and announcing?  1) Evidence will be destroyed, 2) It is dangerous for police to knock and announce, and 3) It is futile to knock and announce 

22. What is a search?  Government activity (police) that invades a person’s reasonable expectation of privacy.

23. What is seizure of a person?  Detention of a person where the person is not FREE TO LEAVE based on a reasonable-innocent person standard, not the subjective intent or belief of the police officer or defendant.

24. What is a seizure of property?  Significant governmental intrusion into a person’s right of possession.

25. What are the 5 constitutional requisites for a warrant?  1) PC in an 2) affidavit under oath, which 3) PARTICULARLY DESCRIBES the place or things to be seized, which is 4) issued by a DETACHED AND NEUTRAL magistrate AND 5) KNOCK AND ANNOUNSE by executing officers unless REASONABLE GROUNDS exist for believing evidence would be destroyed or danger to the officers.  

26. Does Texas have a statutory good faith exception?  YES, where a defective warrant has been issued by a magistrate and the warrant was based on PC, if the executing officer objectively believes in good faith the warrant is valid.

27. What is the test for a search?  Is there a reasonable expectation of privacy?  

28. What if it is not a search and not a seizure?  The 4th Amendment does not apply, we do not care.

29. What are the 12 most common searches/seizures recognized by the Supreme Court as not requiring a warrant?  A PRE-PAID SCAB, 1) abandoned property 2) plain view, 3) routine inventory search, 4) emergency searches, 5) prisoners and their cells, 6) automobile exception, 7) incident to an arrest (grab or wing span area), 8) deadly weapon (Terry stop and frisk – only for weapons), (9 Special Needs searches (searches of students by school officials, search of probationer’s home, and urine tests of high school who want to be in sports, but NOT the use of roadblocks and dogs to catch drug offenders), 10) consent searches (Texas requires clear and convincing evidence), 11) administrative searches of highly regulated business (subject to pervasive regulation such as firearms dealers, liquor stores, pawnshops, and auto junkyards), and 12) border searches and the functional equivalent (Bush Intercontinental airport).

30. What is the test of standing?  Reasonable expectation of privacy in the PLACE searched or the PROPERTY SEIZED.

31. What are two exigent circumstances where police may lawfully enter a residence to search without a warrant? Hot pursuit of a fleeing felon and necessary to prevent destruction of evidence

32. Identify two items, which are required to be present in a Texas search warrant?  Signed by a magistrate and specifically describing the property to be searched?

33. What are the Constitutional Rules for Confession?  1) the statement must be voluntary, 2) Miranda warnings must be given, 3) Cannot violate the 6th Amendment right to counsel, 4) the Confession cannot be the direct product of an illegal arrest, 5) There cannot be unnecessary delay in bringing the defendant before a magistrate following arrest, 6) Confession to jail plant after 6th Amendment rights is inadmissible but OK for Miranda purposes 

34. How is the voluntariness of a confession determined?  By the totality of the circumstances surrounding the statement, including such factors as the age of the accused, length of interrogation, whether force, threats or deception was used.

35. Is a statement by a mentally ill person voluntary?  Yes, if no police coercion was used.

36. Is a statement to a jail plant before formal charges have occurred admissible even without Miranda?  YES.

37. Are involuntary statements per se inadmissible?  Yes for use as  both substantive evidence and impeachment purposes.

38. If the involuntary statement or confession is erroneously admitted at trial, what type of error is it?  Subject to the harmless error rule if the prosecution proves beyond a reasonable doubt that the error did not affect the verdict.

39. Are involuntary statements admissible?  They are inadmissible for all purposes (but if admitted in error the appeals court uses the harmless error standard)

40. When are Miranda warnings required?  If there is Custody and interrogation

41. What is custody?  Arrest or any significant restraint on the freedom of movement of a person.

42. What is interrogation? Express questions designed to elicit a statement or its FUNCITONAL EQUIVALENT (word or conduct by the police where they know or should have known is reasonably likely to produce a statement by the accused)

43. When does the Miranda NOT apply?  1) Routine traffic stop, 2) Routine investigatory question (What happened here?), 3) Suspect voluntarily comes to police station and submittes to questioning and it free to leave, and 4) Routine quesitons during administrative (booking) procedure following an arrest

44. How do you challenge a voluntariness of a confession?  Conduct a Jackson-Denno Hearing (outside the jury’s hearing and this hearing is required in Texas) and make an independent finding whether the statement of accused was voluntary.  The court must enter an order stating its conclusions with specific findings of fact whether the confession is voluntary or involuntary.  If the statement is found to be voluntary the jury charge must inform the jury that the confession is not admissible for any purpose unless the jury believes beyond a reasonable doubt (BRD) that the statement was voluntarily made. 

45. Defendant has two bites out of the apple relative to confession in Texas, HOW?  The defense may challenge the voluntariness of a confession at trial even though the trial court has found the confession to be voluntary.

46. What is required of a written confession in Texas?  No written statement or written confession made by a defendant as a result of custodial interrogation is admissible unless it is shown on the fact of the statement that the defendant was given proper Miranda warnings AND that defendant prior to and during the making of the statement, knowingly, intelligently, and voluntarily waived his rights.

47. What is required of an oral confession in Texas?  NO oral statement or confessions of a defendant as a result of custodial interrogation is admissible in Texas unless 1) an electronic recording was made, 2) Defendant received proper Miranda warnings (including the right to terminate the interview at any time), 3) Defendant knowingly, intelligently, and voluntarily waived his Miranda rights, 4) the recording device was accurate, operator was competent, and the recording is accurate and not altered, 6) All voices on the recording are identified, and 7) Defense is give an accurate and complete copy of all recordings at least 20 days prior to the hearing.

48. When will an oral confession not meeting the above requirements be admissible?  1) Defendant confesses n open court or before a grand jury, 2) spontaneous statements by the defendant, 3) the oral confession is corroborated by other reliable evidence, 4) the statement is not the product of custodial interrogation, and 5) to impeach the credibility of defendant’s testimony.

49. Is pre-arrest silence admissible to impeach his credibility if he testifies?  YES

50. Is Post-Miranda silence of an accused admissible to impeach his testimony at trial?  NO, in Texas any post-arrest silence of an accused is inadmissible to impeach a testifying defendant (it is a denial of due process).

51. What items are subject to pretrial discovery upon REQUEST and a SHOWING of good cause by the defendant?  Documents, papers, written statements (confession) by defendant, books, letters, photos, video recordings, and tangible objects

52. What items of evidence are not subject to pretrial discovery?  Police/offense reports, reports of expert witnesses (but results should be disclosed prior to trial), grand jury testimony prior to trial, autopsy reports, original tape recordings, fingerprints of the accused, blood, urine, and breach tests for cases under Motor Vehicle act, and a list of prosecution’s witnesses.

53. Is defense allowed to have an independent expert examine and test drugs or conduct a ballistics exam?  YES.

54. What is the Brady Rule?  The prosecution may not withhold any MATERIAL EVIDENCE favorable to the accused at the guilt or punishment phase of the trial.  It violates due process irrespective of good faith or bad faith of the prosecution.

55. Does Brady evidence include impeaching evidence if favorable to the accused?  YES.

56. Can prosecutor escape Brady by claiming lack of knowledge of favorable evidence that the police has?  NO, the prosecutor has an affirmative duty to learn of any exculpatory material evidence.

57. What is material evidence for Brady purpose?  Evidence was such that the result of the proceeding would have been different and the state is required to disclose this evidence.

58. Does defendant have to request all Brady evidence?  NO, it is the state’s due process duty to provide it.

59. How many are on grand jury?  12

60. How many does it take to indict?  9

61. Who is present during GJ proceeding?  Prosecutor, witnesses being examined, grand jurors, court reporter, and an interpreter if necessary

62. Once the defendant is indicted does he have a right to an examining trial?  NO

63. What is an examining trial?  A preliminary hearing before a magistrate to determine PC.

64. Does exclusion of illegally obtained evidence, rules of evidence, or Miranda warnings apply to GJ? NO

65. Who may present during GJ deliberations?  Only the grand jurors (indictment will be invalid if unauthorized persons are present).

66. Are GJ proceedings secret and if so for how long?  During the term of the grand jury.

67. What is the term of Texas GJ? 90 days subject to 90 day extension

68. What is the indictment?  The written document that the GJ uses if it decides to indict.

69. What does the defendant do to challenge indictment?  Must be done prior to trial in a motion to quash (but defects in form or substance in an indictment may be amended by the state if the correct procedures for amending are followed).

70. How are amendments to indictment handled?  Can amend the indictment anytime before trial if 1) Notice is given to defendant, 2) Permission of the court is received, and 3) If amended, defendant has 10 days to respond to the amendment.

71. When is an amendment not allowed before trial?  If defendant objects and the amended indictment charges a new offense or the substantial rights of the defendant may be affected.

72. What must appear on the face of an indictment (MUST MEMORIZE)?  It must commence with “IN THE NAME AND BY THE AUTHORITY OF THE STATE OF TEXAS” and the required statutory conclusion “against the peace and dignity of the state”

73. What else must be in the indictment?  1) That the indictment was presented in the district court of the county where the GJ indicted, 2)  That the indictment was acted upon by a GJ in the proper county, 3) Name or reasonable description if name is unknown of the person indicted, 4) Place of offense, 5) Date of offense (before indictment and not barred by SOL), and 6) Offense charged in clear and plain language (must include the essential elements of the offense and the name of the victim)

74. What is proper venue?  The place of the offense

75. What is the Almanza Doctrine?  A defect in an indictment may not be raised for the first time on appeal unless the defect amounts to egregious error, which denied defendant a fair trial.

76. Must the charging instrument allege that defendant acted with a culpable mental state?   YES and failure to do so will be an error of substance 

77. Is defendant entitled to an indictment that negates any affirmative defenses?  NO.

78. What is the purpose of bail?  Defendants have a STATE constitutional right to basis and a federal constitutional right against excessive bail

79. When may be bail be denied?  1) Capital murder, 2) Defendant is charged with felony and has two prior felony convictions, 3) Defendant is presently on bail for a felony offense aid charged with committing another felony while on bail, 4) Defendant is charged with felony involving a deadly weapon and has a prior felony conviction, and 5) Defendant is charged with a violent or sexual feloney will on probation or parole for a prior felony. 

80. What are factors to be considered in granting bail? 1) Large enough to reasonably ensure the presence of the defendant, 2) Not excessive or instrument of punishment or oppression, 3) Type of crime charged, 4) Defendant’s financial resources, and 5) Safety of victim and community considered.

81. What conditions can be put on bail? 1) Stay away from child victim or specific locations, 2) Submit to electronic monitoring and stay at home, 3) Submit to home curfew, 4) Submit to breath analysis device attached to car, and 5) Not communicate with victim or go near victim’s residence or work place.

82. What is the HW privilege?  A person has the privilege not to testify against his/her spouse but may VOLUNTARILY do so (the privilege belongs to the spouse, not the accused).

83. When can a spouse be compelled to testify?  If crime was against 1) Defendant’s spouse, 2) Against any minor child, 3) Against a member of the household of either spouse, or 4) Any matter which occurred prior to defendant’s marriage to the spouse.

84. Are confidential communications between spouses privileged?  Yes, and the privilege may be claimed by either spouse.

85. Define confidential?  Intended to be private and not disclosed to others.

86. Is seeing blood on your husband’s shirt a confidential communication?  NO.

87. What are the exceptions to the confidential communications privilege of H and W? 1) If made in the furtherance of a crime or fraud, 2) where accused is charge with crime against spouse, minor child, or member of household, or 3) Statements made before marriage.

88. Is spouse called to testify subject to wide-open cross-examination?  YES.

89. Can the prosecution comment on accused not calling wife to testify?  YES.

90. Does Texas have a physician- patient privilege in criminal trials?  NO.

91. Is there a privilege for alcohol/drug abusers?  YES, a communication by any person voluntarily treated or examined for alcohol or drug abuse is privileged.

92. Is evidence that defendant retained or consulted with a lawyer admissible?  NO.

93. Is there a psychotherapist privilege?  YES. 

94. What is the competency standard for pleading guilty, waiving counsel, and competency to stand trial?  1) Whether the defendant rationally understands the nature of the charges and proceedings against him and 2) Whether the defendant has the present ability to rationally consult with his attorney. 

95. What constitutional rights are given up when a defendant pleads guilty? 1) Privilege against self-incrimination, 2) Right to a jury trial, 3) Right to confront adverse witnesses, 4) Right to a speedy trial, and 5) Right to be convicted beyond a reasonable doubt.

96. Does the defendant have to voluntarily and knowingly waive the above rights?  YES every guilty must do this.

97. What is an Alford plea?  The court may accept a guilty plea where the defendant claims factual innocence but the record reflects an otherwise guilty plea (example is defendant pleading guilty to life sentence to avoid death penalty but claiming innocence).

98. Can defendant appeal following a guilty pleas?  Only with permission by court

99. What are the exceptions to requirement of obtaining court’s permission to appeal following a guilty plea? 1) There was a written pre-trial motion filed by defendant that was overruled by the court or 2) The trial court completely failed to admonish the defendant or 3) The defendant is mentally incompetent or 4) the plea is involuntary, or 5) The defendant received inadequate assistance of counselor 6) A jurisdictional defect exists in the pleading court. 

100. What must court determine before accepting a guilty plea on a felony charge? 1) The defendant is competent, 2) The plea is voluntary, 3) The defendant is knowingly waiving certain rights, 4) That any recommendation by the prosecutor is not binding on the court, 5) That defendant’s right to appeal may be restricted, 6) Whether the court intends to follow the plea agreement, 7) The punishment range (min-max) of the offense plead, AND 8) If defendant is not an American citizen, he may be subject to deportation or denial of citizenship 

101. When is the prosecutor’s opening statement?  Following the defendant’s plea.

102. If prosecutor waived opening statement can defense open?  NO, not until the prosecution has rested.

103. What is a leading question?  Those questions that suggest a desired answer.

104. Are leading questions allows on direct or redirect exam?  NO.

105. What are the 10 exceptions to the rule that a prosecutor not being allowed to ask leading questions? 1) Preliminary matter, 2) Matters not in controversy, 3) Transition questions, 4) To refresh a witness’s memory, 5) Where a witness is reluctant to answer, 6) Where the witness’s capacity to communicate is low or limited, 7) To impeach one’s own witness (when allowed), 8) Where the witness is young, 9) Where the witness is hostile, and 10) Where a party to the suit has been called as a witness or is identified with the opponent party 

106. Can you ask leading questions on direct or redirect?  NO, only allowed on cross- examination.

107. What is the purpose of redirect examination?  To rehabilitate a witness after cross examination or to explain or rebut testimony developed during cross examination.

108. When can you bolster a witness?  When the credibility of the witness has first been attacked

109. What is the two-pronged test for Husband-Wife privilege?  Competency (testimonial prong) and confidential (communication prong).

110. What is confidential relative to the HW privilege?  Means that it was intended to be private and not disclosed to others. 

111. What is the result of HW exceptions? 1) Can compel spouse’s testimony if spouse was victim, if charged crime was against spouse, minor child, or member of household, 2) Can no longer marry person to get privilege, and 3) Can compel spouse to testify about blood stain on shirt (not confidential)

112. Is there physician patient privilege in Texas?  NO (only in civil cases)

113. Is there a psychotherapist privilege in Texas?  No if Texas, yes in Federal

114. What are 16 examples of non-hearsay evidence under the Texas Rules?  1) Prior inconsistent statement, 2) Prior consistent statement, 3) Prior identification of person, 4) Admissions by a party opponent, 5) Agency type questions, 6) Vicarious admissions (statement of EE within scope of employment), 7) Co-conspirator statements, 8) Depositions, 9) Verbal Act doctrine (independent legal consequences such as perjury or threat made to a police officer), 10) Verbal party of acts (words that explain the meaning of a transaction), 11) Statements offered to show the effect on the person hearing the statement, 12) Statements offered to prove the identity of the declarant or to identify a time, place or location where a statement is made, 13) Statements offered only to impeach the credibility of a witness (not offered to prove truth), 14) Mechanical traces (identifying tags), 15) Non-assertive expressions or writings, 16) Photos, motions pictures, and videos are not hearsay unless they depict assertive conduct, and 17) Behavior of animals (dogs barking) or product of machine (i.e., spedometer or temperature guage)  

115. What is hearsay? Any out-of-court statement offered to prove the truth of the statement

116. What are hearsay exceptions where the availability of declarant is immaterial?  1) Present sense impressions (describes even during or immediately thereafter), 2) Excited utterance (res gestae), 3) State of mind of declarant to show present physical, emotional or mental condition of declarant (my head hurts or I plan to go to Texas next week), 4) Statements made by patient/victim to medical personnel for purposes of treatment or diagnosis, 5) Business records and public records, 6) Absence of business or public record following a diligent search, 7) Statement against interest.

117. Are police reports admissible?  NO, unless officer first testifies

118. Are forensic lab reports admissible?  NO unless the person who wrote the report testifies.

119. What makes people unavailable to testify?  PRISM.  Privilege, REFUSES to testify, Incapacitated (death, physical or mental), Subpeona (beyond service of process) and Memory (lack thereof). 

120. What are the 6 modes of impeachment used in Texas? 1) Prior inconsistent statements, 2) Bias, Prejudice, Motive, or Interest by Witness, 3) Witness has a prior conviction of a felony or crime of moral turpitude, 4) Defects in perception, capacity, 5) Character evidence to impeach witness for truth or veracity, and 6) Contradiction (except for collateral matters).

121. What hearsay is allowed if a witness is unavailable to testify?  Former testimony that was subject to cross-examination and dying declaration.

122. Do Texas rules require foundation for prior inconsistent statements?  YES, but not under FRE.  Testimony on the contents of the statement, the time and place of the statement, and to whom the statement was made.

123. What is the result if a prior statement only relates to a collateral matter and the witness answers it?  The examiner must take the witness’s answer (no extrinsic evidence is allowed)

124. What does Texas permit on cross-examination?  Permits CE of any witness on any relevant matter (but does not extend to collateral matters, not important to prove the case), including credibility.  FRE limits CE to matters covered on direct exam and credibility.

125. What is Opening the Door?  If a witness leaves a false impression regarding his/her credibility, the opposing party is permitted to correct the false impression (i.e., witness making a blanket statement that he has never been convicted).

126. What are the common examples of character evidence?  1) Honestry/dishonesty, 2) Violent/Peaceful, 3) Careful/Careless, 4) Reckless/Safe, and 5) Law-abiding 

127. Is character evidence more likely to be allowed in a criminal or civil trial?  Criminal 

128. What is the correct form for Opinion questions on cross-examination of a reputation witness?  “Do you know?”

129. What is the correct form for Character questions on cross-examination of a character witness? “Have you heard or are you aware of specific act negating character trait?”

130. When can the prosecution offer evidence of defendant’s bad character?  If the defendant has first opened the door to his good character

131. What prior convictions are admissible at trial if defendant testifies?  All Felonies and crimes of moral turpitude, both felony and misdemeanors

132. What are examples of moral turpitude?  Theft, tax evasion, prostitution, receiving stolen property, and gambling

133. What is not moral turpitude?  DWI, public intoxication, possession of marijuana, possession of a weapon, and disturbing the peace. 

134. How old can a prior conviction be to be admissible at trial?  10 years UNLESS the probative value outweighs the prejudicial effect and then the conviction can be older than 10 years

135. Are appealed convictions admissible?  NO only final convictions.

136. Is there a notice requirement for intention to admit into evidence of prior conviction?  YES.

137. What will other crimes be admissible to show bad character or predisposition to commit bad acts?  MIAMI COP-K.  If the crimes are offered to show:  Motive, Intent, Absence of Mistake or accident, Identity, Common Scheme, Opportunity, Plan or Preparation, and Knowledge.

138. When will the prosecution be allowed to offer evidence of extraneous offenses?  To prove a contested issue and its probative value is not substantially outweighed by its prejudicial effect and the extraneous offenses cannot be too remote in time (10 years)

139. When is individual voir dire conducted? In capital cases where the death penalty is sought.

140. When are jurors absolutely disqualified? Prior conviction of or presently charged with felony or theft or juror is presently insane.

141. How many people are on jury?  12 in felony and 6 in misdemeanor and requires unanimous verdict.

142. What are basic qualifications for Texas jurors?  1) Qualified voter in Texas and county, 2) No prior conviction for theft or any felony, and 3) Not presently charged with theft or any two felonies

143. What the two reasons for excusing for two reasons? Challenge for cause and preemptory challenges?

144. Give examples of challenges for cause?  1) Not mentally or physically fit, 2) cannot read nor write, 3) is a witness in the case, 3) served on the grand jury in the case, 5) biased or prejudiced for or against defendant 

145. How many preemptory challenges are allowed in the different levels of Texas Courts? 1) 15 in capital cases, 2) 10 in felony trials, and 3) 5 in misdemeanor trials 

146. Has Texas extended Batson to religious preferences?  NO.

147. To whom does Batson apply?  Prosecutors, defense attorneys, and in civil trials.

148. What is the Batson procedure?  1) make the motion before the jury is sworn or empaneled, 2) a prima facie case of purposeful discrimination msut be shown, 3) once prima facie case is made the BOP shift to other party to give a race neutral reason for the preemptory challenges, and 4) Finally the BOP shifts back to the objecting party to rebut other party’s explanations.

149. What two forms can the charge be in?  Indictment or information.

150. Is a prospective juror’s birth in a foreign country a race neutral reason for preemptory challenge?  Yes.

151. What is the purpose of a Motion in limine?  The purpose of the motion in limine is to obtain an advance ruling from the trial court whether certain evidence will be admissible or inadmissible at trial, to prevent certain evidence from coming to the jury’s attention.  It is important in planning trial strategy, e.g. whether defendant’s prior conviction will be admissible often determines whether defendant will testify.

152. What is the Gaskin Rule?  Once a witness (other than the accused) has testified on direct exam, the party that did not call the witness is entitled to have the calling party produce any statement by the witness that is in the possession and relates to the subject matter of the testimony.  If prosecutor does not produce it, the judge can order a mistrial.  

153. What is a STATEMENT for purposes of the Gaskin rule?  1) A written statement made by the witness that is signed or otherwise adopted or approved by him, 2) a substantially verbatim recital of an oral statement made by the witness and it recorded contemporaneously with the making thereof, and 3) A statement, however taken or recorded, or a transcription thereof, made by the witness to the grand jury.

154. What is the procedure for the Gaskin Rule?  Rule on motion for production, order production, and grant short break for production of the statement or excised statement or sanction for failure to produce statement.

155. Can both sides discover prior statements of witnesses?  YES with the exception of the defendant’s.

156. Who may offer a writing to refresh memory into evidence?  The opposing party, the party using it cannot use it to bolster its witness.

157. What is the presumption relative to competency of lay witnesses?  It is presumed they are competent.

158. Who is per se incompetent to testify?  Judge or jurors

159. Can lay witnesses testify to opinions?  Yes, as well as testifying to facts.

160. When is expert testimony admissible? If 1) the witness is qualified as an expert, 2) the subject matter is appropriate for expert testimony, and 3) the expert testimony will aid or assist the jury in deciding the case

161. What is the procedure for admitting NOVEL Scientific Evidence?  Subject to rule 403 balancing test (if probative value outweighs prejudice)

162. What does Texas follow relative to expert testimony?  Daubert (just like FRE).

163. Does the hearsay rule or best evidence rule apply to expert testimony?  NO, if the expert merely testifies and explains the underlying facts or data which give rise to the expert opinion. 

164. What is improper objection to expert testimony?  “Opinion embraces an ULTIMATE ISSUE or INVADES THE PROVINCE OF THE JURY

165. What are proper objections to expert testimony? 1) The opinion is beyond the expert’s expertise, 2) The opinion will not help or assist the jury, and 3) Probative value is substantially outweighed by unfair prejudice.

166. Can expert testify that a particular witness is truthful or credible?  NO because it would not be useful to the jury.

167. Who has a constitutional right to a CLOSING ARGUMENT?  The defendant 

168. When is closing argument in Texas?  In Texas the jury charge precedes closing (in Federal court it can be before, after, or both).

169. What four subjects is closing argument limited to?  1) Evidence introduced at trial, 2) Inferences from the evidence, 3) Response to opponent’s argument, and 4) Plea for law enforcement

170. What are improper closing arguments?  Name calling, personal attacks on opposing counsel, lack of remorse, defendant not testifying, referring to community’s expectations of the outcome of the case (but can be a proper plea for law enforcement), considerations of parole in the sentence, personal opinion.

171. Is Post arrest silence admissible?  NO  

172. Is Pre-arrest silence admissible?  YES.

173. Does the jury have to be sequestered?  YES, after jurors begin to deliberate in a felony case, the jury must be sequestered unless permission to separate is given by the court with consent of both sides.  

174. What is a HUNG JURY?  Jury cannot reach a verdict and court should not inquire into the numerical division of the jurors.

175. What if the court abuses its discretion and prematurely declares a mistrial can the defendant be tried again?  No, double jeopardy prohibits a retrial for the same offense.

176. When will the jury be sent back for further deliberations?  If the verdict is not unanimous or the verdict is not authorized by law.

177. What must the jury charge set forth? 1) Law applicable to the case, 2) Not expressing any opinion on the weight of the evidence, 3) No summation of the testimony or the facts, nor 4) Using any argument in the charge designed to arouse the sympathy or passions of the jury.

178. What is the general framework for a jury charge?  Jury instructions must be restricted to the scope of the indictment and the jury should only be presented theories alleged in the pleadings, 2) all of the elements of the crime that are supported by the evidence, 3) Minimum requirement is that the charge must CORRECTLY STATE THE LAW, 4) Must present all theories presented by the evidence admitted at trial, 5) Must include every defensive issue raised by the evidence.

179. Is substitution of new theories error?  YES.

180. Is omission of an element of the crime in the jury charge reversible error?  Not necessarily

181. Is court required to define reasonable doubt per US Constitution or per Texas state law?  NO.

182. If the erroneous charge caused “any harm” to defendant is reversal warranted?  YES unless it was harmless error.

183. What if the defendant to properly object at trial to the jury charge?  The charging error is not preserved unless the harm is egregious

184. What will the appellate court look at to determine egregious?  The actual degree of harm in light of 1) the entire jury charge, the state of the evidence, 3) the argument of counsel, and 4) other evidence in the trial record.

185. Define egregious harm?  Means the defendant was denied a fair trial. 

186. Are the results of polygraph tests admissible?  NO, not for any purpose in both civil and criminal cases  EXCEPT if defendant testifies on direct claims to have passed the polygraph then the prosecutor may offer rebuttal to show he did not pass

187. What if both sides stipulate in advance of that a polygraph is admissible?  It is still inadmissible/

188. What is a CHAIN OF CUSTODY?  It is required of the party offering the evidence.  

189. Does a weak chain of custody make the evidence inadmissible?  NO, The lack of evidence as to chain of custody only goes to the weight of evidence and not the admissibility.

190. PUNISHMENT PHASE

191. What types of evidence are relevant for sentencing?  1) Defendant’s character, 2) Defendant’s prior criminal convictions (no 10 year limit), 3) the circumstances of the crime, 4) Extraneous offenses by defendant (if proved BRD) and 5) delinquency adjudication 

192. Does Texas allow juries to assess punishment?  YES, only one of a handful of states that allow it.

193. When must the jury assess punishment in Texas?  In death penalty cases.

194. Can defendant plead guilty and still elect jury sentencing?  YES

195. Can the trial court sentence probation if the jury does not?  YES, as long as the jury sentence does not exceed 10 years

196. If defendant is found guilty can he change his mind and have the judge sentence him?  YES

197. When must defendant elect jury sentencing?  If eligible for probation before trial begins, if not eligible for probation before the voir dire examination.

198. When is the judge not allowed to sentence a defendant to probation?  Murder, capital murder, aggravated kidnapping, aggravated sexual abuse, aggravated robbery, indecency with a child, sexual assault, or defendant used a deadly weapon during the commission of a felony (these are called 3G offenses)

199. Can the jury assess probation for 3G offenses?  YES.

200. If jury cannot reach a unanimous verdict at punishment phase does it invalidate the guilt verdict?  YES.

201. Does the trial court have a statutory duty to give a reasonable doubt instruction to extraneous offenses at the punishment phase, whether requested or not?  YES and failure to do so is subject to harmless error rule (NEW CASE)

202. Is evidence of gang membership and its types of activities admissible in the punishment phase?  YES.

203. Can prior convictions be used to enhance sentencing?  Yes if defendant has prior convictions and the prior conviction was final before the date of the commission of the present offense (if defendant fails to object it will be waived).

204. How do you prove prior convictions?  Certified copy of judgment from trial court (self-authenticating), 2) pen packets (penitentiary file), admission by defendant, and stipulation between prosecution and defense.

205. If defendant appeals because the evidence was insufficient as a matter of law how will the appellate court review the evidence?  In the light most favorable to the verdict.

206. If the defendant appeals on factual sufficiency how will the appellate court review the evidence?  It will review all the evidence and will set aside a verdict only if it is “so contrary to the overwhelming weight of the evidence as to be clearly wrong and unjust.”  
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