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Chapter 3 Personal Property

A. Introduction

B. Wild Animals

PIERSON v. POST, 3 Cai. R. 175

SUPREME COURT OF JUDICATURE OF NEW YORK, 1805
OVERVIEW: Plaintiff hunter was out with his hounds chasing a wild fox when defendant interceptor, knowing the fox was being chased, shot and killed it. Plaintiff brought an action against defendant for trespass, and the trial court ruled in his favor. Defendant appealed, arguing that plaintiff had no rights in the fox merely because he was chasing it. The court reversed, holding that mere pursuit did not give plaintiff a legal right to the fox, but that it became the property of defendant, who intercepted and killed him. The court held that however uncourteous or unkind defendant's conduct was toward plaintiff, it produced no injury or damage for which a legal remedy could be applied.

Rule of capture – to gain title one must kill, capture, mortally wound, or trap so that the wild animal is within your (certain) control.  Can expend a lot of labor and not get the results of that labor (an inflexible rule)

Rule of Sportsmen (hot pursuit)

1.
No touch required

2.
Prey must be within reach or pursuer must have reasonable prospect of taking

3.
Intent to convert to one’s own use is required

4.
This is a flexible rule and would be costly to litigate

5. Both the Rule of Capture and the Rule of Sportsmen are first in time.  

Rule of Sportsmen is first to see/pursue it and Rule of Capture is first to kill or capture it

Ratione Soli – ownership of wild animals on one’s land by virtue of owning the land ( also called constructive possession)

Relativity of Title – title is relative depending on where you stand.  He who has the better legal standing has the better title

Rule of Animus Revertendi – if a wild animal has a habit of returning, the owner does not lose title when the animal leaves during the day.  Places the burden on the person claiming title to the supposedly domesticated wild animal to mark it, collar it, etc. to show possession

Rule of Escape – if wild animals escape from a possessor, the possessor loses his property rights based on possession and the animal is again subject to the 

Rule of Capture
Escape of elk (wild animal) ends property interest owner. if owner had bought the elk, the maybe it’s a domesticated animal, not wild, so maybe escape of elk may not end property interest

Trespass negates rule of capture
C. Found Property

Classifications of property are generally used to promote “true owner’s” rights

A) Abandoned property owner intends to abandon and voluntarily relinquishes all rights, title and interest. Finder becomes new owner.  

B) Lost property owner unintentionally parts with property and does not know where it is Finder is new owner, unless true owner comes forward 

C) Mislaid property owner intentionally and voluntarily placed property but forgot about it Owner of premises where property is found is new owner 

D) Treasure Trove Valuable coins or currency, hidden or concealed for such a time the owner is probably dead or undiscoverable Finder is new owner unless true owner comes forward
Benjamin v. Lindner Aviation, 534 N.W.2d 400
SUPREME COURT OF IOWA, 1995
OVERVIEW: A finder discovered money within the wings of an airplane. The finder claimed that he was entitled to the money, after one year, sought a declaration of rights pursuant to Iowa Code § 644 (1991). The owner of the plane claimed the money as against the finder. The district court determined that the statute only applied to lost property, that the money was mislaid property, and that it therefore belonged to the owner of the premises where it was found, which in that case was the plane. The district court awarded the finder a 10 percent finder's fee pursuant to Iowa Code § 644.13 (1991). On review, the court held that the district court's finding that the money was mislaid property was supported by substantial evidence because (1) the district court correctly looked to the common law classifications of found property to determine the rights, and (2) the place where the money was found and the manner in which it was hidden supported an inference that the money had been intentionally placed in the wing. The court held that the district court erred in awarding a finder's fee because § 644.13 only applied to lost, and not mislaid, property.
Favorite v. Miller, 176 Conn. 310
Supreme Court of Connecticut, 1978

OVERVIEW: The finder argued that his rights in the statute were superior to all others except the true owner, which was the British Government and that he was acting as an archeologist and should have been rewarded for his efforts. The court rejected the finder's arguments and noted that the finder's position had some defects. Most notably, the court pointed out that finder obtained possession of the statute by trespassing on the property owner's land. The court noted that the finder had been given the identity of the property owner prior to entering on their property. The court found that the trespass was not technical or trivial and pointed out that when a finder trespassed to obtain possession of the property, the normal preference of finder over the owner of the place where the property was found did not apply.

In cases where True owner lost property, then finder 1 lost property and a finder 2 exists.  Finder 1 has right to possession of item except the true owner and can sue finder 2 for item and/or its value

Finder 2 can later be sued by true owner (and then sue finder 1)

Note 2 Contrary to Abby’s advice, property ($5000 dollar bill) could be mislaid, intentionally used as a bookmark and forgotten, if mislaid the library would then be the new owner
Hypo:  Property stored in glass jar & buried (assume mislaid) land changes owner, dirt used as fill for other land, later construction worker finds jar, what is the premises?

Hypo:
Person goes to barber has hair cut, wallet $100 is found on table next to chair where person was sitting – mislaid, under chair, probably lost, but could be mislaid if had gotten knocked off.
D. Bailments


Allen v. Hyatt Regency-Nashville Hotel, 668 S.W.2d 286

Supreme Court of Tennessee, 1984

OVERVIEW: The vehicle owner parked his vehicle in a garage owned and operated by the hotel. The vehicle was stolen and he filed suit against the hotel, alleging negligence. The trial court found in favor of the vehicle owner. The hotel appealed, and the court affirmed. The court found that because the vehicle was not left in an open or unattended lot, that a bailment for hire was created. Thus, under a bailment for hire, a statutory presumption of negligence arose, under Tenn. Code Ann. § 24-5-111, once the vehicle was found to be missing. The court recognized that there was a question as to whether there had been sufficient delivery of possession and control to create a bailment when the owner locked a vehicle and kept the keys. Nevertheless, the realities of the situation were that the operator of the garage was expected to provide attendants and protection. Thus, the facts of the case were not at variance with the legal requirements of the traditional concept of a bailment for hire.
Bailments are governed either under contract law or property law concepts

Requires:
1) Delivery (of possession) 

Possession = control and intent to  control 

2) Acceptance/Bailee

This policy allows marketplace to determine where people park their cars.

If bailment was created & no return (either by loss or theft) or damaged, then look to standard of care owed to owner.
Buena Vista Loan & Sav. Bank v. Bickerstaff, 121 Ga. App. 470
Court of Appeals of Georgia, 1970

OVERVIEW: The customer received one key from the bank to his rented safe deposit box. When he returned the key to the bank because it failed to work properly, he received a second key. The customer stored cash in the safe deposit box, from which the cash disappeared. The court affirmed the decision of the superior court that denied the bank's motion for summary judgment because a bailment existed between the bank and the customer, and the bank was charged with the duty to exercise ordinary care pursuant to Ga. Code Ann. §§ 12-104, 12-301, 12-404. Once the customer offered proof of the loss, the bank had an affirmative duty to produce evidence of its diligence in order to rebut the presumption of negligence. By filing a motion for summary judgment, the bank had an even greater burden of demonstrating the absence of any issue of material fact in regard to its exercise of ordinary care. The evidence that the bank's practices fell below acceptable banking industry standards created a material issue of fact.

Bailments by Mutual benefit – Safety Box – ordinary care owed by Bank who had no control over box contents, but a bailment existed anyway

If Bailment is for:

Sole Benefit of Bailee – Great care, liable for slighting

Sole benefit of Bailor – Slight care, only liable for gross neg., policy does not want to put too much burden on the involuntary bailor
Shamrock Hilton Hotel v. Caranas, 488 S.W.2d 151
Court of Civil Appeals of Texas, Fourteenth District, Houston

OVERVIEW: Appellees bailors as paying guests of appellant hotel bailee left a purse containing $ 13,062 in jewelry in the appellant's restaurant, that was later found and returned to an unknown person by the cashier. Appellees sued alleging negligent delivery of the purse to an unknown person. The trial court found for appellees. The appellate court, besides finding that the admission of out-of court statements made by the cashier did not constitute reversible error, found that a bailment for the mutual benefit of the parties existed, and held that appellant owed appellees the duty of reasonable care in the return of the purse and jewelry, and was therefore liable for its ordinary negligence. Furthermore, the actual cause that produced the loss was wholly independent of the appellees' negligence, and appellant's primary duty of ordinary care to its paying guest was clear.
W/constructive bailment, bailee is responsible for misdelivery or refusal to deliver if they are negligent.
E. Gifts

Elements Needed to Establish an Inter Vivos Gift
There are three elements necessary to establish an effective inter vivos gift. These elements are:

Donative Intent. The donor must have the intent to make a present/immediate transfer of ownership of the property to the donee.

Delivery. The donor must make an effective delivery of the object of the gift to the donee.

Acceptance. The donee must accept the object of the gift. Acceptance of a gift is usually presumed where the object of the gift is beneficial to the donee.

NOTE:Requiring delivery is 

1. evidence of intent
2. focus or solidifies transaction
Irvin v. Jones, 310 Ark. 114
SUPREME COURT OF ARKANSAS

OVERVIEW: The donor bought certificates of deposit payable to herself and to each of the purported donees, as joint tenants with right of survivorship. The donor cashed the certificates and the donees filed the action for conversion of the proceeds, claiming that the certificates were gifts inter vivos. The donor contended that she only intended for the donees to have the certificates upon her death, if she had not already cashed them, and that she had never delivered possession of the certificates to them. The court affirmed. There were arguably disputed facts regarding whether or not the donor had the requisite intent to make an irrevocable gift inter vivos. However, it was undisputed that the donor retained sole possession of the certificates at all times and that she never delivered them to the donees. Thus, the donees offered no proof of the element of delivery, which was an essential element of the claim of a valid gift inter vivos. Therefore, there was no remaining genuine issue of material fact, and the donor was entitled to judgment as a matter of law.

The intent requirement exists to confirm the donor's subjective intent (i.e., in the donor's own mind) to make a present transfer of ownership. 

In contrast, the delivery requirement exists to assure that there is an act or acts that provide some objective manifestation of the donor's subjective intent --- i.e., some action that corroborates the donor's intent to make a presently effective gift.

The donor must satisfy the delivery requirement by physical (manual) delivery of the object of the gift to the donee beyond his dominion and control divesting himself of his prior ownership

Because the delivery requirement serves such an important evidentiary function (objective corroboration of donative intent), courts tend to require manual delivery --- whenever possible or practical --- in order to provide the best possible assurance or corroboration of the donor's intent.
Gruen v. Gruen, 68 N.Y.2d 48
Court of Appeals of New York, 1986

OVERVIEW: Plaintiff brought suit against defendant seeking a declaration that plaintiff was the owner of a painting gifted to him prior to his father's death. The lower court entered judgment in plaintiff's favor, holding that a valid gift was made. Defendant appealed. The appeals court affirmed. The appeals court held that a valid gift consisted of a donative intent, delivery, and acceptance by the donee. As to donative intent, the appeals court held that a life estate and remainder could be created in a chattel. The court continued and held that whether the maker intended the gift to have no effect until after the maker's death, or whether he intended it to transfer, some present interest was the determinative factor. As to delivery and acceptance, the appeals court held that delivery need not be physical and acceptance was presumed where the subject of the gift was valuable.
Note: Some courts require actual physical delivery of the item because that is the best evidence of delivery, but in Greun v. Greun, the symbolic nature of a physical delivery would provide no better evidence than the letters already provided.
In re Estate of Gladowski, 483 Pa. 258
Supreme Court of Pennsylvania

OVERVIEW: Appellee daughter lived with and cared for her father until his death. The lower court ruled that appellee was entitled to the proceeds of a joint savings account. Appellants, three of decedent's children, sought review of the denial of their petition to compel appellee to pay the estate the proceeds from the account and to account for funds she withdrew. The court vacated the decree. The presumption of an inter vivos gift created by the signed joint bank account contract was overcome by clear, precise, and convincing evidence. Appellant admitted her father wanted her name on the account as a matter of convenience at the time it was opened. The donative intent essential to a completed gift inter vivos was thus not present at that time. The will bequeathed the residue of the estate in equal shares to the seven children. The only assets other than the savings account were already designated for appellee. If decedent had already effected an inter vivos gift of the savings account, there would have been no assets to form his residuary estate and the will provision would have been meaningless. The trial court erred in refusing to direct appellee to account for the funds involved.
Proof of a joint account raises presumption of donative intent, but donative intent must exist at the time account is opened.
Braun v. Brown, 94 P.2d 348,
Supreme Court of California

OVERVIEW: The decedent and the beneficiary had a long history of friendship. After the decedent was confined to his room by reason of illness, he presented the beneficiary with a safe deposit key and told her that everything in the box belonged to her. The trial court confirmed that this was a gift to the beneficiary. On review, the administrator contended that: (1) the failure of the trial court to specifically find that the decedent acted in contemplation of death was reversible error; and (2) there was no substantial evidence in the record to support the finding that the decedent had the specific intent then and there to give to the beneficiary the contents of the safe deposit box, or did anything to effectuate delivery. The judgment was affirmed. The court concluded that both the circumstantial evidence and the presumption raised by Cal. Civ. Code §§ 1149 and 1130 were sufficient to support the finding that the gift by the decedent to the beneficiary was made by him in contemplation of death and was a gift causa mortis. Further, the court concluded that the decedent effectuated his intention by delivering the safe deposit key to the beneficiary.

NOTE: When the object of the gift is not capable of being physically delivered, or where physical delivery would be impractical under the circumstances, the law permits the donor to make a constructive delivery --- by delivering to the donee the means to permit the donee to exercise dominion and control over the object of the gift.

The causa mortis gift is really a small subset of the inter vivos gift (i.e., a special type of inter vivos gift). If a donor makes a valid causa mortis gift, the gift is immediately effective to transfer ownership of the object of the gift to the donee. In other words, the donee immediately becomes the owner of the subject matter of the gift, even while the donor is still alive. If the donor then proceeds to die from the peril that placed the donor in expectation of imminent death, the gift becomes absolute. But if the donor recovers, the donee's interest is terminated and the donor may reclaim ownership of the object of the gift. And while the donor is still alive, the donor can revoke the gift and terminate the donee's interest if the donor wishes.
Gifts Causa Mortis are revocable in 3 ways 1) by express words of donor 2) Donor recovers from fear of imminent death or 3) donee dies first
POLICY: By requiring evidence that the donor intended to make the gift presently effective during the donor's life, the law draws a distinction between causa mortis and testamentary gifts --- and thereby discourages reliance upon causa mortis gifts as a method of estate planning. In this way, the law hopes to limit the causa mortis gift to those situations where careful estate planning would be impossible or not justified due to the expense involved.
*A will executed after a gift causa mortis will NOT revoke the gift
Constructive delivery is delivery of means of access or control (safety deposit box key) 

Symbolic delivery is handing over something which represents the gift (title to car)
F. Fixtures

Fixtures: an item of personal property attached to land in such a way that it becomes part of the realty

Everitt v. Higgins, 838 P.2d 311
Court of Appeals of Idaho, 1992

OVERVIEW: The buyers claimed that the wood stove in the house that they bought from the sellers was a fixture that passed to them by deed with the real estate and, alternatively, that the wood stove passed to them under the terms of the real estate contract. The district court held that the stove was the sellers' personal property and was not covered by the terms of the contract. On appeal, the court affirmed. The court applied the three-element annexation test to the undisputed facts and concluded, as a matter of law, that the stove was not a fixture. The stove was not annexed to the realty actually or constructively, it was not adapted to a use that made it part of the realty, and it was not intended to be a permanent accession to the real estate. The terms of the real estate contract simply did not encompass the wood stove. The court granted the sellers attorney's fees under Idaho Code § 12-121 because the buyers' appeal was frivolous, unreasonable, and without foundation.

Element of Fixtures

1. Annexation

2. Adaptation
3. Annexer’s intent
Factors in determining intent of annexer objective std. Pg 210 

Benefits of obj. std.

1. provides predictability (reduces litigation)
2. sends clear signals to potential buyers & lenders
Metropolitan Cablevision, Inc. v. Cox Cable Cleveland Area, 

604 N.E.2d 765
Court of Appeals of Ohio, Eighth Appellate District
OVERVIEW: The cable company and the wireless cable company competed for customers. The cable company installed wires in customers' homes, but did not remove them if the customers cancelled their service. If a former cable company customer switched to the wireless cable company's service, the wireless cable company used the previously installed wiring. The subscriber cancelled her service with the cable company and subscribed to the wireless cable company's service. The subscriber refused to allow the cable company to remove the wiring from her home. The court upheld the trial court's determination that the wiring installed by the cable company was a fixture and part of the subscriber's realty. The wiring was stapled, screwed, and clamped to the walls, floors, and basement joints of the customers' homes, and removing the wiring was expensive and caused damage. Though the contract between the cable company and the customers, including the subscriber, allowed the cable company to remove its cable equipment, the equipment referred to was the moveable components of the cable service. The cable company was properly precluded from removing the wiring from the subscriber's home.
Annexation – attached or connected

Severance is a permanent removal

*constructive annexation may be found where the object comprises a necessary, integral or working part of some other object which is attached, necessary or at least a useful, adjunct to the realty

The law is background for parties to negotiate contracts. Note 1 a bldg. is not necessarily a fixture, bungalow on beach, even though attached to electrical wires, sat on cinder blocks, found not to be annexed, strong showing of intent
Chapter 2 Landlord-Tenant

A. Introduction

Property view of landlord-tenant law:

Lease coventants are independent (promises) one has no duty beyond delivering possession (if house burned down, lessee still had to pay rent)

The modern trend is to view these issues under a contract approach.  Texas is quite pro-tenant.

Cases draw bright-line between modification and terminating agreements maybe because rescission can be performed immediately

If no lease is written, a tenancy at will is presumed

B. Leases

1. Creation – Statute of Frauds

Gee v. Nieberg, 501 S.W.2d 542
Court of Appeals of Missouri

OVERVIEW: The parties entered into a one-year written lease. The tenants paid one month's rent as a security deposit that was to be returned to them at the expiration of the lease. After paying 11 months' rent, the tenants moved and sought the return of the security deposit. They claimed that the twelfth month of the lease had been mutually terminated by oral agreement. The landlord refused to return the security deposit. In the tenants' action, the trial court found in their favor. On appeal, the court affirmed. Testimony as to the oral agreement was not improperly admitted in violation of the parol evidence rule because it was subsequent to the time of the written execution of the lease. There was consideration for the termination of the lease where the landlord, because of problems caused by the tenants' children, told the tenants to find another place to live and he would release them. The oral termination did not violate the Statute of Frauds where its purpose was not to add to or change the nature of the obligations under the old lease, but rather to end it. The lease agreement was executory, and the unexpired term was less than that required by the Statute of Frauds to be in writing.
2. Classification by Duration

a. Tenancy for Fixed Term (Estate for Years)

Ends @ expiration of term, no notice required @ CL, no limit on yrs.
b. Periodic Tenancy

successive identical periods of time

Created by express agreement or by operation of law from parties conduct (by how rent is calculated)- automatically renewed, unless notice to terminate properly given
c. Tenancy at Will

may be termineated at the election of either party @CL no notice req’d

d. Tenancy at Sufferance (Holdover Tenant)

At end of fixed term or tenancy period, tenant stays in possession. L can treat them as trespasser or tenant

NOTE: 2 Views on what is “effective notice”
1.
if notice is not given timely, it is void OR

2.
it is effective for the next term
C. Right to Possession and Quiet Enjoyment

1. Possession at Commencement of Lease

Hannan v. Dusch, 154 Va. 356
Supreme Court of Virginia

OVERVIEW: Plaintiff leased property from defendant. Defendant failed to oust previous holdover tenants. Plaintiff contended that defendant's failure to remove the obstruction to his entry and put him possession was a breach of contract and deed. Defendant asserted that it only implied a legal right to enter, and was not a guaranty against damages resulting from the wrongful act of a third person who may happen to be in possession. The court held that defendant, absent an express provision found in the lease, impliedly covenanted that plaintiff shall merely have the legal right to possession at the beginning of the term; that is, that the possession shall not be withheld by defendant himself or by one having a paramount title, but that there was no implied covenant to put the lessee in possession as against an intruder.

American rule Justifications
1. An implied covenant to deliver possession is unnecessary because the tenant can bargain for an express covenant.

2. An implied covenant will provide a disincentive for landlords to lease their property when it is occupied by an existing tenant.

3. The American rule is consistent with the general principle that persons are not liable for wrongs committed by third persons.

4. The American rule is consistent with the treatment of trespassers who enter the leased premises after the lease begins--the tenant bears the risk.

5. The tenant, and not the landlord, may be entitled to use the forcible entry and detainer statute to evict the holdover tenant. 

Justifications for English Rule
In contrast, courts embracing the English rule have argued:

1. A tenant who rents property expects to obtain possession at the beginning of the term. In the words of the case from England that began this line of authority:

he who lets, agrees to give possession, and not merely to give a chance of a law suit.
Coe v. Clay, 130 Eng. Rep. 1131 (Common Pleas 1829).

2. The landlord is more likely than the tenant to know whether the existing tenant will hold over. The landlord has leverage (e.g., threat to retain security deposit) that may help persuade the tenant to vacate timely.

3. If litigation is required to evict a holdover tenant, the landlord and not the tenant has access to the facts that must be proven to show that the holdover is in wrongful possession.

4. Landlords are more likely than tenants to be repeat players in prosecuting eviction proceedings, and thus may be able to pursue evictions less expensively due to experience.

5. The English rule is consistent with the rule for sales of goods. UCC § 2-301: "The obligation of the seller is to transfer and deliver and that of the buyer is to accept and pay in accordance with the contract. "

6. Once the tenant is in possession, he can defend himself against persons who interfere with possession (either by using self-help or judicial action), but he doesn't have these opportunities when it comes to taking possession.

The trend in the US is for courts to adopt the English rule. Although a number of states still follow the American rule, the English rule is the majority position.  

When Landlord breaches under either rule Tenant has 2 options

1. Withhold rent & seek damages

2. Repudiate lease & seek damages
2. Quiet Enjoyment during Lease Term

a. Actual Eviction

Camatron Sewing Machine, Inc. v. F.M. Ring Assoc., Inc., 179 A.D.2d 165
SUPREME COURT OF NEW YORK, 1992

OVERVIEW: The court declared that lessor's proposed renovation would cause a partial taking of tenant's leased space, and interfere with and disturb its use and occupancy of the demised space; therefore, the court permanently enjoined lessor from commencement of the renovation, as proposed. The court found that no lease provision authorized a rearrangement of demised space or gave lessor the right to make a renovation that resulted in a diminution in the size of the demised premises.

Here are some key points about the covenant of quiet enjoyment to remember:

1. The covenant of quiet enjoyment is implied in every lease if there is no express covenant.

2. The covenant protects the tenant against interference with possession by the landlord, the landlord's successors, and paramount title holders.

3. An actual eviction results when the tenant is dispossessed from part or all of the leased premises. 

4. The parties may expressly agree to modify, limit, or exclude the covenant of quiet enjoyment.

5. Remedies for breach of quiet enjoyment consist of recovery of possession, termination of the lease, damages, and rent abatement.

In Franklin, only 1 % partial eviction was found, suspends all rent.  Some jrds do a partial abatement, Split rational on statutes: For the No Side -statutes have their own remedies For the YES Side -nothing in statute precludes supplemental consequences imposed by CL
b. Constructive Eviction

Elements of constructive eviction

1. Does a duty exist either express or implied (or by statute)

2. L breached duty

3. Severity of condition rendering property “untenantable” permanent or intermittent as opposed to fleeting
4. Tenant vacated premises within reasonable time (if not tenant has waived claim of constructive eviction)
Automobile Supply Co. v. Scene-In-Action Corp., 340 Ill. 196
Supreme Court of Illinois, 1930

OVERVIEW: Plaintiff landlord brought an action to recover five months' unpaid rent from defendant tenant after evicting defendant for failure to pay rent. Defendant, who had rented the premises for its business, alleged in a motion to vacate that it was constructively evicted by the breach of plaintiff's covenant to furnish steam heat during ordinary business hours of the heating season, that defendant complained to plaintiff about the lack of heat, and that plaintiff was indifferent to the complaints. The trial court denied defendant's motion and awarded damages to plaintiff, and the appellate court affirmed. On review, the court affirmed and held that defendant failed to show a defense to the claim for rent where defendant's affidavit alleged an abandonment of the premises but not an abandonment justified by the fault of plaintiff within a reasonable time after the occurrence of the alleged breach of a covenant to provide heat. Thus, defendant was regarded as having waived defendant's breach of its covenant.

Would failure to install a smoke detector render property untenantable?

Untenantable is grave, permanent & serious (deprives tenant of use and enjoyment of its intended purpose)

Remedies 

1. Obligation to pay rent is suspended and 
2. Tenant may recover damages 
3. Constructive Eviction is often used as an affirmative defense in rent collection actions, burden of proof goes on tenant
Net Realty Holding Trust v. Nelson, 

33 Conn. Supp. 22

Superior Court of Connecticut, 1976
OVERVIEW: The lessees, who operated a miniature golf course, maintained that the intrusion and continued presence of trespassers on the leased premises, which was part of a large shopping center, and on the adjoining areas discouraged attendance at their establishment and forced them to close shop. Groups of people would come on the premises even though they did not play. The lessees did not have the right to quit possession unless some act of the landlord rendered the premises uninhabitable, resulting in a constructive eviction. The court held that a disturbance or entry by a mere intruder was not sufficient to constitute a breach of a covenant of quiet enjoyment. The court further held that because interference with the lessees' tenancy was not done with the landlord's knowledge, permission, or direction, the landlord was not liable for the actions of the intruders. The court found that the landlord took adequate preventive measures to minimize loitering, damage, or injury to the lessees and their business by employing security guards for the mall.
D. Condition & Maintenance of Leased Premises

1. Traditional Approach

a. Landlord’s Duty

Landlord must maintain bare living requirements, heat and hot water, bldg code, but not broken blinds and wall cracks b/c 1) makes L likely to inspect 2)Unequal bargaining positions 3) expectations of parties, this raises rents and constricts supply
b. Tenant’s Duty – Waste

2 types of waste – the tenant is in best position to make quick repairs to eliminate waste.

1. permissive
2. voluntary
Suydam v. Jackson, 54 N.Y. 450

COURT OF APPEALS OF NEW YORK, 1873

OVERVIEW: The lessee had a three-year agreement to lease a store from the lessor. Two years into the lease, the lessee notified the lessor that the premises were untenantable and unfit for occupancy, and surrendered possession to the lessor. The lessor filed an action to recover rent due under the lease. The trial court found for the lessor and the appellate court affirmed. On appeal, the court affirmed, finding that the lessee could not escape liability under the lease based on the condition of the property. The court ruled that 1860 N.Y. Laws ch. 345 excused a tenant from paying rent when the premises were destroyed or injured by the elements, acting with unusual power, or by human agency, but not where the condition was the result of gradual deterioration. The court found that the statute did not alter the common law rule that a tenant was responsible for ordinary maintenance of the property and that the lessee was responsible for maintaining the roof. The court concluded that a provision requiring the lessee to make certain repairs did not imply that he was relieved of the duty to make ordinary repairs.
Sparkman v. Hardy, 223 Miss. 452

Supreme Court of Mississippi, 1955
OVERVIEW: The lessee was an assignee under a lease. The lessor refused to accept rent payments on the ground that the lessee had made substantial alterations to the leased premises. The trial court found in favor of the lessee. On appeal, the court affirmed and held that the trial court was warranted in finding that the changes were temporary and were not so material as to amount to waste. The court found that in the absence of a provision to the contrary, the tenant had the right to make such temporary changes as were consistent and proper for the utilization of the leased premises. The court further found that the changes made by the lessee did not affect the four walls, the foundation, or the roof. The court concluded that the evidence demonstrated that the former status of the premises could have been restored at a cost that equaled a fraction of the actual value of the building.

2. Implied Warranty of Habitability

Why have implied warranty of habitability?  Because of false signals and expectations of parties.

Habitability Remedies

1.) Rent remedies 

2.) Special Damages

3.) General Damages (abatement) % diminution

General Damages

1. FRV as promised less FRV as let (MAKES TENANT WHOLE FROM INJURY) provides flexibility v. efficiency

2. Contract rent less FRV as let

3. % diminution

FRV= Fair Rental value

Most courts do not allow waiver!!!!

Courts will not find a violation of minor housing code violations being enforced by tenant b/c enforcement is to be carried out by gov’t authority responsible for that section of the code.
Wade v. Jobe, 818 P.2d 1006

Supreme Court of Utah, 1991
OVERVIEW: The tenant rented a house from the landlord. Shortly after she took occupancy, the tenant discovered numerous defects in the dwelling. The landlord attempted to remedy the defects but they kept reoccurring. The tenant notified the landlord that she would withhold rent until the sewage problem was solved permanently. The situation did not improve, and an inspection by the city revealed that the premises were unsafe for human occupancy due to the lack of a sewer connection and other housing code violations. The tenant moved out of the house. The landlord brought suit and was awarded unpaid rent. The tenant was denied any offsets, and her counterclaim was dismissed. The tenant appealed. On appeal, the court affirmed the dismissal of the tenant's counterclaim for declaratory relief. The court reversed and remanded the trial court's determination regarding the implied warranty of habitability. The court ordered the trial court to determine whether the landlord breached the implied warranty of habitability as defined in the opinion.
Davidow v. Inwood North Professional Group-Phase I, 

747 S.W.2d 373
SUPREME COURT OF TEXAS, 1988

OVERVIEW: Petitioner leased space from respondent for use as a medical office. After entering the premises, petitioner discovered a number of problems, including a leaking roof, pest and rodent infestation, and respondent's failure to pay electric bills. Petitioner moved out and stopped paying rent. Respondent sued to recover unpaid rent, and petitioner answered that respondent had breached an implied warranty that the leased premises were suitable for use as a medical office, thus excusing petitioner from further rent payments. The trial court entered judgment in defendant's favor, which was reversed by the court of appeals. The state supreme court reversed, concluding petitioner was not liable for unpaid rent. It held there was an implied warranty of suitability by respondent in the commercial lease that the premises were suitable for their intended commercial purpose. Moreover, petitioner's obligation to pay rent was mutually dependent on, not independent of, respondent's implied warranty.
Davidow extends warranty of habitability to commercial leases (warranty of suitability) whether commercial warranty can be waived or not is till up in the air but probably will be okay in TX “if parties expressly agree tenant will repair certain defects, the those provisions of the lease will control”
3. Express Covenant to Repair

a. Covenant by Landlord

Covenant by landlord to repair - @ CL NO OBLIGATION to rebuild premises, if contract is ambiguous, it shall be construed in favor of not rebuilding if L chooses not to.
Morris v. Durham, 443 S.W.2d 642

Court of Appeals of Kentucky, 1969
OVERVIEW: The lessors gave the tenant written notice that the lease was cancelled because of the destructive fire. He protested that the lease terms obligated the lessors to rebuild the premises, but they refused to do so. The lease did not create an obligation to rebuild after the premises were destroyed by fire. Moreover, an attorney for the lessors wrote the lessee's attorney that the lessors were willing to construct a new building in which the lessee could become a tenant provided that he agreed to the proposed conditions, but the lessee did not accept. The court did not interpret that letter as an election to rebuild.

b. Covenant by Tenant

Use cannons unless reason to do otherwise

@ CL T’s promise to repair obligates him to

return and deliver premises exactly as it was

Assume neither party caused destruction, the modern trend is to end lease and let parties go separate ways unless contract EXPRESSLY and CLEARLY imposes such duty.
Amoco Oil Co. v. Jones, 467 N.W.2d 357

Court of Appeals of Minnesota, 1991
OVERVIEW: The oil company had alleged that the individual failed to return a gas station to the oil company in as good condition as when he received it. The gas station had been substantially damaged by a fire. The issue in this case was whether a general repair and delivery covenant obligated a lessee to rebuild property destroyed or substantially damaged by fire where the lessee was not at fault. The court held that the since the oil company drafted the lease, the lease was to be construed against the oil company. The court held that the oil company did not present any evidence to suggest the parties intended the individual to assume the risk of loss by fire. Rather, the plain language of the lease spoke of the individual's responsibility for "necessary upkeep and repairs," including certain maintenance. The court agreed with the trial court's conclusion that the oil company did not carry its burden to show that the parties intended the individual to rebuild the property in the event of substantial damage or destruction. The trial court did not err in directing a verdict for the individual where the evidence was insufficient to present a fact question regarding the parties' intent.
E. Personal Injury & Property Damage

1. Tenant’s Liability to Third Party

“Liability for tenants follow control”
Howe v. Kroger Co., 598 S.W.2d 929

Court of Civil Appeals of Texas, Fifth District, Dallas, 1980
OVERVIEW: Appellants, a shopper and her husband, brought an action to recover for injuries appellant shopper sustained from a slip and fall that occurred on the sidewalk outside appellee owner's store. The trial court entered summary judgment for appellee, and appellants sought review. The reviewing court affirmed. The court held that appellee had no liability for injuries occurring on the sidewalk because it was an area outside the leased premises. The court held that appellee had no control over the sidewalk and, thus, no duty to maintain it in a reasonably safe condition or to warn of dangerous conditions. The court found that the affidavit attached to appellee's motion was not based on hearsay but that any conclusions made by the affiant as to the legal effects of the lease were irrelevant for purposes of summary judgment.
2. Landlord’s Liability to Third Party

4 views about tort liability

1.
NO Liability (old CL)

2.
CL w/ exceptions *

3.
Breach of implied warranty of habitability and 

4.
Negligence standard (reasonable care under all circumstances)

*3 Main approaches under CL w/exceptions

1- L was negligent

2 – Neg. per se (violation of health and safety statutes present)

3- strict liability

Damages 3 views

1-No liability

2 No Liability w/exceptions**

3 Implied warranty of habitability


1) Neg. Repair


2) Neg. per se


3) Strict liability
TAYLOR v. SCHUKEI FAMILY TRUST, 996 P.2d 13

SUPREME COURT OF WYOMING, 2000
OVERVIEW: Appellee trust acquired a commercial building and leased it to a tenant under an oral lease agreement. The agreement included a mutual understanding appellee trust would be responsible for maintenance and repair of the building's overhead doors. Appellant, an employee of tenant, sustained a serious injury when one of the building's overhead doors fell on him. Prior to the accident, all parties were aware of the defective condition of the door. The trial court granted summary judgment to appellees, concluding they did not owe a duty of care to appellant. On appeal, the court reversed, holding it was possible for an oral lease agreement to establish a duty on the part of appellees to make repairs sufficient to invoke an exception to landlord immunity rule. As the record was equivocal as to whether the repair agreement was part of the oral lease agreement, a genuine issue of material fact existed.

**Under Taylor we looked at theory 2 exceptions

1- latent defects

2- public use

3- L’s control

4-Express Cov. to repair*

5- Neg. Repair

*can be oral if lease is oral and if not part of the original lease must be supported by consideration (if month to onth, could be staying for an additional month)

Leg ->Statute-> Policy->influences C/L
Newton v. Magill, 872 P.2d 1213

SUPREME COURT OF ALASKA, 1994
OVERVIEW: The tenants claimed that the tenant wife was injured after she slipped and fell on the walkway to her house. They further claimed that the landlords had a duty to remedy the slippery and hazardous condition, and that they negligently failed to do so. The trial court held that it was the tenants' duty to maintain the entryway that was for the sole use of the tenants and that there was no evidence that the entryway was latently defective. On appeal, the court found that under the Uniform Residential Landlord and Tenant Act as adopted in Alaska, Alaska Stat. §§ 34.03.010-380, the landlords had a duty to exercise reasonable care in light of all the circumstances with respect to the condition of the walkway. The court held that genuine issues of material fact existed as to whether the landlords breached their duty to the tenants.

Feld v. Merriam, 506 Pa. 383

Supreme Court of Pennsylvania, 1984
OVERVIEW: Appellee tenants brought a breach of protection action against appellant landlords for a criminal attack that commenced in appellants' parking garage. At trial, appellees were awarded compensatory and punitive damages. The superior court affirmed all but a portion of the punitive damages. The supreme court reversed the order. The court held that the jury instructions imposed upon appellants a duty greater than the law allowed. The court held that the evidence was insufficient to support a finding that appellants acted with the state of mind necessary to impose punitive damages because there was no evidence of an evil motive or a reckless indifference to appellees' safety. The court held that the trial court should not have looked to the third parties' outrageous criminal conduct to decide whether to impose punitive damages but rather to appellants' conduct. The court found that the evidence of appellants' considerable wealth prejudiced the jury regarding the compensatory damage award. The court held that the broad cautionary jury instruction was inadequate to overcome such prejudice.

3. Validity of Exculpatory Clauses

Crawford v. Buckner, 839 S.W.2d 754

SUPREME COURT OF TENNESSEE, 1992

OVERVIEW: The tenant's lease contained a clause exculpating the landlord from liability for negligence. When the apartment building caught fire, the tenant was forced to jump from the second floor window to escape, and she was injured on some debris behind the building. She sought damages from the landlord for failing to maintain the fire alarm and for failing to clean up the debris. The trial court granted the landlord summary judgment under the exculpatory clause in the lease. The tenant appealed, and the lower appellate court affirmed. On appeal the court held that the residential landlord-tenant relationship satisfied all six of the public interest criteria, and consequently the exculpatory clause in the lease was contrary to public policy.
F. Assignment & Sublease

Dayenian v. American Nat'l Bank & Trust Co., 91 Ill. App. 3d 622

Appellate Court of Illinois, 1980
OVERVIEW: After entering into the lease of a unit in an apartment building, the lessee signed an assignment of her interest in the lease to the assignee. The development company mailed a notice of intent to convert the apartment building into a condominium to the assignee, in compliance with § 30 of the Condominium Property Act, Ill. Rev. Stat. ch. 30, para. 330(a) (1979), and Chicago, Ill., Mun. Code § 100.2-6C (1979). Those sections gave a "tenant" the right of first refusal to purchase the apartment. The assignee never responded, and the development company sold the unit to another party. The lessee brought an action for specific performance against defendants to compel the conveyance of a condominium unit to her. The trial court granted summary judgment for defendants, and the lessee appealed. The court affirmed, holding that the transaction between the lessee and the assignee was an assignment and not a sublease. The lessee transferred the entire remainder of her estate and did not retain any reversionary interest. Therefore, the lessee was not a tenant at the time notice to convert was given and had no right of first refusal.

Implied cov. to continuous operation Lease #1 Rent = 19% gross rev.  Anchor tenant rent = Base % of other tenants sales (allows anchor tenant to promote other tenants, and keep place nice)

The continuous operation is important enough to a landlord that he would not enter into an agreement without the convenant.
Rowe v. Great Atlantic & Pacific Tea Co., 46 N.Y.2d 62

Court of Appeals of New York, 1978
OVERVIEW: The lessor contended that the parties in fact impliedly agreed that the lessee could not assign the lease without the lessor's consent and that they simply neglected to verbalize that understanding and to incorporate it into their written contract. On appeal, the court held that there was no implied covenant limiting the lessee's right to assign the lease. The lessor failed to prove the existence of such an implied covenant. While there was a percentage clause in the lease, the lessor was also provided with an annual rental in addition to whatever amount he might have received pursuant to the percentage clause. The percentage clause did not result in any additional income to the lessor until and unless the store first attained a specified sales amount, which was considerably higher than the previous record gross sales under the previous lease. Thus, the percentage clause was not a material part of the lessor's fundamental expectations under the lease. Therefore, the lessor did not enter into the lease in sole reliance upon the skill, expertise, and reputation of the lessee.

Julian v. Christopher, 320 Md. 1

Court of Appeals of Maryland, 1990
OVERVIEW: The lease agreement contained a silent consent clause requiring the tenants to obtain the landlord's consent to sublease. Prior to this case, the common law in Maryland was that when a lease contained a silent consent clause prohibiting a tenant from subletting or assigning without the consent of the landlord, the landlord had the right to withhold his consent even though his decision was arbitrary and unreasonable. Jacobs v. Klawans, 225 Md. 147, 169 A2d 677 (1961). The court reconsidered this common law rule and modified it holding that for leases containing a silent consent clause entered into after its decision in the instant case, a landlord could not withhold consent to a sublease unreasonably. The court enunciated two public policy reasons for its modification of common law: the public policy against restraints on alienation, and the public policy that implied a covenant of good faith and fair dealing in every contract. The court concluded that the tenants in the instant case should get the benefit of the interpretation of the silent consent clause unless it would be unfair to the landlord. As a result, the court remanded the case for such a determination.

L’s withholding of consent at CL was ok if no reason, or any reason, modern trend must have reasonable grounds to deny sublease 

Policy considerations 1 restraint on alienation of property b/c property will move to more productive use and 2 implied covenant of good faith and fair dealing

If L agrees to assign he cannot ask for more rent b/c he assumed the risk of market conditions (higher rent possibility) when he entered the lease, but if financial integrity or incompatible use, then that may be reasonable basis to reject subleasor
First American Nat'l Bank v. Chicken System of America, Inc.,

616 S.W.2d 156

Court of Appeals of Tennessee, 1980
OVERVIEW: The corporation was the purported assignee of a lease between the bank and defendant lessor. The bank brought this suit for deficiency in rent and other obligations. This case was presented to the trial court on stipulated facts, and the chancellor found that the bank was entitled to recover $ 47,384.27 from the corporation. The corporation appealed. The issue in the case was whether the corporation was liable to the bank, either by privity of estate or by privity of contract. On appeal, the court held that privity of estate between the bank and the corporation terminated upon the corporation's abandonment of the premises and the reletting of the premises to another lessee by the bank. The court further held that there was no privity of contract between the corporation and the bank. Accordingly, the court reversed the judgment of the chancellor and dismissed the cause with costs to the bank.

Tenant may assign lease if no provision in lease

a reasonable objection to an assignment under a consent to transfer case? proposed subleasee competes w/ L’s other tenants b/c we want to promote free trade..
G. Termination of the Landlord-Tenant Relationship

1. Holdover Tenant

Clairton Corp. v. Geo-Con, Inc., 431 Pa. Super. 34

SUPERIOR COURT OF PENNSYLVANIA, 1993
OVERVIEW: Appellant lessor and appellee tenant were parties to a commercial lease that was for a period of two years for a business premise. Appellee continued to pay the same monthly rent after the expiration period. Appellee vacated the premises and appellant filed a complaint to recover rent for the remainder of the one-year holdover term. The court held in favor of appellee. On review, the court held that appellee's possession of the premises after the termination of the lease, in and of itself, did not automatically bind the parties to a renewal of their original lease agreement. The court found that the surrounding circumstances, specifically the failed renegotiation of the lease combined with appellant's involvement in negotiations for a new lease, clearly implied that appellant knew that the terms and conditions of the old lease was not acceptable to appellee. The court held that because the parties' conduct evidenced intent to enter into a new agreement, such conduct was sufficient to invoke an exception to the common law rule making appellee liable. The court held that appellee's occupation of the premises became a month to month tenancy. The order was affirmed.

Holdover tenant is one who stays beyond the lease term

Default: If the original lease is fixed term of years, then holdover period is for year to year, unless other considerations indicate otherwise (negotiations).
2. Abandonment and Surrender

Mesilla Valley Mall Co. v. Crown Indus., 111 N.M. 663

SUPREME COURT OF NEW MEXICO, 1991
OVERVIEW: After the lessee of space in a mall vacated the premises, the lessor allowed a museum to occupy the space free of charge in the interest of promoting good community relations. The lessor filed an action to collect all amounts due under the lease, but the trial court found that the lessee was relieved of all obligations. On appeal, the court affirmed, holding that there was substantial evidence to support the trial court's finding that the lessor's re-entry was for the lessor's own benefit and not for the benefit of the lessee. The lease provided that the lessor could relet the premises without terminating the lease, thus creating a presumption that any re-entry and reletting of the space was not the acceptance of a surrender of the lease. However, the lease also suggested that any reletting would benefit the lessee by providing that rents from any reletting would be applied against the tenant's debt for unpaid rent. Therefore, the reletting was for the lessee's benefit as well as for the justifiable ends of the lessor. By allowing the museum to use the premises, the lessor accepted the surrender of the lease, and the lease was terminated by operation of law.

Austin Hill Country Realty v. Palisades Plaza, 948 S.W.2d 293

SUPREME COURT OF TEXAS, 1997
OVERVIEW: Respondent landlord sued petitioner tenants for anticipatory breach of a commercial lease. At trial, petitioners attempted to prove that respondent had failed to mitigate its damages resulting from the alleged breach, and the trial court rejected a jury instruction asking that any damages awarded to respondent be reduced by the amount that could have been mitigated. The appeals court affirmed and petitioners sought further review. The court reversed and remanded for a new trial, holding that respondent did have an obligation to mitigate its damages following the suit for anticipatory breach. The court further held that petitioners bore the burden of proof in demonstrating whether respondent had mitigated or not, and the amount by which any damages should have been reduced.

3. Retention of Security Deposit

Possessory Estates and Future Interests

Dealing with property in time 


Present and future, specifically who has right to possess land.

l--------------------------→

Present

Future


Someone must always have right to possess (have an estate) NO GAPS and right to possess in future.  There will always only be one estate (present possession estates) (PPE), but there may be multiple future interest estates (FI).

Methods of Transfer

Inter Vivos Transfer (by gift, sale, assignment)

Devise – through will

Inheritance – intestate (without will)

Some FI can only be inherited (which void any inter vivos transfer)

Livery of season is a ceremony (play) and was legally required to transfer land.  The grantor and grantee get together, hands over dirt saying “to grantee and his heirs” and then property is transferred.  Today, we use certified records.

Three basic types of present possessory estates (PPE):

- Benchmark Estate – Fee Simple Absolute (NOFI) then Fee Simple Defeasible (FSD)

- Fee Simple Determinable and FS subject to a condition subsequent FSSCS.

- Finite Estates, each of these categories are matched with own future interest.

Analyzing PPE’s

1.
Who

2.
Duration

Analyzing FI’s

1.
Who

2.
Match FI with proper PPE

3.
Duration

Fee Simple Absolute

- Infinite duration

- cannot be  transferred, devised and inheritance

- No restrictions on use

- No future interest because heirs do not have right presently to defend their  interest in property.  They do have an “expectancy”.

O to A (words of purchase) and her heirs (words of limitations).  (Whenever there is a transfer, assume O has a FSA).  (O is grantor).

At commonlaw this was the ONLY way to create FSA.

Fee Simple Defeasible (Defeat, revoke, terminate, end)

E.g. to A and her heirs as long as they do not seel alcohol on the land.

Fee Simple Determinable

- Automatically terminates 

Fee simple subject to condition subsequent

- Terminates after re-entry.

Mahernholz – “this land to be used for school purposes only; otherwise to revert to Grantors herein”  (FI = Grantor) – inheritance

Finite Estates – will end at CL

1. The Life Estate

2. The Fee Tail – because they will end “Fee Simple” is not in the name.

3. Term of Years.

Life Estate

Three main points:

1. Duratione = grantee’s life

2. O → A for life

3. at CL Life estate was default; modern trend has FSA as default.  LE is not devisable or inheritable (obviously).

FSD

“To A and her heirs as long as they do not sell alcohol on the land” “until” “during” “while”.  These words state a limitation on the estate, once this limitation is exceeded the estate ends.

FSSCS

“To A and her heirs, but if A sells alcohol on the land, (then O may re-enter and retake the land – not necessarily required) “but if” “provided that” “however if”

What is the date on which SOL begins to run?  Some say it’s the date the alcohol was sold, some say it is when O seeks to retake property.

O→l A – FSD 

O→l A-FSSCS  l 



The condition does not go away with transfer, inheritance, or devised the condition passes to the next owner.

Fee Simple Defeasible

Future Interests

FSD  = Possibility of Reverter (POR)

FSSCS = Right of Reentry (ROR)

Analyzing FI’s

Ask

1.
Who? (owns FI)

2.
Match FI with PPE

3.
Duration of FI

Special Rules for FSD

Rule 1 – only the grantor can hold interest following each of these two fee simple defeasible estates.

Rule 2 – FI must always be in FSA following FSD

At common law POR and ROR were only inheritable modern trend transferable, inheritable and devisable.

(Property Q and A from Lexis)

Destructibility of contingent remainders

Remainder is held by third party and follows a finite estate

Contingent remainder must vest at or prior to the end of preceding estate, otherwise destroyed.
Vested, born, ascertainable and satisfied condition precedent (occurs before) read comma to comma

O → to A for life, then to B and her heirs if B graduates from law school.

If B does not graduate before A dies, his remainder is destroyed and O gets reversion and becomes Fee Simple Absolute.

If B graduates before A dies, then his remainder becomes contingent and O’s reversion ends.

Life estates can end prematurely


- forfeiture (ends preceding estate)


- renunciation


- merger

If forfeiture and renunciation take place and remainder is still contingent, it is destroyed.

Merger will occur when:

1. one person holds

2. successive

3. vested interests

Present possessory and reversion are always vested.

O – A for life, then to B and her heirs.

What is A transfers LE to B?

B has life estate por autre vie, then to band her heirs (vested remainder in FSA) so B holds successive vested interests so merger occurs B now FSA.

O – to A for life, then to B for life, then to C and her heirs

If A transfer her LE to C

C = LE pour autre vie (A)

B = vested remainder in LE

C = vested remainder in FSA

C holds two estates but not successive, so merger cannot take place.

O --- to A for life, then to B and her heirs, if B graduates from law school.

A has a life estate, B has a contingent remainder, O has a revertion in FSA. 

A is alive, B has not graduated,

A transfers LE to O

O has LE porautrevie

B still has contingent reaminder

O has a reversion in FSA

O has two successive vested interests, therefore merger destroys contingent remainders.

Section D

Alternative Contingent Remainders

O to A for life, then to B and her heirs if B graduates from law school, but if B fails to graduate from law school, then to C and her heirs.

A = LE

B = Contingent remainder in FSA

C = alternative contingent remainder in FSA

O = reversion FSA

If A dies before B graduates, C’s remainder becomes vested and he claims title in FSA.

If A’s LE ends prematurely at CL, O gets reversion, otherwise C will get FSA if B does not graduate.

If A’s LE ends prematurely at CL, O gets reversion, otherwise C will get FSA if B does not graduate.

Chapter 6

Three Golden Rules and the Post-1536 estates.

Section A – The First Golden Rule for Fs Defeasible, FI must be by Grantor

O – to A and her heirs as long as no hunting is permitted on the land, then to B and his heirs.

At Pre-1536, B cannot hold Future Interest, so that would be stricken, possibility of reverter is then held by O in FSA.

Section B – Fee Simple Subject o Executory Limitation

Same conveyance post-1536,

- Future interest may be held by third party.

A = FSSEL

B= Shifting executory interest in FSA

Springing = estate preceding EI in O

Shifting = estate preceding EI not in grantor.

Chapter 10 
Section A


The Rule in Shelley’s case

O -> To A for life, then to the heirs of A and their heirs

A = LE
Heirs of A = CR in FSA

O=Reversion of FSA

Rule, if, in the same instrument, a remainder is given to a life tenant’s heirs, give the remainder to the life tenant (and check for merger)

So, now with Shelley’s Rule applied A=LE

A=VR in FSA

Now merger applies, A=FSA.  This keeps tricky attorneys from avoiding the inheritance tax, but some transfers are still possible work around 1.

2 grants - 
Grant 1  O→ To A for life



Grant 2  O→Reversion to A’s apparent heirs

Shelley’s Rule only applies to remainders

Work around 2, create the gap scenario

O-> to A for life, then one day after A’s death to A’s heirs and their heirs

A =LE

O=Reversion SSEL

A’s heirs = springing EI in FSA (not subject to Rule)

Work around 3

Name relatives, Shelley’s Rule only applies to “heirs”

Example:

O-> to A for life, then to B for life, then to A’s heirs and their heirs.

A=LE

B=VR in LE

A’s heirs=Cont. R in FSA

Rule in Shelley’s case applies

apply the rule now we have:

A=LE

B=VR in LE

A=VR in FSA

Section B
The Doctrine of Worthier Title



Still trying to work around inheritance tax

O->to A for life, then to the heirs of O and their heirs

A=LE heirs of O-CR in FSA

O=Rev. in FSA

Under Doctrine of Worthier title if, in the same instrument, any future interest (be it a remainder or executory interest) is given to the grantor’s heirs, give the future interest to the grantor (and check for merger)

apply doctrine

A=LE

O=VR in FSA

O=Rev. in FSA

Strike O=VR in FSA and left with A=LE
O=Rev. in FSA (now O has to pay tax)

example:

O->to A for life, then one day after A’s death to O’s heirs and their heirs

A=LE

O=FSSEL O’s heirs=springing FI in FSA

Apply doctrine:

A=LE

O=Springing FI in FSA

Section C Misc. Rules

O-> to A for life, then to B and her heirs if B graduates from law school

Attorneys tried to argue this is a springing EI in FS, because executory interest can never be destroyed, but this is really a contingent remainder

Chapter 11
Class Gifts

O-> to A and B and their heirs

example:

O-> to A for life, then to B’s children and their heirs

A=LE

B’s kids = _________ rem in FSA if B has no kids = cont.

if B has kids = vested, subject to open

subject to open means the class is open to expand.

Rule of convenience  provides that once one member of the class is entitlted to take actual possession of the property, the class closes

When A dies, B’s children get PPE, and thus any of B’s subsequent children have no right of possession.

Rule of impossibility, if B dies, before he has children, then the class is closed.

Chapter 12 – Section A

Section A intro

O -> to A and her heirs as long as she farms the land, then to B and her heirs

Section B
First Applicability of RAP

1.
Contingent remainders

2.
Executory interests

3.
Vested remainders subject to open

Second vest, if at all…

1.
CR must vest or fail

2.
EI must become possessory

3.
VRSO must close

Third

FI must vest, if at all, within the [lives in being] at the time of creation of the FI [plus 21 years]

N and W approach to RAP

1.
Create – Create one or more people who might take property under FI at issue.

2.
Kill – assume everyone who was alive at the moment of the grant

3.
Count – count to 21 years and ask whether someone could take under the disputed FI

Suspend rule of destructability of CR for this analysis.

O -> to A for life, then to A’s first child who reaches age 25 and his or her heirs.

Assume A has two children, B age 23 and  C age 20

A=LE

A’s first to reach 25 = CR

O=Rev.

Create defendant (A’s child, Kill, A, B, C, now count 21 years, can defendant take?  Yes, if he lives 25 years (more than 21 years), so this violates RAP, strike the clause

A=LE

O=Rev. in FSA

O-> to A for life, then to Be and heirs if B is 25

A=LE

B=CR in FSA

O=Rev. in FSA

Create – can’t create, grant applies only to one person

O-> to A for life, then to A’s oldest who survives A and his heirs

O=Rev. in FSA
A=LE
A’s oldest who survives A=CR in FSA create another child for A(x)

Kill A,B,C,O count 21 years but X is already vested, and in possession, so no RAP problems.

Example:  intervivos transfer

O-> to A for life, then to O’s first grandchild and his heirs

O has three children, no grandchildren

A=LE, O’s first =CR in FSA O’=Rev. in FSA

Create =O’s kid x, kill O,A, and  O’s three kids, count 21, could there be someone to take this interest?  Yes, x could have a child within 21 years, so RAP is violated.

Example:

Will O is already dead,

Chapter 12

O-> to A for life, [then to A’s oldest child who survives her for life], t hen to A’s oldest grandchild then living and his heirs

A=LE
A’s oldest who survies = CR in LE

A’s oldest grandchild X, kill A and O

X=LE create X’s child = Y  
Now if X lives longer than 21 years, then it can violate the RAP, so strike thid part of grant.

O -> A for life, then to A’s widow, then to A’s children and their heirs

A’s widow is not ascertainable

A=LE
A’s widow = CR in LE 
A’s child = CR in FSA

O=Rev.  
Create X (A’s widow)

No problem because as soon as A dies, X takes

O-> A and heirs as long as alcohol is not sold on the land, then to B and his heirs

O -> to A and heirs, but if alcohol is sold on land, then to B and heirs

A=FSSEL
B=Shift EI in FS

Create A’s child X B’s =Y, kill A and B, count 21

Can X make it possible for Y to take?  Yes, by selling alcohol so strike “then to B and heirs” (everything after comma)

Example 9

O-> to A and her heirs as long as A does not sell alcohol, then to B and heirs.

This does not violate RAP because A is killed off and B takes before 21 years.

Example 10

O’s will states:  To my descendants living at the time my estate is distributed and their heirs.

O’s estate has a FS SEL and O’s descendant

Living = SEI in FS

Violates RAP because it could take more then 21 years to distribute estate

Example 11

O-> to A for life, then to B and heirs, but if A sells alcohol, then to C and heirs

A=LE

B=VR in FS S Div.
C=shift, EI in FS; No problem because taking happens within 21 years.

Section 3
RAP and Class Conveyances

O -> A for life, then to A’s children and heirs

A=LE A’s kids (if there is one) VR subject to open in FS

O=Rev. in FS.

No RAP, when only single class remainder

2.
No express condition precedent

3.
Not skip a generation

O-> A for life, then to A’s gc and their heirs

Create child for A, X kill O and A, count 21 years, then X has child, this violates RAP

O-> to A for life, then to B’s children for life, then to B’s grandchild and heirs 

A=LE 
B’s child = VRS to open for LE and B’s grandchild = VR subject to open in FS

Create X (B’s child) kill everyone count 21 years X might not have a child, violates RAP for second part.

Problem Set 7 and 11

D.
Concurrent interests
Two or more people can own same property

A.
Joint Tenancy (JT)

B.
Tenancy in common (TIC)

C. Tenancy by the Entirety (TIE)

Creation = unities

JT

TIE

TIC

	Time =
	Time=
	Possession

	Title =
	Title =
	

	Interest=
	Interest =
	(Interest does not have to be equal)

	Possession=
	Possession=
	

	(Cannot be divided geographically)
	
	


Right of Survivorship

Yes = JT and TIE

No = TIC

Transferability

TIC – Intervivos, devise and inheritance

JT – Intervivos only, but severs JT

TIE – No (but see Hawaii case)

No JT by self transfer at CL because no unity of time.

Today, the modern trend is split

In re:
Estate of Michael

Policy considerations, why would the modern trend presume TIC as opposed to JT because greater ability to give property to whom you want (though devise or inheritance) greater freedom.

3. Rights of Creditors

Sawada v. Endo

Jurisdiction have different approaches with regard to one spouse becomes a debtor and then dies, Hawaii’s approach is that the surviving spouse is not responsible for debts of other spouse (joint tenant)

4.
Rights and obligations among co-tenants

Graham and Inlow

Concurrent interest (TIC)

Two issues can one co-tenant get improvements?  Can one co-tenant exclusively control land?

This is a court action Partition, (one filed suit asking court to dissolve cotenancy), the other type is called voluntary where all co-tenants agree to the partition and handle it by deed.

Some deeds prohibit court action partitions, some courts will disregard, but likely they will look to statutes.  In residential improvements many times the deed will prohibit partition of common areas because it defeats the purpose of the use of land.

Court must decide First, what is the share owned? And second, what type of partition is appropriate?   

Two types of partition

1.
Partition in kind is a physical division of property

2.
Partition by sale


-sell property and divide money

Courts prefer to use partition in kind where feasible.

Then third: What accounting to use?

Requirements in order for co-tenant to get compensation for improvements.

1.
Improvements must be made in good faith.

2.
Improvements must actually improve or benefit the land.

If these requirements are met, are compensable but only upon partition.

How to measure compensation

Difference between

1.
Value with the improvement.

2.
Value without the improvement

I thought there was no math in law school.

What is ouster?

-No liability unless ouster Refusal, sale, or hostile possession.

-Remedy


- Ejectment and profits

-Offset for RRV

Court seeks taxes, cost of repairs, etc.

The moment ouster occurs is when oustered co=tenants “reasonable rent” clock starts running ejectment is a misnomer, it is a court order to allow oustered co=tenants back on land.

What to do with lease property

Uniform Rule: lease payments (profits) must be split amongst tenants

Other income like minerals, timber 

majority if it reduces value of the land then must share income.

Minority: All income whether or not it reduces value of land must be shared.

Income from co-tenants sole improvement which allows co-tenant to engage in a productive activity does NOT get shared with other co-tenants

Co-tenants Payments

Necessary repairs

Action for accounting only (unless notice given)

Improvements


Only on partition

Taxes and Mortgage

Recoverable fully either by accounting, partition or independent suit.

Coggan v. Coggan

5.
Termination

Porter v. Porter
Whether the divorce decree destroyed joint tenancy, court held it did not destroy JT.

In re: 
Knickerbocker

Mrs. Knickerbocker severed her joint tenancy by transferring her share to the trust, the court held this effective despite the fact she used no strawman.

Old CL=self transfer not capable of creating or breaking the units

Create = many juris have banned restriction on self-transfer creating JT

Sever=PP – sneaky people would create but public records so proof transferred occurred.

When recorded -> self-conveyance will sever always

What about unrecorded self-convey?  At least some publication other than tenant required.

C. Tenhet v. Boswell

Uses 10 year option

HT tries to evict Boswell after RJ died

Whether lease severed JT?

Split of authority -  a JT may, during his lifetime grant certain rights in the joint property without severing the tenancy.

When a joint tenant dies, his interest dies with him and any encumbrances placed by him on the property become unenforceable ag. Surviving joint tenant.

Three approaches to whether raise severance

1.
Eng C/L: Permanent severance

2.
Temporary severance

If lessor/JT dies -> perm sever [lease term – severance not/after – resume JT

3.
no severance

Sale will always sever JT

Creation of JT must be express

PP: T/C freely alienable make JT harder to create

D.
Coolidge v. Coolidge


Has to be an express agreement to not partition

1.
All talking and thinking about that spec. issue and

2.
All agree will be no partition

P.P. ag partition agreements unless restraint on alienation

e.
Von Behren v. Oberg


A
B


¼
¾

Partition in Kind
Unless

Great Prejudice – value would be materially less

- PT of land would get from pat in kind compared to $ get from sale in part in sale

- value-$, sentimental may define value more broadly so not to make part by sale

Value doesn’t equal acreage alone, topography, usage, adequate ingress and egress

Partition in kind

Phy. Div.

Partition in sale

Sale land and divide proceeds

Presume partition in kind because seen as fairer remedy; part in sale would be a forced sale 

Court can order owelty-side payment if can’t specifically durdl upon pertly equally so court can still use part in kind.

O-> A and B

TIC

If document doesn’t say ->shares presumed to be equal

Split of authority: if evidence that A paid more to O->A will get more shares

Others still divide equally.

No marital prop. On test.
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