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I. Chapter One: Overview

A. INTRODUCTION

1. Avoidance is often the response to conflict.

2. Alternative Dispute Resolution focuses on new and creative methods to resolve disputes and includes an examination of the underlying causes of conflict.

3.  Mediation is derived from the Latin mediare which means “to be in the middle.”
4. Socrates claimed that he had no special wisdom other than he did no know.
B. WHAT ARE DISPUTES?

1. The work of the mediator necessarily involves intervention in a dispute. 
a) The mediator’s job is to assist in the resolution of conflict.
2. Disputes have been described as:

a) Arguments, disagreements, challenges, contests, debates, conflicts, quarrels, lawsuits, fights, altercations, controversies, feuds, wrongs, combat, and war. 

3. Conflict is defined as (from latin con (together) and fligere (strike))
a) An encounter with arms, a fight, a battle, a prolonged struggle. 
b) A mental or spiritual struggle with a person
c) The classing or variance of opposed principles, statements, or arguments
d) Conflict exists when there are incompatible activities
e) A set of divergent aims, methods, or behavior. 
f) An expressed struggle between at least two interdependent parties who perceive incompatible goals, scarce rewards, and interference from the other party in achieving their goals. 

4. Conflict has its own life cycle. 

5. FACTORS AFFECTING CONFLICT 
a) Hidden agenda: underlying issues 
(i) One goal of the mediation process is to uncover the underlying motivations of the parties. 
(ii) Intrapersonal conflict: conflict within one’s self. 
b) Better treated by psychologists or social workers 

6. Interpersonal conflict: disputes or conflicts between individuals or groups
a) The communication process is an integral part of conflict. 
(i) The exchange of both verbal and nonverbal messages is the most significant part of disputing. 
(ii) The manner in which individuals dispute can depend upon factors such as the culture, history, and relationship of the parties. 
7. TRADITIONAL MEANS OF RESOLVING DISPUTES
a) Fight, force, or coercion—on test Wettman uses rocks, like throwing rocks.
(i) Usually considered as the win-lose approach
(ii) Survival instinct leads to the use of this alternative
b) Flight or avoidance—on test Wettman uses runs, like run away.
(i) Avoidance where the dispute is not of great significance to one or all of the parties, or the dispute is of low priority. 
(ii) Likely to occur where the disputing parties will have no future relationship.
(iii) Unresolved and internalized conflicts usually linger 
(iv) Ordinarily it intensifies 
(a) Particularly true where there is an ongoing relationship between the parties
(b) Unresolved disputes are likely to recur or simply manifest in another manner.
8. Compromise
a) All parties move from their initial positions in nearly equivalent increments until the middle ground is reached.

b) Disadvantages: 
(i) Resentment when movement is unequal 
(ii) Important underlying interests or needs are often not identified, let alone met.

9. Voluntary relinquishment of responsibility for the conflict.

a) Turning it over to chance
(i) Chance may consist of a third party, i.e., judge or jury. 
(ii) Individuals can avoid responsibility for their disputes by relying on these outside entities. 
10. OUTCOMES SOUGHT BY DISPUTING PARTIES
a) To reconcile underlying interests 
(i) Interest based dispute resolution is also seen as collaboration, the most integrative method of dispute resolution 
(a) The most productive conflict handling behavior 
(b) Most effective system of dispute resolution

b) To determine who is right, and 
c) To conclude who is more powerful. 
(i) Determining rights and making power plays are currently the most commonly known methods of resolving disputes. 

C. The Variety of ADR Devices
· What the third party neutral does to assist in settlement defines the ADR process, which are categorized into three primary types: adjudicative, evaluative, and facilitative.
1. ADJUDICATIVE—neutral adjudicates, ADR procedures most similar to formal court proceedings includes Arbitration, private adjudication, or private judging; may be binding, non-binding, or advisory.
a) Arbitration. 
(i) Usually used before suit is filed, during discovery, and as a substitute for trial or appeal.
(ii) Background
(a) Typically a sole arbitrator or panel of three. If panel of three, each party chooses one and those two chose the third 
(b) Arbitration is most effective where the parties cannot agree on the facts or where the dispute is purely monetary; also highly complex or technical cases.
(c) Adversarial presentation with arbitrator being the sole judge who renders a binding award;
(d) More formal than most ADR devices;
(e) Binding if parties have contracted for it to be;
(f) Very limited, usually statutory rights of appeal;
(g) Mandatory court arbitration are advisory in nature;
(iii) Variables:
(a) Determination of the rules of procedure;
(b) Appropriate time for the use of arbitration;
(c) Amount of discovery;
(d) Whether arbitrator should make a naked award or explain it; 
(e) Whether the parties want the arbitrator to make findings of fact and conclusions of law;
(f) Scope of appealability;
(g) Background of the arbitrators.
(iv) High-Low—arb chooses award as long as between boundaries

(a) Prior to the arbitration hearing, the parties establish a bounded range for the award. If the arbitrator’s award falls within that range, then the arbitrator’s award becomes binding on the parties; if the arbitrator’s award is outside the range, then the award is adjusted to the appropriate high or low boundary
(b) Arbitrator does not know amount agreed upon.
(c) Arbitrator determines award within high/low boundary. 

(v) Final Offer Arbitration / Baseball Arbitration—party chooses award
(a) In this process, each party submits a proposed monetary award to the arbitrator, who chooses one of the proposed awards based on the merits of the presented case. The arbitrator does not modify the proposed award of the prevailing party. This technique limits the arbitrator’s discretion and encourages parties to propose reasonable awards.
(b) Arbitrator knows what final offers are.
(vi) Night Baseball Arbitration—party chooses award, but arb does not know choices.

(a) As with baseball arbitration, each party submits a proposed monetary award to the arbitrator. However, the arbitrator does not know the contents of the proposed awards. At the close of the hearing, the arbitrator issues a non-binding award, and the proposed award that is closest to the arbitrator’s award becomes binding on the parties (award to the party whose proposal is closest to that of the arbitrator).
(b) Arbitrator does not know amounts agreed upon.

b) Private / Special judging: the parties hire a former judge to hear the case and render a decision. Originated in California. aka rent-a-judge, referee;

(i) Resembles traditional litigation; same power as a judge;

(ii) Private reporter and right of appeal;

(iii) Most useful in cases where a dispute of both law and fact is the impediment to settlement;

c) Neutral Fact-finding: the neutral third party, after gathering information from all parties, makes a determination of the facts.
(i) Binding or advisory; recommendations are not final.
(ii) Used in public sector labor relations disputes
2. EVALUATIVE (non binding)

a) Primary purpose: provide an objective, non-binding, confidential, evaluation of the merits of the case, which may be used by the lawyers and clients in further settlement negotiations.
b) Four Types.

(i) Peer evaluation: The Moderated Settlement Conference (MSC) is a process designed in Texas, and uses a panel of three neutral, experienced attorneys who listen to a presentation consisting of both factual and legal argument by counsel for each party. Panel then renders an advisory, confidential evaluation of the strengths and weaknesses of the case and often provides a range of settlement. Evaluation is non-binding as is to be used as a basis for further settlement negotiations. (MSC = “Michigan Mediation”)
(a) Neutral evaluation or neutral case evaluation: one attorney is the sole evaluator.

(b) Early Neutral Evaluation (ENE) - court hand selected the attorney; 
(c) Initial goal is to force the parties to confront their case and each other, to identify the actual matters in dispute, to develop an efficient discovery process and to obtain an assessment of the case;

(d) Neutral makes introductory remarks followed by parties’ remarks; 
(e) Neutral questions the participants in an attempt to narrow the issues; 
(ii) Lay evaluation – the summary jury trial (SJT): The attorneys present an abbreviated version of their evidence to an advisory jury usually selected from the regular jury pool. Used when the parties or the court feel that a preview of what a jury might do would be helpful to better assess the case for settlement purposes;

(iii) Judicial evaluation: judge will merely point out to the lawyers and litigants the strengths and weaknesses of the case (in contrast to private judging where the judge actually decides the case). May also simply involve a pre-trial conference. 

(iv) Specialist or expert evaluation: Provides an independent, neutral, expert evaluation of such a technical issue, a resolution may be achieved in a case which would otherwise take months to try. As long as all parties agree to the selection of the neutral expert, the results are generally accepted as definitive. Used in specialized areas like construction, medicine. 
3. FACILITATIVE—Mediation
a) The neutral provides assistance to the parties so that they may reach an acceptable agreement.

(i) Mediator does not render a decision or an evaluation. A third party neutral acts as a facilitator to assist in resolving a dispute between two or more parties. 

(ii) Least adversarial approach and encourages the parties to communicate directly.

(iii) Role of the Mediator includes:

(a) Facilitating communication between the parties, 
(b) assisting in identifying the real issues of the dispute and the interests of the parties and 
(c) generating options for settlement.

(iv) The parties arrive at their own agreement;

(v) Family law area may have an attorney and a therapist as mediators;

(vi) May be used at the appellate level;

(vii) Valuable where the parties want to maintain the relationship or where the underlying issues need to be explored. 

(viii) More structure than conciliation; 
b) Consensus building: Extended mediation, used with groups and multiple conflicts. Takes place over a more extended period of time. Each group will have a representative who must obtain ratification of any decision reached at the consensus building session.
4. Combined processes and hybrids—see below also
a) Mini-trial: used primarily by large corporate litigation and a hybrid of negotiation, mediation and case evaluation;

(i) Preservation of an existing business relationship; Need high level corporate decision-maker; Sides meet with an expert, third party neutral advisor to present their best case; Followed by direct negotiations by top level executives; If unsuccessful, the third party may render a non-binding opinion or evaluation 
b) Jury-determined settlement (JDS): blend of summary jury trial and arbitration. Jury is empanelled and makes a binding verdict 
c) Med-Arb: combines mediation and arbitration process (TX). Most common combined process. The parties can agree ahead of time that the mediator will become the arbitrator for the small things that were not settled in mediation.

D. Use of ADR
1. Choosing type of ADR

a) From parties’ perspective:
(i) What are the client’s goals?
(ii) If amenable to settlement, what are the impediments to settlement?
(iii) What ADR technique is most likely to overcome the impediments?
b) From public interest prospective:
(i) What are the goals of all the parties to the dispute?
(ii) Is a public adjudication in the public interest?
2.  Rule of presumptive mediation: If it is a procedure that satisfies the parties’ goals, should be the first procedure used absent some compelling reason otherwise.
a)  Overcome presumption when the goals of one or both parties could not be met or mediation was clearly the wrong ADR technique.
(i)  For example, when either party has a strong interest in receiving a neutral opinion, obtaining a precedent or being vindicated and is unwilling to consider any procedure that forecloses the possibility of accomplishing that objective. \
E. Choosing ADR process when Mediation fails

1. 154.001 Definitions – act was designed for court ordered ADR
2. Family Code has its own rules

3. 154.023 Mediation
II. CHAPTER TWO: THE MEDIATION PROCESS
A. Overview

1. Mediation is facilitated negotiation by which a neutral third party assists disputing parties in reaching a mutually satisfactory resolution; (examples on p23-24)
2. Neutral’s role is to assist the parties in reaching a mutually satisfactory resolution.

3. Helping people reach their own settlement.

4. Purpose of mediation is to assist people in reaching a voluntary resolution of a dispute
B. Historical perspectives
1. International Sphere: Used in China and Japan as a primary means of conflict resolution;
a) First choice for dispute settlement;
b) Result of Eastern philosophy;
2. United States: method of providing community justice;
a) Native American origins in peacemaking and sacred justice;
b) Competitiveness replaced a cooperative approach;
c) Historically used in labor relations
d) 1947 Congress created the Federal Mediation and Conciliation Service (FMCS), an independent federal agency with jurisdiction over disputes in industries that engage in interstate commerce, private non-profit health facilities and federal agencies;
C. Current movement:
1. American Arbitration Association was active in setting up pilot mediation projects funded by the Ford Foundation in the late 1960's;
2. 1971 Columbus, Ohio City Prosecutor’s Office established a mediation program for citizens’ disputes; law students helped mediate minor criminal actions;
3. 1975 Institute for Mediation and Conflict Resolution in New York City;
4. 1976 Pound Conference;

a) Systematic and coordinated mediation program;

b) 70th anniversary of Dean Roscoe Pound’s dissertation on the public’s dissatisfaction with the judicial system;

c) Resulted in a pilot project creating three Neighborhood Justice Centers (NJC) in Kansas City, LA and Atlanta.

d) Funded through the Law Enforcement Assistance Administration Division of the US Department of Justice;

e) Party dissatisfaction was high;
f) Called Dispute Resolution Centers; resulted in the use of mediation in court system b/c:
(i) They were located near courthouses;
(ii)  Often sponsored by bar associations, many of the volunteers were attorneys;
5. Multi-door courthouses: process by which an individual can locate the most appropriate method of resolving a dispute.
a) Intake specialist would direct the party to the most appropriate “door;”
D. Dissection of the Mediation Process
· Watch for venting throughout the process; keep joint caucus as long as possible
· Mediation is the facilitation of a settlement between individuals
1. Stages/Steps – know order of these steps and specifics below ()=optional:

(1) Preliminary arrangements

(2) Mediator’s introduction

(3) Opening statements by parties

(4) (Ventilation)
(5) Information gathering

(6) Issue identification

(7) (Agenda setting)
(8) (Caucus)
(9) Option generating

(10) (Reality testing)
(11) Bargaining and negotiating

(12) Agreement

(13) Closure – must be something the judge will uphold
2. Preliminary arrangements (scheduling, location, forms). Encompasses everything that happens prior to the beginning the actual mediation session including: Referral, Getting to the table, Selection of the mediator, The determination of who should attend, Mediator uses to gain information and give information about him and the process;
3. Mediator’s introduction: goals for mediation plus housekeeping (get parties into comfort zone—describe process, ground rules, objectives, confidentiality); describes process (no pressure, everything confidential, mediator not there to make decision for you); set ground rules; goals and objectives from the mediator may be set out here, usually start with joint caucus (not adversarial meeting).
4. Opening statements: may include venting; do not interrupt; done by parties and attorneys (they give view); may need to establish time limits if a complex, multi-party case.
5. Ventilation: very important (if it becomes adversarial, split up into caucus).
6. Information gathering: mediator engages parties in information gathering; hand in hand with ventilation; mediator should ask open ended questions.
7.  Issue and interest identification: once sufficient information has been exchanged, identify exactly what issues are in dispute; look for something in common; 
8. Agenda setting: what issues focus on most. Agenda setting in private caucus
9. Option generation: movement from initial positions; usually done in private caucus; Reality testing
10. Bargaining and negotiation: is proposal enforceable—will judge accept agreement; will proposal drive other party away; positioning—get in range of settlement (does not mean you move the same on each side); just need movement from both sides.
11. Agreement: mediator does not draft agreement but can help keep track of agreement as it goes; dispute as to language not covered by rule 11, so need arbitration clause to work out substantive form of the already reached agreement—go back to mediator under binding arbitration to determine language

a) To make enforceable, a family law case agreement has to say NOT SUBJECT TO REVOCATION or it will not be enforceable. Family Code § 153.0071.

12. Closure: each party should leave with copy of rule 11 agreement; shake hands
13. Follow-up: esp. if unsuccessful
E. The Role of the Mediator
1. Facilitator, devil’s advocate, promote self-determination & empowerment, mediator is in control of process; safeguard, maintain & control the process

2. The primary area of disagreement about mediation practice concerns the specifics of the role or orientation of the mediator.
3. The parties are responsible for the content, the mediator is responsible for the process.

III. CHAPTER THREE: MEDIATOR SKILLS
· TX does not have certified mediators; See Draft ACR Report Outlines Proper, Improper Mediation Practices at end of outline [on final]
· Be a good listener and give the impression that you are listening

· Mediator must be the master of the alternative
· Most Important Characteristics of  a Mediator p40 for all 16:

(1) Able to perceive what party is thinking

(2) Impartiality, neutrality (sincere)

(3) Wit (humor, levity)

(4) Get a brief background of person to show your interest

(5) Endurance (mental)

(6) Commitment – mediator has an obligation to carry on as long as it is feasible

(7) Good listener, then ask questions; Active listening – repeat to the parties what they just said to show you heard it (softens the statement with the other party)

(8) How you are perceived by someone
A. Communication
1. Verbal 

a) 2-way conversation – continuous exchange of information; both parties in this interpersonal communication take turn sending and receiving information.
b) Passive listening – parties send information and receive no feedback (ex. Watching TV or listening to the radio).
c) Active listening – when sender transmits information, there is feedback provided from the listener; a message is imparted back to the sender that informs the sender that the information has been received 

(i) Nonverbal: Nod of the head, direct eye contact, facial expressions

(ii) Verbal: 1 or 2 word acknowledgment like “oh”, “I see”, “uh-huh”, and “really”)

d) Interactive listening – the amount of information in the message from the listener going back to the sender. Include:
(i) Brief restatement or parroting of the last few words

(ii) Summations

(iii) Reflective statements

(iv) Paraphrasing

(v) Asking follow up questions is an extension of good listening. Should acknowledge individuals feelings, but not focus so much on the feelings that the mediation becomes a therapy session. 

e) Mediator’s importance of being a good listener:

(i) Most people want to be heard;

(ii) Mediator must have sufficient information about the dispute;

(iii) Provides feedback which encourages the speaker to provide additional information;
f) Ask five questions to help parties understand the situation:

(i) Strengths of case

(ii) Weaknesses

(iii) Odds of success

(iv) Range of award

(v) What will other side do to settle the case

g) Impediments to Communication: sarcasm, hostile joking or caustic questions;

h) Methods to silence another:

(i) Interruption;

(ii) Change topic

(iii) Avoid topic

(iv) Blame internal procedures

(v) Definitions side-tracking

2. Non-verbal messages 
a) 93% of communication is non-verbal and (7% verbal) takes place through three primary channels of expression:

(i) Proxemics: includes spatial relationships e.g., office design, the type and style of furniture; the seating arrangements and the physical distance between parties;

(ii) Kinesics: body language including physical movement, which can accent or emphasize part of the message. Non-verbal communication can substitute for verbal or may contradict verbal message.
(iii) Paralinguistics: vocal part of non-verbal communication other than word i.e. pace, pitch, tone and volume of the message; all of which may enforce or contradict the message.
b) The mediator must be certain to listen to the 2-parts of the message: CONTENT & EMOTION/FEELING
(i) Where the party needs to vent & express their feelings, the content portion is small

(ii) Non-judgmental listening. Mediator does not make a decision as to the truth or veracity of anything that is stated.

c) Five basic messages/purposes transmitted through nonverbal communication:

(i) Emblems: gestures that can be translated into words;

(ii) Illustrators: accent or reinforce the verbal message;

(iii) Affect displays: demonstrated by the face and body convey an emotional state; usually strong emotion;

(iv) Regulators: nonverbal message that accompany speech to control or regulate what the speaker says, eg, a nod of the head;

(v) Adaptors: movements that fulfill a personal need, such as scratching your head, twisting paper clips

3. Gender and Cultural Considerations:

a) Must be aware of differences in communication styles;

b) Over-reliance on stereotypes

B. Note-Taking and Organization

1. Talk about your method for note-taking in your opening remarks;

2. Never record electronically;

3. Balance note taking and eye contact

4. Data organization – the way the mediator arranges the information can help the parties focus on the primary issue of the dispute

5. Organization – helps the parties in looking at the dispute in a systematic manner, which can provide a fresh view of the case.
6. look for repeated and emphasized words.
C. Counseling and Calming Skills
1. Do not allow venting to become uncontrollable.

a) Not an advocate for either party and should refrain from therapeutic intervention;
b) Demonstrate awareness of the parties’ feelings;
c)  Provide a safe environment to vent;

(i) Can’t allow ventilation to become uncontrollable;

(ii) Constructive ventilation: where a party reveals additional information while venting;

(iii) Destructive ventilation where the party threatens, calls names, etc
2. In cases of overt conflict:

a) Use basic calming techniques: softening of the voice, providing tissue, light touch on the arm.

b) Refrain from becoming emotionally involved in the matter, but empathy and understanding okay.

c) Must remain objective and neutral.
D. Human Behavior and Motivation: The Mediator’s Role
1. Remember that people are motivated by needs.

2. Group dynamics: if structured correctly the format becomes collaborative
3. Group is defined as two or more individuals who have at least one characteristic in common, form a distinguishable identity, are aware of positive interdependence of goals, interact and pursue goals together.
IV. Chapter Four: Getting To The Mediation Table

· Mediation is a positive, creative dispute resolution process

· Mediation saves time and money
A. General Appropriateness
1. Cases where Mediation MAY be appropriate:

a) An ongoing relationship between the parties that they wish to maintain;

b) The parties hope to establish an ongoing relationship through mediation;

c) Avoid legal precedent;

d) Assurance of confidentiality (about the nature of the dispute, the agreement of both);

e) Need for assistance in communication and information exchange;

f) Inability to identify common interests;

g) Need assistance with the negotiation (the parties and/or there advocates);

h) Need for creativity in resolution;

i) Desire for self-determination;

j) One or both parties have an unrealistic assessment of the case;

k) Mutual super ordinate goal of mutually satisfactory resolution;

2. Cases where Mediation MAY be inappropriate:
a) Decision-maker won’t show up—not attend the session;

(i) Telephonic mediation is discouraged;

b) Involves governmental and political issues

c) Budgetary constraints may inhibit settlement;

d) Settlement had been reached previously but broken;

3. Cases where Mediation IS inappropriate:

a) The client cannot effectively represent her best interests and is not represented by counsel;

b) The client wants to establish legal precedent;

c) Significant person is unable to be present;

d) A party is entitled to legal fees by statute (Possible negotiation factor);
e) Strong business competition between the parties in concentrated markets;

f) Threat of criminal action; (Night Prosecutor’s Program (NPP) in Columbus, Ohio; Mediate on the spot)
(i) In case of family violence, statutes say mediation is not appropriate

(ii) If mediator feels the child is in danger or could be harmed, he has a duty to report it

(iii) To use a threat of fraud as a tool in mediation is not appropriate.

g) One party wants to delay a resolution;

h) Likelihood of bankruptcy (Bankruptcy is supervised negotiation)
i) Discovery is needed i.e., the dispute is not ripe (cant use mediation for discovery);

(i) Parties may use mediation to find out how good the other side’s case is

j) Enforcement of the outcome would be necessary.
B. The Referral Process
1. Pre-litigation/Non-legalized matters: connotes those disputes or conflicts which have not accessed the legal system; when you file a lawsuit, they charge you an extra $10 to support the DRC.
a) Voluntary: use of dispute resolution centers, no representation (voluntary self referral is not yet common);

(i) Usually b/c no opportunities for other options

(ii) Enter knot knowing what process means

b) Contractual (mediation clause): parties less hesitant about the process; most courts will enforce; clause usually includes matters which may be subject to disagreement at the time the dispute arises (time, place & cost of mediation, the identification of the mediation and who will attend)
c) Court enforcement: 
(i) Devalk Lincoln Mercury v. Ford Motor Co.: Mediation clause; plaintiff thought letters to Ford would satisfy. ROL: Substantial performance rule not relevant where the parties make mediation a condition precedent to litigation. Waiver of mediation clause: A dissatisfied dealer must appeal its claims to the Dealer Policy Board within one year after the termination or nonrenewal of contract is effective. Did Ford waive the mediation requirement by maintaining a relationship with the dealer after the proscribed time? ROL: Waiver may take the form of continued performance by the breaching party without any attempt by the non-breaching party to call a halt to the performance. The parties here provided for a non-waiver.

d) Mediation as a condition precedent to arbitration: 
(i) Weekley Homes v Jennings: (TX case): A sued B for breach of home construction contract. The contract required arbitration following mediation. ROL: When a party seeks to compel arbitration, he must first establish his right to that remedy in the contract. Issue: Can a party waive the arbitration/mediation requirement by not bringing it to the court’s attention. Held: If it’s in the contract and the contract is at issue, it is before the court.
2. See CPRC § 154.002 Policy; 154.021 Referral to ADR; 154.022. Notification and Objection; 154.023 Mediation. At end of line.

3. Pending Cases: public or private sector mediation; Court may require, the parties may have provided as much by contract or they may volunteer;

a) Mandatory referral:

(i) Public mediation: a public forum at very little or no cost

(ii) Private sector mediation: mediation services for a fee;

(a) Can someone be compelled to go?
(1)  Keene v. Gardner: TX Case: Court required the parties to go to mediation the day following the hearing. Each party had to provide a person with authority to settle but one party’s representative could not make the session on 24-hours notice. That party asked for the statutory 10-day period for written objections to the mediation order.  Issue: Was mandatory mediation error where the court did not follow statutory rules? ROL: A court may refer the parties in a pending dispute to an alternative dispute resolution procedure at any point in the trial or appellate process.  Any party within 10 days after receiving notice may file a written objection to the referral. If the court finds that the objection is reasonably based it cannot make the referral. Held: Court error to not allow the 10-day period. Policy: The statute is intended to encourage the peaceable resolution of disputes and the early settlement of pending litigation through voluntary settlement procedures. 
(2) Carmichael v Workers’ Compensation: Enactment of mediation requirement not applicable to contracts entered into before passage.

(b) Types of participation:
(1) Good faith
(2) Exchange of position papers and other information
(3) Minimal meaningful participation
(4) Attendance with settlement authority
(5) Obligation to pay mediator’s fee.
(c)  In re United States: Telephonic presence of person with authority to mediate. Concurrence: Courts should order the presence of a person with authority only as a last resort.

(d) Graham v. Baker: What is meant by “participation”? The word usually means to take part in something; a sharing or taking part with others; may be a mere passive sharing or may mean more active engagement.
(e)  Decker v. Lindsay (very important case): court can order you to mediate but not settle.

(1) Texas Case: Issue: (1) Can a party by compelled to participate in an ADR procedure despite its objections? Court ordered mediation without any hearing. Judge’s order: Mediation is a mandatory but not binding settlement conference ... [e]ach party and counsel will be bound by the rules of mediation. Counsel and parties shall proceed in --good faith to resolve this case. Commitment to participate in good faith means participating in good faith with the intention to settle. Stowers doctrine: An insurer has a duty to the insured to settle a lawsuit if a prudent person in the exercise of ordinary care would do so. Issue: If state law says that mediation is a “voluntary procedure”, how can someone be compelled to go? ROL: While the purpose of the law is to encourage peaceable resolution of disputes through voluntary settlement, a court may compel parties to ADR. If the court orders ADR and a party objects, the court may not order mediation if there is a reasonable basis for the objection. ROL: The court can order ADR but cannot order negotiation.
(2) Mandamus that resulted in an order to reform mediation
(3) Judge ordered parties to negotiate (cant do this)
(4) RULE: a court cannot force the disputants to peaceably resolve their differenced but it can compel them to sit down with each other.
(5) Court has the power to appoint a person tomediate and apply a fee (cant complian about the fee)
(6) Parteis must show up and pay; if they refuse to talk that is okay, you have done your part; if mediator does not show up, they are subject to sanctions
(7) RULE: if you terminate parental rights, you want someone to come in and adopt the child or else it is not in the best interest of the child to terminate parental rights. 
(f) Texas Dep’t of Transportation v. Pirtle: Texas Case: DOT won at trial but court assessed them with Pirtle’s attorney fees associated with mediation  b/c it said that the DOT failed to mediate in good faith. ROL: The successful party to a suit shall recover of his adversary, all costs incurred therein, except the court may, for good cause, to be stated on the record, adjudge the costs otherwise. Held: A trial court may assess costs to a party who does not file a written objection to a court’s order to mediate, but nevertheless, refuses to mediate in good faith. 
(g) Texas Parks and Wildlife Dep’t v. Davis: Department ordered to mediation; it objected; court overruled; it attended and made an offer; trial court nonetheless sanctioned the department for failing to negotiate in good faith. ROL: Court can compel mediation but not good faith negotiation or settlement. Plus: Because mediation is strictly confidential, the manner of a party’s participation may not be revealed to the court.
(1)  Contra: Texas Family Code 6.04: Party must say that he is aware of mediation as an alternative and that “I will attempt in good faith to resolve before final trial contested issues in this case by alternative dispute resolution without the necessity of court intervention.” But this is not the mandatory “shall”
(iii) Larry R. Obermoller v. Federal Land Bank of Saint Paul: Foreclosure sale; state had passed mandatory ADR after foreclosure proceedings began; in an unrelated case, the appellate courts said that the ADR act would apply even to foreclosure proceedings begun prior to enactment; bank both proceeded with the foreclosure sale and participated in mediation. ADR law: Parties must engage in mediation in good faith. Not participating in good faith includes:

(a) Failure to attend;

(b) Failure to provide information;

(c) Failure to designate a representative with settlement authority;

(d) Failure to provide debt restructuring alternatives;

(e) Failure to release funds from the sale for the living expenses of the debtor;

(f) Other acts demonstrating bad faith.

· The law allows the mediator to fill out an affidavit reporting bad faith negotiation (not in Texas). 
(iv) In re Stone – or what recognized as affecting ADR

(a) Court has the power require that someone with authority attend mediation.

b) Voluntary Participation.

(i) Parties involved in litigation may voluntarily participate in mediation at anytime during the pendency of a lawsuit.

(ii) No Sanctions when Voluntary. Without an agreement or court order requiring good faith to mediate, it does not appear that sanctions are available.

c) Kimberlee K. Kovach, Good Faith in Mediation – Requested, Recommended, or Required?  A New Ethic.

(i) What good faith is not.
(a) Good faith doesn’t mean reaching an agreement;
(b) Does not obligate parties to have a desire to mediate

(c) Does not require parties to disclose to mediator of other party

(d) Does not require being nice. 

(ii) Suggested factors;

(a) Arriving with knowledge of the case;

(b) Taking into account the interests of the other parties;

(c) Having necessary decision-makers present;

(d) Engaging in open and frank discussions;

(e) Not lying or misleading;

(f) Demonstrating a willingness to listen and attempting to understand the positions of others; 

(g) Explaining the rationale behind offers;

(h) Allowing the parties to talk directly.

(iii) Good faith, meaningful participation - requires a specific conduct conducive to the mediation process.
(iv) Cost Considerations – court is generally free, mediators are private and paid.

C. Issues of Timing: The Life of the Dispute
1. Pre-Litigation Matters: e.g., where there is an ongoing relationship, a conflict or dispute can do harm. Seek mediation prior to litigation.
a) The only situation when it is not advisable to adhere to the “the sooner the better” rule is where there is such hostility between the parties that any discussion would likely result in physical confrontation.
2. Legal disputes: Better to seek mediation early to avoid the costs associated with filing a suit like attorney’s fees. Informal discovery may promote the peaceable resolution of the dispute.
D. The Role of the Attorney-Advocate in the Referral Process
1. Rules of Professional Responsibility professional mandates/creeds: Attorney should inform his client of ADR.
2. TX—attorneys must inform clients of alternative forums for dispute resolution

3. All options for disposition of a case should be discussed with the client (trial/cost; mediation, etc.). 
E. Selection of a Mediator
1. Parties more satisfied with the process if they chose a mediator. 
a) Medeiros v. Hawaii: Participation in choice of mediator not essential to due process. Their rights are protected as long as the selection process is unbiased. 
2. Matching cases and mediators.
a)  Cost: Low end are the local dispute resolution centers (DRCs) and at the high end private mediators ranging from $100-300—$1,500-2,000 per hour per day per side.
b) Expertise: Someone with experience in a particular field. 
c) Legal experience of the mediator. 
d) Personality type.
F. Finding mediators
1. Ways to find out about potential mediators: 
a) Mediator organizations have a list of members

b) Many private providers have brochures describing there services and background

c) Courts have established approved ADR lists

2. Many mediators advertise there services

3. Word of mouth.

V. CHAPTER FIVE: PREPARATION FOR THE MEDIATION 
A. The MediatoR

1. Role determined by the nature of the case and method of referral;

2. Mediator may have little time to prepare e.g. during settlement week where a massive number of cases are ordered to ADR;

3. Mediator must prepare globally ie preparation to listen, analyze, remain neutral and provide conducive environment; 

4. 2 Basic questions to ask during the Mediator’s Preparation:

(i) what do you, as the mediator, want the participants to know prior to sitting down at the mediation table?

(ii) What do you want to know about the case & participants before the mediation beings?

(iii) Corollary: How do you accomplish getting this information?

5. Preparation is mechanical and mental:

6. Mechanical - involves logistics, housekeeping and administrative details

a) Logistics: Arrange to have the session in a neutral location e.g. mediator’s office or hotel room;

b) Housekeeping: Decor; where people sit in relation to a table and each other; ends of table spots; access to food/phones;

c) Administrative:

(i) Time for mediation; may be set in the court’s order; usually by agreement between the parties;

(ii) Cancellation

d) Fee: usually hourly, paid in advance,

e) Pre-mediation correspondence: information about the mediator and the process
(i) Brief biography of the mediator

(ii) Rules of mediation

(iii) Curriculum—2-3 page outline of the process;

(iv) Confidentiality agreement

(v) Contract to mediate; 

(vi) Review of confidentiality—statement of disclosure of possible conflicts

(vii) Forms disclaiming the mediators representation

(viii) Waiver of potential mediator liability

(ix) Evaluation forms

(x) Agreement to mediate (statement signed by attorneys agreeing to mediate)

(xi) Request for information the party wants from the mediator; 
(xii) Copy of “Getting to Yes”

f) Other Info.
(i) Position paper (summary memorandum or pre-mediation submission) outlining the legal issues; legal documents are intended for another audience - not mediation; restatement of their positions including underlying issues; may be shared with other parties but probably not; may ask parties to write a joint memo outlining areas of agreement/disagreement; or a little of all these things;

(ii) Identify participants including decision-makers; identify the roles; let the parties talk if possible

(iii) Mediator doesn’t need all the information since he will not participate in deciding the final outcome; 

(iv) Written memo forces the attorneys to review the file before mediation; 

(v) Mediator is a neutral 3rd party before, during, & after mediation.

g) Attorney’s roles:

(i) Non-participant; California allows the mediator to exclude counsel/domestic violence support person where appropriate

(ii) Attorney as silent advisor;

(iii) Attorney as co-participant; equal participation throughout or different but equal roles

(iv) Attorney as dominant or sole participant.

h) Remain neutral; avoid ex parte communications with participants;

i) Begin to identify possible issues but avoid pre-judgment

j) Distinguish between mediating a dispute or conflict and simply a negotiation;

(i) Dispute context - focus on solutions

(ii) Transactional context - parties are more focused of their goals, e.g. a lease, employment contract

7. Mental preparation.
a) Rid herself of all preconceptions of opinion and adopt a non-judgmental state of mind;

b) Prepare to be patient and remain neutral;

c) Anticipate and relish diversity;

d) Commit to listening;

e) Pledge to search for underlying issues;

f) Don’t be overly optimistic or pessimistic;

g) Focus on the participants - not herself.
B. The Parties and Their advocates/Representatives
1. As part of preparation meet with client and:

a) Review the factual dispute and discuss

b) Lawyer and client need to realize this could be the final stage

c) The manner of presentation should be outlined—how will you present?

d) Certain options or alternatives for settlement might be preliminarily identified

e) Discuss and consider other sides goals and objectives

f) Look at other sides goals

g) How will client behave?
2. Pre-mediation strategic planning session; review the factual dispute, create a condensed description of the issues, outline the presentation and identify options for settlement;

3. Presentation of the history of the case - remember there are no factual findings; focus is on resolution not placing fault;

4. In mediation the ultimate decision maker isn’t a judge/jury but the other side;

5. Opening remarks should be less than an hour; may use VCRs, overhead projectors;

6. Parties should focus on their underlying goals;

7. Parties should consider the goals and objectives of the other side including areas of agreement;

8. Most important, the parties must be prepared to listen.

9. When can mediators exclude counsel—at mediator’s discretion (exclusion is appropriate or necessary) CA rule.
C. the ten biggest mistates lawyers make in mediation (h/o at end)

1. Failing to communication willingness and ability to try the case. 

2. Making aggressive “opening statements.” 

3. Mediating without necessary parties. 

4. Mediating with persons with insufficient authority. 

5. Mediating too early or too late in the case. 

6. Setting aside insufficient time for the mediation. 

7. Failing to adequately prepare the case. 

8. Failing to adequately prepare the client. 

9. Revealing a “bottom line” to the mediator. 

10. Failing to understand the status of a pending settlement. 

VI. CHAPTER SIX: BEGINNING THE MEDIATION

· After being greeted in the receptionist area, the parties will be brought together in a joint meeting room where mediator will begin his introductory remarks.
A. The Mediator’s Introduction

1. Primary vehicle through which the mediator establishes trust, tone, & tenor for mediation session.

2. Purpose:

a) General purpose is to inform the participants about what is going to happen (no guarantee they read materials sent them); 
b) to provide the parties time to relax and feel more at ease with the surroundings, the mediator and the process;

c)  Set the tone and let them know that mediator is in control of the mediation process;

d) builds trust;

e) Establishes credibility and demonstrates knowledge of the process;

(i)  Sharing background

(ii) Relevant expertise;

f) Introduces the rules of the procedure and what to expect
(i) How the parties will proceed with their case (allow room for flexibility and modification);

(ii) Ground rules;

g) Allows mediator to size up the parties;
h) As the mediator describes the process and its purposes, a positive atmosphere may be created, where, ideally, all participants acknowledge the benefit of a collaborative approach to problem solving.

3. Content
a) First thing to do is a complete introduction of all the parties including the mediator himself.
b) General Checklist for Introduction.

(1) Welcome; thank you for asking me to mediate; give background about self

(2) Housekeeping details (bathrooms, phones, lunch, parking, faxes, etc.)

(3) Complete introduction of the parties and mediators; may ask them to introduce themselves Obtain affirmative commitment from the parties to listen and to explore the options;

(4) Make sure have everyone we need with authority to settle;

(i) Conflicts of interests that have been identified and disclosed should be restated, along with everyone’s agreement to participate;

(ii) Finalize documents (if not already done), such as agreement to mediate, disclaimer of legal representation, or confidentiality agreements.

(5) Describe that the entire process is confidential by law; (very much like Attorney-Client Privilege).

(i) Discuss the benefits of mediation;

(ii) Mediator’s rule is to motivate the parties in the direction of a satisfactory resolution

(iii) Begin to positively reinforce their attendance at mediation, and ideally their open mindedness, and determination to proceed with the process.

(iv) Confidentiality should be discussed including statutory, common law, case law, or contractual bases for confidentiality.

(v) Entire process is confidential. When we split up into separate rooms, everything is confidential as to that room unless you give me the authority to take the information out of the room.

(6) May try to get a commitment to good faith participation—elicit cooperation of all the parties;

(7) Mediator’s role is to facilitate negations—impartiality.

(i) Clarify exactly what mediator will do

(ii) Explain that mediator is not a judge, jury, or fact finder

(iii) Explain that mediator will assist in communication, facilitating negotiations, pointing out areas of agreement, and searching for settlement alternatives.

(8) Brief procedural outline of the process

(i) Admission of documents;

(ii) Use of witnesses;

(iii) Time limits

(iv) Confidentiality including the statutory basis for it;

(v) Nature of the private caucuses;

(vi) Housekeeping including breaks, bathrooms;

(9) Ask for questions
c) Discussion of and collection of fees should be done as part of preliminary arrangements—not mediators introduction.
d) Mediator’s Role

(1) Listen
(2) Good faith negotiations

(3) Questions

(4) Summarize (depends)

(i) How much do you want them to know about the case?

(ii) Summarize your understanding of the case (problem – you can give up some neutrality without even knowing it)

(iii) If you summarize keep it short and general (do not use win/loose words)

(5) Decide who goes first with attorney opening statements

(i) If lawsuit – plaintiff goes first (exception: when defendant’s claim, whether counter-claim, cross-claim, or affirmative defense is the primary focus)

(ii) If pre-litigation – claimant goes first (one making complaint and requesting resolution; this person is responsible for getting the matter to mediation)

B. Opening Statements

· Once mediator completes introduction it is time to hear from the participants

· Focus on the nature of the dispute; opening statements offer all participants around the table the opportunity to take part in an information gathering process
1. Opening statements:

a) Each party must have an opportunity to make an opening statement.

b) First time parties have had a chance to voice their concerns and hear the concerns of the other party;

(i) First time to give a complete, uninterrupted statement of their perceptions of the case;

c) Mediator should model good listening skills to encourage the others to do the same;

(i) Mediator should take notes but listen very carefully and keep perception that mediator is listening

d) No interruptions during the period reserved for opening statements;

(i) Allows each party the opportunity to present their case in the manner and fashion desired

(ii) Interruption and taking control by mediator is appropriate if the presentation is confusing, or if another person begins to interrupt, or if the session begins to disintegrate into a negative exchange.

e) Mediator should look for areas of agreement (a point of conflict may actually become an area of agreement);

f) Look for inconsistent goals between the parties and their attorneys;
g) Pay attention for non-verbal communication of the non-speaking parties

2. Parties:
a) Ventilation should be encouraged except where it becomes destructive;
b) Don’t interrupt if the party’s statement seems disorganized or if the speaker is nervous;
c) The mediator can go back and fill in any information that is missing and confusing after the parties opening statement.

3. Attorneys:
a) Mediator should constrain the aggressiveness before the mediation by reminding everyone that the proceeding is non-adversarial—Aggressive presentations obstruct settlement;
b) Many lawyers believe or know their client expects them to be aggressive;
c) Lawyers should use opening in mediation as they would in a trial;
d)  Mediator should not solicit specific offers from the attorneys/other side;
e) General statements about goals and outcomes of the session can be encouraged by mediator.

f) The mediation session is likely the first time that the participants, particularly the parties, have heard the case presented by the opposing lawyer.

4. Other Representatives

a) A non-lawyer may attend the session (Friends, relatives, accountants, witnesses);

b) May attend in supportive role or in an active representative capacity;

c) If there to assist in the process, they should be allowed to make an opening statement (mediator should learn how much decision making power they have);

d) If a translator, the mediator should request an accurate and direct translation;
5. Use of Documents or Witnesses:

a) Appropriate in highly technical/complex mediations--;

b) Should be kept to a minimum b/c a mediation is not a fact-finding or decision-making process;

c) Introduce these additional parties after the parties’ opening statements;

d) During the questioning stage the experts can assist in clarification;

e) Use of charts, graphs, and diagrams are encouraged it the follow up stage
C. Follow up Information Gathering
· After opening statements, remind all parties that not all information has been gathered

· Information gathering in terms of questioning and clarification can be done by the mediator as well as each participant
1. Effective Questioning by the Mediator.
a) Mediator should continue to gather information b/c:

(i) To clarify and get a better understanding;

(ii) May even act more confused than he really is just to get more information;

b) Mediator shouldn’t narrow the focus too soon—to obtain general information mediator should begin with at least 3 open ended questions; also questions seeking background and historical information can be helpful in detecting areas of mutual concern and overlapping interest;

c) After opening statements mediator should focus on main areas of contention and agreement;

d) Request general information using open-ended questions;

(i) Searching for areas of mutual agreement

(ii) Seeking background and historical information about the dispute;

(iii) Rule of thumb: ask at least 3 open -ended questions;

e) Summarizing and reframing through neutral language

f) Question types:

(i) Open ended; (what, why, where, when, how—Wettman: avoid “why” questions)

(a) Open ended questions allow for the broadest possible answer. Examples:

(1) What do you think?

(2) Tell me more about . . . 

(3) Could you explain . . . 

(4) Please explain further about . . . 

(5) How did you feel?

(6) What happened?

(7) Is there anything else that you believe is pertinent?

(ii) Open-focused (used in separate caucus b/c more specific)

(a) The open, but focused, question consists of requests for more information similar to open-ended question, but is more direct. Examples:
(1) Between the time the case was put on the time it was taken off, did anything happen that is related to this situation?
(2) How did you feel when you first learned that . . . ?

(3) Why do you want to continue a business relationship with X?

(4) What happened after you first noticed . . . ?

(5) Describe the kind of streets that are at the intersection.

(iii) Requests for clarification
(a) Requests for clarification are open to a degree but even more focused than the above. Examples: 

(1) Could you explain to me how your product is not similar to product Y?

(2) Help me understand why the lawnmower is not worth X?

(3) What specifically about your health is your main concern?

(iv) Leading questions.
(a) Leading questions suggest answers, often in terms of one or two words. Examples:

(1) You’ve had back trouble in the past, haven’t you?

(2) What type of traumatic experience has the accident caused your family?

(v) Either/Or and Yes/No.
(a) These questions are closed-ended and ask for short, specific answers. Examples:

(1) When you left the house was it 1 am or 2 am?

(2) Where the headlights either too bright or too dim?

(3) Tell me, yes or no, do you want to be friends with Steve?

(vi) Compound Questions.
(a) Compound questions consist of more than one request for information at once and should be avoided. Example:

(1) What type of party was it; social, professional, or was it just people from the neighborhood, and how did everyone know each other?

(vii) Question summary

(a) Open ended questions are good for opening and can be followed by a narrowing of questions.

(b) Clarification. Close-ended questions and leading questions are used for later focus

(c) Yes/No questions should be limited, but are good when information is needed.

g) Judgmental language (remember: questions should be asked as neutral as possible) – judgmental language reflects conclusions that may/may not be valid; 5 primary categories of judgmental language:

(i) “Should or have to” language aimed at either side or at a party himself
(ii) Limiting language in which the party immediately closes himself to certain ideas
(iii) Blame language, where one person is blaming another for an event
(iv) Value judgments, where an activity has a value, such as right or wrong.
(v) Assumptions based on inferences:
(a) Judgments embrace conclusions that are not necessarily valid

(b) These statements embrace conclusions or opinions of a party

(c) The mediator should refrain from commenting on judgment responses

(d) Mediator should begin to neutralize this language by restating or reframing the issue

(e) Accusatory language should be limited.

2. Additional Information Gathering by Participants
a) Mediators should permit direct questioning between the parties
b) Mediator must stay in control and not allow one party to use the session for discovery
(i) Mediator may terminate the session

3. A court or agreement can order parties to mediate but you cannot order them to settle.

VII. CHAPTER 7: NEUTRALITY
A. Overview
1. Neutrality is the central concept of mediation;

a) Unlike the arbitrator, the mediator remains neutral throughout the process—mediator is referred to as a third party neutral;

b) Mediator is expected to remain neutral throughout the process: before, during, and after mediation.

2. Neutrality is difficult to define (Distinguish with impartiality):

a) Impartiality: means freedom from favoritism or bias, either in word or action; implies a commitment to aid all parties, as opposed to a single person, in reaching a mutually satisfactory agreement. Mediator should maintain a posture of impartiality. Impartiality implies a commitment to aid all parties.
b) Neutrality: refers to a relationship the mediator has with the disputing parties. A mediator should be concerned with fairness (in a family law context). A mediator should reveal all affiliations that would give rise to a conflict of interest or affect his perceived neutrality. 

c) Mediator is neutral in outcome; fairness is not required for outcome.

(i) The mediator is there to help the parties come to a settlement

(ii) The mediator needs to make it fair enough so the court will adopt it

(iii) Mediator does not have to be the guardian of the result

d) Mediator should live in the question
3. Models of autonomy—mediator’s impartiality/neutrality can be discussed in terms of power imbalances: power provided by knowledge; by community or numbers; by wealth or money:
a) Paternalistic/dictated autonomy - acts primarily as the parties’ surrogate in assessing what outcome might be best. The mediator presents selected information and gives an opinion both of which supports the parties’ decisions. Autonomy is exercised not only by the parties’ agreement to mediate but by their concurrence in the mediator’s determination of what is best. 

b) Instrumentalist/limited autonomy - the parties’ objective is simply to reach settlement. Their decision-making is strongly influenced by the mediator’s presentation of selected information to each party to close the deal. Autonomy is exercised by the parties’ agreement to mediate b/c the mediator exercises subtle influence to close the deal to reach agreement.

c) Informative/assisted autonomy - the mediator is an information conduit providing relevant information to match their needs. Receiving this technical expertise gives parties the means to exercise control. He also assists parties in exploring individual values and in selecting outcome options that realize those values. Autonomy is maximized through the parties’ use of information to control ultimate decision-making.

d) Deliberative/reflective autonomy - gives the parties the same information as in the informative model but also helps the parties to understand, articulate, and finally choose the values that should govern their ultimate choices. Parties are encouraged to consider alternatives. The mediator is an activist.




4. Mediation is not concerned with achieving conformity to broader societal norms, but rather to creating individual norms for the parties themselves.
B. Debating the Duty of the Mediator

1. Process.

a) Fairness has 4 components:

(i) Structural fairness.

(a) Relates to the overall structure of the dispute and relations between the parties

(b) Mediator has little control over these variables

(c) Some think that mediator should influence these variables by providing advice to the parties

(ii) Process fairness.

(a) Fairness in the process and procedures is where the mediator should focus

(b) This includes how the parties treat each other, the dynamics of the negotiation process, and the procedure used in arriving at the agreement

(c) If the mediator follows an outline of the structure of the process these variables will not be neglected

(iii) Procedural fairness.

(iv) Outcome fairness – want the agreement to be fair to all parties

2. The Result.

a) Sometimes the parties may reach an agreement that the mediator believes is unfair or unbalanced.

b) Mediation is described as a process that empowers the parties to make their own decisions

(i) The lawyer-mediator specifically guarantees that the agreement reached is not one which the court would refuse to enforce, due to the presence of fraud, duress, overreaching, imbalance of bargaining power, or basic unconscionability.

c) The mediator must make individual choices—if the parties are satisfied, then absent illegality, the agreement should be executed.

d) When the parties perceive the mediator as biased the mediator will voluntarily withdraw.
3. Mediator guidelines:

a) Jacqueline M. Nolan-Haley, Court Mediation and the Search for Justice Through Law

(i) Mediation is not about justice through law but about justice through autonomy and self-determination.

(ii) Mediation permits the parties to structure and consent to the outcome. 

(iii) Unlike decision making by a neutral third party in the adjudication process, decision making in mediation rests solely with the disputing parties.

(iv) Mediation might be a fairer process.

(v) Gives greater litigant satisfaction.

(vi) Substantive law is not dispositive on the outcome of mediation; it is a template;

(vii) The norms are the parties’ sense of fairness, morality, ethics, justice, etc.

(viii) The paradox of court based mediation: Despite the initial search for justice based on an objective standard outside themselves, namely law, disputing parties are required by courts and coached by mediators to place the locus of decision making in themselves. IT’S INDIVIDUALIZED JUSTICE.

(ix) Individualized justice, however, requires knowledge of the law. 

(x) Fundamental question about court mediation concerns fairness; namely, (1) what were the parties’ reasonable expectations when they brought their dispute to mediation? And (2) did they achieve them?

(xi) Most states require that mediators encourage pro se parties to seek counsel. 

(xii) Categories of legal questions that commonly arise with unrepresented litigants;

(a) Administrative - relate to issues such as amending a complaint, bringing a courter-claim, adding a third-party defendant, executing a judgment, suing in civil court without an attorney. Usually found in brochures.

(b) Informational - information about specific areas of law e.g. statutes of limitations, enforceability of oral judgments, types of damages. Query: at what point does legal information fall under the rubric of le gal advice? Can a mediator provide information about a legal issue without favoring one side?

(c) Analytical - relates to the ultimate issues and probable court outcomes. E.g. am I liable under this contract? How would the judge rule? Answering such questions goes beyond the boundaries of legal information to the realm of specific legal advice. 

(d) Strategic - relates to tactics. Giving specific answers requires the mediator to act in a representational capacity.

(xiii) Negotiating in ignorance of law results in “hit or miss” justice.

(xiv) Conclusion: bargaining should be informed by law.

VIII. CHAPTER 8. IDENTIFICATION OF ISSUES AND INTERESTS
· Best to have parties together at this stage as long as not overt hostility.
A. Preface

1. Issues are those items which both sides are willing to openly discuss as the predominate points of contention, and about which the negotiation has been initiated;

a) Parties should be together at this stage;

b) Parties should agree to the issues or agree to disagree;

c) Party may disclose an issue but not authorize the mediator to disclose. The mediator should press for the disclosure
2. Once identified, the mediator should then restate and reframe these issues in a manner that will leave the parties open to a variety of potential solutions

3. Once the mediator has obtained the parties agreement on the specific issues, he should determine an agenda for the mediation.
B. Identify, Reframe and Restate: The Use of Language

1. Restatement of what the party has said, or reframing the way the party has related the problem, is one of the most effective tools the mediator uses.
a) Restate means stating a few sentences in a way that reflects what the speaker said;

b) Reframe means to restate a problem or issue and is used to help the parties to view the problem or concern in a different light;

c) Mediator should not engage in a constant parroting of the problem

2. Purposes for restating and reframing:

a) Let’s the parties know they’ve been heard & understood by mediator; and

b) Helps the parties hear another point of view.

c) Use of neutral language helps set a more neutral tone;

d) By restating the mediator helps the parties re-focus;

e) Good transition into problem solving;

f) Restating conveys an empathetic understanding and helps separate the people from the problem;

g) Continual restatements makes the mediation monotonous;

3. Mediator should wait to restate until opening remarks are finished then restate in neutral and general terms;

4. If technical/scientific, the mediator may restate after each remark;

5. Mediator should capitalize on shared interests; e.g. tenant/landlord and supplier/purchaser have shared interests in continuing the relationships;

6. Mediator may ask the parties to do some restating themselves;

7. Ways to overcome a single issue case (they lead to distributive or positional bargaining)

(i) Fractionalize the issue - break it into smaller components to create more items for discussion and bargaining, e.g. dispute over money;

(ii) Linkage and non-linkage – those that are contingent on the other, i.e., resolution of one resolves the other. Unconnected issues – no dependency, if not linked, then go to partial agreement.
(a) If there is a direct nexus the resolution of one issue will be contingent on another.

(b) The linkage may be indirect where the issues are related, but resolution is not necessarily dependent.

(c) Difficult for mediator to decide whether to link the unlinked issues, or unlink the linked issues.

C. Setting the Agenda

1. Strategic move (don’t have to do it)—Approach in a manner minimizing the dispute by controlling what is perceived to be at stake; Isolate and address the easiest items first;

2. Approaches to agenda-setting:

a) Ad hoc: 
(i) mediator proposes the examination of the issue as it comes up; 
(ii) works well in less complex cases; 
(iii) may allow the more vocal party to dominate; does not encourage compromise by exchange; calls for less direction from mediator
b) Simple agenda: 
(i) there is a main issue and dealt with first; 
(ii) works well in simple disputes w/ little overt conflict; 
(iii) not applicable where there are a number of issues with varying importance or where issues are contingent on each other; does not encourage compromise by exchange
c) Alternating choices by the parties: 
(i) Parties choose topic for discussion; 

(ii) allows parties more control over the process; works well where parties are experienced negotiators and the level of conflict minimal;

(iii) Mediator may loose control; choosing who goes first may cause problems.

d) Principled agenda: 
(i) The mediator, with the parties, will establish the general principles that form the framework of the settlement; 
(ii) Works well where the parties are willing and able to negotiate at a fairly high level of generalization or abstraction; or where there is a strong desire for settlement; e.g. business context - contract renegotiation or multi-defendant personal injury suit where an agreement in principle is reached as to how much to pay the plaintiff;
e) Less difficult first: 
(i) the mediator identifies those issues where probability of agreement is high (reaching agreement wont take long)

(ii) promotes an atmosphere of agreement and assures agreement on some matters early on; parties will be reluctant to forfeit them as the result of impasse later on 
(iii) risk is that time and money (mediator and attorneys) may be spent dealing with less important matters and if no formal agreement is reached, the parties may feel like they’ve wasted their time and time and money

f) Most difficult first: 
(i) if the agreement is reached on the most difficult items, then it is likely that the others will fall into place.

(ii) Beginning with the most difficult issue can result in early termination of the session if agreement is not reached.

g) Order of importance: 
(i) parties and the mediator pick the priority—most important item first and the remainder of the less important items will follow suit;

(ii) assumes that these can be agreed upon; 
(iii) Requires agreement on the most important issues and the order to handle them.

h) Building block agenda: 
(i) mediator identifies issues which must be dealt with first b/c they provide the groundwork for later decisions; the remainder of the agreement will be contingent on the answer to the primary question;

(ii) where issues are interrelated this approach can prevent deadlock due to incorrect sequencing of issues

(iii) fairly complicated; parties must understand the contingency of all the issues; e.g. employment situation where the continued employment of the employee is at issue; used in family and divorce mediation context to determine reasonable visitation; A cuts the pieces of the pie and B picks which pieces he wants;

i) Issue trading or packaging: 
(i) parties may hesitate to move on one issue but might on a combination of issues; offers are made in return for concessions;

(ii) trading can also be conducted on an issue by issue basis so that all issues are eventually resolved (basis of integrative negotiation); trading of issues and mutual bargaining; integrative approach; 
(iii) packaging of proposals which contain multiple issues can be effective where the issues are linked

(a) the parties can see mutual gain is possible

(b) some of the reluctance involved in presenting alternatives for settlement is eliminated

(iv) The give and take does not seem to be so great since proposals come all in one package presented by a neutral 3P.

(v) Mediator must be careful not to control the outcome.
IX. CHAPTER 9: THE NEGOTIATION PROCESS
A. General Overview
1. mediators role is to facilitate the process; negotiation is at the heart of the process

2. Distinguish ADR and negotiation: ADR has the intervention of one or more third party.
3. Negotiation Stages—6:

a) Planning and preparation;

b) Establishing initial relationships between negotiators;

c) Opening offers or initial proposals;

d) Information exchange;

e) Narrowing of differences; and 

f) Closure.

B. Negotiation TheorY

1. ADR different from ordinary business negotiation b/c of the injection of emotion;
a) The goal of negotiation in a transactional situation is the relationship;
b) Theory v. Style: Theory refers to the underlying method of how the procedure or process works. Style is an individual matter the negotiator makes. 
c) Strategy is a specific set of negotiating behaviors.
d) Mediator tries to change the type of negotiation or theory under which the parties negotiate—more difficult to influence style.

2. remember—everyone has there own style.
3. Theories of Negotiation:
a) Distributive/linear or Integrative.
(i)  Distributive. fixed pie; “zero-sum game;” 
(a) adversarial; Challenge is to make the transition to an integrative or principled  approach by focusing on the interests and options;

(b) if the parties refuse to budge, the mediator can use the BATNA (Best Alternative to a Negotiated Agreement) or WATNA(Worst Alternative to a Negotiated Agreement) approaches 

(ii) Integrative. Win-win. 
(a) Option generating none of which conflicts w/ the other—interests of parties are not in direct conflict; “expanded pie” 
(b) Room for creativity and collaborative problem solving approach. Exploring all the options to find mutual gain.
(c) Transformative bargaining. To provide the parties with empowerment (restored sense of own value strength and ability to handle life’s problems) and recognition (acknowledgement and understanding of the problems of the other side). 

b) Negotiation process is either positional or principled.

(i) Positional Bargaining: the parties align themselves to a position and spend effort defending it; similar to distributive approach; 
(a) Hard style negotiators are adversarial and confrontational

(b) Soft style negotiators is friendly and cooperative (they yield and concede to avoid confrontation); 

(ii) Principled Negotiators: attempt to identify underlying interests and come up with alternatives for settlement which might satisfy everyone’s interests; similar to integrative;

c) Interest-Based or Right-Based Negations.

(i) Interest-based approach: look to the underlying interests of the parties and use the same approach as the principled negotiator; 

(a) Examination of interests is a focus of the integrative approach as well

(b) When underlying interests are considered, it is often possible for the negotiation to result in gains or satisfaction of all parties

(c) Also known as: Mutual Gains Bargaining (MGB)
(1) Used in governmental negotiations
(ii) rights-based approach: looks to the entitlement of the parties in an attempt to determine a solution based on those rights; similar to positional bargaining
(a) distributive negotiators often look to rights to slice up the pie

(b) For public policy types negotiations.

d) Win-Win v. Win-Lose approaches.
(i) Win-Lose: 

(a) one party will win and get more while the other gets less

(b) Similar to distributive or positional method.

(ii) Win-Win:

(a) Mutual satisfaction is probable “all gain”

(b) Similar to integrative, principled, or interest-based process

4. Some educators urge the integrative, principled approach; theory is that not only will it be easier to achieve an agreement when engaged in an integrative negotiation, but moreover, the result will be one with which the parties are more satisfied.

C. Common Styles and Tactics
1. Competitive, adversarial, cooperative, problem solving or collaborative;
a) Tactics—can backfire so should be weighed before using (ON TEST):
(i) Use of additional individuals on the negotiating team—Experts, support (friends), can have rule that stipulates only the parties can be present—what Wettman does.

(ii) Making an initial large demand or low offer—Indicates facts/law in favor, or aggravating facts (punitive, treble damages level).

(iii) Negotiating with limited authority—Insurance cases; authority given by supervisor may be limited to a dollar amount.
(iv) Displays of real or feigned anger/intimidation—Style issue, if think it is effective . . . refocuses attention away from negotiation to lawyer; done when have weak case.
(v) Making false demands—Ruins credibility if have to renege.

(vi) Proposing “Take it or leave it”—Most of the time it has not been so; affects credibility

(vii) Creating/inducing guilt—If have it play it; but if not well placed will anger other party

(viii) Acting like Mutt and Jeff—Good cop/Bad cop (encourage client to be outraged)

(ix) Claiming alleged expertise/putting on a snow job—“I tried a case just like this and we won . . .” each case different so we know does not work

(x) Using a Brer Rabbit-like reverse psychology—“don’t throw me into the briar patch . . .” in Texas it’s the country lawyer

b) mediator must be careful not to begin negotiating 
D. Common Problems in Negotiation
1. The 5 Common problems in negotiation:
a) lack of negotiator knowledge or skill—seat of pants approach; Primary problem.
b) Lack of preparation and planning on part of parties; 

c) Parties lack specific focus or ability to keep on track—often happens where a party gets stuck in a positional approach; 

d) Parties may have refused or failed to exchange information—discovery production problems; 

e) Inability to take responsibility for finding a solution—bluffing.
2. Barriers to negotiation and dispute resolution and how to overcome them. Robert H. Mnookin, Why Negotiations Fail: An Exploration of Barriers to the Resolution of Conflict. Page 154. (ON EXAM)

a) Strategic barrier: game theory and the economic analysis of bargaining; relates to the underlying dilemma—tension between (a) discovering shared interests and maximizing joint gains, and (b) maximizing one’s own gains where more for one side will necessarily mean less for the other; 

(i) The need for openness often backfires on the party that opens up more than the other and doesn’t receive information back;
(ii) Information asymmetry;

(iii) Bargaining over how the pie should be divided

b) Principal/agent: agent has different incentives;

(i) E.g. lawyers paid by the hour

c) Cognitive: how the human mind processes information;

(i) Loss aversion: gamble to avoid a sure loss i.e. keep the negotiation process on-going to avoid the loss

(ii) Risk aversion: would not gamble away a sure gain

d) Reactive devaluation: draws on psychological research and relates to the fact that bargaining is an interactive social process where each party draws inferences about the intentions, motives and good faith of the other;

(i) A party receiving an offer or concession devalues it because it was freely given up;

3. Overcoming Strategic Barriers: The Roles of Negotiators and Mediators

a) Mediator may be able to induce the parties to reveal information about their underlying interests, needs, priorities, etc; helps to enlarge the pie;

(i) Focus on the benefits of settlement rather than re-hash the past;

b) Overcome principal/agent problem by bringing the parties (and not their lawyers) to the table and show them they both share at least one interest: minimizing legal fees; bring another company representative to the table if a middle manager won’t make a decision;

c) Overcome cognitive barriers by helping each side understand the other side’s case or by reframing the dispute and suggesting a solution that avoids blame

d) Overcome reactive devaluation by being the source of the information i.e. the mediator takes responsibility for making the proposal;
E. The Mediator as Conductor for a Negotiation Dance
1. Mediator is trying to keep the process going.

X. CHAPTER 10. FINDING A RESOLUTION
· Point at which the mediator guides the parties
· Once primary issues are identified, the mediator should begin to guide the parties toward identifying and generating a variety of options and alternatives which may lead to a final resolution.

· Mediator is to guide the parties toward identifying and generating a variety of options and alternatives which may lead to a final resolution. [this is the key to mediation]
· Mediator’s task is to assist the parties in overcoming their reluctance to participate in the search for alternatives.
A. Overcoming Reluctance with Problem Solving
1. Mediator’s task is to move disputing parties from their search for a single “right” answer and to broaden their perspectives. Does this by restating the disputed issues in broad terms;
a) Avoid allocation of blame;
b) Focus parties on the future 
(i) Can focus parties on the future by explaining the difference between trial and mediation
c) Begin transition by restating the disputed issues in broad terms.
2. An additional problem is reluctance of the parties to share responsibility for the dispute, let alone its resolution.
3. Tools in overcoming reluctance:
a) Move the parties beyond the rush to an answer by allocating thinking time;
b) Restating the issues in broad terms allows them to see the dispute in a new perspective; 
c) Encourage the parties to collaborate on the solution may get them to assume responsibility for finding a mutually agreeable outcome;
d) Focusing the parties on future benefits.
B. The Caucus
1. Caucus is confidential and the mediator shares only that information that he has been given permission to divulge.

2. Joint Problem Solving occurs between disputants, as opposed to the caucus where the mediator and each party engage in separate problem solving.
3. Problem solving occurs more frequently in caucus.
a) Benefits:
(i) Mediator can get the parties to open up—vent;
(ii) May prevent manipulation;
(iii) May confront difficult parties alone;
(iv) Educate the participants;
(v) Allows for down time;
(vi) Confidentiality—Mediator may only share information he’s been given permission to share;
b) Strategies:
(i) Assisting the parties in evaluation of the case;
(ii) Urging the participants to take a realistic look at their objectives;
(iii) Educating the parties about the negotiation process;
c) Note taking is imperative—note what can and cannot be revealed.

d) Reinforce strong points in caucus and:
(i) Listen to the parties

(ii) Go to your three strongest points (set-up for what the three weakest are)

C. Impasse, and the Ways Around
1. Don’t assume impasse just b/c state “my final offer” or declared a “bottom line” etc. It is just recognizable—know it when you see it. See mediate.com articles
2. Mediator’s Proposal—one way around impasse:

a) If parties agree to let the mediator make a proposal as to how the mediation should be handled, put it in writing

b) If any party rejects the proposal, it’s rejected (it is kept confidential as to who rejected the proposal)

c) Use when there is no other way.
3. Ways to overcome Impasse—what to do when a stand-still:
a) Change the focus/topic;
b) Divide or break down the issues—move lawyers out either to have lawyer-mediator or disputants-mediator discussions;
c) Take a break and Start over;
d) Be silent—ignore parties to motivate them to speak up;
e) Discover or remind parties of their BATNA or WATNA;
f) Use words of encouragement;
g) Come back together or call a caucas;
h) Bring in snacks;
i) See if partial agreement can be reached;
j) Use humor
k) Turn to outside experts;
l) Call it quits
D. Problems in Generating Alternatives
1. Some parties won’t advance recommendations out of fear their ideas will be criticized. Mediator can create an environment where the parties are no longer reluctant to generate or identify a variety of options for settlement;
2. How (don’t rush—the parties must have enough time to overcome frustration and develop a collaborative working environment): 
a) Explain that an essential part of the mediation process is to identify and consider all options – condition precedent;
b) Evaluation and selection of alternatives for settlement must be separated from the stage of generating and creating those options;
c) Mediator must nurture the parties and continue to build trust so that the parties feel at ease in coming up with ideas that they otherwise would not have suggested.
3. The Importance of a Number of Options
a) Parties should not commit to a resolution until all options have been placed on the table;
b) Mediation is a creative problem solving process;
c) Generating alternatives is separate from the actual selection process;
E. Use of Lateral Thinking
1. Lateral thinking is pattern switching with in a patterning system;
a) Involves a way of looking at things—attitude as well as method/skill;
b) Calls on creativity, humor, insight—re-patterning of the way a mind works; 
c) More deliberate than creativity;
d) Used for the generation of new ideas or invention but more deliberate than creativity

e) Nothing excluded from consideration—no logic or sequence to re-patterning

2. Vertical thinking is a step-by-step logical thought process; 
a) Used to analyze any situation

b) it uses sequential steps and considers only relevant data; 
c) a conclusion is reach by a series of organized steps;
3. In lateral thinking one may be wrong at various stages and still achieve a correct, valid and usable solution—mediator should encourage lateral thinking;
a) Final solution is unpredictable;
b) Brainstorming;
c) Vertical and lateral thinking important to finding alternatives;

d) Lateral thinking may generate ideas and options;
e) Vertical thinking, then, might help the parties chose the most appropriate option;
f) Mediator should remember that most disputes can benefit by creative solutions;
g) Must avoid making statements that favor or focus on specific solutions prematurely;
h) If unsuccessful, the mediator may as a last resort suggest options and alternatives;
i) Option generation stage is the search for many different options:
(i) No critical comments while ideas are being generated;
(ii) The person doesn’t own the idea - ie doesn’t mean they are recommending the idea;
4. Lateral thinking in caucus v. joint session:

a) If in a separate caucus, there won’t be brainstorming;
b) Can’t get cross-stimulation in caucus;
c) Forfeiting an opportunity to develop a collaborative working relationship;
d) Separate meetings take longer;
e) But, in caucus the parties are more open;
5. APOLOGY—Deborah L. Levi, The Role of Apology in Mediation

a) Tactical apology - an attempt to build a relationship in order to influence an opponent’s bargaining behavior; it attempts to create an atmosphere of trust and good feeling in which an opponent is likely to make concessions without time-consuming wrangling; 
b) Explanation apology - employs mock regret to rebuff an accusation and then generates an account to defend past behavior; 
c) Formalistic apology - an accused offender capitulates to the demand of an authority figure or offended party by pronouncing the required words; w/o remorse it won’t heal the breach; 
d) Happy-ending apology - wholehearted remorse;

F. Selection of Alternatives
1. The role of the mediator in the selection process is to assist the parties in examining each of the proposed alternatives by:
a) Eliminate some options b/c they are unrealistic or unworkable;
b) Others may be accepted as is or modified; 
c) Mediator to go down the list and have the parties discuss the pros and cons of each alternative (takes a lot of time so only recommended where few alternatives have been elicited).
d) Make sure details are understood by parties;

e) If a option appears to be accepted by parties mediator should review it to ensure that all details have been clarified and are complete and everyone on same page.

2. once the mediator has acquired all the details, he will be ready to finalize the agreement.



XI. CHAPTER 11: CONFIDENTIALITY
· Benefit of mediation is the confidentiality

· Most people operate under the assumption that mediation is confidential even if it is not
A. General Policy Considerations
1. Trust—parties in a dispute inherently distrust each other. Such distrust, however, is a barrier to settlement. Confidentiality creates an environment that even if you don’t establish trust, a party can be assured that what they say won’t be used against them.
2. FRE 408: Exclusionary rule on compromise agreements—part of rules of evidence which encourages settlement outside of mediation.
a) essentially prohibits the use of settlement offers as evidence of liability in a trial of a lawsuit.

b) Includes: offers to compromise, settlement agreements.
3. Mediator neutrality—mediator is not required to relay the information to a governing body thus doesn’t appear affiliated with any entity or party.
4. Confidentiality as protection of the mediator—may have an ongoing role within the mediation so maintains neutrality; confidentiality serves to limit the mediator’s involvement in the continuation of the cases and to maintain impartiality.
5. Problems—Exploitation of confidentiality:
a) Misuse of the mediation process to delay trial, misrepresentation of facts to manipulate a favorable outcome;
b) Refusal to participate even though attend;
c) Misrepresentations—a party may rely on that misrepresentation but would have no recourse b/c of the confidential nature of the setting;
d) No check on mediator’s conduct b/c everything is confidential;
6. Contrary to public policy/need for information—court will apply balancing test to determine.
a) cases involving government wrongdoing, the environment, “sunshine laws” (disclosure laws)—disclosure may take precedence over confidentiality
b) Duty to report child abuse
c) Threats of physical harm
d) Disclosure to seek advice.
7. Edward F. Sherman, Confidentiality in ADR Proceedings: Policy Issues Arising From the Texas Experience:
a) Policy issues:
(i) Process: what extent confidentiality is necessary to achieve the objectives of ADR w/in the context of the dispute.
(a)  Need to encourage parties to speak freely by promising confidentiality;
(b)  Lack of confidentiality undermines the third-party neutral role of the mediator;
(c) Contrary view is that all relevant evidence should be available in a judicial proceeding and the cloak of confidentiality might insulate improper conduct of a party, or allow a party to say the Rule 11 agreement was ambiguous;
(ii) Public Access: whether there is an overriding public interest in access to the information communicated in the ADR.
(a) Proponents: it’s a private dispute and there are no public interests;
(b) Opponents: the glare of public scrutiny promotes proper behavior especially areas like government, health and safety;
B. Exclusion or Privilege
· Where a statute provides for confidentiality in mediation, the courts will generally uphold it.

· Mediation privilege would prevent disclosure purposes other than the 
1. An Exclusion - Scope and Limits (dealing with in court litigated matters)
a) Exclusion pertains to admissibility of evidence.

b) FRE 408 on compromise negotiations can’t be used as evidence in a trial. 
(i) Rule is silent on whether the negotiations can be revealed to anyone else including the press. 
(ii) Likewise, the rule may not extend to all statements made in the negotiation. May be offered to show bias, motive or intent. 
(iii) Exclusion does prohibit all parties from testifying—regardless of whose testimony is sought: mediator, attorney, or a party.

2. A Privilege.
a) Provides a broader scope of confidentiality than exclusion.

(i) A privilege involves parties in a relationship and generally prohibit the disclosure by one party of information revealed by the other. 
(ii) May include files and records of a mediation program.
b) When mediator claims a disputant-mediator privilege, the courts employ the Wigmore test—privilege exists if:
(i) Communication originated in confidence
(ii) Confidentiality essential to the full and satisfactory maintenance of the relationship of the parties;
(iii) The community values the confidentiality of the relationship;
(iv) The injury of disclosure is greater than the benefit.
· Balancing the need for certain information versus protection of confidences and hence the mediation process

c) Related issues:
(i) Who holds the privilege? 
(ii) Can it be waived?
(iii) Must all parties agree?
(iv) Implication and rule is that the holder of the privilege is the client and only that person can waive it.

(v) But mediation has not reached stage where it is a licensed, regulated profession

(vi) A party could assert a privilege to preserve confidential nature of information by claiming that any 3d party present when the statement was disclosed is a mediator.

d) See 154.053 and 154.073
e) EXCEPTION to Privilege of Mediator:

(i) Texas Family Code 261.101—requires you to report child abuse/neglect.

(ii) Both mediator and attorney have the responsibility to report this.

C. Confidentiality Agreements
1. Two types of Confidentiality:

a) Confidential process to the rest of the world (privilege)

b) Confidential between caucus (except for what authorized to take out)

(i) The rest of the mediation is not confidential b/c it has to be put in writing and filed with court—settlement agreement.
2. Agreements:

a) Enforceability likely unless there is an overriding need for the information;
(i) Pre-litigation courts generally uphold agreements

(ii) If testimony can be compelled probably not uphold
b) Deterrence
c) Once disclosure occurs, the harm’s done.
(a) Breach of agreement COA
d) Court Orders
(i) Should include a reasonable justification.
e) Discovery Considerations
(i) Matters discussed in mediation are subsequently discoverable if they would have been discoverable otherwise.
D. Duties to Disclose
1. There is no duty of the mediator greater than the duty to preserve the confidentiality of everything revealed to him during the hearing.

2. Absolute duty to disclose (some believe) in few instances (testify in court)
a) Criminal D needs as part of defense

b) Report child abuse
3. Possible exceptions:
a) California - custody cases and court needs information regarding the mediation;
b) Florida - criminal defendant needs the information for a defense;
c) Child abuse - in camera
d) Mediator suspects wrongdoing;
4.  To whom does he owe the duty? The party, a third party? e.g. in family law and issues relating to children. 
a) First determine to whom does the mediator owe a duty.

b) To whom should it be made?
c) What type and in what degree should there be disclosure?
d) Is there a general duty to report a crime? A threatened crime involving serious bodily injury or death? 

E. Current Legal Parameters

1. See CPRC 154.053 Standards and Duties of Impartial Third Parties; 154.073 Confidentiality of Communications in Dispute Resolution.
2. Generally

a) There is a mediator privilege in TX; complete exclusion of mediator testimony is necessary to the preservation of an effective system of mediation. NLRB v Macaluso: “While the law is entitled to every person’s evidence, where the public is more greatly benefit from the privilege than not, the privilege exists.”
3. Evidentiary exclusions. 
a) Mediator does not have to testify in court where a statute or rule to the contrary exists. 
b) FRE 408 not strictly construed b/c then only offers limited protection. United States v. Gullo “Even though there is a strong policy favoring the full development of the facts in a criminal case, the purpose of confidentiality serves to encourage participation in the program. Absent a particular need, the information should continue to be confidential.”
c) Confidentiality extends to all oral or written agreements unless all parties agree to their disclosure. Hudson v. Hudson 

d) A mediation communication is confidential and can’t be disclosed by anyone. Schneider v. Kreiner A form completed by the mediator after the mediation is a “communication” within the act b/c it’s basically the mediator’s work product. The law provides for compelled disclosure where the parties consent or a court orders it to prevent manifest injustice but the possibility of future litigation doesn’t establish the presence of a manifest injustice.
4. Mediation Privileges
a) Absolute privilege which prevents the mediator from discussing the matter with anyone is what most people expect
(i) A survey of the statutes does not reveal support for an absolute privilege

b) The only clear waiver, not judicially tested, may be in terms of allowing the mediator to testify in his own defense in a malpractice case.
5. Charles Ehrhard, Confidentiality Protection: An Open Question in Federal Courts.

a) No federal rule on mediation;

b) Conflict with state law - Erie problem;

c) Federal courts are flexible in finding a privilege;

d) Can disclose to grand juries, but not in trial setting. In re Grand Jury Subpoena: Government subpoenaed the Texas Agricultural Mediation Program relating to a mediation. District court held the documents to be privileged. This federal program was supposed to operate under Texas ADR procedures. Texas ADR allows for absolute confidentiality. If conflicting with other needs, the information can be disclosed in camera to determine whether they should be disclosed or protected. The Program came under federal criminal scrutiny. One of the parties moved to exclude the mediation documents under the privilege.

6. Charles Pou Jr, Confidentiality in Federal Agency ADR: A Troubling Decision

a) Alternative Dispute Resolution Act: documents presented in ADR are confidential

b) Disagreed with the above decision

c) FOLB v. Motion Picture Industry Pension & Health Plans: A was accused of sexually harassing B at work. The work and B entered mediation to settle the claim. A was fired and wanted those documents to support his wrongful termination suit. Issue: Erie problem: does the state law or federal law control on issues of mediation. Held: Federal question claims with pending state law claims, apply federal law. Issue: Is it appropriate for a federal court to create the confidentiality privilege for mediation? Factors: (1) whether the asserted privilege is “rooted in the imperative need for confidence and trust;” (2) whether the privilege would serve public ends (reduces court dockets and improves the quality of the other cases that don’t settle); (3) whether the evidentiary detriment caused by exercise of the privilege is modest (information may be obtained by other means e.g. interrogatories); and (4) whether the denial of the federal privilege would frustrate a parallel privilege adopted by the states.

7. No case yet on waiver. A mediator may be able to disclose based on an accusation of wrongdoing.

a) In re Waller: A hired B to sue the hospital on a malpractice claim. B sued the hospital but not the surgeon Mediator discovered that a surgeon in a malpractice suit should have been a joined party. B told the mediator that he represented the surgeon too. The mediator told him that he thought B’s representation of the patient and the doctor was a conflict. He told B to tell the court. The mediator then told the court about B’s conflict in spite of the confidentiality agreement. The court found that the mediator’s disclosure was proper but also found that the violation wasn’t based on the statement in mediation but a separate court document. 

XII. CHAPTER 12: THE MEDIATED AGREEMENT
A. Finalizing the Mediated Agreement
· Mediator is an active participant at this stage.
1. The mediator is NOT the drafter of the final agreement—he can assist in making the outline but should not become the author of the final agreement
2. Elements of a satisfactory agreement:
a) Procedural – participation in the process; can be satisfied even when agreement is not reached.
b) Psychological – if they’ve had an opportunity to express their anger, frustration, disappointment, sadness, or other emotion—venting and other emotional expressions.
c) Substantive satisfaction – if the interests of the parties are satisfied, the result will be an agreement with substantive satisfaction.

(i) Mediator can take a role in determining the substance of the agreement even though the mediation belongs to the parties and not the mediator.

(ii) If attorneys cant agree on language mediator can arbitrate

3. Pressures to Settle—can come from three different avenues:
a) From the judge – 

b) From the referral system  – e.g. the Michigan Mediation where there is a penalty for not settling; the parties receive a recommendation from a panel of three lawyers; if they don’t accept the recommendation and go to trial the eventual outcome is not more than 10% better than the original recommendation, the losing party pays the other party’s attorney fees; 
c) From the mediator – e.g. keeping the parties together until they come to some solution; in some states the mediator makes a report to the court on the participation of the parties.
(i) Keeping the parties late

(ii) Stress the matter ought to be settled and if not the court will be displeased.

(iii) Provide mediators proposal for settlement (transforms mediation into non-binding arbitration).

4. Contents of the Agreement—Should be able to determine from reading the agreement alone: who, will do what, when, where, how, and how much.
a)  One of the primary reasons for the failure to comply with a mediated agreement is the lack of clarity in the final agreement;
(i) Can it be determined, from reading the agreement alone, who, will do what, when, where, how and how much?
b)  Reality testing - mediator helps the parties discuss the specifics of implementing the agreement; he assists the parties in determining if what they are intending to agree to is really possible and how exactly it will be carried out;
(i)  Mediator has a duty to raise a question of an infeasible agreement; 
(ii) Does the mediator have a duty to make sure the final agreement is a fair one?
(iii)  How the agreement will be implemented is important;
(iv)  Reality testing and implementation procedures are often combined in the negotiation stage;
(v)  Mediator must be careful not to include in the agreement a provision which requires an action on the part of someone who is not present at the session;
(vi) Mediator should examine the contingencies b/c he is more likely to see an indication that the agreement may not be completely workable;
(vii) He should then help the parties see the problems and assist them in finding alternatives;
(viii) THE AGREEMENT SHOULD NOT INCLUDE A STATEMENT AS TO FAULT;
(a) Avoid using phrases: “because of”, “due to”, or “as a result of”

(b)  Exception: A public apology
(ix) The final agreement is unilateral and the majority contain reciprocal agreements by all parties;
(x)  Little concern for consideration but the agreement will often contain language indicating what the parties have agreed to do or forego doing so that the agreement appears to be a balance of concessions;
5. Partial Agreements:
a)  Kinds:
(i)  Partial agreement in terms of specific issues or parties to the case; the mediator will carve out issues that can be finalized without reaching conclusion on others; or the agreement may be agreeable to a few but not all the parties;
(ii)  Partial agreement that is a statement of a general intent to agree, or an agreement in principle, which leaves the specific details to be worked out later; useful when there is a need for further development or information;
6. Form of the Agreement
a) Self-executing agreement—carried out at the time of the mediation; e.g. exchange of goods or the payment of money; often no written agreement is necessary;
(i) Form of the agreement related to enforceability i.e. in contract form; may also include party acknowledgments as to consulting a lawyer prior to signing;
b) Oral agreement (informal) - mediator should restate the terms of the agreement and/or have the parties state the terms of the agreement; must be detailed; may accidentally omit detail; can mediator be a witness to the oral agreement?
c) Agreement in principle (informal) - general outline form in simple straightforward language, laying out what the parties have agreed to;
(i) Proposed legislation - uncommon form whereby the agreement has to do with legislation, rules and regulations;
(ii) Final form may depend on the type of litigation pending:
(a) No lawsuit/no attorneys
(b) Enforceability is an issue
(c) Mediator may accidentally find himself giving legal advice
d) Rules/Regulations about agreement

(i) Rule 11 – unless otherwise provided in these rules, no agreement between parties touching any suit will be enforced unless it be in writing, signed and filed with the papers as part of the record or unless it be made in open court and entered of record.

(ii) Family Code 6.602 – specific provisions that an agreement can be entered under Rule 11, TCPRC 154, or TFC 6.602 (you should put all three in agreement)

(iii) See CPRC § 154.071 Effect of Written Settlement Agreement—enforceable like any other contract

TFC § 6.602. Mediation Procedures 

(b)
A mediated settlement agreement is binding on the parties if the   agreement: 

(1) Provides, in a prominently displayed statement that is in boldfaced type or capital letters or underlined, that THE AGREEMENT IS NOT SUBJECT TO REVOCATION; 

(2) is signed by each party to the agreement; and 

(3) is signed by the party’s attorney, if any, who is present at the time the agreement is signed.
e) Withdraw of consent agreement – it is not a binding agreement until it is on the record, so it is a matter of consent (Rule 11).

7. Pending lawsuit.
a) In mediation where there is a pending lawsuit, the final settlement can take three forms 

b) Final settlement when—
(i) Dismissal - if the suit is dismissed, the remaining part of the agreement will be drawn up as a contract; case dismissed or non-suit filed and the parties rely on the mediated agreement
(ii) Agreed judgment - incorporation mediated agreement into the court’s judgment
(a) The agreement is the judgment;
(b) Incorporation by reference
(c) Include elements of the agreement along with a reference to separate agreement or contract which contains other items of the agreement;
(iii) Continuation of the lawsuit (with certain stipulations) – when partial settlement
8. Only way out of mediation agreement is fraud, coercion 

B. Drafting Issues
1. Mediator plays a primary role in drafting the document

a) Is it the practice of law

b) Parties may assume that since the mediator is a lawyer, he has okayed the agreement as to form;
c) As a result most mediators require parties to have their own counsel review documents

C. Enforceability
1. Parties who participate and agree to the terms are more likely to be satisfied and compliant
2. When does agreement become enforceable?
a) Barnett v. Seal Land: settlement not binding until reduced to writing;
b) Rizk v. Millard: (Texas) parties reached an oral compromise to the terms of the agreement; not signed; 
(i) Rule 11: No agreement between attorneys or parties touching any suit pending will be enforced unless it be in writing, signed and filed with the papers as part of the record or unless it be made in open court and entered of record. 
(ii) Kennedy: Rule 11 is a minimum requirement for enforcement of all agreements concerning pending suits.

c) Colleen Bennett v.Lloyd Bennett: court can’t force a party to sign an agreement;
d) In the Matter of the Marriage of Ames: (Texas) repudiation after the agreement is signed. 
(i) ROL: If the parties reach a settlement and executes a written agreement disposing of the dispute, the agreement is enforceable in the same manner as any other written contract. 
(a) Under Family Code: repudiation of the agreement unless it is binding under some other rule of law. 
(ii) ROL: A trial court has no power to supply new terms and conditions of an agreed settlement. A final judgment founded upon a settlement agreement must be in strict compliance with the agreement.
e) Patel v. Ashco: Agreement signed was valid and enforceable even though the suit was pending in a court that lacked jurisdiction over the parties.
f) Silkey v. Investors Diversified: Indiana law said that a settlement agreement did not have to be in writing.
g) Allen v. Leal: (Texas) Victim’s family settled with the city of Bellaire after a police officer shot their son. They signed an agreement then wanted to rescind it b/c the family felt coerced. Court relieved the mediator of his duty of confidentiality. He testified that the mediation was proper. 
(i) ROL: A party who has reached a settlement agreement disposing of a dispute through ADR procedures may not unilaterally repudiate the agreement.
3. Should the agreement attain “super contract” status? 
a) Texas case. 
4. New Case: In re Calderon, 12th Ct of Appeals in Tyler 12020228-CV. Venue provision in Family Code is mandatory and cannot be amended by agreement of the parties
XIII.  CHAPTER 13: CLOSURE AND FOLLOWUP
· Formal or symbolic activity that signifies the termination of the conflict. Attorneys underestimate the client’s needs for closure.
A. Concluding the Mediation
1. Mediation is limited to a certain length of time.

2. Closure can be almost anything. Does not have to end with all parties happy—expectation is not to have a happy ending. Matter of expectations. No reason to force closure

a) Make sure parties has copy of agreement

b) Make sure have parties contact info

c) E-mail is very useful

(i) If don’t settle, or if long process, then useful to follow up and mediator should follow up as a service to parties.
3. Closure with the formal agreement:
a)  When the agreement is being signed and distributed, the mediator should remain neutral and should refrain from providing business cards or solicit business;
b)  Mediator’s responsibilities;
(i)  The parties have exchanged any necessary information such as addresses and telephone numbers;
(ii) Everyone has a copy of the agreement;
(iii) Any follow-up between the parties or the mediator is clear and specific;
(iv) All dates, times, and places are clarified - preferably in writing;
4. Closure without formal agreement
a) Mediator may declare an impasse;
b) Should you reschedule? Can something tangible be achieved by meeting again?
B. Post Mediation Follow Up
1. Negotiations may continue with both sides via phone or internet;
2. Reasonable, non-coercive follow-up is typically appreciated by the parties and viewed as evidence of the mediator’s sincere commitment to the process;
a) If there is follow-up, the mediator should have specific objectives in mind

XIV. CHAPTER 14: ETHICAL CONSIDERATIONS 
A. Mediator Ethics
1. Obstacle to ethical determinations is that mediation is not yet considered a profession; 
2. Ethics runs counter to mediation in that mediation lacks rigidity;
3. Historical Overview:
a) Center for Dispute Resolution (CDR Associates) in Boulder, Colorado was an early leader in the push for mediator ethics;
b) CDR published the Code of Professional Conduct for Mediators;
c) Texas: 12 dispute resolution centers worked in conjunction with one another to achieve consistence;
d) Texas model governs only volunteer mediators in the centers
e) Ethics 2000 ABA move to include mediator ethics in the bar rules;
4. Enforcement

a) Best way is probably through sanctions levied at the discretion of the court.

5. Mediation has become part of legal system—and tainted by it too (less trust)
B. Ethical Guidelines for TX—State bar of tx adr section.
1. See below for full document
2. Ethics of Lawyer-neutrals
3. TX does not have a professional code of conduct for mediators.

a) Do not have to have a license to be a mediator

b) There is no real standard for which mediator should abide by.

4. Problem with Ethical Guidelines for Mediators published by the State Bar of Texas is that many mediators are not lawyers and they do not want to be controlled by the State Bar. (see guidelines below).

5. See CPRC § 154.053 Standards and Duties of Impartial Third Parties.

6. See CPRC § 142.055 Qualified Immunity of Impartial Third Parties.

a) “a volunteer . . . who does not act with wanton and willful disregard of the rights, safety, or property of another, is immune from civil liability for any act or omission within the course and scope of his or her duties of functions as an impartial third part.”
C. Current Codes

1. Family and Social Workers mediators have own codes;
2. Issues Surrounding the Use of a Code of Ethics:
a) Interdisciplinary nature of the field - many are lawyers too
b) Inherent flexibility of the process – 
c) Lack of an enforcement authority – 
d) Problems in defining what is to be regulated – 
3. Areas for Ethical Consideration:
a) Conflicts of interest: 
(i) Must disclose information about himself that may create a conflict, e.g., former clients
b) Impartiality: pre-existing bias, e.g. against women b/c of a previous divorce
c) Role of the Mediator versus Self-Determination: 
(i) Duty of mediator to achieve a fair and fully informed settlement v. duty to be neutral

(ii) Degree of the mediators directness determines whether the parties settlement us self-determined coercion.
(iii) Considerations of party self-determination, mediator neutrality and professional advice are all linked

(iv) Living in the question is key – ask the W’s & How

d) Providing professional advice.
(i) Let the attorney give the advice

(ii) If you think the advice or law is wrong, then ask the lawyer a question or take him outside. Ex: you can ask him if there is a dissenting opinion in the case

(iii) Mediator can give his opinion but not advice

e) Advertising/fees: fees should be reasonable and advertising should be truthful and not misleading
4. Mediator Should Always Disclose:

a) If have worked with anyone in the mediation before

b) If parties object, you should not be there

c) Always try to put a positive spin on your disclosure
5. Joint Code:
a)  American Arbitration Association (AAA), ABA and the Society of Professionals in Dispute Resolution (SPDR) formed a joint committee in 1992 to develop a code of conduct for dispute mediators;
b) Model Standards of Conduct for Mediators (the “Standards”):
(i) Purpose: To promote the integrity and impartiality in mediation, handle conflicts and the appearance of conflicts, and treat the fees issue;
(ii) Intended to invite comment, to increase consciousness of ethical issues in mediation and to be adopted and tailored by different groups as appropriate;
(a) Drew on states codes like Texas;
(b) Nine sections:
(1) Self-determination;
(2) Impartiality;
(3) Conflicts of interest;
(4) Competence; 
(5) Confidentiality;
(6) Quality of the process;
(7) Advertisements and solicitation;
(8) Fees;
(9) Obligations to the mediation process
(iii) Starting point for further development; very broad with minimal guidance; and sources for interpretation are absent
(a) Poly Software v. SU. 
(1) A and B left a big software company to start their own. Their ex-employer sued them for stealing information. Z was the mediator. Z learned a great deal about the companies during private caucuses. A and B split. A sued B for stealing information. 
(2) ROL (Modeled after Rule 1.2). Where a mediator has received confidential information in the course of mediation, that mediator should not thereafter represent anyone in connection with the same or a substantially factually related matter unless all parties to the mediation proceeding consent after disclosure. Adopted this rule over the less restrictive 1.9 - limiting subsequent relationships in a related matter - not substantially related.
(b) McKenzie v. St. Croix: Issue.

(1) Did a mediator acquire confidences thus disqualifying herself from representing one of the parties? Imputed disqualification; Chinese wall didn’t work.
(c) Fields-D’Arpino v. Restaurant Assoc.
(1) The appearance of impropriety warrants disqualification given Congress’s preference for ADR.
(d) TX case from 10/2002—court reporter not absolutely immune (derived judicial immunity) for errors in court transcript. Officer usually receives same immunity as judge—absolute immunity within the scope of his duty; immunity follows delegation of authority by judge.

D. Ethics for the Advocates and Parties
1. People in other professions are assumed to abide by the ethical guidelines already established for their profession;
2. Attorneys in Texas are required to tell their clients about ADR where appropriate;
E. Ethical Considerations for Referring Agencies or Entities
1. Referring entities include courts, schools, universities and business organizations;
2. Referral fees
F. Ethics for Organizations Providers of Mediations Services
XV. CHAPTER 15: QUALITY CONTROL
· No grievance system for mediators only attorneys
A. Standardization

1. Pros:
a) Enhancement of credibility;
b) Sense of professionalism;
c) Legitimating of the field;
d) Organized growth;
2. Cons:
a) Limiting qualifications will retard the growth of ADR;
b) No real nexus between the mediator’s skill and success;
c) What is success?
d) May raise costs
3. Society for Professionals in Dispute Resolution (SPIDR) may provide barriers to the field and limit the innovative quality of the profession;
4. Problem: Who makes the ultimate judgment as to competency and quality?
B. Background
1. How to promote quality - SPIDR:
a) Free market;
b) Disclosure requirements;
c) Public and consumer evaluation;
d) After the fact controls - e.g. malpractice;
e) Rosters;
f) Voluntary standards;
g) Codes of professional ethics;
h) Mandatory standards for neutrals
i) Improvements in training for neutrals, including apprenticeships
2. SPIDR commission principles:
a)  No single entity (but rather a variety of organizations) should establish qualifications for neutrals;
b)  The greater the degree of choice between the parties have over the dispute resolution process, the less mandatory the qualification requirements should be;
(i) Free choice means no standards as long as there is full disclosure of the neutral’s training and experience, the fees charged and possible conflicts;
(ii) w/o choice, someone should set standards for the neutrals;
(iii)  Some but not total choice, each program should establish clear selection and evaluation criteria and make it available to the parties plus the rules on confidentiality and how to lodge a complaint.
c) Qualification criteria should be based on performance rather than paper credentials;
3. Second SPIDR commission:
a) Certification: 
(i) Recognition that a person has completed a specific level of education or training; use of a professional title; process whereby a person is tested and evaluated; voluntary;
(ii)  Licensure: permission to practice a particular activity, function or profession; generally granted by a public authority based on proscribed levels of education, training or performance; carries a fee; required prior to practice
(iii) Regulation: administration, direction, supervision, control or management of an activity, usually a public authority.
C. Qualifications
1. No “certified” mediators in TX. Only get certificate.

2. 40 hours basic training

3. General characteristics and innate qualities;
4.  Assessment of appropriate characteristics is difficult; 
5. Some programs make initial screenings;
6. If mediation can be taught, there should be no need for screening;
D. Training and Education - Testing And Evaluation
1. 40 hours in Texas - more for family matters;
2. How to determine whether the mediator has passed the course;
3. U.S. District Court for Southern District of Texas requires continuing education for mediators;
E. Regulation, Certification and Licensure
1. No licensure of mediators
2. Certification procedure exists—certificates provides that the individual completed 40 hours of mediation training; bears no bearing on competency
F. Standards of Conduct
1. See TX Ethical Guidelines for Mediators at end

2. Acceptance and adherence to common standards of practice are often components of the definition of a profession;
3. Standards provide guidance to the mediator about skill and practice actions as opposed to ethics which cover moral, or right and wrong issues;
4. Problem: Mediator styles differ;
5. Common Mediation Styles:
a) Labor mediation: experienced representatives; common to need outside ratification;
b) Therapeutic mediation: conducted by a mediator with psychological/psychiatric training; 
c) Legal mediation: focus is on the dispute; little attention is paid to the underlying conflict; good for legally trained mediators who know  the law;
d)  Supervisory mediation: mediator with some inherent authority who may use that authority to decide the dispute;
e)  Muscle mediation: strong mediators who urge settlement; mediator will direct the parties to their “best voluntary resolution,”
f)  Scrivener mediation: reports thoughts and ideas expressed by others and does little else; no active intervention; purpose is to provide a safe and peaceful setting;
g)  Structured mediation: most rigid type; used primarily in divorce cases; set of rules for each part of the mediation;
h)  Shuttle mediation: involves separate caucuses conducted by shuttling mediators;
i)  Crisis mediation: formal mediation used in “active” disputes;
j)  Co-Mediation: 2 mediators at once; useful where the conflicts are multi-dimensional and require expertise of various types; additional cost, scheduling difficulties, mediator conflicts, confusion
6. Court-connected mediation:
a) Florida court study on mediation techniques while litigation is pending:
(i) Trashing: tearing the case apart legally then building it back up;
(ii)  Bashing: focus on settlement offers; the mediator bashes away at the parties until they agree; direct one-on-one contact between the parties;
(iii)  Hashing: styles vary depending on the needs and interests of the parties
7. Problem solving or predictive:
a) Problem solving: focus on the needs of the parties and their underlying interests. Mediator must abide by confidentiality (and remain neutral and impartial)—DO NOT DRAFT AN AGREEMENT
b) Predictive: mediator tries to predict a trial outcome thus encouraging the parties to settle;
c) Leonard L. Riskin, Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the Perplexed
(i) Two continuums:
(a) First: goals of the mediation from broad to narrow; 

(b) Second: Mediator strategies and techniques - from ways to facilitate to strategies and techniques that evaluate
d) Criticisms of Riskin’s grid:
(i) Mediator may usurp the parties’ role as evaluators of their own alternatives to negotiation
G. Mediator Liability
1. Causes of Action:
a) Negligence: most common; difficult to prove liability by a breach of duty

b) Deceptive Trade and Practices Act (DTPA): fee-based mediator liability

c) Breach of contract:

d) Fraud:

e) False imprisonment:

f) Breach of fiduciary duty:

g) Tortious interference with a business relationship: 

h) Breach of confidentiality: including libel or slander
2. Damages:

a) In a consensual setting, damages are difficult to prove;

b) In slander and tortious interference with a business relationship, the damages involve post-mediation events and damages are more probable;

c) Wrong mediator advice and reliance;
3. NO Malpractice b/c no attorney-client relationship
H. Immunity
1. Mediators resemble service providers who have not been traditionally protected by immunity.

a) Arbitrators are akin to judges and enjoy immunity;

2. Some states (19) including TX provide some immunity for mediators.

a) Texas: immunity for pro bono/volunteers but not willful or wanton conduct;

3. Howard v. Drapkin: (Calif.) Immunity for neutral third parties for their conduct in performing dispute resolution services which are connected to the judicial process and involve either the making of binding decisions, the making of findings or recommendations to a account or the arbitration, mediation or evaluation of pending disputes.

4. Wagshal.v. Foster: immunity while acting at direction of the court.
I. Quality Mediation Does Not Exist
1. There is no quality in mediation—the only quality is no mediation.

2. Criticisms of mediation:

a) The traditional legal system has more safeguards for the individual and for society than the mediation process;
b) Gender bias: custody disputes and how in mediation the parties are treated equally
c) Mediation encourages overt prejudice;
d) Settled cases don’t make for new public policy

XVI. CHAPTER 16. SPECIALIZED APPLICATIONS OF MEDIATION
A. Agricultural Disputes
1. Disputes between farmers and lenders

2. Mediation clause; Agricultural Credit Act of 1987 mandated mediation; 
a) Differs from traditional mediation in that the rules surrounding the programs presume an inequity of power;

b) Farmer must be provided legal information, financial advice prior to mediation; not provided by mediator;

c) Mediator’s play a more active role;

d) Migrant farm worker and grower.
B. Collaborative law 

1. Collaborative law – a contract to work out disagreement; approved in TX for family law disputes.

2. Collaborative law being pushed hard in IP area.

3. Collaborative law fast growing area.
C. Schools and Universities
1. Peer mediation aka school based conflict management;

a) One of the fastest growing areas; 

b) National Association of Mediation in Education (NAME) now called CREnet (Conflict Resolution Education Network): national clearinghouse for materials re peer mediation;

2. Where used:

a) Truancy cases; between departments; between parents and school administration;

b) Sexual harassment claims; age discrimination;
D. Religious Institutions
E. Family law (Divorce and Family)
1. One of the oldest specialties;

2. Divorce mediation differs from traditional or generic mediation:

(i) Generic is at one-time intervention that may last a day or an hour

(ii) Divorce mediation occurs over weeks or months

(iii) Divorce uses co-mediation and sometimes accountants;

(iv) Texas: Termination of Parental Rights - funded by the Children’s Justice Act Project
F. Employment and Labor

1. Union and collective bargaining;

2. Postal service, the largest public employer, has a program entitled REDRESS (Resolve Employment Disputes Reach Equitable Solutions Swiftly);

3. Initial issue: continuation of employment;
G. Public Policy Matters
1. Generally:
a) Differs from traditional mediation:
(i) Confidentiality

(a) Duty to inform the public of decisions;

(b) The decision-maker is the body politic;

(c) Open meetings

(d) Alternatives aren’t litigation and self-help. They are lobbying and protesting;
b) Agreements contingent upon governmental approval
(i) Texas: statewide office for public policy disputes
2. Environmental issues
a) Mediator should have expertise and rely on the assistance of engineers and other experts
3. The Federal Sector

a) Post office mediator; IRS mediator

b) Civil Justice Reform Act of 1990: required each district court to design a cost and delay reduction play; it encouraged ADR; majority of plans used ADR;

c) Alternative Dispute Resolution Act of 1998: mandated the use of ADR by district courts;

d) The Administrative Dispute Resolution Act: 
(i) Encourages each federal agency to establish a dispute resolution policy
(ii) Considers a variety of ADR methods

(iii) Procedures for confidentiality

(iv) Who’s eligible to serve as neutrals
4. Negotiated Rulemaking Procedure Act:

a) Urges federal agencies to use the “reg-neg” process in their rule-making

b) Reg-Neg (regulatory negotiation or negotiated rule making).

(i) Rule making authority negotiates the passage of the rule with the affected parties prior to enactment of the rule—not confidential. 

(ii) All interested parties are invited to take part in the initial design of the rule

(iii) 3P neutral, called a convenor, is responsible for each step in the process

(iv) Viewed as a specific form of consensus building.

c) 3 Steps including a determination of:
(i) parties affected by the proposed legislation;

(ii) feasibility of use of negotiation;

(iii) Notice and meeting;
5. State and local governments

a) Texas Water Commission;

b) City of Austin – downtown revitalization
c) Criminal context – not done in Harris County (is done in Corpus Christi with some success)

H. Gay and Lesbian Matters

1. Relationship dissolution and family restructuring;

2. HIV issues and expediency of the litigation;
I. Health Care Issues
1. American Arbitration Association, ABA and American Medical Association: Due Process Protocols:
a) Recommendations which include ADR be used to resolve disputes
2. Medical negligence and malpractice
3. Decisions not to resuscitate;
J. Internet
1. Problem: mediation is premised upon nonverbal communication
K. Disputes Involving Attorneys
1. Criminal Law:
a) Domestic/co-habitant violence;
b)  VORP (Victim Offender Restitution/Reconciliation Programs) and VOM (Victim Offender Mediation):
(i) Restorative justice;
L. Transactional Matters
M. Sports Teams
N. International and Cross-Cultural Considerations

XVII. CHAPTER 17. PREVENTATIVE AND CREATIVE USES OF MEDIATION: DERIVATIVE, COMBINED AND HYBRID PROCESSES
A. Derivative Processes
1. Conciliation
a) Neutral merely brings the parties together to discuss; mediator is more active;
b)  Conciliation focuses on the interpersonal aspect of the conflict; mediator emphasizes the substantive matters
c) Neutral is seen to take on a more passive role;
d)  May reach conciliation without resolving the original dispute;
2. Consensus Building

a) Focus is on assisting the parties in a dispute to reach a voluntary, mutual and satisfying agreement;
b)  Traditionally used in large public policy disputes like environmental matters;
c) Convener
d) Consensus building is not a one-time intervention;
e)  Pre-mediation phase is the longest phase of the process;
f)  Convener meets with the parties outside the mediation and may even engage in joint fact finding;
g)  Since the issues were identified pre-meeting, the session can begin with brainstorming ideas for resolution;
h)  Packaging stage - the convener meets in private session with each of the groups to determine which partial solutions might be able to be bargained for and packaged up
i) Penultimate step is ratification;
j) Convener often active in post-negotiation phase; untrue in generic mediation;
k)  Team mediators: act more independently than the co-mediator situation
3. Reg-neg:
a)  Specific form of consensus building;

(i) Attempt to shorten the rulemaking process for federal/state agencies;

(ii) All interested parties are contacted and invited to take part in the initial design of the rule;

(iii) Third party neutral is called a convener and is responsible for each step of the process;
b) Steps:

(i) Determine which groups would be affected by the proposed regulation;

(ii) Determine whether it would be feasible to use negotiation among the affected parties;

(iii) If he decides to use, notices are published in the Federal Register;

c) Difference from consensus building:

(i) More focused;

(ii) The goal is specifically identified at the beginning of the session i.e. a draft of a regulation;

(iii) Only limited number of parties participate

(iv) Only those affected can attend;
B. Convening Conferences
1. Preventative law: consensus building, coalitions, packaging issues. Mediator is known as convienor.

2. Team mediation as opposed to co-mediation: in team acting independent of each other, then report to each other.

3. Mediative in nature, convening conferences are built upon the principles of consensus and collaborative problem solving and have as their purpose the selection of the ADR process which will best assist in resolving a given dispute;
4. Combined Processes
a) Med-Arb: the parties first engage in mediation; if no resolution, mediator becomes an arbitrator;
b) Med-Arb (#2): parties first engage in mediation; if no resolution, a different individual serves as the arbitrator; problem: repetitious and time-consuming and costly

c) Co-Med-Arb: use of 2 neutrals; the first neutral acts as the mediator; the second mediator acts as arbitrator;
d)  Arb-Med: Suggested non-binding arbitration award then assists the parties in mediating;
5. Hybrids
a) Mini-trial: uses mediation concepts in the facilitation of communication between the parties and the neutral expert advisor may actually mediate;
b) Mediation is more non-traditional: neutral expert advisor first provides the parties with an opportunity for direct negotiations; she then shares her evaluation after which facilitated discussions resembling mediation take place;
6. Design Issues

a) Assessment of the current system for dispute resolution;

b) Determination of specific goals and objectives of a new system;

c) Design for the new system;

d) Education of users about the new system;

e) Actual implementation of the new system;

f) Evaluation: “loop-back” process of continuous evaluation and reworked.
C. 5 aspects to designing and ADR system
1. assessment/survey to get idea of what dealing with under current system
2. goals of new system—usually begins with money; public image; company moral
3. design—all stages, will it involve ombuds person.

4. training—usually begin w/ managers then lower employees (better to have managers together with employees and definitely not good to just post new procedure—makes those feel like being shoved down their throat).
5. evaluation—really re-evaluation, from collaboration with managers and employees themselves. 

ADR Act enacted 1987
Texas Civil Practice and Remedies Code

Chapter 154. Alternative Dispute Resolution Procedures.
Current through 2001

§ 154.001. Definitions

In this chapter:

(1) "Court" includes an appellate court, district court, constitutional county court, statutory county court, family law court, probate court, municipal court, or justice of the peace court.

(2) "Dispute resolution organization" means a private profit or nonprofit corporation, political subdivision, or public corporation, or a combination of these, that offers alternative dispute resolution services to the public.

§ 154.002. Policy
It is the policy of this state to encourage the peaceable resolution of disputes, with special consideration given to disputes involving the parent- child relationship, including the mediation of issues involving conservatorship, possession, and support of children, and the early settlement of pending litigation through voluntary settlement procedures.

§ 154.003. Responsibility of Courts and Court Administrators
It is the responsibility of all trial and appellate courts and their court administrators to carry out the policy under Section 154.002.
SUBCHAPTER B: Alternative Dispute Resolution Procedures

§ 154.021. Referral of Pending Disputes for Alternative Dispute Resolution Procedure
(a) A court may, on its own motion or the motion of a party, refer a pending dispute for resolution by an alternative dispute resolution procedure including:

(1) an alternative dispute resolution system established under Chapter 26, Acts of the 68th Legislature, Regular Session, 1983 (Repealed; see now, V.T.C.A., Civil Practice and Remedies Code § 152.001 et seq.);

(2) a dispute resolution organization; or
(3) a nonjudicial and informally conducted forum for the voluntary settlement of citizens' disputes through the intervention of an impartial third party, including those alternative dispute resolution procedures described under this subchapter.

(b) The court shall confer with the parties in the determination of the most appropriate alternative dispute resolution procedure.

§ 154.022. Notification and Objection
(a) If a court determines that a pending dispute is appropriate for referral under Section 154.021, the court shall notify the parties of its determination.

(b) Any party may, within 10 days after receiving the notice under Subsection (a), file a written objection to the referral.

(c) If the court finds that there is a reasonable basis for an objection filed under Subsection (b), the court may not refer the dispute under Section 154.021.


§ 154.023. Mediation
(a) Mediation is a forum in which an impartial person, the mediator, facilitates communication between parties to promote reconciliation, settlement, or understanding among them.

(b) A mediator may not impose his own judgment on the issues for that of the parties.

(c) Mediation includes victim-offender mediation by the Texas Department of Criminal Justice described in Article 56.13, Code of Criminal Procedure.
§ 154.024. Mini-Trial
(a) A mini-trial is conducted under an agreement of the parties.

(b) Each party and counsel for the party present the position of the party, either before selected representatives for each party or before an impartial third party, to define the issues and develop a basis for realistic settlement negotiations.

(c) The impartial third party may issue an advisory opinion regarding the merits of the case.

(d) The advisory opinion is not binding on the parties unless the parties agree that it is binding and enter into a written settlement agreement.

§ 154.025. Moderated Settlement Conference
(a) A moderated settlement conference is a forum for case evaluation and realistic settlement negotiations.

(b) Each party and counsel for the party present the position of the party before a panel of impartial third parties.

(c) The panel may issue an advisory opinion regarding the liability or damages of the parties or both.

(d) The advisory opinion is not binding on the parties.

§ 154.026. Summary Jury Trial
(a) A summary jury trial is a forum for early case evaluation and development of realistic settlement negotiations.

(b) Each party and counsel for the party present the position of the party before a panel of jurors.

(c) The number of jurors on the panel is six unless the parties agree otherwise.

(d) The panel may issue an advisory opinion regarding the liability or damages of the parties or both.

(e) The advisory opinion is not binding on the parties.


SUBCHAPTER C: Impartial Third Parties

§ 154.051. Appointment of Impartial Third Parties
I. If a court refers a pending dispute for resolution by an alternative dispute resolution procedure under Section 154.021, the court may appoint an impartial third party to facilitate the procedure.

I. The court may appoint a third party who is agreed on by the parties if the person qualifies for appointment under this subchapter.

I. The court may appoint more than one third party under this section.

§ 154.052. Qualifications of Impartial Third Party

(a) Except as provided by Subsections (b) and (c), to qualify for an appointment as an impartial third party under this subchapter a person must have completed a minimum of 40 classroom hours of training in dispute resolution techniques in a course conducted by an alternative dispute resolution system or other dispute resolution organization approved by the court making the appointment.

(b) To qualify for an appointment as an impartial third party under this subchapter in a dispute relating to the parent-child relationship, a person must complete the training required by Subsection (a) and an additional 24 hours of training in the fields of family dynamics, child development, and family law.

(c) In appropriate circumstances, a court may in its discretion appoint a person as an impartial third party who does not qualify under Subsection (a) or (b) if the court bases its appointment on legal or other professional training or experience in particular dispute resolution processes.

§ 154.053. Standards and Duties of Impartial Third Parties

(a) A person appointed to facilitate an alternative dispute resolution procedure under this subchapter shall encourage and assist the parties in reaching a settlement of their dispute but may not compel or coerce the parties to enter into a settlement agreement.

(b) Unless expressly authorized by the disclosing party, the impartial third party may not disclose to either party information given in confidence by the other and shall at all times maintain confidentiality with respect to communications relating to the subject matter of the dispute.
(c) Unless the parties agree otherwise, all matters, including the conduct and demeanor of the parties and their counsel during the settlement process, are confidential and may never be disclosed to anyone, including the appointing court.

(d) Each participant, including the impartial third party, to an alternative dispute resolution procedure is subject to the requirements of Subchapter B, Chapter 261, Family Code, and Subchapter C, Chapter 48, Human Resources Code.

§ 154.054. Compensation of Impartial Third Parties

(a) The court may set a reasonable fee for the services of an impartial third party appointed under this subchapter.

(b) Unless the parties agree to a method of payment, the court shall tax the fee for the services of an impartial third party as other costs of suit.


§ 154.055. Qualified Immunity of Impartial Third Parties

(a) A person appointed to facilitate an alternative dispute resolution procedure under this subchapter or under Chapter 152 relating to an alternative dispute resolution system established by counties, or appointed by the parties whether before or after the institution of formal judicial proceedings, who is a volunteer and who does not act with wanton and wilful disregard of the rights, safety, or property of another, is immune from civil liability for any act or omission within the course and scope of his or her duties or functions as an impartial third party. For purposes of this section, a volunteer impartial third party is a person who does not receive compensation in excess of reimbursement for expenses incurred or a stipend intended as reimbursement for expenses incurred.

(b) This section neither applies to nor is it intended to enlarge or diminish any rights or immunities enjoyed by an arbitrator participating in a binding arbitration pursuant to any applicable statute or treaty.

SUBCHAPTER D: Miscellaneous Provisions

§ 154.071. Effect of Written Settlement Agreement

(a) If the parties reach a settlement and execute a written agreement disposing of the dispute, the agreement is enforceable in the same manner as any other written contract.

(b) The court in its discretion may incorporate the terms of the agreement in the court's final decree disposing of the case.

(c) A settlement agreement does not affect an outstanding court order unless the terms of the agreement are incorporated into a subsequent decree.


§ 154.072. Statistical Information on Disputes Referred

The Texas Supreme Court shall determine the need and method for statistical reporting of disputes referred by the courts to alternative dispute resolution procedures.

§ 154.071. Effect of Written Settlement Agreement

(a) If the parties reach a settlement and execute a written agreement disposing of the dispute, the agreement is enforceable in the same manner as any other written contract.

(b) The court in its discretion may incorporate the terms of the agreement in the court's final decree disposing of the case.

(c) A settlement agreement does not affect an outstanding court order unless the terms of the agreement are incorporated into a subsequent decree.


§ 154.071. Effect of Written Settlement Agreement

(a) If the parties reach a settlement and execute a written agreement disposing of the dispute, the agreement is enforceable in the same manner as any other written contract.

(b) The court in its discretion may incorporate the terms of the agreement in the court's final decree disposing of the case.

(c) A settlement agreement does not affect an outstanding court order unless the terms of the agreement are incorporated into a subsequent decree.
§ 154.072. Statistical Information on Disputes Referred

The Texas Supreme Court shall determine the need and method for statistical reporting of disputes referred by the courts to alternative dispute resolution procedures.

§ 154.073. Confidentiality of Certain Records And Communications

(a) Except as provided by Subsections (c), (d), (e), and (f), a communication relating to the subject matter of any civil or criminal dispute made by a participant in an alternative dispute resolution procedure, whether before or after the institution of formal judicial proceedings, is confidential, is not subject to disclosure, and may not be used as evidence against the participant in any judicial or administrative proceeding.

(b) Any record made at an alternative dispute resolution procedure is confidential, and the participants or the third party facilitating the procedure may not be required to testify in any proceedings relating to or arising out of the matter in dispute or be subject to process requiring disclosure of confidential information or data relating to or arising out of the matter in dispute.

(c) An oral communication or written material used in or made a part of an alternative dispute resolution procedure is admissible or discoverable if it is admissible or discoverable independent of the procedure.

(d) A final written agreement to which a governmental body, as defined by Section 552.003, Government Code, is a signatory that is reached as a result of a dispute resolution procedure conducted under this chapter is subject to or excepted from required disclosure in accordance with Chapter 552, Government Code.

(e) If this section conflicts with other legal requirements for disclosure of communications, records, or materials, the issue of confidentiality may be presented to the court having jurisdiction of the proceedings to determine, in camera, whether the facts, circumstances, and context of the communications or materials sought to be disclosed warrant a protective order of the court or whether the communications or materials are subject to disclosure.

(f) This section does not affect the duty to report abuse or neglect under Subchapter B, Chapter 261, Family Code, and abuse, exploitation, or neglect under Subchapter C, Chapter 48, Human Resources Code.

(g) This section applies to victim-offender mediation by the Texas Department of Criminal Justice as described in Article 56.13, Code of Criminal Procedure.

TRCP 11
No agreement between attorney or parties will be enforced unless it is in writing, signed, and filed with the papers as part of the record, or unless it be made in open court and entered into record.

Draft ACR Report Outlines Proper, Improper Mediation Practices 

August 26, 2002
By Staff Reporters, ADRWorld.com 

A task force established by the Association for Conflict Resolution is floating a draft report that offers some guidance to mediators in avoiding unauthorized practice of law charges by delineating activities that fall within proper and improper mediation practice. 

The draft report of ACR's Task Force on the Unauthorized Practice of Law says mediation is a distinct profession that does not involve legal practice, drawing a distinction between improper mediation practice and the unauthorized practice of law. However, the task force could not reach consensus on a few key issues regarding improper mediation practice, and the report is being circulated for comment at the behest of ACR's Board of Directors. 

The task force was convened two years ago to broadly explore issues of UPL and alternative dispute resolution processes, but the draft report specifically addresses mediation because UPL concerns to date have largely been associated with that process. The group says in its report that it anticipates addressing other processes in the future. 

'Proper' Practices Outlined 

Rather than delve into specific instances where charges have been levied against a mediator to determine what might or might not constitute UPL, the task force chose to categorize activities into three groups: proper mediation practice, improper mediation practice, and activities "that require additional scrutiny." The lists are not intended to be comprehensive, and "admittedly absent" are many activities that traditionally constitute mediation, the task force says. 

According to the draft report, activities that fall within proper mediation practice include, among other things: 

· Assessing the willingness of parties to negotiate and helping them discuss alternative and options, 

· Providing information and making recommendations regarding the structure and ground rules of the process, 

· Drafting agendas and mediation participation agreements and describing confidentiality, 

· Providing oral summaries of discussions and facilitating parties discussions regarding their assessments of the strengths and weaknesses of their respective cases, and 

· Engaging in the "ministerial" function of filing a settlement agreement in a court-ordered mediation. 

The task force reached consensus on a number of activities that are considered improper, whether conducted by a lawyer or a non-lawyer. According to the report, "an individual, regardless of his or her source profession, when acting as a mediator, may not:" 

Hold themselves out as a legal representative or misquote law, 

Draft an agreement that goes beyond the terms specified by the parties, 

Coerce a decision or engage in actions that interfere with parties' self-determination, 

Fail to maintain impartiality or advise parties about their legal rights. 

However, the task force did not reach consensus on a handful of activities in this category. According to the report, "a majority of the task force believes that while these activities may be appropriate in other forms of dispute resolution practice . . . they are improper mediation activities." Some members of the task force, however, believe that they may be appropriate mediation activities under certain circumstances. They include: 

· Recommending a specific course of action, 

· Predicting court results with respect to the case, 

· Applying legal principles to concrete facts, or 

· Providing an evaluation of the merits of the case. 

Finally, the task force says there are additional areas that require more scrutiny as they "rub" the line between mediation and law. The report does not offer a list of these activities, emphasizing that they are "intensely contextual" and depend precisely on the case. The report recommends that mediators be mindful of the applicable rules and standards of the jurisdiction in which the mediation is conducted, and if they are unsure about an activity, to "defer the action in order to gain time to reflect and potentially consult colleagues." 

Ethical Guidelines for Mediators
PREAMBLE

These Ethical Guidelines are intended to promote public confidence in the mediation process and to be a general guide for mediator conduct. They are not intended to be disciplinary rules or a code of conduct. Mediators should be responsible to the parties, the courts and the public, and should conduct themselves accordingly. These Ethical Guidelines are intended to apply to mediators conducting mediations in connection with all civil, criminal, administrative and appellate matters, whether the mediation is pre-suit or court-annexed and whether the mediation is court-ordered or voluntary.

GUIDELINES

6. Mediation Defined. Mediation is a private process in which an impartial person, a mediator, encourages and facilitates communications between parties to a conflict and strives to promote reconciliation, settlement, or understanding. A mediator should not render a decision on the issues in dispute. The primary responsibility for the resolution of a dispute rests with the parties. 
Comment. A mediator's obligation is to assist the parties in reaching a voluntary settlement. The mediator should not coerce a party in any way. A mediator may make suggestions, but all settlement decisions are to be made voluntarily by the parties themselves.

7. Mediator Conduct. A mediator should protect the integrity and confidentiality of the mediation process. The duty to protect the integrity and confidentiality of the mediation process commences with the first communication to the mediator, is continuous in nature, and does not terminate upon the conclusion of the mediation. 
Comment (a). A mediator should not use information obtained during the mediation for personal gain or advantage. 
Comment (b). The interests of the parties should always be placed above the personal interests of the mediator. 
Comment (c). A mediator should not accept mediations which cannot be completed in a timely manner or as directed by a court. 
Comment (d). Although a mediator may advertise the mediator's qualifications and availability to mediate, the mediator should not solicit a specific case or matter. 
Comment (e). A mediator should not mediate a dispute when the mediator has knowledge that another mediator has been appointed or selected without first consulting with the other mediator or the parties unless the previous mediation has been concluded.

8. Mediation Costs. As early as practical, and before the mediation session begins, a mediator should explain all fees and other expenses to be charged for the mediation. A mediator should not charge a contingent fee or a fee based upon the outcome of the mediation. In appropriate cases, a mediator should perform mediation services at a reduced fee or without compensation. 
Comment (a). A mediator should avoid the appearance of impropriety in regard to possible negative perceptions regarding the amount of the mediator's fee in court-ordered mediations. 
Comment (b). If a party and the mediator have a dispute that cannot be resolved before commencement of the mediation as to the mediator's fee, the mediator should decline to serve so that the parties may obtain another mediator.

9. Disclosure of Possible Conflicts. Prior to commencing the mediation, the mediator should make full disclosure of any known relationships with the parties or their counsel that may affect or give the appearance of affecting the mediator's neutrality. A mediator should not serve in the matter if a party makes an objection to the mediator based upon a conflict or perceived conflict. 
Comment (a). A mediator should withdraw from mediation if it is inappropriate to serve. 
Comment (b). If after commencement of the mediation the mediator discovers that such a relationship exists, the mediator should make full disclosure as soon as practicable.

10. Mediator Qualifications. A mediator should inform the participants of the mediator's qualifications and experience. 
Comment. A mediator's qualifications and experience constitute the foundation upon which the mediation process depends; therefore, if there is any objection to the mediator's qualifications to mediate the dispute, the mediator should withdraw from the mediation. Likewise, the mediator should decline to serve if the mediator feels unqualified to do so.

11. The Mediation Process. A mediator should inform and discuss with the participants the rules and procedures pertaining to the mediation process. 
Comment (a). A mediator should inform the parties about the mediation process no later than the opening session. 
Comment (b). At a minimum the mediator should inform the parties of the following: (1) the mediation is private (Unless otherwise agreed by the participants, only the mediator, the parties and their representatives are allowed to attend.); (2) the mediation is informal (There are no court reporters present, no record is made of the proceedings, no subpoena or other service of process is allowed, and no rulings are made on the issues or the merits of the case.); and (3) the mediation is confidential to the extent provided by law. (See, e.g., §§154.053, and 154.073, Tex. Civ. Prac. & Rem. Code.)

12. Convening the Mediation. Unless the parties agree otherwise, the mediator should not convene a mediation session unless all parties and their representatives ordered by the court have appeared, corporate parties are represented by officers or agents who have represented to the mediator that they possess adequate authority to negotiate a settlement, and an adequate amount of time has been reserved by all parties to the mediation to allow the mediation process to be productive. 
Comment. A mediator should not convene the mediation if the mediator has reason to believe that a pro se party fails to understand that the mediator is not providing legal representation for the pro se party. In connection with pro se parties, see also Guidelines #9, 11 and 13 and associated comments below.

13. Confidentiality. A mediator should not reveal information made available in the mediation process, which information is privileged and confidential, unless the affected parties agree otherwise or as may be required by law. 
Comment (a). A mediator should not permit recordings or transcripts to be made of mediation proceedings. 
Comment (b). A mediator should maintain confidentiality in the storage and disposal of records and should render anonymous all identifying information when materials are used for research, educational or other informational purposes. 
Comment (c). Unless authorized by the disclosing party, a mediator should not disclose to the other parties information given in confidence by the disclosing party and should maintain confidentiality with respect to communications relating to the subject matter of the dispute. The mediator should report to the court whether or not the mediation occurred, and that the mediation either resulted in a settlement or an impasse, or that the mediation was either recessed or rescheduled. 
Comment (d). In certain instances, applicable law may require disclosure of information revealed in the mediation process. For example, the Texas Family Code may require a mediator to disclose child abuse or neglect to the appropriate authorities. If confidential information is disclosed, the mediator should advise the parties that disclosure is required and will be made.

14. Impartiality. A mediator should be impartial toward all parties. 
Comment. If a mediator or the parties find that the mediator's impartiality has been compromised, the mediator should offer to withdraw from the mediation process. Impartiality means freedom from favoritism or bias in word, action, and appearance; it implies a commitment to aid all parties in reaching a settlement.

15. Disclosure and Exchange of Information. A mediator should encourage the disclosure of information and should assist the parties in considering the benefits, risks, and the alternatives available to them.

16. Professional Advice. A mediator should not give legal or other professional advice to the parties. 
Comment (a). In appropriate circumstances, a mediator should encourage the parties to seek legal, financial, tax or other professional advice before, during, or after the mediation process. 
Comment (b). A mediator should explain generally to pro se parties that there may be risks in proceeding without independent counsel or other professional advisors.

17. No Judicial Action Taken. A person serving as a mediator generally should not subsequently serve as a judge, master, guardian ad litem, or in any other judicial or quasi-judicial capacity in matters that are the subject of the mediation. 
Comment. It is generally inappropriate for a mediator to serve in a judicial or quasi-judicial capacity in a matter in which the mediator has had communications with one or more parties without all other parties present. For example, an attorney-mediator who has served as a mediator in a pending litigation should not subsequently serve in the same case as a special master, guardian ad litem, or in any other judicial or quasi-judicial capacity with binding decision-making authority. Notwithstanding the foregoing, where an impasse has been declared at the conclusion of a mediation, the mediator if requested and agreed to by all parties, may serve as the arbitrator in a binding arbitration of the dispute, or as a third-party neutral in any other alternative dispute proceeding, so long as the mediator believes nothing learned during private conferences with any party to the mediation will bias the mediator or will unfairly influence the mediator's decisions while acting in the mediator's subsequent capacity.

18. Termination of Mediation Session. A mediator should postpone, recess, or terminate the mediation process if it is apparent to the mediator that the case is inappropriate for mediation or one or more of the parties is unwilling or unable to participate meaningfully in the mediation process.

19. Agreements in Writing. A mediator should encourage the parties to reduce all settlement agreements to writing.

20. Mediator's Relationship with the Judiciary. A mediator should avoid the appearance of impropriety in the mediator's relationship with a member of the judiciary or the court staff with regard to appointments or referrals to mediation. 

The Ten Biggest Mistakes Lawyers Make in Mediation
by Richard G. Spier
Effective representation of clients in mediation requires the same level of preparation, diligence and assertiveness as is required in presenting a jury trial. The outcome of a mediation session depends, to a large degree, on the performance of counsel. Having served as mediator of probably over a thousand civil cases of all kinds, I have concluded that what lawyers do can make a big difference in the outcome. The following are the ten biggest mistakes that I have seen.

Failing to communicate willingness and ability to try the case.

While it may sound strange coming from a mediator, I believe that too many cases are settled. Of course, in the vast majority of instances, the parties on both sides are better off settling then taking their chances before a judge, jury or arbitrator. On the other hand, the key to achieving a reasonable settlement for a client is to make clear that counsel is ready, willing and able to try the case. Unfortunately, some lawyers have the reputation that they will settle any case, on the courthouse steps if necessary. Opponents know this, and act accordingly, even in mediation.

I am not suggesting "table pounding" and premature threats to walk out of the mediation. Rather, lawyers should cultivate a reputation for being willing to go to trial when necessary. Such a reputation cannot be credibly created during the course of the mediation of a single case, but rather requires diligent preparation and effective presentation of adversary proceedings over the course of a career.

Lawyers and parties should participate meaningfully in the mediator’s effort to explore weaknesses as well as strengths of a case. On the other hand, after full exploration of a case and careful consideration of the settlement positions of the other side, there are indeed cases in which it is appropriate to walk out of mediation.

Making aggressive "opening statements."

Most lawyer-mediators in business or personal injury cases conduct a short opening meeting with all sides present. After explaining the mediation process and confidentiality, most mediators invite comments from each side. The trend is away from using this opportunity to present aggressive or inflammatory statements of the case.

It is often best to say nothing or perhaps to state that while one’s client feels strongly about the correctness of his or her position, the client is here to bargain in good faith, or words to the effect. Leave it to the neutral mediator, in private caucus, to discuss problems with the opponent about its case. The message is often more effective and clear when delivered through this means. On the other hand, of course, be prepared for similar treatment by the mediator during private caucus with ones own client.

Mediating without necessary parties.

There are often parties that should be represented at a mediation, who may not be formally named in a lawsuit. For example, if there is an insurance coverage dispute, it may make sense to have the liability insurer present at the mediation of a casualty case, in addition to insurance defense counsel. As another example, the chances of achieving a settlement are increased if potential guarantors or indemnitors in a business case participate in the mediation.

Sometimes formal joinder of the additional party into the litigation is necessary to get its attention and participation, but often informal contact with counsel is sufficient.

Mediating with persons with insufficient authority.

One of the biggest frustrations for lawyers, parties and mediators is to spend long hours in achieving agreement in principle, only to learn for the first time that the proposed settlement needs to be presented to a company officer or committee for approval and ratification. The mediation process is most effective when the mediator has the opportunity to talk, face-to-face, with the decision-maker for each party. In cases involving larger corporations or government entities, it is often impossible to have the decision maker present, but opposing counsel should inquire ahead of time so as to know the limitations imposed on the process.

Even when the decision-maker is present, it is rare for such person to have unlimited authority. Experienced mediators will encourage the representative to seek additional authority, if appropriate, particularly where the additional authority will settle the case.

Mediating too early or too late in the case.

Every case is different, and it is difficult to state hard and fast rules as to when mediation should be considered. It sometimes makes sense to attempt immediate mediation of exigent problems, particularly where the parties have an ongoing relationship that they desire to protect. On the other hand, some level of preparation, investigation and discovery is often necessary to enable counsel to render a reasonable evaluation of a client’s position. Sometimes mediation on the eve of trial is appropriate, but often lawyers do their clients a disservice, financially and emotionally, by waiting that long. 

Setting aside insufficient time for the mediation.

For the mediation process to work, clients need time to "vent" and possibly to change opinions and positions that have been held for a long time. Sometimes, there will appear to be little or no progress for several hours, but many such cases result in satisfactory settlement if all sides continue to work hard until the mediator concludes that the parties are truly at impasse.

Experience also suggests that what is most effective is a give and take negotiation process, with offers and counter offers going back and forth, rather than announcing and adhering to a firm, initial position. This is not to say that parties should not make large movements (it is often very effective, and sometimes necessary, to do so), but only that the process can take some time to be successful.

The mediation process is often arduous and emotional for the parties, but most often results in viable and effective settlements. The process is difficult, but trial is usually immensely harder emotionally and financially for the client. Most (but not all) clients want prompt closure on reasonable terms, rather than full "victory" in court or arbitration. An experienced mediator will advise all sides when further efforts seem fruitless. Remember, the mediator may have information on a confidential basis from the other side suggesting more flexibility than the "official" position that the mediator is authorized to communicate.

Failing to adequately prepare the case.

It is a rare mediation that requires the same amount of preparation as a jury trial, but counsel should not underestimate the work necessary to do the job right. It may not be appropriate to look under every rock, but the lawyer in mediation should know what rocks are out there. A mediation is nothing other than an accelerated, facilitated negotiation. As in all negotiations, knowledge is power.

The mediator will be spending much of his or her time exploring with counsel and client potential weaknesses in the case. While it is foolish not to listen carefully to what the mediator has to say, counsel should not hesitate to point out when the mediator may be wrong. More importantly, a key to achieving a good result in mediation is to help the mediator in conducting the same process with the opponent. There is no substitute for presenting to the mediator a view of the facts that can be supported by admissible evidence and a reasonable evaluation of trial outcomes, based on applicable legal authority, arising from those facts.

Good mediators will "smoke out" bluffing and generalities.

Failing to adequately prepare the client.

Experienced litigators never take their clients to deposition or trial without thorough preparation. The same should go for mediation.

The client should understand ahead of time the general nature of the process, including the rules of privilege and confidentiality in mediation, and in the non-binding nature of the process. Even more importantly, the client should have the benefit before the mediation of his or her lawyer’s evaluation of the case, and potential pitfalls and weaknesses. With such prior preparation, there is no need for counsel to "grand-stand" in front of the client during a private caucus. There are few civil cases with 90 percent chances of success, and it is not productive to take up the time of the client and mediator in expert in expressing that level of confidence about the outcome.

A client’s level of trust in his or her lawyer can be irreparably damaged if the client learns for the first time, at mediation, that there is risk of summary judgment or that anticipated attorneys’ fees and costs will be substantial. The mediator will be asking about these issues, and it is devastating to a client to hear about them for the first time at the mediation session.

Clients appreciate aggressiveness and diligence on their behalf, but also respect honesty and candor from their lawyers.

Revealing a "bottom line" to the mediator.

Its is generally best not to reveal a client’s "bottom-line" to the mediator, even in confidence. For one thing, a settlement position should be flexible, based upon new insights and new information gained during the mediation process. Also, while the mediator will respect the confidential nature of such information, counsel can expect the mediator to argue it against the client in private caucus. It is generally better to let the mediator and opponent try to infer where ones client may be going, based upon the course of negotiations.

Most mediators prefer not to be granted discretionary authority on behalf of a party because of concern that the mediator may lose neutrality by making bargaining decisions on behalf of one side or the other.

Failing to understand the status of a pending settlement.

When and if agreement in principle is reached, it is important to pin down whether or not the settlement is blinding and effective. It is often (not always) desirable to leave the mediation session with a binding settlement. While it is the job of the mediator to facilitate possible settlement, the goal is not settlement at all costs. If one or both sides still have doubts or uncertainty, or there are further details to be worked out, there is nothing wrong with leaving the matter open, subject to mutual acceptance of final document provisions. What is troublesome, however, is if counsel leaves the client with a wrong impression concerning weather or not a binding deal has been reached.

The mediation agreements used by some mediators provide that any agreement in principle reached at the mediation will be non-binding unless and until reduced to a writing signed by all the parties. It is important for counsel to be familiar with the terms of the mediation agreement in use. With such a provision, if a party desires a binding deal before leaving the mediation, there are several approaches. It is often convenient and effective for the mediator to prepare a "binding term sheet," which summarizes the terms agreed-upon. The term sheet further recites that counsel will prepare formal settlement documents, and that meanwhile the term sheet, when signed by all parties, reflects a binding and effective agreement. It is helpful, under this approach, to recite in the term sheet that the mediator shall serve as a binding arbitrator, after a summary telephone hearing, concerning any irreconcilable differences in the final contract language.

In simple cases, a final and binding settlement agreement can be prepared and signed at the mediation. Even in complex cases, if all the details are worked out, counsel and the parties may prefer to spend even several hours in preparing a final settlement agreement.

Richard G. Spier, J.D. Arbitrator & Mediator
2536 N.E. 28th Avenue
Portland, OR  97212
Phone: 503-284-2511 Fax 503-284-2519
Email: RSpier@spier-mediate.com
Q: what are the four types of evaluative ADR devices?





Asks about med-arb and makes up other choices; Asks what is the most common combined process





Q: Asks about the order of these steps





Q: Asks about all three skills: communication, analytical ability, and patience





Q: Asks a few questions about cases where mediation is/may be  inappropriate





Q: read this case carefully-


Know why mandamus granted





Q: Two questions on finding mediators





Q: memorize pre-mediation correspondence





Q: memorize general checklist for introduction





Q: questions on each of the 6 types of questions; know how they are asked





Q: memorize six stages of negotiation:


PE OINC





Q: know 5 common problems





Q: know the types of problems





Q: memorize code section number





Q: asks the number of hours





Q: judgmental language and how to avoid it.





Q: know what makes MSA binding 





Q: gives examples and asks which is NOT a way to describe a dispute





Q: on what arbitration is





Gives examples of mediation and asks which example is NOT mediation





How was mediation first used in the US, ie, what arena?





What do you do in case of overt conflict?





How do you select and who is appropriate?





Asks about the shape of a table and its affect.





Gives examples of each type of question and you determine what it is.





How is mediation a gain to the parties involved?—


Fairness.





Reframe the issue if stuck





Report back to them what they are trying to get across





Will give examples of strategies





What exactly is the mediator trying to accomplish





Asks the different kinds of apologies





He sets up scenarios regarding confidentiality





Can people construct CAs in regards to need?





Asks how you get certified in TX—cannot get “certified”
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