LEGAL RESEARCH AND WRITING II

I. Introduction and refresher on LRW I

A. The doctrine of precedence:

1. Courts must follow decision of courts having appellate (mandatory jurisdiction or appeal as of right) or revisory (discretionary review) jurisdiction over them.  The idea of who is grading the paper.

a) Example is the Supreme Court having both mandatory and discretionary review over a federal question brought in state court (for appellate AND revisory)

2. Courts must follow decisions of courts having exclusive or peculiar authority over certain matters.  There are three such situations:

a) State law being applied in federal court usually from t he case arising is diversity jurisdictions

b) Federal law or federal constitution question (i.e., whether a state law is constitutional) being applied in state courts

c) The law of one state being applied in the courts of another state (product sold in Oklahoma and caused in injury Texas, and the case is heard in Texas court but may have to use Oklahoma law based on choice of law rules)

3. Courts must follow their own prior decisions unless certain things are true

a) The courts prior decision has been overruled in the interim.  An example is if the US Supreme Court has overruled a Texas Supreme Court decision, then the Texas Supreme 
Court cannot follow its prior decision

b) Where courts have to overrule their own prior decisions, if the previous decision was wrong but there costs to the entire system because it results in less confidence in the system as a whole, things become unsettled and there is less predictable.  So there must be more harm from keeping the rule than the harm to the system for overruling the decision.  

4. If nothing in 1-3 on point, courts may/should (a non-mandatory proscription), they should look at non-binding decisions before deciding what to do.

a) Look at the merits of the case

b) Legislative interpretation

c) What is the majority rule

d) How respected are the states

e) How old is the decision

B. Prior to 9/1/87, there was no intermediate appellate court for criminal cases, those cases went straight to the Court of Criminal Appeals

C. District courts in Houston are bound to follow both the 1st and 14th Courts of Appeals which both sit in Houston

D. Secondary sources hierarchy

1. Restatement (best) – not binding unless the court adopts it

2. If the restatement is subsequently updated or revised it will no longer be binding unless the court adopts that revision

3. Treatise, law review articles (if a law review article has “comment” it means it was written by a student and you should give it less weight)

4. ALR

5. Legal encyclopedia

E. Court of Appeals panels are not allowed to overrule or disagree with another panel.  Don’t abandon your argument because you might get an en banc hearing or get to the Supreme Court

F. The Federal Reporter (for Courts of Appeals) and the Federal Supplement (for US District Courts) are creations of West Publishing and NOT the official reporter and the courts insist on maintaining control of the text of their opinions (i.e., for publishing on the internet.  There is no official reporters for these courts.  

G. A court in most influences by legislative history that is seen by the most people

H. Texas Writ of Error system

1. Ever since the creation of the Texas Court of Civil Appeals, the Texas Supreme Court has had the option of stamping case with certain notation

a) If stamped granted, the Texas Supreme Court is going to hear the case on the merits

b) Since 1927, “refused” has meant “perfect” and sprinkles magic dust on a Court of Appeals opinion.  In 1997, it was changed to petition for review and gives the Supreme Court a purely discretionary review function (based on the court using a clause and determining that “it is not important to the jurisprudence.”

c) Refused in the Court of Criminal Appeals is equivalent to cert denied with the US Supreme Court

d) In 1997 “writ” became “petition” and the Texas Supreme Court uses Pet denied to exercise its discretionary review equivalent to cert denied in the US Supreme Court (and equivalent to “refused” in the Texas Court of Criminal Appeals).  Petition refused still means perfect.

e) Everything else is interchangeable per Prof. Miller.

I. State courts retain the right to rule differently on federal questions/law (unless the Supreme Court has ruled differently) even if different from the federal district courts located in the same geographical location

J. Plain meaning rule is making a comeback, especially in the Federal Courts.  You must determine whether the jurisdiction you are in follows this rule 

K. Refresher on research strategy – child support research exercise

1. If you chose Texas to research

a) Texas Digest

b) Words and Phrases

(1) Looked up “child support”

(a) Found Ewing case

(b) Found Family code

(i) Section 151.003 – support includes education

(ii) Section 154.001 – obligation continues until 18 or completion of high school, whichever is later

2. Since the definition of “disability” is vague, there in nothing that would preclude a parent from paying child support for a learning disability while the child attended higher education, but this was not in our fact pattern.

3. Illinois and Missouri allow a court to fashion a support order that requires college tuition

L. Florida has the same statue as Texas, the Florida statute refers to the age of majority which is defined in another statute which was changed in 1973 fro 21 years to 18 years of age.  North Carolina and New Mexico are also similar to Texas.

M. Wyoming – no statute found (another student found the Wyoming statute and said it was like the Texas statute), but cases that say the tuition can be paid up until age 23 as long child is “in school” 

N. This was a contentious issue when family law was governed by cases, but state legislature took up the cause and felt the age of majority was a reasonable cut-off for the child support obligation.

O. Lesson #1 – don’t have to start in the most efficient place, as long as you are thorough and follow through.  You can find the statute from the cases.

P. Online research

1. Must put a phrase in quotes 

2. Natural language searching – can search a question (full sentence natural language – in Lexus it is WIN and in West Law it is Freestyle) such as:

a) Can a court order the payment of tuition as child support?

b) Can a court order child support beyond the age of emancipation?

3. Boolean search using words with “and” & “or”

a) Words used can be (child support, emancipation, and obligation)

Q. Trial judge cannot give a lump sum for “education,” it will be reversed on appeal (it would be a way of getting around the statute).  However, is other states some of the cases allow that even though the statute seems to say otherwise.

R. For courts that allow the child support obligation to cover tuition there is a constitutional issue of equal protection because it imposes a different burden on parents who are divorcing than on parents who are not divorcing (who have no legal requirement to provide their children with a college education)

1. On a rational basis bring up argument that children of divorce have a more difficult time going to college and that, therefore, the legislature had a rational basis for making this distinction and requiring that divorced parents pay the college tuition.  Three cases (Florida and Pennsylvania) say it is unconstitutional and doesn’t pass the rational basis test in Con Law.  It is a live issue and requires issue spotting, look for a CONSTITUTIONAL ISSUES.

II. Working with Facts

A. Must tell the court and the other party what happened and why you are upset to commence litigation

1. In England you had oral pleadings.  More uniformity in what types of pleadings came about with the feudal system

2. When written pleadings came about it was called a bill

3. Could only do one pleading at a time and had to wait for result of first.  If two causes of action in one pleading, it was considered duplicitous and thrown out

4. Equity – no money damages are allowed under equity, only injunctions.  In a few state you still have to file a separate document if you want equitable relief (and a jury may not be allowed), but law and equity have been merged in modern day

5. In this country, this system of ultra-formality brought about dissatisfaction and just wanted to submit the facts and let the courts sort it out

B. Codes and field codes – you pleaded material facts but not ultimate facts which are legal conclusion (New York the first to adopt of field codes and allowed “code” pleading

C. Federal Rules of Civil Procedure

1. Rule 2 – one form of action

2. Rule 8, General Rules of Pleading

a) A short and plain statement of the grounds upon which the court’s jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it

b) A short and plain statement of the claim showing the pleader is entitled to relief (no mention of the word facts because the material/ultimate fact issue had caused lots of litigation, so in the FRCP they decided not to use the word “fact”) 

c) A demand for judgment for the relief the pleader seeks.  Relief in the alternative or of several different types may be demanded

D. Rule 9f, Time and Place.  For the purpose of testing the sufficiency of a pleading, averments of time and place are material and shall be considered like all other averments of material matter.  So be specific about dates, if possible.

E. Mere conclusion – the statement of fact must be a middle ground too skimpy (conclusory) and too detailed or specific (if it seems to be better as evidence you are probably being too detailed) 

F. Conley 1957

Notice pleading – bare bones pleading that puts the other party on notice.  No inference work belongs in the pleading

G. Purpose of modern day pleadings

H. With any documents you still must consider purpose, audience, and constraints

III. Drafting Complaints

A. Forms of Action allowed under the Crown in England.  You had to make you case fit in the correct one and each one had its own rules of procedure and they were very picky about the technical requirements and the procedure

1. Debt

2. Detinue

3. Covenant

4. Special assumpit

5. General assumpit

6. Trespass

7. Trover

8. Replevin

9. Case

10. Ejectment

11. Equity

12. Chancellor (originally was a ecclesiastical official)

13. Chancery

14. Bill or petition

B. Complaint needs 

1. Caption , Rule 10a 

2. Jurisdiction statement – more important in Federal courts than in state courts, so tradition is to cite the statute. In state cases, you will include the constitutional provision that creates the court or the statute that gives the court its power.

3. Claim for relief – is the facts

4. Request of relief (prayer), also called the demand judgment.  It is wise to include the phrase “such other relief as the court deems approprite”

5. Signature

C. Major premise for intentional infliction of emotional distress and the law says a defendant will be liable for intentional infliction of emotional distress if the following 4 elements and you only have to include the facts that address the elements but NO inferences.  Don’t put the elements in your pleading, it is disadvantageous to do this.  Plead the elements as FACTS; otherwise, it will lock you into causes of action you may not want UNLESS it is a truly novel cause of action or hasn’t been recognized by a lot of jurisdictions in the area.

1. Disadvantage

D. The style of a pleading should be a journalistic approach

1. Who

2.  What

3. When per Rule 9f, Time and place 

4. Where

E. Why – goes to mental state and you usually have to use indirect evidence as opposed to direct evidence and the rules address this in Rule 9b, Fraud and Mistake (requires more specificity). In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be state with particularity.  Malice, intent, knowledge, and other condition of mid of a person may be averred generally.

F. No longer have a problem with duplicitous pleading per Rule 8(e)(2) and can make two or more claims in the pleading.  May want to ditch a theory as trial approaches because juries tend to not like alternative theories of liability

G. Rule 10b requires numbered paragraphs; it is wise no to have paragraphs that are too long.  Need numbered paragraphs relating to a single set of circumstances.

H. Rule 11 

1. Prior to 1983 – you were not file any document for a bad purpose and you have to have a good faith belief that you had a good faith claim.  It was subjective , it is the “pure heart, empty head” rule .  Two possible remedies

a) Strike the document (i.e., the pleading)

b) Report to the disciplinary committee of the attorney’s state bar – judges did do this because it resulted in a full-blown investigation which is harsh

2. 1983-1993 – moved to an objective standard.  Required the attorney

a) To read the document

b) To the best of knowledge, information, and belief formed after reasonable inquiry

c) It is well grounded in fact

d) It is warranted by existing law or a good faith argument for the extension, modification

e) If violated, the court shall impose

(1) Sanctions – on the court’s own motion (not required that opponent complain)

(2) There can be monetary sanctions

IV. Drafting Complaints – must have facts in the pleading.  Determine the elements of your action and include the facts that support those elements

A. There are bare minimum and strategic considerations.

B. What theories were chosen for the complaint?

1. Breach of Employment Contract

a) Refusal to meet per the employee handbook with an effective date of 1/1/2000 and received in 1999

b) Discharge

(1) Two reasons that the employee handbook provided for discharge were inadequate performance and financial exigency

2. Promissory Estoppel must allege foreseeability and reliance for this theory

3. Promise to employ you forever will not meet the statute of frauds, cannot be performed within one year again which goes against pleading a pure contract theory  

4. Modification of the contract (from at will employment to an employment contracts) – still requires consideration on the part of the employee and this seems to be lacking and there is not writing by the party to be charged.  This is another weakness in the pure contractual theory. 

5. Discrimination based on sexual orientation based on Title VII (cases usually base this on gender, male or female, so it is a dead end).

6. The tort of wrongful discharge on the basis of discrimination on based on sexual orientation which violates Arizona public policy based on trying to stretch a municipal ordinance to cover a state issue.

7. Interference with contractual relations would have 10-20% success rate 

8. Intentional Infliction of Emotional Distress – on the part of the supervisor and under theory of respondeat superior

9.   Negligent Infliction of Emotional Distress

10. Defamation claim based on “bad-mouthing,” need more information, there is not enough specificity in the fact pattern – would have a 10-20% success rate 

11. Breach of contract would have a 40% success rate, promissory estoppel would have a 60% success rate, and the wrongful discharge would nave a 10-20% success rate.

12. The fact that we think we don’t have a strong claims (i.e., defamation) does not preclude us from including them for Rule 11 sanctions purposes.

13. Having a potential for punitive damages may lead to settlements (and even higher settlements.

V. Rule 11 

A. Wants to sanction frivolous lawsuits and motions but don’t want to chill creative advocacy.  The worst mix is a creative attorney and narrow-minded judges

B. 1983-1993 – new harsh provisions

1. Read it

2. To the best of Knowledge, information, and belief

C. Post 1993

1. Best of KIB

2. Formed after inquiry (the old rule was the one phone call reule)

3. Separate the factual allegations from legal contentions.  The attorney can be sanctioned for legal contentions, but not the client

4. The biggest change is the safe harbor, 21 days, (Scalia says it is toothless).

5. Must provide notice and you have opportunity to respond

6. Court may sanction attorneys, law firms, and parties

7. Can’t use rule 11 for abuse of discover

VI. Defendants options – must be done within 30 days

A. Offer to settle

B. Request for extension of time

C. Motion for more definite statement per FRCP 12e

D. Answer the complaint – 3 possibilities and affirmative defenses

1. Denial – can’t do a general denials are not allowed

2. Admit, be careful, if you affirm and the facts are considered true for the remainder of the litigation

3. No information upon which to form a belief

E. Snow was falling and the roads were covered with ice.  Jones was driving his car too fast.  For the prevailing conditions, and thus breached his duty of care to Smith.

1. Separate into 2 paragraphs and he will have to admit to the conditions

2. He will deny the sentence on breaching his duty or care and also it may not be “his car” upon which an unscrupulous pleader could deny

F. In Texas it is called a petition. “Plaintiff’s Original Petition,” Plaintiff’s First Amended Petition,” etc.  Need to include more facts than usually required and need to include facts supporting venue.  More requirements for verification which are sworn statements.  Different things require verification.  If not require and you include verification, it shifts the burden of proof to the defendant.  Texas is more lenient to the general denial and will allow it.  When serving the petition they will also serve the interrogatories anticipating the general denial.  You don’t waive your affirmative defense if you don’t include them in your answer.  There is no 12(b)(6) Rule in Texas, they just use summary judgment.  There is also no CL demurrer in Texas either.

VII. Statutory Research

A. Vernon’s

B. USC, USCA (was first and put out by West and resemble the USC to look official), USCS (is put out by Lexis and is Black) all have the same index (useful to know in case you can’t find the index you want), when USCA and USCS were compiled they decided to use the USC’s index.  The most awkward thing about the United States Code is the updating, completely updated every 6 years and is cumulative so only go to the latest supplement.  Government does put out slip law but there is a time lag and there is no index for then.  On the third floor of the library.

C. Anytime you think of statutes you must think of statutes, which are compiled as approved and they are arranged chronologically and the United States Code (USC) is topical.  Sometimes need to go to statutes at large to get preamble or statutory research and also to get announcements, treaties, or payments to Japanese interred in US prisoner of war camps (was not publicly published).

D. Every amendment will have date, the public law number, and the statute at large cite.  You can get the number by COUNTING THE SEMI COLONS.  The first date is the thing that passed the statute.

E. Vernon’s Revised Civil Statutes Annotated (VATS) is arranged by Article and the new ones are arranged by Section.  Texas materials are on the fifth floor of the library.  Use large and small caps instead of all caps as page 39 of the Green Book.  Most Texas legislation takes effect in September.  It doesn’t take effect on the date it is passed in the Texas Legislature.

F. If there are no annotations it is more than likely a recent case and the annotations are in the VATS and you use a DERIVATION TABLE to go from the Subject Matter Code Section to the VATS article where the annotations will located.

G. A master DISPOSITION TABLE allows you to trace an article from VATS to the new subject matter code.  95% of the VATS have been repealed.  Look up Article XX in the master disposition table (usually the first thing to disappear in the library) and it will tell you how it was “disposed” of in the new code.

H. Don’t do Texas research in Lexis (at a slight disadvantage).  If online, pay attention to when it says “updated as of such and such a date.”

VIII. Rules research is very similar to statutory research.  Some conflict as to who controls, the courts or the courts

A. Civil Procedure

1. Vernon’s – TRCP, 1941, at the end

2. USC - FRCP went into effect in 1938, located after Title 28 (relates to judiciary)

3. USCA – After Title 28 (judiciary)

4. USCS – After Volume 50

B. Criminal Procedure

1. USC - FRCrimP. Are in Title 18

2. USCA – Title 18

3. USCS – After Volume 50

C. Appellate Procedure

1. Vernon’s – TRAP, 1997

2. USC - FRAP 1968 (all are in the Appendix)

3. USCA – Title 28

4. USCS – After Volume 50 

D. Evidence

1. Vernon’s – TRE, 1998, (paper form only, not bound)

2. USC - F.R.E 1975 (last bastion that courts do not want to give up)

3. USCA – after Title 28

4. USCS – After Volume 50

5. There is a tendency to use treatises more in evidence because it is based more on common law.

E. Professional Responsibility

F. Local Rules – can get the rules for the federal appellate courts and working on set of rules for the district rule.

1. Texas local rules were a problem because they weren’t widely published and were developed to keep outside attorneys from practicing in a particular problem.  Also local rules were in place that conflict with state rules.  An example is a local rule only allowing 20 days to file instead of 30 days per the state rule. The local courts said they were only “supplementing” the state rules.

2. Sterling Steves has a full set of all the local rules in Texas – use it if needed. KFT1729.5 D5 5(S?)7 

G. The more prevalent form of researching court rules is by using Desk Books.  They are published annually.  An example is the “Texas Rules of Court – Federal” and “Texas Rules of Court – State” – provides the attorney with the Federal Rules of Civil Procedure, Federal Rules of Evidence, etc.

H. There are also annotated versions:  “O’Connor’s Texas Rules” but you are pretty much at the mercy of the annotators 

IX. Introduction to Persuasive Writing – we are moving to the world of persuasion.  It has some of the elements of legal analysis and also some refinements.

A. Developing a theory of the case

B. “Creativity” – has bad connotation in the legal world.  You don’t want the judge to say that counsel has presented a creative brief on this topic

1. Identification or recognition of issues – looking at the applicable case law or statutes is there some “wiggle room”

C. Solution generation or option generation – the crystallization phase.  How can I cast this into a legal theory?  May not know all the facts and in researching that fact may become critical (i.e., knowing if the child was disabled in the child support exercise).  DO NOT MOVE TO THE NEXT PHASE TOO SOON.  Try not to move to evaluation stage too soon; otherwise, you may foreclose some theories that may be viable.  Nightline doing an undercover story on Food Lion and the theory Food Lion sued on was fraud because the reporter lied on the application.  The trial court dismissed and the appellate court reinstated it.  The main issue was damages and the case eventually settled.  NBC even tried to get sanctions against Food Lion 

1. Option evaluation – this is the step we are most familiar with

D. Selling our understanding of what the rule of law is as a stated rule (as courts have already ruled or if unsettled that this court will rule on).  To put it in real world terms we are SELLING

1. A major promise

2. A minor promise (that your characterization of the facts is “fair”)

3. An “image’ – must sell an image of the case.  There seems to come a point at which the decision is made and judges do this, so use VISUAL LANGUAGE in a brief  

E. Classes of arguments

1. Motivating arguments – makes the reader think “this is the right thing to do.”  Some judges do not like to think they are swayed by these types of arguments and that their decision making is a result of their background (so research how the judges views economics).  Motivating arguments can include equities you can appeal to and policy arguments (what are likely to be the consequences of this decision).  If is involves landlord liability, the landlord will have to carry more insurance, and rents will increase.  Texas judges say in their campaigns that they don’t make law, they just enforce the legislature’s laws.  Try to weave policy into the fact argument and NEVER  use the word POLICY

2. Justifying arguments – there is enough law to hang this on if you decide it is right thing to do such that you won’t be reversed or laughed at by other attorneys. 

F. The continuum

1. Dead loser – a court may call your brief “creative”

2. Dead even

3. Slam dunk winner

G. Testing against the syllogism

1. R claim = x+y+z

2. A we have x+y+Z

3. C we have a claim

H. Order of arguments – the presentation of the argument

1. Follow the elements of the claim or defense (1,2,3,4) – tradition is to follow the elements as presented in the statute or case law.

2. Strongest first (3,1,4,2), if you are “controverting” this, more flexibility) – this is acceptable.

3. You have more flexibility if you are refuting a claim (the doctor can say you have a healthy baby and there is no harm, even if there is a cause of action, I did not breach my duty of care, even if I breached the duty of care, you did not mitigate the harm)

4. You want the court to understand the I can win on this but even if I don’t win on this, I can win on this by using “Even if” or “In the alternative” and you may even include it in your point headings so that the court has clear understanding that you can win under different theories.

I. Argument in the alternative 

1. You may generate lots of theories but you don’t have to use all of them.  Even ignoring page constraints and Rule 11, you should ditch you “dog” arguments and only using the “slam dunk winner” arguments.  Law students want to get everything in the document so as show the instructor that you did not miss it.  

2. Professor allows us two pages to tell him everything we considered it and why we ditched it so we can get over the urge to include everything so we can get credit.

3. Criminal defendants are not held to the same standard and have to counter brief their case (which is a lot of work) because there is nothing that is non-frivolous to appeal on.  So criminal attorney will pick an issue close to being frivolous and brief that and let the chips fall where they may.

J. Hypothetical – malpractice in that the doctor either performed the vasectomy or sperm count negligently

1. Couple has deformed child based on genetics

2. Vasectomy

3. Sperm count performed

4. Couple resumed relations and got pregnant (no infidelity0

5. Choose not to have an amniocentesis and abortion

6. Child is born healthy 

K. The doctor’s defenses are as follows:

1. The operation/sperm count was unsuccessful, but not negligently performed.  Needs to show he did not deviate from the standard of the care that a reasonable practitioner would have used, then there will be no negligence on the part of the doctor.

2. Did couple sign a waiver releasing the doctor

3. There was no wrongful birth or life (jurisdiction may or may not follow this).  There is a down side to this argument (don’t complain, you got a healthy baby even though you didn’t want).

4. Should the doctor bring up the fact that the couple chose not to abort?  Should the couple try to mitigate their harm, which is required in negligent cases?  It would be hard for a court to find that as a matter of law the couple should have aborted.  This is a volatile/risky argument on the part of the doctor, because the argument may be psychologically damaging.

5. If the parents’ claim if for the costs of raising an unwanted child, the doctor could argue that the couple could have given the child up for adoption. 

L. Prison Escape Problem in pages 281-283

1. Elements of Escape per Criminal Code Section 745

a) A person committed

b) Break and escape

c) OR escape or leave without authority any building, camp, or place in which is allowed to be OR place in OR directed to go

(1) Even without leaving the building or grounds per Cahill case

2. Theories/arguments the state may use

a) He was a prisoner committed to the authority of the state

b) He was not in the dinner line at 6:30 p.m.

c) He was found in the laundry room, not allowed in the laundry room because it was an easy place to escape from

d) The hospital trucks pick up the laundry at 8:00 p.m.

e) Not assigned to work in the laundry room on the day in quesiton

f) State’s legal theory is that he was confined to every place except the laundry room.

g) Stuff in bed

h) Prosecution is also boxed in, in that they have to also say why he is in the laundry room

i) Intent is not a part of the legal elements, so do you ignore it and just work on the technical elements or use intent for psychological effect

j) Washing the clothes was a cover up in case he got caught.  

3. Theories/arguments that Bradwyn may use – all elements must be proven beyond a reasonable doubt

a)  Bradwyn was in before 5:00 p.m. and was locked in; however, he was not scheduled to work in the laundry room on the day in question but is allowed in before 5:00 p.m. under the prison rule that they are “free to move around” and then gets locked in while washing his clothes because he is super tidy.

b) The prisoners were “free to move around”

c) The Liggett case says that a prisoner just being in place that is unauthorized is a violation of prison rules.  Can’t stretch this crime of escape this far even though it fits the technical definition of the statute

d) Obsessive compulsive tidiness so that he was compelled to go in there to wash his clothes, need expert witness?

e) Is he in his underwear while washing clothes or to get in hospital clothes?

f) The fact that the dryers were on shows that he was not trying to escape?

g) The guard may lie to protect his own job and his animosity toward Bradwyn.  Results in reasonable doubt.

h) As defense attorneys we may have to choose between he was locked in the laundry room or that he went in there afterward.  

i) Bradwyn left his personal stuff

j) Based on Liggett you could make a pretty good case that Bradwyn was not escaping; however, Liggett did not leave because he never showed up for work.

X. Rule 12 and the things that are available for a defendant

A. Rule 12(b) – motions that can be made by the defendant is Federal courts

1. Subject Matter Jurisdiction – is never waived

2. Personal Jurisdiction

3. Venue

4. Insufficient process

5. Insufficient service of process

6. Failure to state a claim is the “so what” motion.  Even if everything is true, you still don’t have claim or a legal violation that requires relief.  The 30% assignment will probably be based on a 12(b)(6) motion.  You give the benefit of the doubt to the plaintiff.  SEE PAGE 320.  Can’t use the fact that plaintiff is a liar, as shown by affidavits and court will treat it as a motion for summary judgment (bump it up) and allow the plaintiff to respond.  REMEMBER THAT INFORMATION OUTSIDE PROCEDURE SHOULD NOT BE INCLUDED.  DON’T INCLUDE THE FACT THAT PLAINTIFF IS A LIAR.  MEMO SHOULD BE LEGAL ARGUMENT.

7. There is no Texas equivalent to Rule 12(b)(6)

8. Failure to join indispensable parties

a) # 6 and 7 can be made up until the trial

B. #2, 3, 4, 5 you lose these motions if you do not put them in your answer and all have to do with how the case was initiated.

XI. Review sample memo 

A. Discuss the facts of the case.  Plaintiff is Delores Oubre was 40 years old as of 1996 and the rankings were conducted in late 1996 and she was ranked below on present performance and potential.  She was a salaried employee.  Entergy offered to let her resign with an enhanced severance package ($6,258) or to follow an “action plan” to get her performance on track.  The severance package was offered in January 1997 and she accepted it and signed a release.  She was paid the severance every two weeks from February to June 1997.  She kept the money and she is now 42 and is suing Entergy now under ADEA (Age Discrimination in Employment Act, which creates the cause of action).  Also at issue is the statute laying out the requirements that an employer must follow to have an effective release (The Older Workers Benefits Protection 
Act, OWBPA).  If you are over 40 you are in the protected class and if you are discharged, the burden shifts to the employer to prove another reason for the discharge (other than age discrimination).  There are at least 3 deficiencies in the release that Ms. Oubre.  

B. This was a US Supreme Court Brief that he turned into a motion memorandum.  There were 6 high priced lawyers that worked on this brief.  There are places where it could be summarized and you could get the basic idea across.  The point is that unless limited by page limits and resources, you memo can be very detailed.

C. Different emphasis at different levels of litigation

1. Trail Court – less likely to keep the court’s attention if you have four CL theories, pick your strongest one and use this

a) Emphasis is on doing justice in the case

b) Get through the docket

c) Not getting reversed

2. Appellate Court

a) The error correction function (doing justice in the individual case)

b) Announcement of law

3. Supreme Court – can use all four of the CL theories at this level.

a) The announcement of law function predominates

b) There is still some emphasis in error correction.  The court will not take the case if it is not important or not likely to reoccur (doing justice).

D. The CL analysis is a prelude to the statutory analysis that is silent on tender-back, ratification, rescission, etc.  The more pages you have on the CL doctrine the better it is psychologically and they don’t even get to the statute until page 12 of 17.  The plaintiff’s memo will be exactly opposite and start with the statutory analysis upon which their case is based.  Especially the language that says “may not waive any right or claim under this chapter unless … ”  Release at the beginning of employment are not enforceable because you are not in a position to bargain and you can’t envision every type of action that could occur.  What about releases signed at the end of employment such at the Oubre case, above (age, race, ethnicity, religion, etc).  Entergy says that by filing this suit, we have already lost the benefit of our bargain.  Courts were evaluating all different types of standards for what had to be in a waiver and Congress enacted the statute to standardize the requirements for a valid waiver, so Congress de facto seems to approve of the use of these waivers.  Economists say the companies are buying a license for age discrimination through the use of severance packages and in this case Ms. Oubre seems to want to have her case and eat it too.  Ms. Oubre is a weak client:  a young old person, knew the waiver was invalid, has another job.  The Supreme Court agreed with the employee in a 6-3 decision.  118 S ct 838.  The court said it was not obvious that Congress wanted the tender back rule to invalidate the requirements for an effective waiver.  This document ended up not winning the cause.  Professor was predisposed to not agree with their argument and yet the document almost made his change his mind.

XII. Attended Westlaw training at 4:30 P.M. ON SEPTEMBER 18, 2001.

XIII. Absent on Thursday, September 20, 2001

XIV. Argument or Point Headings

A. Rule 780 if x+y+z (three elements)

B. Rule 403, not admissible danger of undue prejudice outweighs the probative value 

C. This testimony is X because…

D. Trial court erred in excluding because 780 I s met

E. This testimony is Y

F. Stick to the order of the elements in the rule or statute if possible

G. Neumann’s Nine Rules of Point Heading on page 334

1. When collected in the Table of Contents, the heading and subheadings should lay out a complete and persuasive 

H. The probative v. undue prejudice element is not a stand alone element so you have to have an overall point heading (the court should not exclude the evidence) and make the two rules (780 and 403) be A& B with A having sub-parts (the requirements for expert testimony)

I. Rule of law, fact characterization with the rule applied to it and the conclusion.  In a document start with the conclusion on this issue which can be the issue, the go directly into the Rule of law, then do the fact characterization by showing ther you can ) (of fairly characterized the facts of thyis cas falllling within the bounds of the rule

J. Conclusion on this issue, Rule – state it (might be a synthesis) and prove that you’ve stated it CORRECTLY.  If it is an open issue in your jurisdiction, this may take MANY paragraphs, then consider competing versions ofhte rule.  Then do the application/analysis of the rule (don’t go to this too soon)

K. Porve that your facts can be fairly considered as falling within the rule you’ve proven (or not).  If you’ve discussed competing version of the the rule, show that your facts might fit within that rule also (?)

L. The procedural part must be at the beginning of your analysis as another layer (?)

M. Example

1. Conclusion – we have negligence

2. Rule is negligence = duty +breach + cause + harm

3. CRA – we have duty, duty = A+B+C, we have A+B+C

4. CRA – we have breach (conclusion), breach = A+B+C (rule), we have A+B+C (analysis).  If the C in the element of breach is the weakest sub-element in the brief, it will get the most attention in the breach 

5. CRA – we have cause (conclusion), cause = A+B+C (rule), we have A+B+C (analysis)

6. CRA – we have harm (conclusion), harm = A+B+C (rule), we have A+B+C

7. Can also include an optional overall conclusion again.

N. All the defendant has to do is knock out one of the 12 sub-elements above to win his motion, so his brief will look quite different

O. Including the procedure in your memo

1. “Summary judgment is appropriate here.”  It is the umbrella over your analysis

2. Rule = Summary judgments is A+B

3. Analysis is we have A+B, it relates to the quality of the evidence

P. Tulta Preschool v. Raucher

1. Introduction (facts and rule about summary judgment)

2. No genuine issue of material fact because Raucher messed up big time

3. Raucher has a duty to act a skilled lead paint guy

4. We have breach + cause+ harm, so we get summary judgement

Q. In a defendants motion to dismiss

1. Dismissal is appropriate her under 12(b)(6) – conclusion

2. Rule - 12(b)(6) should be granted where X+Y

3. Analysis we have X+Y

4. Either there is a missing element or the complaint contains enough facts to support an affirmative defense. Because it is a defendant we don’t have to establish all the elements, just what it missing

5. False Claims Act – we are focusing in on whether the information has been publicly disclosed

R. Organization to my memo

1. No SMJ if the claim/case is based upon allegations or transactions that have been publicly disclosed unless …. or the plaintiff was original source.  As a defendant moving to dismiss this – you must show two things:

a) This claim is based upon allegations or transactions that have been publicly disclosed (may have subsections that explain the rule and subsections that apply the rule) AND

b) This plaintiff was NOT the original source

2. The overall point heading is “This case should be dismissed”

XV. Appellate Briefs – Texas state case involving family law (Gruber).  

A. Required sections are:

1. Cover page

2. Table of contents

3. Table  of Authorities

4. Key statutes (long statutes can be an appendix to the brief if need).

5. Preliminary statement ( a very short introduction)

6. Question presented

7. Statement of Case (facts and procedure)

8. Argument

9. Conclusion

B. Having an abbreviate record means that truly factual issues will drop out, you won’t be able to make a fully factual argument (that court ruled incorrectly based upon the facts).

C. Standard for summary judgment comes into play somewhat on these assignments.  Standard for summary judgment is that there is not genuine issue of material facts and the moving party is entitled to judgment as a matter of law.  Can you tell who will win?  If the trail courts could do this in the 1950’s and 1960’s they awarded judgment to the party who would prevail; however, it is not the court’s function to make factual determinations or to evaluate the weight of the evidence.  So the courts were being reversed a lot and then they backed off summary judgment.  In 1986, the Supreme Court tried to clarify by saying it is a useful procedure that if not reasonable trier of fact could reach a result, it would still have to be dismissed after the trial (judgment not withstanding the verdict).  In summary judgment you are not limited to the four corners of the pleadings, you will be utilizing facts to get over the threshold.  It still boils down to a pure question of law; with the added dimension of materiality (could affect the outcome, can have lots of discrepancies or disputed facts but they may not be material) and genuineness (more than a scintilla, which is not a self defining standard, also defined as having some evidence, but is different from could a trier of fact determine that the other version of facts is true).

D. Hypo – NBA basketball player go into the stands and punches a fan.  The fan sues for battery (unwanted, offensive, intentional, and touching).  Three thousand fans witnessed this and it could also be on tape.  Basketball player should get his wallet out and try to settle?  Player could say it was not intentional and the fan moved causing him to be hit.  Thirteen eye witnesses for the fan and one basketball player denying battery, but there is “some evidence” that would allow this to go to the jury.  However, it is shakier if a reasonable trier of fact could not conclude that the fan had not been punched (even more so if the player told reporters you’re damn right I punched the SOB).  Fan says Player you’re so lame, your head must still be in that hospital room (his infant baby had died) and you are a mental case.  Player would have a defense of provocation, similar to intentional infliction of emotional distress.  If there is no such defense, the facts don’t matter and the case will be dismissed (summary judgment).  Fan will say that he didn’t mention anything about the hospital room and do use subjective standard (even though it wasn’t stated, that is what the Player heard).  No such evidentiary balancing in our appellate briefs, it is more matters of law.

E. Last name is A though L you are an appellant.

F. Appellate procedure and standards of review

G. Summary judgment – the practicalities of it.  It is usually the defendant that moves for summary judgment.  It changes the plaintiff’s view of the case

1. Downside of risks for the defendant making motion of summary judgment.  The plaintiff’s view before summary judgment is a potential liability is $100,000 with a 60% chance and $3,000 in legal fees such that the plaintiff would settle for $63,000.

2. After the motion for summary judgment has been denied to the defendant, the plaintiff and his attorneys feel better about the case and they will increase there percentage chance to 70% and the legal fees would increase to $10,000 such that the plaintiff will now want to settle for $80,000, so the parties are solidifying their positions and the potential for settlement is less likely

3. Standards for summary judgment were clarified in Anderson, Celotx and Matsushita and all were in 1986, so no pre-1986 should be used for the standards for summary judgment.

4. Need a threshold quantum of evidence must be brought forward by the non-movant.  You don’t evaluate the weight of the evidence or the credibility of the witnesses UNLESS the position is implausible.  Appropriate if the outcome of the trial is “pre-ordained” seems like the old version of summary judgment.

5. Movant may not be able to reply to the non-movnat’s brief.  If not allowed, you may be allowed an oral argument or hearing.  The local rules for the southern district will allow a hearing but you have to put it in the motion.  Conceivably you can produce witnesses, but this acknowledges that there is a fact issue that need to be resolved, which means summary judgment is inappropriate.  Oral argument is must more common for summary judgment in Texas state courts and it spills over into Texas Federal Courts.

6. May need detailed statements of facts with paragraph numbers attached to the summary judgment motion.  The non-moving paragraph has to respond to the moving parties paragraphs, not yet required in the southern district but may be moving toward it.

H. Appellate procedure

1. Appeal – contemplates a prior proceeding to determine if error occurred

2. Record (transcript) – there are no new evidentiary proceedings, the appellate court only reviews the record, which can include:

a) Documents filed in the courts below

b) Transcript

c) Evidence

d) See attachment that must be included, which lists the standard information that must be submitted to the appellate court.

3. If more items than are necessary are requested to be sent to the appellate court, the requesting party may have to pay the costs (does not 

4. In Texas they use to call the transcript all the documents filed in the proceeding which is really the record

5. The reporter’s record is the transcript.  Courts are now sometimes using tapes and video, rather than a stenographer and then that may have to be transcribed if there is an appeal

6. Technically there is no record until the notice of appeal in filed an it is filed in the trial court (the court you are appealing from)

7. A joint appendix is sometimes prepared because the judges are in different cities.  It contains the absolute key items that the parties t on.  It is a miniature record.

8. A court can only deal with it is in the record

9. True fact is one that is admitted and not challenged or one that the opposing party has agreed to.

10. Judicial notice of facts.  Court can take judicial notice of rules of law.

11. Brandeis Brief – Justice Brandeis was an appellate advocate before becoming a justice.  He submitted a brief that had lots of statistical information included in the brief that was policy directed and the statistics were not in the lower court’s record and the appellate court allowed this.  Needs to be put in the argument, not the FACT section.  Most courts will tolerate this.  Goes to the function of courts generally, should policy questions be handled by the legislature.

12. There are limits about what can be raised on appeal

a) Only final, adverse orders (judgments).  Want precedent on the record because you won on a different ground, then you cannot appeal.  Don’t have your test cases be ones that can be successful on other grounds.  A final order is one that can be taken no further.  For example, you cannot appeal the denial of summary judgment until case has been tried and judgment is entered.

(1) Exception – allow appeals on an interlocutory basis, provided by statute or rule.  Usually used for preliminary injunction.  The proceedings stop and the appeals court decides if preliminary injunction is appropriate in the interlocutory appeal.  It is at the discretion of the appellate court to accept and interlocutory appeal.  Example is whether to have a preliminary injunction to tear down a house  

(2) Another exception is when the courts suppress evidence on the defendant’s motion.  If evidence should have been allowed, there can be no second trial because double jeopardy.

b) Only errors raised below is the limitation, such the issue had to be objected to in the trial court (indicated in notice of appeal, in some jurisdiction, which is harsh because you only have 39 days to file your notice of appeal

13. Standards of Appeal

a) Reviewing of fact are reviewed under the clearly erroneous and there must be substantial evidence

b) Reviewing everything else falls on abuse of discretion – cut the trial court some slack of some deference 

c) Reviewing conclusions of law is unrestricted, no deference, plenary, “full,” or de nova.  Giving no deference to the trial court because the three judges on the appeals court can determine law also. 

d) Mixed question of fact and law uses an abuse of discretion standard.  However, it is more appropriate to separate out this issues of fact and law apply the appropriate standard

14. Because of abuse of discretion, trial courts are often given too much deference – there must be some balancing of the violation and the judge’s ruling.  Abuse of discretion is the most difficult to deal with in an appellate brief.  The appellate court will cut the trial court some slack but not as much as on findings of fact

15. The trickier cases are those of mixed law and fact such as negligence where an element is did the defendant behave as a reasonable person would.  In a jury finding, it is given great deference.  The Supreme Court treats decisions more like jury verdicts with greater deference in questions of mixed law and fact

a) Mixed questions:  is there negligence (breach) because of a  hostile environment? Or fraudulent application?

b) Simple rule, complex facts case is given greater deference

c) Complex rule, simple facts case in given lesser deference

16. You MUST include the standard of review in your brief and if it favors you mention it more than once; if it does not favor you only mention it once. 

17. How to find your standard of review (it may not always be easy).  

18. “Federal Standards of Review” by Childress and Davis (KF 9050 C48).  West puts it under “Appeal and Error” under a separate key number or under the annotation for the procedural rule.  Can also find it under the substantive material on the case.  Using connector search in West Law and add “standard of review.”

19. Appellants have an uphill battle because you have already lost.

I. Unpublished Opinions – Texas Rules of Appellate Procedure

1. En banc consideration is disfavored in Texas and is very rarely granted if there is not dissent.  One justice can request a vote to hear or rehear a case en banc.

2. Texas Appeals courts cannot just write “affirmed” and let it go as other courts are doing

3. A vote on the part of the justices determines whether the opinion should be published or unpublished.

4. More and more cases are unpublished, which is becoming a problem

5. Parties can petition the court to publish an opinion if they think it should be precedent or the losing party may not want it swept under the rug (not as likely to happen0.

6. There is a rule precluding you from citing unpublished opinions (by counsel or a court) in Texas.  Does this rule preclude attorneys from citing unpublished cases from other courts?  It does not appear to be the case from the rule and the Carlisle case in the Austin Court of Appeals says you cannot use unpublished opinions in other courts.

7. Does it violate the Constitution to have this whole system of unpublished opinions?  The Eighth Circuit said it violated the federal Constitution to not be able to use unpublished opinions as precedent.  The Ninth Circuit said it wasn’t a violation of the Constitution.  The Professor says Ninth Circuit will probably prevail due reduced judicial budgets.

8. In the Texas brief, you CANNOT cite unpublished cases

9. The Fifth Circuit is different:  before 1/1/96 our unpublished cases are precedent and for cases after 1/1/96 they are no longer precedent but you can cite them.  If you do cite it, you must attach a copy.

10. There is a bill in Texas to do away with unpublished opinions and it is currently in the Texas Rules Committed

J. Drafting the “Statements of Fact” in the appellate brief.  Called the “statement of the case” in appellate brief.   Three rules for statements of fact

1. If not is the record you better not claim it

a) Cite a (R.3)

b) No fact used in argument that is not in the statement of the case.  Write the statements of the facts LAST.

c) Include cite EVERY TIME (in both the statement of the fact and in the argument).  Get in a habit of citing record when using fact, it is a common error of new attorneys

2. If it’s bade news, leave it in but FRAME it.

a) You can qualify unfavorable facts and you lose credibility if you just omit it and it will get more attention besides being an ethical violation

b) Frame it by attaching it to a more favorable fact.  The witness who stated it had previously committed perjury.

c) The attention of readers is highest at the beginning, next the end, and least in the middle.  So try to frame something in the middle of a sentence or paragraph to downplay.

d) You can point to the absence of evidence in a certain way.  An example if by saying the “officer was the sole witness” for the reader to infer that the officer is not telling the truth.

e) You can not draw an inference.  You can use “Apparently….’ To signal that you are making a slight inference

f) You can use the passive voice to your favor

(1) Mr. Jones left the lawnmower on the sidewalk vs. The lawnmower had been left on the sidewalk.

3. If you don’t like t he label, you can still RENAME it

a) You can use a fair synonym (can’t be misleadings).

K. There are relatively few facts that can be couched outside its procedural posture.  Some students being their argument in the statements of fact section.  DON’T DO THIS.  You can organize your facts around the elements of the case.  Be CAREFUL about what you put it, make certain it is a crucial fact and not a distractor (especially dates unless the case deals with statute of limitations or laches and even better to state t he length of time:  “nearly three years later the suit was filed”)  Can use chronological or topical organization 

