EVIDENCE OUTLINE

BACKGROUND:

· Purposes of trial

· Search for truth – essential a search for historical truth of past event; never can totally recreate truth because of time, memory, energy/patience, nature of procedural limits itself, external collateral (attorney-client privilege, etc.); law skewed toward admissibility because of these limitations

· End controversy – trial is last public display of dispute; trial must be open, public, transparent for fairness so that public will accept results of adjudication

· Overview (admissibility) – 85 percent of individual rules deal with one single thing:  will we let trier of facts see this evidence? [relevant, non-prejudicial evidence is what we want jury to hear]; other 15 percent: let jury hear evidence, but judge limits what jury can do with it [limiting rules]; less rigorous enforcement of rules when bench trial

· “The Dirty Secret” – jury system very expensive and time consuming; jury is amateur fact-finders; Americans the only ones left in world still doing it because of distrust of government which is foundation for our nation – place power in the people, not the government; power of government directly imposed on individual invoke jury system to empower the people; the dirty secret is that lawyers and judges are frightened by untrammeled jury discretion, therefore make many rules as to what jury can and can’t hear – most complex trial rules in the world

· Codes – Uniform Rules of Evidence – Virgin Islands and Kansas; California and New Jersey have own set of evidence rules; 1972 Federal Rules of Evidence – most states copy for own jurisdiction

· Roadmap – chapter 1:  making the record

JUDICIAL NOTICE – used cautiously by trial judges; can be taken by judge on any level at any time with no procedural notice, lawyer can request

· Adjudicative facts [relevant facts that determine the outcome of particular case]:

· Facts known with certainty by all reasonable intelligent persons in the community (“damn fool facts”)

· Elements of when can use judicial notice:

· (1) is the fact one of common, everyday knowledge in that jurisdiction, which everyone of average intelligence and knowledge of things about him can be presumed to know? And (2) is it certain and indisputable?

· Community = geography; field of employment

· Facts capable of accurate and ready determination through sources of indisputable accuracy (“almanac facts”) – doesn’t work well with science because court bound by current scientific knowledge; but use current scientific knowledge to end controversy = fair

· Criminal trial = prosecutor has to prove every element of crime beyond a reasonable doubt, taking away any proof on an element of the crime infringes on D’s constitutional rights

· Judicial notice of law – converse of judicial notice of facts – where law might be so obscure so that lawyers must prove up the law; fed judges are required to notice all fed law and all laws of states; state judges must notice all fed law, all state law of where judge sits and law of all sister states; foreign law = all treaty law, all standard practices of foreign law

· FRE 201 – judicial notice of adjudicative facts

· Texas RE 202 – all judges must notice all law of all states; 203 – all law of all foreign states; obscure admin agencies of other states not covered

· Jury “notice” of facts – jurors supposed to use common sense, disclose any expert knowledge; can examine all exhibits, but not perform experiments on exhibits during deliberation

· Judicial notice of legislative facts – description of tribunal that decides if challenged [by P] legislative act is constitutional; example state destroys someone’s herd of cattle because of mad cow disease or Brown v. Board of Education

RELEVANCY

· Relevant evidence means a “tendency” to prove a proposition that is properly provable in a case [classic definition] = item of evidence offered to which there is an objection, judge has to ask if that item has (1) tendency to prove (2) an issue that is in the law suit

· Evidence may be excluded as irrelevant because

· It is not provative of the proposition to which it is directed [doesn’t prove the issue], or

· Because the proposition is not provable in the case [provable, but issue not in case]

Relevancy “two step”

· Step one:  does it TEND to prove? [logical relevancy – FRE 401] – test of simple logic:  is there a logical relationship between issue and proof? – does item have probative worth?

· Verbal distracters

· Relevancy v. materiality – both terms mean the same thing now [use relevance term]

· Relevancy = does evidence tend to prove issue?

· Materiality = is issue in case? [now obsolete/new codes dropped it]

· Direct v. circumstantial – 

· Direct = kind of evidence that if jury believes it, the evidence immediately establishes issue; not any better than circumstantial; never have relevancy objection on direct evidence because if jury believes evidence that it can’t be irrelevant; eye witnesses

· Circumstantial = kind of evidence that if jury believes it, the evidence that doesn’t establish issue, but moves you toward it; blood tests, finger prints, DNA tests, etc.; enough circumstantial evidence = very probative; can always test relevancy with circumstantial evidence

· Relevancy v. sufficiency – 

· Relevancy = pathetic, weak word [tendency]; low threshold test; [test each piece of puzzle]

· Sufficiency = powerful procedural test; sufficiency tested when one side rests, not on each little item of evidence; [test when puzzle put together]

· Step two:  does it HURT too much? [legal relevancy – FRE 403]
Dancing the Relevancy “Two-Step” – officially: the 401/403 balancing test

· Does it tend to prove? (logical relevance: FRE 401)

· Does it HURT too much? (legal relevance: FRE 403) – even if item tends to establish issue, does it carry too much serious baggage to allow jury to hear it? – judge controls what jury will hear by the next three issues that why the probative value of evidence

· “Unfair” prejudice – outweighs probative value of evidence – judge makes the call

· “Side issues” – distract or confuse jury away from main issues of case – judge can exclude extraneous evidence

· Undue consumption of time – time, energy, judicial resources for cumulative evidence [example:  21 witnesses testifying to same thing]

· Unfair surprise – at CL only – surprise evidence gives unfair advantage to counsel

FRE 401 = “relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence, a.k.a. logical relevance

FRE 403 = although relevant, evidence may be excluded if its probative value is substantially outweighed by the (1) danger of unfair prejudice, (2) confusion of the issues or misleading the jury, or (3) by considerations of undue delay, waste of time, or needless presentation of cumulative evidence, a.k.a. legal relevance or legal risks of harm

Dancing with Rhythm:  the key word = substantially – closer item is to critical issue, the more probative the item is; farther away to critical issue, more likely to outweigh; (the fundamental power of the trial judge in the adversary system) – language of code skewed toward 403 and not 401

· Examples:

· Woman killing husband in self-defense with knife:  (1) issue of self-defense, then bloody knife shown to jury is 403 misuse because not disputing that woman killed husband; (2) issue of whether husband died of stabbing or poison, then bloody knife is critical issue that should be shown to jury

· William Kennedy Smith rape case:  evidence of three women coming forward to say that he date-raped them 1.5 years before current charges was not allowed by judge, big mistake that ultimately resulted in his acquittal 

Relevancy “Rules of Thumb” (or the price we pay for stare decisis) = relevancy based on precedent

· Statistical probability = apply relevancy two-step:  following theory results in high tendency to prove and low risk of harm, so probability evidence very probative; if don’t follow theory then the opposite results

· Similar happenings

· Prior accidents = exclude all prior accident evidence unless substantially similar to accident in question; the fewer prior accidents the more exactly identical the circumstances must be (example: 100 people tripping on sidewalk in same place within a year or two women fall within two weeks of each other at same place in carpet on staircase)

· Safety evidence = prior safety history admissible only if almost identical to situation (example:  kid hits head on safety sign while on roller coaster with evidence that 100 people a day ride without hitting head in same place = yes, man hits head on tree branch while on roller coaster with same safety evidence = no)

· Previous claims or losses = there is a pattern:  more similar claims especially if one is fraudulent, more probative and likely to be admitted; converse of this then shows that there is a less likely chance of admission (example: woman with history of seven fraudulent claims filed against different department stores)

· Insurance = FRE 411: generally don’t admit proof of liability insurance because might prejudice jury, especially in negligence cases, except when offered for another purpose, such as proof of agency, ownership or control, or bias or prejudice of witness

· Subsequent precautions (officially:  “subsequent remedial measures”) – accident and afterwards D repairs/takes remedial measures to correct problem that arose in accident; allowing this evidence would result in no one fixing anything = unfair evidence against public policy; intermediary issues don’t exclude evidence of subsequent measures (examples: proving ownership, control or feasibility of precautionary measures, if controverted, or impeachment – look to see if there is a legitimate intermediary issue in which to introduce subsequent precautions; then judge gives limiting instruction on how jury is to weigh the evidence

· Negligence cases – FRE 407, compare Texas 407 (a) and (b)

· Products liability cases – FRE 407 [includes product liability based on strict liability], compare Texas 407 (a) and (b) [does not includes product liability based on strict liability and recall notices can be used as evidence against manufacturer where it is relevant]

· Offers in compromise – FRE 408 (compare FRE 409 – Good Samaritan law = offering/promising to pay medical bills is not admissible, but unqualified admission of guilt gets in) – good public policy to encourage settlement, so offers of compromise and any statements made in connection with compromise are not admissible [to protect poor souls without lawyers]; 408 does not require exclusion when evidence offered for another purpose such as proving bias or prejudice of a witness, negating a contention of undue delay or proving an effort to obstruct a criminal investigation or prosecution

· Statements made in settlement negotiations [to protect poor souls without lawyers]

· Pleas and withdrawn plea of guilty FRE 410 – prior pleas of guilt are admissible in future cases, criminal or civil, but can’t admit withdrawn plea of guilty because there must be merit in the judge withdrawing plea

· Nolo contendre = no contest – not admissible; frequently seen in tax evasion and anti-trust cases; nothing in record against D if plead nolo, so no repercussions in other proceedings such as disbarment, anti-trust civil claims by small businesses

CHARACTER EVIDENCE – so complex, the courts rarely deviate from precedent

· Distinguish between habit and character

· Character = a trait [honesty, sobriety/insobriety, carefulness/carelessness, violence/peacefulness] of human character; person with the propensity for truth and veracity under stress will still try to tell the truth, converse for propensity for falsity; usually not very probative, but high risk of harm; generally try to exclude

· Habit = repetition until have almost semi-automatic response to similar set of stimuli; evidence of habit highly probative to time, place, circumstances, so substantial risk of harm will probably not outweigh; generally try to admit

· FRE 406 Habit rule 

· Business custom = habit [put mail in outbox, mail picked up each day at 11 a.m.]

· When character is an issue = sometimes element of law makes character an issue in trial and it is always direct evidence

· Civil:  Yes

· Crim:  Yes

· Examples:  

· Defamation = character always an issue in suit

· Negligent entrustment = elements: knew of past carelessness and entrusted D; prior acts admitted in negligent entrustment, but not negligence case against D

· Custody = issue is what is in the best interest of child, so character traits of both parents an issue in case

· Key is direct evidence

· Character evidence used “circumstantially” = most cases involving character except the above; propensity evidence not probative and very prejudicial, so risk of harm outweighs probative value; FRE 404

· Civil:  No with no exceptions

· Crim:  general rule = no

· Three crim exceptions:

· D’s mercy rule = FRE 404(a)(1) = prosecutor can’t lead with character evidence to prove beyond a reasonable doubt, but D can put in evidence of his own good character, then prosecutor can rebut

· Victim’s rule – rape shield statute = FRE 404(a)(2) = D can put in victim’s character trait (example: D put in violent character of victim to establish victim was aggressor) or his own, then prosecutor responds; but in sexual assault cases, you can’t except in particularized areas put prior sexual history of victim

· FRE 412

· FRE 413

· FRE 414

· FRE 415

· Prosecutor’s rule = FRE 404(a)(3) = pp. 397, 412, 417, 407, 409, McCormack; applied relevancy:  sometimes there are legitimate highly litigated intermediate issues where prior evidence high probative, so prosecutor allowed to lead with character evidence [example:  burglar’s calling card to find modes operandi or common scheme/plan, defense of mistake in pick pocket/woman smelling of liquor rubs up against men to take wallet, happens to five men]

· Method of proof

· Reputation = least probative [only one allowed at CL – artificially restrictive]; hearsay; reputation witness has knick-name: community mouth – have to establish foundation that witness has heard of reputation and knows it through community then witness states it; prosecution: (1) go get their own mouth or (2) impeach credibility of defense’s mouth – “have you heard:” prove only that there is a rumor mill about D, but don’t have to prove whether rumor is true or not, impeach with what mouth has or has not heard about reputation

· Most mouths don’t know the difference between their opinion of D and D’s reputation, so fed rule allows you to ask mouth whether they have heard or do they know

· Opinion = 2d most probative; hard for prosecution to attack someone’s personal opinion

· Prior incidents of conduct = most pungent and probative, but high risk of harm

See FRE 404, 405 and 406 and new FRE rules on sex crimes, 412, 413, 414, 415

Witness cross-examination [attacking credibility] sounds very familiar to character, but TOTALLY DIFFERENT rules – don’t confuse

COMPETENCY OF WITNESSES

· Timing – have to object to witness’s competency after witness called, as he/she is walking to stand and before witness takes oath; timing is critical

· Mental capacity and immaturity – is the person insane or a child?

· CL foundation test [same for both mental capacity and immaturity]: mental ability to observe|recollect|recount, then appreciation for obligation to tell the truth

· FRE 601 – compare Texas 601 (a) and (b)

· FRE 601 = every person is competent to be a witness except as otherwise provided in these rules.  However, in civil actions/proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law [civ pro – Erie – applies to diversity cases]

· Texas codified the CL = every person is competent, except those deems insane/immature by the court; still have to lay foundation with test of observe|recollect|recount, then appreciation for obligation to tell the truth

· Religious beliefs – if you have religious beliefs then swear on holy book, but if not then you can affirm; otherwise no religious test and can’t impeach person for lack of religious belief; can’t inquire about religious belief of witness on stand unless pertains to case [two churches fighting over land as an example]

· Crimes of infamy – no more bar to competency for previous crime convictions; always assumed competent

· “Dead Man’s” statutes – can’t testify on your own behalf against executor or administrator of decedent who is party to your lawsuit; one party dead and can’t speak, so law makes other party legally dead so as not to speak to avoid injustice; feds abolished, but Texas still has, so fed courts must apply in diversity case where Texas law used; surface appearance of fairness, but used as sword instead of shield by executors; in Texas if oral statement of deceased corroborated or other side calls witness to waive statute

· Judges – judge presiding at the trial may not testify in that trial as a witness; no objection need be made in order to preserve the point [only situation that doesn’t need to be preserved with an objection, reversible error in the record]

· Jurors – (1) at trail: juror may not testify as witness before that jury in the trial in which juror is sitting; (2) validity of verdict/indictment: juror may not testify to impeach the verdict of the jury in which he/she sits, except extraneous outside influences [examples:  bribery, bailiff slipping newspaper to juror, threatening statements made to juror]; intoxication considered an internal influence by SC

· Attorneys – no rule of evidence that prevents attorney in lawsuit from being a witness in the case, but there are ethics rules against it

· Intoxication – intoxicated when observed the event = doesn’t bar testimony, just goes to weight of credibility; intoxicated at time take witness stand = incompetent

· Hypnosis – look on with suspicion by the courts; risk of confabulation making you fill in gaps in your memory with suggestion by hypnotist and gives you false sense of certainty; police use with traumatized victims/witnesses frequently; court not outlawed as investigatory technique, but outlawed in ability to call the witness/victim later at trial

Incompetent witness = simply means court won’t hear the witness

Scientific evidence v. hypnosis – hypnosis now decided by Daubert standards

 CONTRAST DIRECT AND CROSS EXAMINATION

	Direct Examination
	Cross Examination

	At CL:

Can’t lead

Can’t impeach [based on notion that you vouch for creditability of your witnesses]

Under FRE and TX Rules of Evidence:

Can’t lead [but if you call adverse party, then you can lead; lay foundation to prove hostile witness, then ask permission for cross-type leading questions]

Can impeach
	At CL:

Can lead

Can impeach

Under FRE and TX Rules of Evidence:

Can lead

Can impeach


Vast majority of cases = your case, hard work rests on direct examination [more restrictive and harder to do, and less flashy]; careful preparation makes good lawyer

Direct examination = tell story out of mouth of witnesses where proof comes from; want witness to be star of show and jury to believe him/her; ask questions in subdued manner to make lawyer secondary player to the witness’s show; harder to do and more limiting than cross

Cross examination = you’re trying to poke holes in witness’s testimony; witness in more reactive role as lawyer takes center stage of show; attacking believability of witness

Impeachment = term of art meaning to attack creditability of witness

Leading question = by way ask the question, the answer to question is subjective; lead into answer by suggestion in question; rule of judicial discretion where rarely appeals court overrules trial court’s decision; can get away with leading questions during preliminary items (i.e. age, occupation, address, etc.) – gets lawyers into bad habit frame that is hard to break when get passed preliminary items; can also get away with leading questions when witness has memory problem (infirmed, young), but ask permission

Interrogatory question = a more specific question

Narrative question = “describe in your own words what happen”; not preferred at CL:  risk that witness may say something that other side will object to; modern:  nothing wrong with narrative, totally at discretion of trial judge

FRE 607 = the credibility of a witness may be attacked by any party, including the party calling the witness

MAKING AND MEETING OBJECTIONS – FRE Article I

· Order of proof = generally chronologically as to facts/elements to situation in question; tightly organized because opposition trying to derail you with objections/sidebars with judge; theory is that judge has technical power to vary order of proof, but almost never does it [usually just do it to reopen after resting because forgot to call witness, etc.]; real power of organization of proof is in direct examination lawyer

· Offer of proof (proffer) = witness at key point in story, other side makes phony objection before the answer, and judge sustains – have automatic right to make offer of proof to have it in the record, but not heard by jury – trial judge then has chance to overrule his first ruling when he hears the evidence; don’t get reversed for harmless error, so have to get it in the record so that appeals court sees how material the proof is in order to reverse

· Motion in limine = objection made in advance; prevents other side from asking a question; if granted, very bad if lawyer still asks the question despite court order; ask for reconsideration of court order when get to place you would ask question in case if court excludes your question; must renew objection in Texas if granted motion when get to that point in case where question asked – FRE omitted renewal

· Objections: waive objection if you don’t make it; very hard to make objections due to tactics – two front war: preserve record with objections and try to win case with jury [jury sees you as obstructionist]

· Timely = make objection after bad objection and before answer comes into the record

· Exception:  fast answering witness, make objection and motion to strike and maybe instruction to jury to disregard; can’t see hearsay in question, but it comes in the answer, make objection and motion to strike and maybe instruction to jury to disregard

· Specific = must accompany objection with a reason; if don’t give reason [general objection], judge will not sustain unless there is a likely reason not to – gives judge the ultimate power; have right to ask trial judge why sustained a general objection – always put burden on opposing lawyer

· Limited admissibility = evidence admissible for one purpose and not another; limiting instruction by judge accompanies it; if can’t get it in overall, then get it in with limiting instruction

· Role of trial judge = judges rule on questions of admissibility and in doing that in preliminary questions of fact also [example: judge determines if bigamist has first wife, before jury determines if he committed bigamy]

· Failure to object = not in record; waive objection if not made

· “Plain error” = something so horrible happens in trial even though no objection has been made; appeals court will notice and reverse, usually constitutional flaw; very rare

· “Rule of completeness” = prevent lawyers from taking things out of context [example:  putting clause of contract into context of whole contract]

· Non-jury trials = theoretically have same rules of evidence, but don’t have to be so formal; judges take it all under advisement, so don’t see as many objections; easier than jury trials

· Taking an exception = old CL; abolished 100 years ago; it’s like a double objection

· “Connecting up” = take out of order and later connect together evidence taken out of order; provides technique to order case during crisis; all negligence witnesses before, all damage witnesses is normal process, but sometimes must call witnesses out of order because of witnesses’ schedule; risk is getting to focused on damages and rest before putting in sufficient proof of negligence

· “Continuing objections” = once clear that judge will let in testimony you objected to, can note for record of continuing object, so don’t have to keep objecting over and over; only applies to that same line of objectionable matter, must re-object on next line

· “The rule” = power to remove from courtroom the witnesses so that they can’t conform testimony to testimony they hear in court; sequestering the witnesses; usually invoked; parties to lawsuit can hear all testimony; all non-party witnesses sequestered

· “Fighting fire with fire” = aka opening the door; if one side causes judge to lower barriers [example: hearsay] then other side gets the same privilege; a concept and not a rule of law

CROSS EXAMINATION

· The “Lore” = lawyerly advice [folklore]:  

· Generally never ask question on cross examination that you don’t already know the answer to = purpose of cross is to impeach credibility, so only ask question where you score [don’t reask questions already asked on direct because reinforces other side’s case] and poke holes, so don’t use same organization pattern [chron order]; every question casts doubt in cross

· First question on cross is 2d greatest weakness; fast and hard question will put jury on their heels

· Every question thereafter scores or isn’t asked [better to waive cross, then get up there and help other side]

· Last question is the greatest weakness to leave jury rocked

· Don’t ask open-ended why question 

· Demeanor in which you treat witnesses varies

· The key element of the adversary system = cross examination; so important in criminal case and constitutionally protected right – if denied then automatic reversal; automatic in civil also because of due process

· Denied:  example – violently ill witness that dies between direct and cross or witness pleads 5th when trying to impeach; civil side = direct exam stricten from record even if fundamental, unique evidence – TC will look at if essentially complete cross [hit most of fundamental areas] – appellate court will determine if cross essentially complete

· “The scope”

· Restricted [FRE 611(b)] – cross should be limited to subject matter of direct and matters affecting the credibility of the witness only; court may at its discretion permit inquiry into additional matters as if on direct [example:  witness only in town for the day and not coming back]

· Wide-open [Texas] – witness crossed on any matter relevant to any issue in the case; once witness takes stand and takes direct, then any relevant item and impeaching material can be raised on cross [minority rule – argument for is to eliminate judicial waste]

· The essentials = are there certain things so fundamental that court has to let you ask the witness, but judge protects against witness being abused

· Name and address – police informant? – risk of life and liberty in criminal case warrant inclusion of this info

· Occupation – info must be supplied

· See Keeton – pp. 473

IMPEACHMENT TECHNIQUES

	Lines of Attack
	Intrinsic
	Extrinsic

	1.  Prior inconsistent statements – most probative way to poke holes in testimony
	FRE and Texas abolish Queen’s Rule – but still must 1st ask or can’t prove up extrinsically
	Okay (except on collateral matters [not relevant to issues in case])

	Corollary – prior consistent statements
	Attack – sets up motive to fabricate
	Okay on statements prior to motive to fabricate


Intrinsic = within same examination; court prefers

Extrinsic = witness has left stand, other side rests and during your case call other witnesses to impeach first witness; more restrictive by court to give witness fairness because first witness not there

Attacking believability or as substantive issue of defense – impeachment v. relevancy

Queen Carolyn’s Foundation [Queen’s Rule] = if impeach witness on prior inconsistent statements, first focus witness’s attention on time, place, date and content before ask about it in cross

IMPEACHMENT

	Lines of Attack
	Intrinsic (on X)
	Extrinsic (elsewhere in trial)

	1.  Prior Inconsistent Statements – most probative way to cast doubt in testimony; if stories too pack, rehearsed then credibility questioned
	FRE and Texas abolish Queen’s Rule – but still must 1st ask or can’t prove up extrinsically
	Okay (except on collateral matters [not relevant to issues in case])

	Corollary:  Prior consistent statements (admittance limited because prior consistent statements are cumulative – judicial resources, time limitations, etc.)
	Attack – sets up motive to fabricate
	Okay on statements prior to motive to fabricate

Rebuttle witness (prior consistent statements made before motive) to rehabilitate

	2.  Bias = witness has reason to lie; bias might shade story to one side or other, so jury needs to know
	FRE (never collateral) – no foundation; not codified by feds

Can ask on X
	Texas requires foundation (Texas Civ 613 and Crim 612) just like with prior inconsistent statements

Prove up on extrinsic, too

	3.  Character = attack truthtelling [believability] ability of witness

(a)  Prior bad acts [includes unconvicted and dropped charges, but don’t ask unless have hard evidence; English rule – wide open on list of bad acts; American rule – no questions on general bad acts, limited to T & V (truthtelling) bad acts]

(b)  Psychiatric condition

(c)  Convictions [CL = can impeach with old convictions and any felony conviction with year or more prison time; Fed = see FRE 609] 

(d)  Bad Reputation on T & V = call community mouth to impeach witness
	(a)  FRE okay as to T and V [Texas 608(b) – no to any prior bad act]

(b)  Ok

(c)  Ok (know FRE 609 details)

(d)  Does not apply
	(a)  No, stuck with witness’s answer

(b)  Ok

(c)  Ok

(d)  Ok

	4.  Defects in Capacity = poor hearing, wearing glasses – go to capacity to observe with senses
	Ok
	Ok

	5.  Specific Contradiction
	Ok
	Ok (but not on collateral matters)


HEARSAY 

Definitions:

Dean Ladd:  Hearsay consists of a statement or assertive conduct which was made or occurred out-of-court and is offered in court to prove the truth of the facts asserted

Dean McCormick:  Hearsay is either oral testimony or written evidence introduced in court – if a statement made out-of-court, such evidence being offered as an assertion to show the truth of the matters asserted therein – and which thus rests for its value upon the credibility of the out-of-court asserter [most cited]

Proffesor Morgan:  Hearsay includes evidence of any conduct of a person, verbal or non-verbal which he intended to operate as an assertion, if it is used to prove the assertion is true, unless it is subject to cross examination by the one against whom it is used at the trial at which it is offered.  (Morgan would also include as hearsay any conduct not intended as an assertion if it is to prove both the state of mind of such person and the external event or condition which caused him to have that state of mind.)

Dean Wigmore:  The test of hearsay is whether or not there was a right of cross examination

Dean Read:    ((( + ( (


    Hear   Say

Hearsay:  the first exclusionary rule; not a balancing test; runs both ways: could help Raleigh, but hurt English

Two elements:

(1)  An out-of-court statement

(2)  Offered in court for its truth

· If there is any relevant reason to admit out-of-court evidence, then is no hearsay problem; only problem if the content has to be believed before being relevant [example:  investigating sheriff testifies of dying man’s words at plane crash site, only relevancy is that man spoke, meaning he was alive for short time, not what he said; therefore, no hearsay problem]

· Operative legal facts doctrine = sometimes words are given independent importance by substantive areas of law; words then said out of court have independent meaning and truth of words not at stake; example – defamation trials establish words were said, not that they are true; defamatory words are operative legal facts, not hearsay; offer, sale, rejection, gift, bailment, notice, defamation are all words of operative legal facts and not hearsay

Key to Hearsay = to understand not what the rule is, but why is was created – nothing more or less than an enforcement rule to preserve and protect the right to effective {mode and ability to really challenge witness} cross examination

Sir Walter Raleigh’s case – universal person, major case of hearsay – was not able to confront accusers – tortured confession of lord who recanted and gossip from Portuguese beggar, both in British custody; remembered 80 years later in American colonies and the basis for Confrontation Clause of the Sixth Amendment of the US Constitution

State v. English – pp. 90

D wants to put in out-of-court confession of another to exonerate himself; court excluded because policeman who heard the statement did not know if confessor was telling the truth or not; no effective cross examination

Out-of-court declarant = person who made hearsay statement

Witness = person in court and under oath

Common law theorists:  every cross X question asked is to test perception, memory and sincerity of witness

· Perception ? = check witness’s sensory ability to testify about the event

· Memory ? = check witness’s memory to testify about the event

· Sincerity ? = check whether witness has a reason to lie; tried to help witness tell the truth; being nice to witness; based on view that lieing under oath was mortal sin

· Ambiguity ? = check to see if witness understands meaning/language of question; very rare to see it

Elements of Hearsay:

· An out-of-court statement

· Offered in court for truth of its contents

· Words offered for legitimate issue other than truth, then not hearsay

“Eddies” of Hearsay © pending

[imagine pebble in pond]













































What constitutes an out-of-court statement?

· Oral out-of-court statements – risk:  perception, memory, sincerity – hearsay 

· Written out-of-court statements – risks:  perception, memory [much less than oral], sincerity – hearsay 

· Assertive conduct = conduct of out-of-court declarant that declarant intends to make communicative [example:  woman literally points finger at her mugger]; physical action carries communicative content – hearsay 

· Silence = normally doesn’t mean anything, but if proper foundation, then seen as assertive conduct [example: executor does not answer when heir says that money bundled in safe was $5k; court ruled that his silence was assertive conduct meant for agreement] – hearsay

· Non-assertive conduct [implied statements] = never intended to make statement, but it is implied in actions/conduct/etc.; these statements usually quite reliable

· US v. Zenni – pp. 106

· Mentions Wright v. Tatham (1837) [name of case will be on test because very famous evidence case] = old man lived in English village; he dies and will found [written 10-15 years before] saying he was leaving everything to servants and nothing to nieces/nephews; will offered for probate and nieces/nephews challenge saying he was crazy; servants found routine business/social letters from about same time as will written; servants want to enter letters as evidence to show no one would correspond with him on these matters if crazy [letters made implied statement as to truth of old man’s competence]; went to House of Lords three times – when letters in evidence then servants won, converse when letters excluded; not part of hearsay rule

· Non-assertive conduct to show “state of mind” of declarant = woman says out-of-court that she is the Pope, her words offered in court to prove her state of mind [not hearsay under CL]; wrongful death suit, woman leaves nothing to husband in will because “he is a wretch”, include will evidence to show that he’s not lost much for wrongful death action, not for truth of his personality

FRE 801 – excludes all non-assertive conduct [watch distinction of CL and FRE on test] as hearsay

Hearsay Exclusions

FRE 801(d)(1) – a statement is not hearsay if (1) prior statement by witness, the declarant testifies at the trial or hearing and is subject to X concerning the statement is (a) inconsistent with declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing or other proceeding, or in a deposition, or (b) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (c) one of identification of a person made after perceiving the person – above only applies when out-of-court declarant and the witness on the stand are one and the same

Situation:  the out-of-court declarant and the witness on the stand are one and the same.  Not hearsay when: (a) prior inconsistent statement under oath [substantive evidence]; (b) prior consistent statement used to rebut a charge of fabrication; (c) prior identification

Exceptions:  all are based on “trustworthiness” or necessity, or both – less worry about perception, memory or sincerity; effective cross examination

Fed organization:

Exclusion 801(d)(2) “admissions of a party opponent” [exception under CL] = statement is not hearsay if statement is offered against a party and is (a) the party’s own statement in either an individual or representative capacity or (b) a statement of which the party has manifested an adoption or belief in its truth, or (c) a statement by a person authorized by the party to make a statement concerning the subject, or (d) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (e) a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.  The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (c), the agency or employment relationship and scope thereof under subdivision (d), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (e).

Exceptions 

· 803 – Declarant availability is immaterial (23 exceptions)

· 804 – “Unavailability” foundation must first be laid (5 exceptions)

· Key:  always ask “why” this species of hearsay is “trustworthy”

· Dying declaration [804(b)(2)] – at CL: it was a statement made by declarant about cause/circumstances about declarant’s own death, which is a result of criminal homicide, declarant had to know they were dying at time statement made and then must die; helps with sincerity because don’t go to maker with lie on your lips; very important piece of evidence [last words of victim], so necessity was much there; most mystical in theory and arbitrary in rule; California admits dying declarations in all criminal and civil cases, but still have to die; Feds compromised and admits all dying declarations in all civil cases [such as wrongful death] and all criminal homicide cases, but don’t have to die, just be unavailable [recover, then out of country during trial]; Texas follows California, but only have to be unavailable

· Statement under belief of impending death = in prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death

· Present sense impression [803 (1)] – statement describing or explaining an event/condition while declarant was perceiving the event/condition or immediately after [no stress]; came out of Texas negligence case – Houston Oxygen [teens driving too fast hit truck]; no perception, memory or sincerity problems with this one

· Present sense impression = a statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter

· Excited utterances [803(2)] – excited event itself must cause stress which results in blurting out statement [words product of stress]; look at time for reflection, not just amount, but also quality, to see if contemporaneous; perception problems with this one, but not memory or sincerity – not hard for jury to see stress related to perception problems 

· Excited utterance = a statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition

Preliminary Q’s of Fact [FRE 104]

	
	Competence
	Conditional

	Types
	Privileges 

w. compet 

evidence “
	Authentication

Personal knowledge

	Role of judge/jury
	Judge
	Shared

	Standard
	Preponderance
	Prima facie [judge] / preponderance [jury]


Admissions of a Party Opponent (one opponent putting out-of-court words of other opponent in as evidence)

[at CL: most important exception – hearsay, but admitted as exception || under FRE and Texas code: an “exclusion” from definition of hearsay – not hearsay 801(d)(2)]

· The Theory – gets opponent on the stand [if party disagrees with out-of-court statement opponent offers as evidence, then that party gets on the stand for X rebuttal; forces opponent to testify – 5th Amendment right not to testify in criminal trial; waiving 5th to rebut is historical price you pay]

· The “Party” – anything the party [other opponent, not your own] says:

· Need not know truth

· Adoptive admissions – no personal knowledge, but just repeating what you heard [Straight comment:  “the machine is broken” is adoptive mission, but if you say “the employee said the machine was broken,” it is hearsay]; including repeating something someone says in their sleep

· Implied admissions [silence] – CL: if there is a gross accusation/statement made in public setting where reasonable person would deny if not true, silence is interpreted as assent [court making assumption of reasonable person, but each person reacts according to their internal makeup]

· By wrongful conduct – misconduct of a party [destroy/hide evidence, bribery, perjury, create false documents, etc. – attempt to influence the outcome of the trial] assumed admission of party who did it, jury told to interpret as weakness in party’s own case

· Agents “authorized” to speak – corporations make statements through designated officers, so their out-of-court statements can be used against the corporation; real estate agent makes false, fraudulent claims to sell house that can be used against the person who hires the real estate agent to sell their house; [extended beyond physical party]

· Employees “in course and scope” of employment – under FRE and Texas can speak about employment duties; employee considered a part of the party [extended beyond physical party]; employer should have no problems X the employee

· Partners – what one partner does about partnership business binds the other partner, so what one partner says during course of business/partnership comes in as an admission of a party [extended beyond physical party]

· Co-conspirators – two or more people who are partners to carry out illegal act; what one criminal co-conspirator says out of court if it’s during the course and furtherance of the conspiracy comes in against the other conspirator [single most important prosecution tool of organized crime] as part of admission of a party; standard of proof for conspiracy = fair preponderance of evidence – don’t need independent proof before put in the facts [co-conspirator statements can be part of the proof used to establish the existence of a conspiracy]

· Conclusive admissions – ones you can’t deny [made by lawyers in the lawsuit – standard discovery address]; can never challenge because found to be absolutely true; guilty plea is admissible in civil wrongful death trial, but D can take stand and explain that cut a deal, so on conclusive in civil, but in criminal

· “Property reasoning” – predecessor in property interests’ admission [example: 2 grantors up from you in the title chain] can be held against the current property owner when conveying/giving property

FRE 804 Exceptions

Two delicious exceptions from the 804 list of entrees – have to lay foundation that declarant is unavailable as witness [at CL, unavailability = dead or outside juris to be called; at FRE, unavailability = (1) exempt by court on ground of privilege (usually 5th Amendment right); (2) refuse to testify even while in contempt of court; (3) testify as to lack of memory of subject matter; (4) death or then existing physical/mental illness or infirmity; (5) absent from hearing and can’t get declarant by process or other reasonable means (subpoena unsatisfied)

1.  Previously recorded testimony [804(b)(1)] – testimony given as witness at another hearing or deposition, if party against whom the testimony is now offered, or in a civil action or proceeding, a predecessor in interest [or same party in previous case], has an opportunity and similar motive to develop the testimony by direct, cross or redirect examination – lose demeanor [emotion] when reading back prior testimony, so rather have live witness, but better than nothing if witness unavailable; don’t have to have identity of parties or interest, only similar motive and interest in X

· Travelers Fire Ins. V. Wright – pp. 195 – similar motive and interest in X

· 1st case – State v. JB

· Witnesses X&Y

· 2d case – JB & JC v. Insurance Co.

· Witnesses X&Y take 5th

2.  Declaration against interest [804(b)(3)] – statement which was at the time of its making as far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject to declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true; statement tending to expose the declarance to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement; only needed for someone that it not party to suit that is unavailable that says statements against their own pecuniary/proprietary interests [analyze who the out-of-court declarant is and who is a party to the case]

· Pecuniary and proprietary interest – money or ownership interests

· Penal interest – statement tending to expose the declarance to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement; inculpatory part admitted, but exculpatory part can only be included with trustworthy corroborating circumstances

· Social interest – not in FRE, but in California and Texas; statements that would hurt your social interest [hold you up to ridicule, disgrace or social approbium]; Texas 803(24) – “or to make declarant object of hatred, ridicule or disgrace” – any statement in criminal case, no talk of exculpatory; have to look at where and to whom the statement was made – the context

State of Mind

1.  “State of Mind” exception = out-of-court statement of existing mental condition of declarant’s own mind – convenience and trustworthiness – person telling what’s in mind at that moment:  intent, motive, etc.

FRE 803(3) = statement of declarant’s then existing state of mind, emotion, sensation or physical condition [such as intent, plan, motive, design, mental feeling, pain, bodily health], but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification or terms of declarant’s will

	Past
	Present
	Future

	Shepard v. US – pp. 224 – [must remember this case for test] military doctor’s wife dies of poisoning; wife says on death bed to maid that husband poisoned her [present statement based on memory – backward statement looking to past]; court cuts off state of mind statements when looking to past – preserves hearsay rule

Exception:  will cases with statements of intent to leave something to certain person, any statement made by intestator is included to show intent/state of mind
	Adkins v. Brett – pp. 217 – statement of mental alienation [“I don’t like you anymore, I like him”] is statement of wife’s state of mind at time statement made; statement about rides, candy, flowers, etc.’ is hearsay [if can’t cut it apart from mental alienation, then admit the whole this and judge uses cautionary instruction to the jury]; statement of present state of mind is acceptable
	Mut Life v. Hilmon – pp. 221 – [must remember this case for test] Kansas pop. movement; insurance company claims body found on property is not that of life insurance policy holder, but another; letters [expressions of intention to do future act] sent to Walter’s sister and fiancé saying he was with Hilmon important to insurance company’s case that it was Walter’s body; even a present intent to do future act is a piece of circumstantial evidence that jury can assume that future act carried out [declarant carried out own intent]; performance of particular act by an individual is an issue in a case, his intention (state of mind) to perform that act may be shown and trier of fact may draw the inference that the person carried out his intention and performed the act

Alcalde Extension – “I intend to go out with Frank tonight” offered as present statement of future intent in waitress’s murder case to show defendant carried out an action and that victim carried out future intent; extended Hilmon to include 3d parties actions or implication of act, not just declarant’s

US v. Pheaster – pp. 228 – multimillionaire’s teen son is kidnapped; teen’s out-of-court statement that he intends to go to parking lot to meet Angelo offered to show victim carried out intent of future act and implicate defendant in kidnapping or at least to show that defendant was with the victim


2.  “Poll” Evidence?  Court admitting poll evidence under the three theories below:

Not Hearsay? Or State of Mind?  Or a new emerging exception?

3.  Physical condition exception – FRE 803(4) [medical diagnosis or treatment] = statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain or sensations or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment; external source not allowed:  “I have a gunshot wound.  Larry shot me.” – have to exclude the Larry part; “I was in a car accident, where Liz rear-ended me” – have to exclude the Liz part

Two kinds of physical conditions: (1) statements of presently existing physical sensations – “my back hurts”; can be made to anyone [only person who really knows that they hurt are declarants, but can call people who heard the statement]; (2) statements for purposes of medical diagnosis or treatment [past physical symptoms/sensations are memory driven, can only be made to medical personnel who can diagnose in order to get correct medical treatment or diagnosis]; no motive to lie because want correct cure; CL cut off diagnosis, only allowed treatment

4.  Prior identification exclusion – FRE 801(d)(1)(c) = exclusion for prior identification, not hearsay, so admissible 

Out-of-court declarant and in-court witness are the one-in-the-same

BEST EVIDENCE RULE = aka original document rule; doesn’t apply to inscribed chattels

· FRE 1002 – requirement of original = to prove the content of a writing, recording or photograph, the original writing, recording or photograph is required, except as otherwise provided in these rules or by act of congress

· FRE 1001 – definitions

· Writings and recordings = consist of letters, words or numbers or their equivalent set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording or other form of data compilation

· Photographs = include still photos, X-ray films, video tapes and motion pictures

· Original = original of writing/recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it; original of photo includes the negative or any print therefrom; if data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an original

· Duplicate = is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original

· FRE 1003 – admissibility of duplicates = a duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original

· FRE 1004 – admissibility of other evidence of contents = original not required, and other evidence of the contents of a writing, recording or photograph is admissible if: (1) originals lost or destroyed, unless proponent lost or destroyed then in bad faith; (2) original not obtainable by any available judicial process or procedure; (3) original in possession of opponent, party put on notice that contents would be a subject of proof at the hearing and that party does not produce the original at the hearing; or (4) collateral matters – not closely related to a controlling issue

· FRE 1005 – public records = contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with rule 902 or testified to be correct by a witness who has compared it with the original; if a copy which compiles with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given

· FRE 1006 – summaries = contents of voluminous writings, recordings or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary or calculations; the originals or duplicates shall be made available for examination or copying or both by other parties at reasonable time and place; court may order that they be produced in court

· FRE 1007 – testimony or written admission of party = contents of writings, recoding or photographs may be proved by the testimony or deposition of the party against whom offered or by that party’s written admission, without accounting for the non-production of the original

· FRE 1008 – functions of court and jury = when admissibility of other evidence of contents of writings, recording or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of rule 104; however, when an issue raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact

Best evidence of contents of books, tape recording is the books or tape recording; if person testifying to conversation recorded, can do that if person was part of conversation as long as not testifying to contents of tape, but memory of conversation; entering evidence of person’s salary, can submit payroll records into evidence or call person who signs the checks; 

Authentication = FRE 901 – requirement of authentication or identification = (a) requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter is question is what its proponent claims; (b) 10 illustrations: (1) testimony of witness with knowledge; (2) non-expert opinion on handwriting [example: husband authenticating wife’s signature]; (3) comparison by trier or expert witness with specimens which have been authenticated; (4) distinctive characteristics and the like – appearance, contents, substance, internal patterns, etc., taken in conjunction with circumstances; (5) voice ID by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker; (6) telephone conversations – in case of person, circumstances including self-ID show the person answering to be the one called or in case of business, the call was made to a place of business and the conversation related to business reasonably transacted over the phone; (7) public records/report – evidence that writing authorized by law to be recorded or filed and recorded or filed is from the public office where items of this nature are kept; (8) ancient documents/data compilation – evidence in such condition as to create no suspicion concerning its authenticity, was in a place where it, if authentic, would likely be and has been in existence 20 years or more at the time it is offered; (9) process or system – evidence describing process or system used to produce result and showing that produces an accurate result; (10) methods provided by statute or rule – any method provided by act of congress or prescribed by supreme court pursuant to statutory authority

BURDENS OF PROOF – 2 kinds – FRE 301 = in civil action, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast

· Burden of persuasion

· Burden of production [or evidence]

Presumptions of fact = permissive inference; shifting burden of going ahead with evidence; if I prove Fact A, jury must believe Fact A leads to Fact B [logically infer] unless opponent brings in evidence to rebut that presumption; not shift burden of persuasion, but only burden of presumption; rules of law attaching to proven evidentiary facts certain procedural consequences as to the opponent’s duty to come forward with other evidence

Conclusive presumption = if you give anyway money within 3 years of death, conclusive to presume in contemplation of death; more than inference, rather a statement of law; like judicial notice or fact that has been established

FRE 302 = in civil actions, the effect of a presumption respecting a fact which is an element of a claim or defense as to which state law supplies the rule of decision is determined in accordance with state law; defer to state law in diversity cases

Presumption of law = procedural rule dictating a factual conclusion in the absence of contrary evidence

Prima facie evidence = that which suffices for the proof of a particular fact, until contradicted and overcome by other evidence

Criminal cases = burden of persuasion and production all on prosecution; no rule dealing with presumptions in FRE for criminal cases; no such thing as must presumption

REFRESHING MEMORY

1.  The Tweedledumb v. the Tweedledee choice: [ask leading questions of your witness or refresh memory by using senses]

· The case of the forgetful witness

· Past recollection recorded – FRE 803(5) – mark for identification, lay appropriate foundation and offer into evidence as part of record [hearsay – less memory problem, trustworthy, necessary] even if witness refreshes memory

· Recorded recollection = a memo or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly; if admitted, the memo or record may be read into evidence by may not itself be received as an exhibit unless offered by an adverse party

· Present recollection refreshed – no hearsay problem – may be anything using senses [get refreshing physical item marked for identification, but never put into evidence; other side may want to look at item and ask preliminary questions to determine if witness’s memory is refreshed]

2.  Business record exception – FRE 803(6) – except for admissions of party, the most widely used; record has to be kept in regular course of business and regular practice to make record

· Records of regularly conducted activity = a memo, report, record or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information  transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memo, report, record or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), 902(12) or a statute permitting certification, unless the source of info or the method or circumstances of preparation indicate lack of trustworthiness; the term business includes business, institution, association, profession, occupation and calling of every kind, whether or not conducted for profit

· The history – NY commonwealth fund created business records as evidence act because fed up with courts [had 90% of commerce litigation in NY courts at turn of century] – followed by every state; feds copied in 1930, but now broaden definition of business and include computer records; NY and fed precedent key

· Johnson v. Lutz – pp. 260 NY COA [followed by every state] – business records reliable because rely on accuracy when doing business; police reports covered under business records, but statements of by-standers not admitted because by-standers not under business duty to tell truth – won’t deny X, have to call by-standers to the stand; cut back sweep of statutory statement; two types of duties of people: type who has information and type who made up the report

· “Piggyback” or “totem pole” hearsay – where there are two hearsay exceptions to cover to both branches of hearsay, can piggyback or totem pole into evidence [acts as vehicle to enter hearsay into the record – look for the vehicle] – FRE 805 – try to piggyback by-standers statements in Johnson case

· Palmer v. Hoffman – pp. 276 NY SC [followed by every state] – either side can use business record exception; a business record made by business when know that litigation may be possible, record inherently suspicious, untrustworthy because covering themselves, so code requires special circumstances of reliability [(1) made with eye toward litigation, but put into evidence by opponent] before admitting – FRE 803(6); (2) if report mechanical [internally highly trustworthy], then it will probably get in

· FRE 803(7) – event may not have happened if absent from regular business records kept in normal business; absence of entry in records kept = evidence that a matter is not included in the memo, reports, records or data compilations in any form to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memo, report, etc., was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness

· Official documents – FRE 803(8) – public records, investigative reports get in, but in criminal case, police reports can’t be put into record against the D

· Public records and reports = records, reports, statements or data compilations in any form of public office or agencies setting forth (a) activities of the office or agency, (b) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (c) in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness

· “Factual findings” – Beech aircraft – pp. 284 – 803(8)(c)

· “Police reports” – 803(8)(b)

3.  Misc. exceptions

· Market reports – FRE 803(17) – all daily market reports [but not from newspaper] reliable’ market quotations, tabulations, lists, directories or other published compilations, generally used or relied upon by the public or by persons in particular occupations

· Learned treatises – FRE 803(18) – to the extent called to the attention of an expert witness upon X or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice; if admitted, the statements may be read into evidence but may not be received as exhibits

· Pedigree – FRE 803(19) – any statement made out of court by member of family or someone close to family about pedigree is reliable [family by blood adoption or marriage or among a person’s associates or in the community, concerning a person’s birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry or other similar fact of personal or family history]

· Ancient documents – FRE 803(16) – a writing with material evidence authenticated by ancient document and hearsay exception; over 20 years old, looks good on face [void of suspicion], found in place normally find ancient document, material to case

Responsible for all 803 and 804 exceptions, ones we covered will probably be on test

FRE 806 – attacking and supporting credibility of declarant – can attack/support out-of-court declarant just as if declarant on the stand [subjected to impeachment]; when hearsay statement or statement defined in 801(d)(2)(c), (d0 or (e) has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness; evidence of a statement or conduct by the declarant at any time, or conduct by the declarant at any time, in consistent with the declarant’s hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain; if the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the statement as if under X

THE FUTURE OF HEARSAY 

· The “McCormick Exception” = rule so hopelessly complex, but important; have one exception, not lots:  admit hearsay if very necessary or very trustworthy or both; this suggestion allows for judicial discretion, but don’t trust judicial discretion for hearsay, only relevancy

· The Residual or “Catch-All” Exception = allows common law courts to create a new exception under FRE 807 when encounter it at trial; Florida, Indiana and Texas do not have residual exception rule

· FRE 803(24) and 804(b)(5) ( now FRE 807

· Residual exception = a statement not specifically covered by rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (a) the statement is offered as evidence of a material fact [necessity]; (b) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (c) the general purposes [seek truth and justice] of these rules and the interests of justice will best be served by admission of the statement into evidence; however, the statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it , including the name and address of the declarant

· The Confrontation Clause = the accused shall enjoy the right to be confronted by the witnesses against him

· The Wigmore Equation = the test of hearsay is whether or not there was cross examination; up to 1965 everyone assumed confrontation clause meant hearsay and it’s exceptions; Hugh Black – confrontation in criminal trial is fundamental right of due process, under Wigmore equation raise hearsay to constitutional dimension making it impossible to reform without constitutional amendment 

· Hearsay rule = cross

· Confrontation = cross

· Therefore, hearsay = cross = confrontation

· Cal v. Green and Dutton v. Evans = SC faced directly the issue of hearsay rule raised to constitutional dimension; Cal v. Green:  confrontation [criminal only] different then hearsay [criminal and civil], although protect the same values; so did not raise hearsay to constitutional level; SC did not define the two differences; Wigmore-Harlan suggests confront means to produce; Dutton v. Evans:  hearsay and confrontation not the same thing; fails to tell how different again

· Ohio v. Roberts and Progeny = Ohio v. Roberts:  attempt to distinguish difference; confrontation clause requires (1) reasonable effort on part of state to call witnesses [availability] and (2) “indicia of reliability” concluding that hearsay exceptions rest upon such solid foundation that admission of virtually any evidence within them comports with the substance of the constitutional protection

· “Due Process” – Chambers v. Mississippi = under all circumstances there was denial of fair trial under due process; criminal D prevented from defending himself because of narrow hearsay rule, SC can over look to allow due process [narrow hearsay rule does not block evidence] if evidence is trustworthy and necessary

THE OPINION RULE

CL:  Strict – “invading the province of the jury” – couldn’t ask layman for opinion, only facts as to situation through their senses; no discovery at CL, so P’s lawyer would break down opinion testimony into elements [component parts], D’s lawyer would then attack the weaknesses in testimony of component parts and visa versa

FRE:  Reduced to judicial discretion:  test – would opinion assist the trier of fact – FRE 701; concerned with conclusions drawn by witness that is close to what the jury would make in deliberation [fair play in advocate system to assign burdens to players in trial]; speed, height, weight, identity = all things can’t break down into component parts

· Opinion testimony by lay witness = if the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and (c) not based on scientific, technical or toher specialized knowledge within the scopy of rule 702

Collective facts doctrine = way to state something to do what you want to do; can’t phrase a conjectural question [what would you have done if you had known better?]; can’t use legal conclusionary words to describe something [negligently constructed fence]

Experts & Expertise [FRE 702-706]:  

FRE 702 – Testimony by experts = if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or education may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case

Two kinds: (1) expert has physical/personal knowledge of scene or facts and then draws conclusions [treating doctor]; (2) testifying expert = no personal knowledge of facts, only there to draw conclusions; both treated differently by the court

When can you use an expert witness?

· Elements at CL – same under FRE: [CL was opposed to expert witnesses, requirement of strict necessity before you call an expert]; at CL suspicious of experts, so needed necessity; at FRE, testimony only has to assist the trier of fact – big difference!!!

· Area is beyond the common experience of the layperson?  [medicine, advanced chemistry, etc.]

· Courts have recognized that an area of expertise has been developed – so complex, you have to have a person with special body of knowledge

· Witness is qualified as an expert – knowledge, skill, experience, training or education

Waltz treatises on pp. 780 and pp. 791 – read because may be on test

Hot Issues:

· Opinions on the ultimate issue = witness must use fact language, not statutory conclusive language 

· FRE 704 – opinion on ultimate issue = (a) except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact; (b) no expert witness testifying with respect to the mental state or condition of a D in a criminal case may state an opinion or inference as to whether the D did or did not have the mental state or condition constituting as element of the crime charged or of a defense thereto; such ultimate issues are matters for the trier of fact alone

· “Hypothetical Q’s” = use to help jury discern between two types of expert witnesses [lets jury know witness doesn’t have personal knowledge]; good hypo: have all genuine facts at issue [can’t omit or embellish]; pitfalls in hypos:  omit essential facts, phrase in prejudicial fashion, embellishing [insufficient] facts; feds made hypos optional [FRE 703 & 705] – have testimonial expert give opinion without stating all facts – puts burden on cross-examiner whereas CL put it on the other

· FRE 803(18) learned treatise exception = at CL strictly enforced it as hearsay; feds created hearsay exception

· Rule 703 “facts relied on” herein of backdoor hearsay = experts rely on other experts’ hearsay all the time [doctor relies on x-rays taken by another doctor]; but courts worried about backdoor hearsay in these cases; bases of opinion testimony by experts = the facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing; if of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or date need not be admissible in evidence in order for the opinion or inference to be admitted; facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect

· Rule 612 discovery possibilities = witness who refreshes memory with out-of-court materials, then under 612 you can require expert to produce these materials [will waive privileges on any privileged material, so use carefully]

· If witness uses a writing to refresh memory for the purpose of testifying either while testifying or before testifying, if the court in its discretion determines it is necessary in the interests of justice, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to X the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness; if it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto; any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal; if a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial

· Pre-trial Experiments:  [401/403 relevancy balancing] – more similarity between controlled experiment and actual event, the more probative value you have [results presented through testimony experiment participants] – example:  train hitting little girl, townspeople conduct experiment

· Key “substantial similarity to litigated events”

· Scientific Evidence – proposing idea, writing about idea, refine idea, conduct experiments, overtime becomes accepted technique [example:  paternal blood tests]

· History:  

· Frye doctrine= earliest case to deal with lie-detector tests; expert witness testimony had to be deduced from a well-recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular filed in which it belongs; heavily criticized by scholars because of high threshold must meet; overruled by FRE 702

· McKay doctrine = breath test; Texas SC said as long as have qualified expert who says reliable test, but others may disagree, then relevant for admissibility [looser relevancy test] and let jury decide relevancy

· Daubert doctrine = birth defect from drug case surrounded by controversy on junk science testimony; SC said that “knowledge” mentioned in FRE 702 is scientific and must be derived from scientific method of hypothesis, experimentation, validation, acceptance by scientific community, etc.; to be relevant, testimony of expert must be based on scientific basis, then has to be highly probative to issue in case

· TC judges must take into consideration:  theory tested, peer review of testing, consider rate of error, general acceptance has a bearing, focus must be solely on principles and methodology not on conclusions that they generate

· Test by appellate is whether TC abused discretion as gate keeper

· Kumho Tire doctrine = TC discretion to determine if technical knowledge, so Daubert applies to technical as well as scientific knowledge

· Daubert making us rethink a lot of assumptions [examples: handwriting analysis, rape crisis syndrome]; lie-detectors still very far from admissibility

· Breath analyzers and radar are well established, but not reliable unless administrator properly trained and followed all steps

· Demonstrative evidence = all diagrams must be generally correct and assist the trier of facts

· Exhibits 

· Photos are easy – have to have foundation laid by someone familiar with layout of scene

· Bodily demonstrations [examples:  limp, scars] okay

· Exhibition of the child = showing physical similarities between father and child in paternity cases; child has to be old enough to have settled features

· Jury views = costly and time consuming, but can be ordered by judge; must lay a foundation

· Jury can take knife to jury room, but not perform experiments with it

· Unbroken chain of custody in fungible exhibits [marijuana confiscated and used as exhibit at trial, have to use marijuana taken at scene, not any old marijuana in possession by the police]

· Patty Hearst kidnapping case – show jury the small closet she was kept for three weeks

PRIVILEGES – certain confidences should never be betrayed and law will forego truth to preserve that confidential relationship [risk wrong result to protect privilege]; CL only three privileges:  attorney/client, spousal, clergy; rest of privileges since then adopted by legis [subject to interest group politics]; courts hate privileges and strictly construe them; FRE Article 5 very slim, so rely on CL as directed by FRE 501; but state codes have detail provisions

· Attorney/client

· The classic debate:  Bentham v. Wigmore 

· Bentham = A/C privilege does nothing but protect scoundrels; price too high

· Wigmore = not all black and white; lawyers have to have all facts in order to give good legal advice; if lawyer subject to disclosing by subpoena [discovery vehicles against clients], then no client would impose confidence in attorneys 

· McCormick’s logic = privileges created at CL to protect communication:  holder of privilege [client] may assert A/C privilege even if client not a party to the suit [client can object to disclosure in court room if see privilege about to be breached, so can other attorneys and judge], if holder not in court room, have to wait on finding holder to see if holder will waive or object; erroneous overruling of privilege, then material in record and only holder can complain on appeal; erroneous sustaining of privilege, then either party hurt by nondisclosure can complain on appeal

· The outer limits

· Examples:

· Identity of client – if very reason to impose confidence in attorney is for client to protect identity [anonymity], then A/C privilege; otherwise not normally privilege

· Time and place of trial – not A/C privilege, but ministerial duty of attorney

· The corporate A/C privilege = corporation is fiction, but still have A/C privilege, but narrowly construed; originally restricted to control group in corporation [decision makers]; now test is:  communication has to be made for purpose of seeking legal advice, sought under direction of supervisor or control group, and corporation acts on legal advice

· Work product v. A/C privilege = A/C narrower than work product and never disclosed no matter how much other side needs information [includes information gathering by attorney on behalf of client, e.g. doctor’s opinions, legal secretary, law clerk]; at CL unnecessary 3d party is not covered by privilege [law clerk who will not work on case sitting in on conference with client, as opposed to translator used to communicate between attorney and client] – current statutes all over the board

· Joint client problem = joint clients disclosing together to one lawyer, not privilege [example:  mom and pop shop wants to incorporate and later divorce and want to subpoena lawyer about assets – not privilege]

· Confidentiality [the eavesdropper] = CL said eavesdropper not under privilege [example: phone operator eavesdrops on A/C phone conversation]

· Crime/fraud exception = you can hear crime confessions, but can’t give advice on how to commit future crime and under no duty to keep in confidence [can be tried as co-conspirator if advise how to commit future crime]; showing of a factual basis adequate to support good faith belief by reasonable person that attorney helped client plan future crime allows judge to decide if A/C communication falls under crime/fraud exception and can be disclosed

· Ethical issues

· The client who intends to lie = attorney may be able to disclose

· The client who intends to commit a crime = attorney may have obligation to disclose, mandatory in homicide cases

· Physical evidence = stolen evidence can be kept long enough to determine if stolen, but can’t alter or disturb evidence; must disclose to prosecution

· Physician/patient [the “Swiss-cheese” privilege because more exceptions than any other privilege] = shield treating doctor from disclosing patient information [holder is patient, doctor can invoke privilege on behalf of patient until patient contacted to see if waive]; necessary?; visit to doctor for treatment, only patient can waive privilege

· Can’t sue on own injuries and then prevent person who knows about injuries from testifying – waive privilege if put your medical condition on record

· Disclosure for purposes of tracing disease, waives privilege

· Gun-shot wounds, waives privilege

· Visit to doctor for non-treatment purposes, waives privilege

· Psychotherapist/patient = confidentiality makes more sense than general practitioner privilege; enlightened CL so ask what is limitation of privilege; includes social workers privilege – controversial because of potential limitation for evidence admissible in trial; group therapy members may be included in privilege [no case, yet]

· Duty to warn of future harm [dangerous patient exception and duty under tort law]

· Spousal privilege = HEAVILY TESTED

· Confidential communication = one spouse tells confidence to other spouse is privileged; watch for more than written or oral communication – gestures, actions, etc., without spoken/written words; survives through the end of the marriage; both spouses are holders

· Spousal abuse is an exception – extended to spouse admitting abuse of children to other spouse

· Incapacity = old CL recognized in criminal trials alone:  criminal D spouse prevents testifying spouse from taking the stand even when testifying on non-confidential communication; holder is criminal D spouse – enlightened [modern] CL:  holder is testifying spouse, not criminal D spouse [to preserve marriage], so holder can disqualify themselves; criminal D spouse can’t stop testimony until testifying spouse gets to confidential communication subject matter; does not survive after end of the marriage

· Parent/child = no privilege exists

· Priest/penitent = CL had no choice, but to recognize; need for confidentiality between priest/penitent in all recognized religions; statutes split on who is holder, but most make the penitent the holder; most confidentialities survive death

· Accountant/client = supposed to be equal to attorney/client privilege; only about quarter of states have statute – accountants oppose

· Newsperson’s source privilege = Branzburg v. Hayes [Caldwell Trilogy cases] – (1) reporter wrote exposé on drug community observations in Kentucky town [felonies], (2) reporter observes Black Panther activities [felonies], (3) reporter reporters on credible threats against president at Black Panther meeting – SC said no news source privilege grounded in 1st Amendment; all other privileges protect confidential information, this one broadcasts information while shielding identity of person providing information

· 26 states have news source statutes – 13 are limited, 13 are absolute; Texas doesn’t have one

· Governmental Privileges = little precedent, assumption of privilege

· Military or state secrets = must protect; some secrets so important that gov has right to decide who sees info to the extent of even excluding federal judges; judges can push up to the point of receiving letter from highest office in gov department claiming privilege; privilege can even be claimed when gov the P in civil case, but in criminal cases, gov can’t claim the privilege; careful accommodation between justice department and judiciary

· US v. Reynolds = 3 civilian observers die in military plane crash; family brings action under Fed Courts Claims Act [make gov treated as private citizen in cause of action]; air force refused to turn over accident report; SC said that must respect privilege without finding against it for non-disclosure

· Executive privilege = free-flowing conversation between president and staff is confidential, but when specifically identified information [particularized need] asked for in criminal trials, president must hand over requested information; since Nixon there has been careful accommodation between judicial and executive branches

· US v. Nixon = Nixon was un-indicted co-conspirator; issue was whether Nixon had to produce Whitehouse tape recordings in criminal trials of administration staff during Watergate scandals; SC said give it up

· Informant privilege = protects life of informant; shielded at probable cause/preliminary hearing level [informant gives police info that gives probable cause to issue warrant or arrest], but not at trial level [when informant crucial to prosecution’s case, i.e. only witness to crime] if necessary for fair travel – qualified privilege – police get around this by total surveillance of informant during drug sale, then use drug sell as probable cause for arrest and charge for possession of other drugs found at time of arrest and not drug sale with informant

· Roviaro v. US = narcotics case where informant the only witness to drug sell; court made police produce informant

· McCray v. US = classic narcotics case; D wants disclosure of informants; informants only gave police probable cause to make arrest; court protected informants

· Grand jury minutes = work like informant privilege because grand jury works in secret to protect parties/public/etc.; at trial if show particularized need, then grand jury minutes turned over – qualified privilege

· Dennis v. US, 384 US 855 = D accused of trying to solicit service of National Labor Broad [communist membership question during McCarthy Era]; six years before D investigated by grand jury, but not charged; prosecution wants grand jury minutes to impeach D’s witnesses

· The Jencks Act = once you get to criminal trial, prosecution witness testifying that has given prior statements to police, then gov must turn over the statements to D; witness takes stand, D asks for Jencks Act and then prosecution releases information; limited form of production that favors criminal D, but works for prosecution side, too

· Freedom of Information Act = allows disclosure action to be filed by aggrieved party, so that party can ask for information at local office if information held at main Washington office; easier way to get to un-confidential government information

· Special statutes; example:  school desegregation plaintiffs = desegregation action could be brought on behalf of anonymous requestors – to protect life of requestor from KKK or white citizens council
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