Introduction

Evidence - rules of engagement - the rules of how information that will prove/disprove facts of a case can be presented; as opposed to:

Substantive law - law that sets limits and requirements on how and when parties must take certain actions in lawsuit.

Procedural law - sets limits and requirements on how and when parties must take certain actions in lawsuit.

History of “The Rules”

C/L

Statutes

States Rules of Evidence

1972 - SC sent proposed Rules of Federal Evidence to Congress; Congress made changes (privilege rules)

1975 - Federal Rules went into effect; states have since adopted in one form or another

1983 - TX adopts Rules of Evidence for civil law

1986- Rules adopted for criminal law

1998 - TX adopts one set of Rules for civil and criminal.

Format of the Rules (10 Articles)

General Provisions

Rule 101 - Title & Scope

Rule 102 - Purpose & Construction

Judicial Notice

Presumptions

Relevancy

Privileges

Witnesses

Opinions & Experts

Hearsay

Authentication

Contents of Writings

Organization of Trial

Pretrial Motions

Motions in limine - “at the threshold;” these motions can be made throughout the trial; the ruling on this motion is NOT final; judge will subsequently make final on the motion.

Motions to suppress - mostly made in criminal cases; based on violation of constitutional right - evidence illegally obtained.

Jury Selection (Voir Dire)

Petit Jury - regular jury; people selected to hear a case; venire = the pool of prospective jurors summoned from the jury is selected.

Grand Jury - jury that decides whether or not to indict.

Bench Trial - Trial by Judge; no jury selected

Voir Dire - The process of jury selection; includes questioning potential jurors to determine impartiality; two types of challenges:

Challenge for cause

Peremptory challenge

Pre-Batson - counsel needed no reason to dismiss;

Now - counsel must have race-neutral and gender neutral reason.

Opening Statements

Development of “theme” - tell jury how the theme will be developed throughout the case.

Choose words carefully - don’t mention evidence that can’t/won’t be admitted; opposing counsel will use those words to demonstrate a “broken promise.”

Case in Chief

Presentation by State/(

Introduction of physical evidence

Direct examination

Cross examination by (

( makes motion for directed verdict - argues that ( failed to meet its burden of production.  �    (  usually denied

Tactical decision by (:

If confident that ( didn’t meet burden -- ( can rest; or

can open its case in chief

Rebuttal�    (  This varies depending on the case; might also include sur-rebuttal

Jury Charge - counsel drafts proposed jury instructions and submit to judge

Closing Arguments - generally party with burden will go first; but also might have the last word (via rebuttal or going 2nd)

Judge gives Instructions (this may also occur following the admission of a particular piece of evidence).

Types of Instructions

Evidentiary/Admissibility

Curative

Cautionary

Limiting - see below

�Rule 105 - Limited Admissibility - This instruction is given when a piece of evidence is admissible for one purpose but not another (i.e. evidence of prior conviction may be used re; credibility but not to determine guilt).  Counsel must request the instruction; burden on the party losing the objection to request the instruction.

TX - objection must be made prior to admission into evidence in order to preserve error.

FED - Failure to make request at time of admission doesn’t bar later request for instruction.

Jury Deliberation

Verdict

Examination Of A Witness (Article VI)

�Rule 614 - Exclusion of Witness (Sequestration)

Upon request, the court MUST exclude the witness from the courtroom so they cannot hear testimony of the other witnesses.

Purpose is to prevent collusion among witnesses

Judge has no discretion upon request!!

If no request, court may make the order on its own motion

TX - commonly referred to as “Invoking the Rule”

Nothing in rule prevents witnesses from discussion testimony prior to the case.

Exceptions to “the Rule”

Natural person (non-business entity); spouse of natural person

Representative of business entity

Persons whose presence is “essential” - party requesting exception must show witness is essential.

Victim in criminal case (unless determined that his testimony will be materially altered).

Sanctions for failure to keep witness so ordered out of courtroom

Contempt - witness or counsel

Exclusion of witness

BUT - in criminal case, there is a constitutional right to have witness testify - won’t be disqualified unless party knew/consented to witness remaining in courtroom.

�Rule 603 - Oath or Affirmation

Originally only the oath was used

But b/c it had religious connotation, now affirmation is acceptable

Judge determines the form; witness cannot prescribe own oath/aff.

Children not required to do so

No magic formula; must awaken witness’ conscience to tell the truth.

�Rule 601 Competency and Incompetency of Witness

�Rule 601(a) - General Rule

Question of whether witness is qualified to testify

Even if qualified, still subject to impeachment

Witness presumed competent EXCEPT:

Insane persons (determined by judge - 104(a))

At time of testimony

At time of event in question

Children and other persons (including person “of tender years” - not necessarily a child) - must determine if he is of “sufficient intellect.”

Judge determines if these exception apply per voir dire by the court

Four C/L elements of competency;

Moral capacity (to tell the truth)

if witness will not tell the truth, judge may NOT allow testimony to be heard from the witness

Mental capacity of observe the event

Mental capacity to recall the event

Mental capacity to communicate about the event

Moral capacity to address via Rule 603; mental capacities no longer explicitly mentioned - presumption of competency demonstrates rules favor W taking stand - BUT not the insanity exception covers lack of mental capacity.

�*Rule 601(b) - “Dead Man’s Rule” (Civil actions only, only applies to executors, administrators, or guardians)

Used to be statutory but now special Rule of competency

Doesn’t prevent admission of statements from decedent.

Examples

A & B have K

A writes letter to B

A makes oral statement to B

A dies

B sues E re: K performance

Written letter admissible, BUT…

Can B testify re: A’s oral statements?  MAYBE, If:

corroborated

B is called as W by opposing party

Purpose is to guard against fraud.

Very narrow application - cases against executors/administrators/ guardians.

Only applies to oral, uncorroborated statements in civil cases.

�Rule 504(b) - Privilege Not to Testify in Criminal Case

“In a criminal case, the spouse of the accused has a privilege not to be called as a witness for the state.  This rule does not prohibit the spouse from testifying voluntarily for the state, even over the objection by the accused.”

Although this is a privilege rule, it goes toward the ability (competency) of a husband/wife to testify against his/her spouse.

This a testimonial privilege NOT to testify (know differences and similarities between martial privileges)

Public Policy issue; conflicting policy concerns - sanctity of marriage v. law enforcement.

Privilege belongs to the testifying spouse whether or not to invoke the privilege; ( spouse can’t object if other wants to testify.

Exceptions - when testifying spouse cannot claim the privilege;

The crime was against the spouse or ANY minor (not just children of ().

Matters occurring prior to marriage

�Rule 605 - Competency of Judge as Witness

Judges cannot testify in proceeding over which he is presiding.

Also applies to comments made by judge during the case re: evidence in the case.

Any time judge shows lack of impartiality.

No objections need be made in order to preserve error.

But it’s a good idea to tell judge during recess that his comments will be raised on appeal; at least give judge chance to remedy (i.e. via jury instruction)

�Rule 606 - Competency of Juror as a Witness ((b)=****)

Purpose of the rule is “to promote finality”

Jurors cannot be witnesses in trials in which they’re sitting.

Jurors knowledge of the case is determined during voir dire.

Re: post jury deliberations.

What goes on in deliberation room is “sacred history.”

Rule blocks only the testimony of the juror; bailiff or other W can testify re: what they overheard or what a juror told them.

Public policy - we need to be able to rely on jury verdicts.

TX/FED

TX - Juror can only testify re: “outside influence” brought into the deliberation room.  (courts are stingy on this subject)(must ~ be someone “outside” of jury)

FED - Juror can testify about “extraneous prejudicial information” that was used in deliberations. (not applicable in TX)

TX rule implies that there must be a strong-arm type tactic placed on a juror from an outside source; FED infers such items as periodicals.

TX appellate courts take a narrow view of “outside influence”

Rule does not apply to non-jury members (bailiff, counsel, etc.).  To get a new trial, must be proven using outside witnesses (not jury members)  

�Rule 602 - Lack of Personal Knowledge

Witness must have personal knowledge re: what he is testifying about.

P.K. is determined by sufficient evidence which may consist of W’s T.

Opposing party that doubts W’s P.K. may interrupt direct examination to conduct voir dire to determine P.K.

Rule 604 - Interpreters

Subject to qualification as an expert (see 702)

Experts must take oath/affirmation to tell the truth

�Rule 611 -Mode and Order of Interrogation and Presentation

Direct examination by proponent

W must be competent

W must have P.K.

Questions must be relevant (Rule 401)

Proponent may use W to lay predicate/”prove up” another piece of evidence (sponsoring W)

Use of non-leading questions

5Ws and H

“Isn’t it true that …”

Can lead on basic questions (i.e. W’s address)

Can use leading questions if adverse/hostile W (i.e. ( can call ( in a civil case).

Cross examination by opponent

Leading questions permitted

TX - can cross on any relevant matter.

FED - can only cross re: issues raised on direct examination.

Redirect and Re-cross

Not addressed by the Rule; but is done as custom or right

Redirect - limited to issues raised on cross

Re-cross - limited to issues raised on redirect

Can technically go on and on until judge stops it.

Questions of Witness by Judge

Judge will occasionally do this

as long as impartial; if judge shows bias, then can move for mistrial.

Improper questions demonstrate bias.

TX - No provisions in Rules

�FED - Rule 614 - allows calling of W and questioning by the court

Court can do on its own or via suggestion by a party

Parties can object to the calling of certain W’s.

Judge can suggest that counsel call a certain W.

Per C/L, judge can permit jurors to pose Qs for W.  jurors write questions and submit to judge and then judge reads.

TX - this only allowed in civil cases, NOT criminal.

Role Of The Participants; Introduction Of Evidence

Pretrial

Motion in limine - This is an advanced ruling on the admissibility/inadmissibility of a piece of evidence.

Although not mentioned in the Rules, this is an important part of the trial process.

Proponent  - files motions to obtain advance ruling regarding the admissibility of evidence; prevent trial by ambush.

Opponent - in limine motions most often used by opponent to keep evidence out.

NOTE - rulings on in limine motions are not final; counsel must still approach bench and obtain ruling before introducing evidence.

Preserves nothing for appeal; if opponent is successful in getting order, must still object during trial to preserve error.

Motion to suppress - used by opponent to keep out evidence; often the result of evidence acquired in violation of the Constitution; THIS PRESERVES ERROR - if proponent tries to get evidence in after ruling, opponent need not object to preserve error for appeal (but will probably object anyway).

Trial

Direct/Cross Examination

Proponent calls his W and conducts direct examination (non-leading)

Opponent then conducts Cross-examination of same W.

Possible redirect/re-cross

Proponent - Process of admitting evidence/walking and talking into evidence

Short approach (MPOP)

M - Mark and Show

P - “Prove Up”

O - Offer

P - Publish

Steps explained

Give exhibit a “handle”/get it marked

“Your honor, we request that this defense exhibit be marked as defense exhibit ___ for identification.”

Court reporter/clerk marks exhibit for ID

Check if court has preferred method of marking exhibits

Show exhibit to opposing counsel

“Let the record show that I’m showing defense exhibit ___ to opposing council.”

Good idea to make an extra copy for judge.

Lay the foundation/predicate

TX - “proving up” the evidence

Authentication by direct examination of W (non-leading Qs)

Formally introduce exhibit into evidence

“Your honor, we offer into evidence what has been marked as defense exhibit 1 for identification.”

Opponent must object at this time in order to preserve error

Proponent then responds to objections

Judge makes ruling on the objection

Publish exhibit

Show exhibit to the jury

Request permission: “Your honor, we request permission to show exhibit ___ to the jury.”

Effective methods for publishing: show it to them, use of an overhead.

�Opponent (Rule 103 - Rulings on Evidence) - Objections/motions to admission of evidence

Objections (Rule 103(a)(1))

Timely - Opponent must make objection as soon as grounds for objection are apparent.

Specific

General objections are insufficient to preserve error

Citing Rules is not “specific”

Must be specific to put judge and proponent on notice of what the problem is.

Failure to make specific and timely objection = WAIVER

In context

Exception to specificity requirement;

When objection is totally obvious to the court

Running/Continuing

Objections out of presence of jury (Rule 103(c)) - Once the jury hears an objection it is not reasonable to think that they can forget it.

Rulings on objections - be sure to get one; if not, at least get the judge’s refusal to make the ruling - this is in order to preserve error.

Motions to strike - arises when a question is proper but the response is not; when the witness gives a non-responsive answer that is inadmissible.

1st step - objection, non-responsive

Motion to strike the answer

Request curative instruction to the jury to disregard

In some cases, motion for mistrial

Limiting instructions (Rule 105) - when evidence is admissible for one purpose but not another.  Following objection, if judge admits - opponent should request limiting instruction.

Curative admissibility - When jury is exposed to inadmissible evidence, judge tells them to disregard what they have already heard/seen.  If evidence is highly prejudicial and judge concludes jury will be unable to disregard - judge may grant a mistrial.

Preservation of error (Rule 103(a))

Offer of proof (Rule 103(b)) - lay the foundation to show the appellate court what the excluded evidence would have shown.

State for the record what the evidence would have shown by asking W questions to establish the scope of the testimony;

Out of the presence of the jury

Allows trial judge to reconsider

If proponent fails to make an offer of proof then error is waived.

In order to preserve error:

Must have specific and timely objection/offer of proof;

Party’s substantive rights have been affected

�Rule 104 - Preliminary Questions (Roles of Judge and Jury)

Rule 104(a) - Questions of Admissibility

Judge determines:

Qualification of person to be witness (including experts);

Children - Judged decides after questioning child

Existence of privilege

Admissibility of evidence

Judge decides Qs of Law

Judge not bound by Rules

Judge may consider otherwise inadmissible evidence to decide whether to admit.

Rule 104(b) - Relevancy Conditioned on Fact - when something must be first be proven before evidence is admitted; i.e. relevant, personal knowledge, and authenticity, 404(b). (both judge and jury)

(1) Judge makes preliminary decision/primary screening - has proponent presented enough evidence to convince a rational juror by the preponderance of the evidence that the offered piece of evidence is what it is purported to be.

(2) Conditional relevancy - to be determined later (must later prove up)

(3) Jury gets to second guess the judge and decide if evidence is truly authentic/if W has personal knowledge.

If judge allows evidence, burden on opponent to request a jury instruction re: authenticity.

Role of the Jury

Decide Qs of fact; jury decides whether party bearing the burden has produced significant evidence to meet that burden.

Rule 104(e) - Decide what weight if any to give to each piece of evidence; i.e. determining credibility of W.

Rule 104(b) - Decides relevant conditions of fact that determine whether piece of evidence is authentic or whether W has personal knowledge.

Request Of Pieces Of Evidence

Witness Testimony

Rule 601 - Competency and Incompetency of Witness

Competence of witness comprises of four basic elements:

ability to perceive (see, hear, smell, taste, or feel);

ability to remember what was perceived;

ability to communicate to the trier of fact what was perceived and remembered; and

truthfulness

Rule 602 - Lack of Personal Knowledge (above)

�Rule 401 - Definition of Relevant Evidence (What is “relevant”?)

Logical connection between evidence and issue in the case.

C/L - courts distinguished between relevancy and materiality.

Now relevancy and materiality merged into Rule 401.

Evidence is relevant if it has “any tendency” to make the existence of any material fact of the case more or less probable.

Be able to give reason for piece of evidence and cite 401

Even if far fetched - “any tendency”

Logical connection = probative value (see chart below)
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Facial Logical Relevancy - the evidence has some probative value on is face; “any tendency”

Reasons for each piece of evidence must go toward proving one of the elements of the case.

i.e. in criminal case, must show mens rea or actus reus.

�Rule 901 - Requirement of Authentication of Identification

Manner by which the proponent proves that the evidence is what he purports it to be.

Means by which to ensure that the fact-finder considers only authentic reliable evidence in deciding a case.

Doctrine of Underlying Logical Relevance - Authentication is the building block to introduce writings/physical evidence.  

Need a W to “prove it up”

Rule 901(b) - ways to “prove it up,” ex: how to prove up that this is the letter to X from Y.

Testimony of person with knowledge

X or Y testifies

witness who say Y write letter

witness who delivered letter

Layperson’s knowledge of handwriting not acquired for purposes of litigation; the more the person has seen Y’s handwriting the better.

Comparison of handwriting by trier or expert - judge first determines that sample specimens are genuine; then jury or expert compares.

Distinctive characteristics

letterhead

familiar contents

Reply Letter Doctrine - 

Circumstantial Evidence

Ancient Document

Chain of Custody

Scientific Evidence

�Rule 902 - Self-authentication

Presumed authentic

��Rule 902(1) - Domestic Public Documents Under Seal (i.e. passport)

Official Records - Seal is Key

��Rule 902(4) - Certified Copies of Public Records (certified by stamp/seal of notary public attached)

Rule 902(8) - Acknowledged Documents (documents accompanied by certificate of acknowledgment by notary)

�Rule 902(10) - Business Records Accompanied by Affidavit�    (  Affidavit is authenticating the business records�    (  medical records = business records�    (  14-day requirement; must be filed with clerk 14 days before trial starts;�    (  otherwise, can prove up evidence by calling W - thus no longer self-authenticating.�(See 803(6) - Records of Regularly Conducted Activity)

Authentication of evidence by type:

Writings/documentary�    (  identification by author’s handwriting�    (  identification through writings’ content�    (  hand writing expert - can match one document to a authentic sample (court must recognized the expert) (ref. Article VII expert testimony and 601 competency requirements)

Real/physical evidence (three methods exist to authenticate)

Readily identifiable evidence�    (  distinguishing characteristics�    (  why, how does W recognize the evidence?

Chain of custody (from seizure to trial or to lab test) (used because evidence is fungible in nature)�    (  applies to fungible evidence (i.e. drugs) must identify the exact same item�    (  something important about quality of item that’s susceptible to tampering�    (  call the people who are the “links” in the chain�    (  chain of custody form that details who had it, what they did with it and how they disposed of it�    (  burden on opponent to show gaps in the chain; BUT�    (  TX courts rarely reverse based on lack of this information

Circumstantial Evidence of Authenticity�    (  by using competent witness with personal knowledge to develop the inference of authenticity



Demonstrative Evidence (Similar evidence)

   (  can still be admissible even if not the exact same one; BUT�must be relevant (must be similar)�    (  emotional appeal to jury�    (  can go into jury deliberation room

Prop�    (  might use in court for demonstration purpose�    (  even if not marked, not entered into evidence�    (  do not go to jury room

Authentication may also be accomplished by gaining an admission of the “genuineness of documents” under TRCP 198.1 or by stipulations

Typical Objections:

Best Evidence (Article X)

Hearsay (Article VIII)

Relevancy (Article IV, 401)

ID of speakers

Rule 901(b)(1) - Testimony of witness with knowledge

Rule 901(b)(5)- Voice Identification

Rule 902 (b)(6) - Telephone conversations�    (  (Telephone directory ) look up number assigned to person by the phone company�    (  self-ID on the other end of the phone

ID based on content

Voice ID�    (  layperson familiarity (lay opinion)

Expert testimony (Expert opinion)�    (  voice print�    (  probability of sameness

Recordings (A/V)

W testimony re: voice ID

Authenticate via process how tape was made

Chain of custody

Cummings-Edwards Test (Do Not Memorize)�    (  no longer in criminal cases�    (  in civil cases, although not required, seven steps are Qs for W�       -  recording devise was capable of recording�       -  operator of device was competent�       -  est. the authenticity and correctness of recording�       -  show that changes, additions, deletions have not been made�       -  show manner of preservation of recording�       -  identification of speakers�       -  show testimony elicited was voluntary

Photographs

Pictorial testimony (requires witness)�    (  someone familiar with content/scene/event�    (  photographer need not be the one to authenticate�(need witness to show that the picture is a “true and accurate” representation of what took place)(photograph and witness combine to explain what actually happened)

Silent witness (the machine)(requires witness)�    (  show that method by which photo was taken was reliable (must show how it works)�    (  W takes stand and tells how photo was taken

Charts, graphs, etc.

Use W to testify where things happened, marking on the chart

Create legend to indicate what marks on the chart depict

Still admissible even if not to scale BUT opponent can get 105 Limiting Instruction.

Don’t have to admit into evidence; BUT can still go into jury room
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�Rule 403 - Exclusion of Relevant Evidence on Special Grounds

Doctrine of Legal Relevance - Even if relevant and authenticated, evidence can still be excluded.  Authorizes the judge to exclude otherwise relevant evidence.

“403 balance me…” - evidence excluded is probative value is substantially outweighed by prejudice; represents authorization of trial judge to exclude otherwise relevant admissible evidence.

�Three Step Process

O makes specific 403 objection

(Step 1) Identify probative value

(Step 2) Identify prejudicial dangers (TX=5, FED=6); O can object on one or more than one basis:

��Unfair prejudice

�Confusion of issues

Misleading the jury

���Undue delay

Needlessly cumulative

FED - waste of time �   (  (this list is exhaustive b/c it does not use the words “such as”)

(Step 3) Balance

Conducted by judge (Rule 104(a))�(Test: Probative value vs. Prejudicial danger)

Prejudicial danger must substantially outweigh p.v.

After P shows evidence is relevant, O has burden to object AND show prejudicial dangers substantially outweigh p.v.

Ruling - P or O might ask for reason of ruling to be put in record

Appellate cts. Hint that they want trial judges to record balancing process

BUT trial judges not inclined to do so

FED - PREC has established this step

403 Obj. Should be raised for autopsy photos per Schlueter

Confusing the issue - danger of introduction of ancillary or collateral issues

Redundancy is good!!!

Rule of Three - need to hear it three times before you believe it.

Appellate courts typically only overrule for abuse of discretion.

Credibility Evidence

General Principles

Credibility = inclination to tell the truth/not tell the truth; truthfulness

Credibility = believing of the W NOT of the T, but of the person.

�Rule 607 - “The credibility of a witness may be attacked by any party, including the party calling the witness.”

Most courts (C/L) will not allow you to call a witness solely for impeachment.  If a witness flips on you, you can impeach.  But you will need evidence to impeach.

Credibility evidence is almost always relevant.  But still will require a foundation or predicate and what is that foundation.

Three Stages

(1) Bolstering

This is the method of strengthening/supporting W’s credibility; making W more believable.

The idea is that P does this pre-attack…

Rule 608(a) - Anti-bolstering rule (premature rehabilitation)

Cannot bolster until credibility has been attacked

Policy of the rule is that bolstering is a waste of time and might be unnecessary

Expert qualification procedure: presentation of resume = bolstering; but don’t necessarily object b/c should receive same courtesy when it’s your turn to qualify your expert.

(2) Impeachment (see below for methods of impeachment)

Means/process by which an attorney calls into question a witness’ credibility

C/L - Voucher Rule - when P calls his W, he is vouching for his credibility; could only impeach W if:

Adverse party

Genuinely surprised by T.�This rule has been abolished

�Rule 607 - either party may impeach a W (including his own W).

Civil cases - P can call ( to stand to testify -- ( would thus be “hostile” witness�   (  P could ask leading Qs

(3) Rehabilitation

Process where P has W explain any inconsistency P must now bolster W’s credibility

Ways to rehabilitate

Redirect examination�   (  Have W explain the inconsistencies�   (  “Don’t send W to triage for a scratch” - it might not be worth it to bring it up again; jury might not have realized that O did good job impeaching W.

�Prior consistent statements (PCS) (Rule 613(c), see also Rule 801(e)(1)(B))�   (  Timing issue (Tome case) - must show PCS that was made before alleged fabrication/improper �   (  Can’t use to rehabilitate prior conviction

Corroboration - have corroborating Ws to rehabilitate W.

Character Evidence�   (  Evidence of truthful character�   (  Only after evidence presented by O of untruthful character.�       - Not simply O’s usage of prior inconsistent statement�       - Must be character ATTACK

Expert T�   (  G/R: Experts can’t T re: credibility�       - Infringes on obligation of jury to determine credibility�       - Prevents battle of the experts�   (  But can be used to indirectly bolster�       - i.e. sex abuse victims then�       - Expert can comment on a syndrome & whether victim exhibits such symptoms.

Methods of Impeachment

BIAS/Interest

What constitutes bias?

Relationships (family, friends)

Money interest

W got grant of immunity for testifying

Etc.

Personal relationship/financial interest indicates W might not be completely truthful in his testimony.�   (  i.e. W is protecting his friend

O must show probative value (Rule 401); demonstrate on cross-examination with leading questions.

�Rule 613(b) - Examination W Concerning Bias or Interest

W must be given opportunity to deny bias; AND if W denies then

O allowed to introduce extrinsic evidence�   (  i.e. another W to contradict or �   (  document - O can show to W to make him squirm

If W unequivocally admits to the bias/interest, extrinsic evidence is NOT allowed.

Prior Inconsistent Statement (PIS)

Relevant (401) to show that if W made prior inconsistent statement, his other statements might be inconsistent. (flip-flop)�   (  At worst, W could be lying now; at best he potentially has faulty memory.

Prior inconsistent statement can be written or oral.

General items

What is an inconsistency?

Silence? - 

PIS did not include particular detail.  Failure to include information in previous statement can be treated as PIS.

Criminal case - TX may use silence before arrest may be used, after arrest cannot use.  FED dividing line is the Miranda warning.

Hearsay - see Rule 801

Limiting instruction - see Rule 105

Collateral Rule - you may not impeach a witness on a PIS that is not germane to the issue.

�Rule 613(a) - (4-step process for impeaching w/ PIS)

Determine if there’s inconsistency

Through discovery/research

Check degree of inconsistency

O has burden to show inconsistent - if can’t P will make 401 objection - irrelevant.

Criminal law�   (  TX (law more stringent) - silence can’t be used after arrest;�   (  FED - silence can’t be used after Miranda warnings.

Lay the foundation/prove up (not required by FREV)

Oral (see page 115 for in depth discussion)(know the difference between Fed/TX on page 116)�   (  MUST give W notice (via leading questions)�       - content of statement�       - time and place statement made�       - person to whom statement made�   (  Must give W opportunity to explain�   (  W’s opinions

Unequivocally admits making statement then O must stop impeachment.

Denies making statement then O can introduce extrinsic evidence.

Written�   (  Must give W notice (show document to W and let W read silently)�   (  Leading questions re: contents of letter;�   (  But CANNOT “read letter into evidence.”�   (  If W denies writing letter then O can authenticate and admit into evidence.

Determine if W is admitting or denying prior statement

Introduce extrinsic evidence (see std. Above re: oral and written PIS)

Rule 615 (codification of Gaskin Rule, applies only to criminal cases) - After W has testified, O is entitled to production (see) W’s prior statements to see if consistent.�    (  The essence of Rule 615 is to require production for examination by opposing counsel of any statement of a witness in possession of the party calling the witness if that statement is relevant to testimony of that witness.

Sanctions 615(e) 

judge may order prior testimony stricken from the record

Texas courts do not like an expert witness to testify that witness is lying.  However, court will allow testimony that witness was (likely) manipulated.  

Prior Inconsistent Conduct

Rule 613(a) does not apply.

Look to:

Rule 404(b) - used to rebut a false impression left with the jury

Rule 613(b) - may be possible to frame the issue as one involving bias or interest

Character evidence

Character traits generally

NOT same as “personality”

Examples

Honest

Lazy

Punctual

Aggressive

Etc.

Propensity evidence - character traits go toward what a person will most likely do in a situation; predicts how person might act.

Two branches of relevance:

Character is element of claim/defense

Very rare situation

Parental custody cases

Libel/slander cases

Circumstantial propensity evidence

�Rule 404 - Character evidence NOT admissible to prove conduct…�   (  Rule of exclusion - even if relevant!�   (  Rule determines when character evidence can be used

�Rule 405 - Methods of proving character

Rule determines how character evidence is used

Methods:�   405(a) Opinion/Reputation testimony�   405(b) SICs (“Specific Instances of Conduct”) - use of “have you heard” and “did you know” questions about TW’s SICs on cross-examination of Character Witness (CW)

Rule 608(a) - Evidence of Character and Conduct of Witness

Governs use of CW (character witness) to attack character of TW (Target Witness) via operation or reputation testimony.

Line of questioning limited to determine truthfulness/untruthfulness of TW (veracity).

Procedure for use of character evidence to attack credibility

TW testimony

Character attack - (405(a), 608(a)) CW gives opinion/reputation testimony re: TW

Special attack - cross examination of CW

Question basis of opinion/reputation

405(a) - questions re: TW’s SICs�   (  “Have you heard?”�   (  “Did you know?”

Must have good faith basis for SIC Qs

Serves to bolster TW

In Garcia v. State, the court found that the determination of credibility of a witness is the sole responsibility of the trier of fact, and that attacks on credibility are best made by rigorous cross-examination.

Specific Instances of Conduct (SICs)

SICs considered too helpful

Launching credibility attack

608(b) - no

404(b) - maybe

613(b) - bias - yes

Impeaching W on own SICs

Rule 608(b) - cannot ask W SIC Qs re: his own SIC’s

Rule 608(b) - W can be impeached with his own SICs relating to truthfulness.

BUT 405(a) - can impeach CW by asking “have you heard” and “did you know” Qs re: TW’s SICs

Distinguish 405(a) from 608(b)

405(a) allows O to ask CW SIC Qs re: TW’s SICs

608(b) prohibits questioning W about his own SICs

TX and FED - SICs can’t be proved with extrinsic evidence (bunny trail)

Prior Conviction (don’t need to know the FED balancing test for this rule.  NEED TO KNOW THE TX BALANCEING TEST FOR 609)

Rule 609 - impeachment of Evidence of Conviction of Crime (Witness)

Applies to felonies OR crimes involving moral turpitude (DOES THE TEST APPLY TO MT)

Moral turpitude - conduct that is inherently immoral or dishonest or “a crime involving grave infringement of the moral sentiment of the community as distinguished from statutory mala phohibita.”

Must provide notice to use if requested

In order to use for all Ws, p.v. must outweigh prejudice.

To use old convictions, p.v. must substantially outweigh prejudice.

Pending appeal excludes use

FREV 609

Applies to crimes punishable by death or imprisonment for > 1 year

Applies if crime involved dishonesty or false statement

Must provide notice to use convictions older than 10 years.

Balancing test applied

Accused - p.v. outweighs prejudice

Others Ws - Rule 403 applies

For crimes involving dishonesty/false statements - no balancing test applied

For old convictions - p.v. must substantially outweigh prejudice.

Pending appeal does not exclude.

Demonstrates propensity not to follow the law/norms

MUST distinguish between using evidence to show propensity to commit the crime at issue v. using evidence to attack credibility of testimony.�   (  Remember Rule 105 Limiting Instruction

Lacks C/L element of competency

(4) C/L elements

Moral capacity (603) 

Metal capacity to:

observe

recall

narrate (relate)

Can be used to attack witness using these elements.

�Rule 610 - regarding challenging moral capacity - can’t ask about religious beliefs to bolster or attack credibility.�   (  BUT possibly can ask about religious affiliation to show bias/interest.

Challenging mental capacity

To observe�   (  “Is it possible you were mistaken?”

To recall

Rule 613(a) - use of PIS

Ask detailed Qs; if W can’t remember details, maybe memory of the incident is faulty.

To narrate

Can as W about level of intoxication at time of T

Cannot normally ask about W’s history of drug/alcohol abuse�   (  P can make 401 and 403 objections.

Evidence that contradicts W’s testimony

Alcoholism and Drugs (no specific rules concerning)

Courts protected of those in treatment (AA, etc.)

Don’t embarrass witness needlessly (harassment)



Character Evidence

General Principles

Introduction

What is it?

Is it relevant?

When is it admissible?

404(a)(1)

404(a)(2)

404(a)(3) - witness exception

608

How doe you introduce/prove it?

405

See three-step process to impeach TW

Witness testifies to a character trait of plaintiff

Ask the witness if he knows of a specific act that contradicts that trait.

If he does, his judgment is in question.  If he doesn’t, he may not know the witness as well as he thinks.

Two ways used

When character is an issue (rare) (child custody, negligent entrustment, entrapment, insanity) See 405(b) - when character is an essential element (C/L, not in rules)

Circumstantially to show propensity to act in particular way (acted in character) (helps jury to draw a conclusion)

How to prove character

Opinion/reputation testimony

SICs

�Rule 404(a) - Character evidence NOT admissible to prove conduct

G/R of exclusion for circumstantial use of evidence to show propensity for conduct.

(Three) Exceptions to general rule:

Character of the accused

Rule 404(a)(1)(A) - Character of the accused (CRIM)�   (  ( holds key to character evidence closet (( must open the door)�   (  if ( presents key to character traits, the P can present negative traits to rebut. (Attack on Accused character)�   (  Must be pertinent character trait.�   (  Use of CW opinion/reputation T (no Target Witness (TW) if ( doesn’t take the stand)�   (  CW must be familiar with ( prior to offense.�   (  SICs on cross-examination only (“have you heard” “did you know”)�   (  To rebut, P can present own CWs for opinion/reputation T only; SICs allowed on cross only.

�Rule 404(a)(1)(B) - Character of the accused (CIVIL)�    (  ( holds the key to character evidence closet (could be ( on cross claim)�    (  P can rebut�    (  Must be pertinent character trait�    (  Must involve evidence of moral turpitude.�THIS RULE CANNOT BE USED IN FEDERAL COURT

�Rule 404(a)(2) - Character of the Victim

( claims self defense - victim was the aggressor

Two theories of self defense

Objective - victim was really the aggressor

Subjective - ( believed he was in danger

�Objective theory approach�    (  ( presents CW to give opinion/reputation about V to indicate aggressive character. (to show reasonableness of actions taken - self defense)�    (  P on cross-examination can ask CW about SICs of V (“Have you heard” “Did you know”)�    (  P can then present own CWs to rebut

Subjective theory approach�    (  404 doesn’t�    (  Requires (’s testimony�    (  ( can testify re: SICs of V that caused his belief�    (  Then P can rebut with CWs to show V is peaceful.

Rule 412 - evidence of Previous Sexual Conduct in criminal cases�   (  Opinion/reputation of sexual behavior of V NOT admissible�   (  412(b)(2) - SICs not admissible; Except:�      -  to rebut scientific/medical evidence�      -  V’s prior acts with (�      -  To show motive and bias�      -  Etc.

Homicide Case - P does not have to wait for ( to open the door - suggestion that victim was aggressor, the door is now open.  Rule 404(a)(2)

Rule 404(a)(3) Character of a W - see Rules 607,608,609 (see above - use of character evidence to impeach W)

�Rule 404(b) (the SIC Rule)

General rule of exclusion - SICs generally not admissible to show character - even if relevant.

Reasons why inadmissible (see 403)

Unfair prejudice - jury infers that past act = this act

Undue delay - inefficient to admit all this evidence; takes too much time

Confusion - confuses jury

Etc.

Applies to criminal and civil cases

Criminal - Prior uncharged acts

State - extraneous acts

Fed - extrinsic offenses

Civil - Other acts



May be admissible for other purposes (MIMIC) (non-exhaustive list Don’t need to memorize but need to be familiar) - Must show an independently logically relevant non-character purpose for the introduction of the evidence.

Motive (M)

Opportunity

Intent/mens rea (I)

Knowledge

Common plan/scheme (C)

Identification (I)

Absence of mistake/accident (M)

Other

Res Gestae - oral excited utterances - TX generally rejects this term; P must be specific; represents general background evidence that doesn’t necessarily implicate (

Rebuttal - If ( denies ever being in trouble then P can rebut with SICs.�   (  see 608(b) - if ( leaves false impression = “opening the door”�   (  On cross-examination, can offer SICs to show ( was lying.

Doctrine of chances - the doctrine rest on the premise there is an instinctive recognition the more often an act has occurred with similar results, the less likely it is that the act was accidental, that is, it is more likely that the act was intentional.

Two-Step Test for Admissibility (TEXAS)

First, assuming the defendant has raised a Rule 404(b) objection, the prosecution must show the acts are relevant to a material issue in the case.  

Second, if the opponent makes a Rule 403 objection, the trial court balances the probative value of the evidence against its prejudicial or inflammatory effect.

If the trial court determines that the prejudicial dangers substantially outweigh the probative value, the court may exclude the extraneous offense evidence.

Marcs Steps of analysis of admissibility of prior and subsequent similar acts.

Step one: SICs allowed for non-character purpose

Step two: proponent must show that the extrinsic act was committed by the person in question

Step three: evidence is subject to 403 balancing test.

Step four: if evidence is character evidence, consult Rules 404 and 405.

Step five: if extrinsic evidence is admitted for one purpose but not another, a limiting instruction should be instructed under Rule 105.

Sexual offenses cases

CHARACTER OF DEFENDENT - CRIMINAL CASES

Texas Cases

Rule 404(a)(1)(A). General Rules of Exclusion/Exception

Rule 404(b). General Rule of Exclusions/Exceptions

Article 38.37, Tex. Code of Crim. Pro. (Evid of other acts admiss.  If child victim under 17)

Federal Cases

Rule 404(a)(1). General Rules of Exclusion/Exception

Rule 404(b). General Rule of Exclusions/Exceptions 

Federal Rules 413-414 (Federal Cases)(Evidence of Propensity Admissible)

CHARACTER OF PARTY - CIVIL CASES

Texas Cases

Rule 404(a)(1)(B). General Rule of Exclusion/Exception for Moral Turpitude

Rule 404(b). General Rule of Exclusion/Exceptions

Federal Cases

No counterpart to Texas Rule 404(a)(1)(B).

Rule 404(b) General Rule of Exclusion Exception

CHARACTER OF SEXUAL ASSAULT VICTIM - TEXAS - CRIMINAL

Rule 404(a)(2)/Rule 412 (Sexual Assault Victim Exception)

Opinion & Reputation Evidence: Excluded

SICs - Generally Inadmissible

Exemption for Victim’s SICs:

Scientific/Medical Evidence;

Prior Acts w/Defendant - consent;

Motive & Bias;

Prior Conviction - 609; and

Constitutionally Required/Confrontation

Balancing Test (PV Outweighs PD)/Procedural Rules

Impeachment - Rule 609

CHARACTER OF SEXUAL ASSAULT VICTIM TEXASE - CIVIL

No specific Rules; Cf. Rule 404(a)(2).

CHARACTER OF SEXUAL ASSAULT VICTIM - FEDERAL - CIVIL AND CRIMINAL

Rule 412 - Applies in all Civil and Criminal Cases

Evidence of Sexual Predisposition - Generally Inadmissible

Criminal Cases - always inadmissible

Civil Cases - admissible if relevant and PV substantially outweighs unfair prejudice.  Evidence of reputation admissible only if victim opens door.

SIC’s - Generally Inadmissible

Criminal Cases - three exceptions

medical

consent

constitutional rights

Civil Cases - admissible if relevant and PV substantially outweighs Unfair Prejudice

Rule 406 - Habit; Routine Practice

Evidence of habit is generally admissible.

Relevancy of habit - shows more likely not that person acted in certain way

Contra to inadmissibility of character evidence

Character evidence is generalized description of one’s disposition

Habit is particular response to a specific situation

In cases where 404(a) prevents admission of character evidence - 406 might allow evidence in to show “habit.”

How may times = “habit”�   (  Could be only 2X if only presented with opportunity 2x and did it the exact same way.

SICs can be used to prove habit!!!

Also use of opinion/reputation Ws

Procedure for admission of SICs (404(b)) 

Notice

Triggered by request of (

P only required to give notice of intent to use SICs in case-in-chief; not necessary to give notice of use of SICs for rebuttal.

Open file policy does NOT = “sufficient notice”

P must give “reasonable notice”

Pre-trial motions

( drafts motions in limine to keep SICs out; states objections: 

404(b) - if only relevant to show character then admissible

403 - even if relevant then dangerously prejudicial

P must give specific grounds for admission (independently logically-relevant non-character purpose)

Judge will issue order (not final) that prior to admission, final approval from judge must be granted

Burden of proof re: SIC

Huddleson (FED) - Per 104(b) judge must screen - has P given enough evidence to permit a reasonable jury to find by a preponderance of the evidence that the SIC was committed by (.

If Yes, then evidence to jury

If No, then NOT to jury

Harrell (TX) - Per 104(b) judge is screener BUT BOP is beyond a reasonable doubt; can reasonable jury find beyond reasonable doubt that ( committed the act.

Process of (

Specific, timely objection

404(b) - P failed to give specific non-character purpose for admission

403 - even if relevant…

If evidence allowed in then request 105 limiting instruction.

Misc. Rules Re: Admissibility Of Otherwise Relevant Evidence

�Rule411 - Liability Insurance

Doesn’t apply to property insurance - only liability insurance

typically products liability or personal injury

Inadmissible to prove liability

Policy behind rule

Logical connection is weak

Jury might find fault because ( is insured and therefore deep-pocket insurance agency could afford to pay.

O’s Process to keep information out of court:

Motion in limine

411 objection to preserve error (103)

Move for mistrial; no instruction will clear

P’s process to get this information into court:

Not using to show liability then

Exceptions to inadmissibility - must show independent logically relevant reason for admission.

��Proof of agency IF DISPUTED

�Show ownership/control IF DISPUTED

Show bias, prejudice of W

�Rule 407 - Subsequent Remedial Measures

Generally NOT admissible

P can’t show that ( fixed property in order to show that he knew he was at fault.

Not limited to property repair; includes changes of operating procedures, change of personnel, etc.

Policy - we want people to take remedial measures; want to promote safety; without this rule, people would be discouraged from making repairs/changes

Only covers repairs made by the party; repairs made by 3rd party are admissible.

�Exceptions - independent logically relevant reason besides showing liability

�Show ownership/control - why would ( repair something that was not his?

�Show feasibility of taking the precaution

Impeachment of W

O’s process to keep out of court:

403 objection

105 limiting instruction

Products Liability cases (S/L) - In TX 407 doesn’t apply to S/L product liability case - evidence of subsequent remedial measures is thus admissible.�   (  Fed - 407 still applies in products liability; P must find exception to admit.

407(b) - Notification of Defect (recalls) - this evidence is admissible on the issue of existence of the defect; but NOT admissible to prove negligence.

�Rule 408 - Compromise and Offers to Compromise (settlements - public policy)

Statements made in negotiation are NOT admissible to show liability.

Includes actual compromise OR an attempt to compromise

Includes offer and/or acceptance of valuable considerations�   (  Even if ( makes offer but ( refuses to accept - still not admissible

Must include an offer and dispute of facts (liability, amount, etc.)

Policy - Encouragement of settlement

Doesn’t include evidence otherwise discoverable merely because it was presented in negotiation; must show “otherwise discoverable”:

To show “not discoverable” ( will show clear nexus between timing of negotiations and subsequent discovery

( will need to show that he would have discovered it anyway (i.e. via outstanding interrogatories)

Exceptions (admissible if for independent logically relevant reason)(i.e. to show bias)

Statements made during negotiations can be used if the claim is for the enforcement of the settlement K.

Mary Carter Agreements - when one party to the case settles, then testifies against another party in the case.

Invalid in TX

Exception to 408 - statements of (1 can be used to show bias if he testifies against (2.

Rule 409 - Payment of Medical and Similar Expenses (public policy rule)

Evidence of furnishing/offering/promising to pay medical expenses is NOT admissible to show liability

Implicit in rule that evidence could be admitted for another purpose independent logically - relevant purpose)

Good Samaritan Policy - want to encourage people to help others

***Caveat - statements made in connection with an offer to pay medical expenses are NOT PROTECTED. ***

�Rule 410 - Pleas, Plea Discussions and Related Statements (public policy to encourage settlements)

Purpose of rule is to promote settlements in criminal cases

Protects ( from use of statements/pleas that have been unsuccessful/rejected.

Guilty pleas/judicial admission that are successful/accepted are not under this rule.

In order for this rule to protect statement/plea:

Must be plea discussion involving attorney…

Who is accountable to prosecuting authority (DA)

Rule of Optional Completeness applies - if ( opens the door by admitting part of a plea discussion, then ( can admit otherwise prohibited statements that fairness dictates ought to be considered with (’s admission.

Plea coloqui - (statements not admissible in trial) (Fed, can charge ( with perjury)

�Opinions & Expert Testimony

Preferential Rules - courts would rather hear facts over opinion; but opinions are admissible if proper foundation is laid (see also character evidence)

facts v. opinion



originals v. copies

�Rule 701 - Opinion Testimony by Lay W

Admissible if:

Rationally based on W’s perception (p.k. requirement - see also 602) 

Helpful for jury

To have clear understanding of W’s T

To determine facts in issue

Collective Facts Doctrine - W’s conclusory opinion based on collection of facts. (“shorthand rendition”)

O makes objections designed to attack W’s basis for opinion

Highly speculative

No basis

Time for observation too short

�Rule 702 - Testimony of Experts

Experts may provide the following types of services

Consultant

Teaching Witness

Examination/fact finding expert

Opinion witness

Growing hostility against expert testimony

overwhelming to jury

Same school requirement 

The Gatekeeping function

First, counsel must object either before trial or when the evidence is offered - failure to do so will normally amount to waiver.

Second, the judge will hold a hearing outside the presence of the jury - Gatekeeper hearing

Question expert for qualification “Take the witness on voir dire”

object to lack of expertise

object to theory/principles

object to basis for the opinion

The judge (104(a)) will decide whether the proffered witness is a qualified expert and whether the proffered testimony is reliable.

Don’t need an expert if it is “common knowledge” or shown clearly by other used means.

Courts don’t like to have expert testimony on “the law.”

Rule 702 testimony is admissible even if based solely on hearsay.

Whether a witness qualifies as an expert witness is left to the discretion of the trial judge.

The primary test for permitting expert testimony under Rule 702 is whether specialized knowledge will assist the trier of fact.  (must be helpful)

The mere fact that opinion testimony goes to the ultimate issue does not make such testimony objectionable, if it is otherwise admissible.

ET may be solicited when scientific, technical, or specialized knowledge would help the jury understand the evidence or determine a fact issue.

Trial court should focus on scientific validity, and thus on the reliability of the underlying principles supporting the proposed testimony.

Before soliciting an expert opinion, P must lay foundation

Qualify the expert - knowledge, skill, experience, training or education (must bring some specialized insight or understanding into the courtroom to assist the trier of fact.  No bright line test.)

Must meet competency requirements of Rule 601

Too much qualifying = bolstering’ O should object; O can stipulate to experts qualifications to avoid bolstering.�(Bolstering is premature rehabilitation).

Proponent must offer expert witness to the court.  Before entering an objection, the O must voir dire the witness.

Voir dire - O can challenge experts credentials

Expert T admissible if:

Qualified

Will assist trier of fact in understanding

Experts play different roles in a case:

Consultant (non-testifying)

Fact W

Teacher - explains to jury’ presents underlying theory

Opinion W

Testimony can take the form of:

Opinion

Other (facts) - i.e. layperson could T that victim was bleeding heavily; but expert can T to what caused the bleeding.

Can be expert in any area (not just science fields)

Procedure for submitting expert T

Pre-trial notice 30 days

Must lay foundation/qualify

Expert testimony procedure

Underlying theory/scientific theory (i.e. blood testing mechanism)�   (  see Daubert infra.

Facts of the case - apply theory to facts of case by presenting facts to expert on stand or by presenting “hypothetical” to expert that is based on facts presented to jury.

Conclusion - expert gives opinion

Scientific evidence

Frye Test

“Generally accepted” standard

Used pre-Rules

Slow to recognize new, innovative theories/techniques

�Designed to keep out “junk science”

Daubert - SC held that Frye no longer applies; rather a more flexible reliability test - P must show that method/theory is reliable; the focus must be solely on principles and methodology, NOT on conclusions generated.  

SC interprets FREV as they would any STATUTE

the trial judge must determine at the outset, pursuant to Rule 104(a), whether the expert is proposing to testify to

scientific knowledge that

will assist the trier of fact to understand or determine a fact in issue.

Kuhmo (1999) - Daubert applies to all expert T; not just scientific T.

Kelly, Robinson - TX adopts the Daubert standard

Up to judge to decide if reliable (104(a)).  The first step in analyzing the admissibility of novel scientific evidence is to determine if it is “reliable.”  To be reliable, three criteria must be met (three prong test for reliability):

the underlying theory must be valid

the technique applying the theory must be valid, and

the technique must have been properly applied.

The proponent has the burden to prove these three criteria have been met by clear and convincing evidence.  The court can use additional factors to make a 104(a) ruling.

Next, you must pass the Rule 403 balancing test.

Must be relevant Rule 401

Judicial notice - the SC recognized that certain scientific principles are so widely accepted that a court may judicially notice them.

BoP

FED: PoE

TX civil: PoE

TX crim: C&C

TX - expert is allowed to make lay opinions (not so for Fed.)

Expert opinion is potentially comprised of three elements:

the theory,

the underlying data, and 

the conclusion. 

Because of the risk, the judge in weighing possible prejudice against probative force under Rule 403 exercises more control over experts than over lay witnesses.

“general acceptance” is not a necessary precondition to the admissibility of scientific evidence.  Evidence must both rest on a reliable foundation and is relevant to the task at hand. (judge)

Legislature may statutorily mandate that a scientific theory or technique is reliable.

Expert Testimony on Profile, Syndrome and Character Evidence

Although the issue is far from settled, the courts have accepted expert opinion testimony on both profile and syndrome evidence

Expert Testimony in Medical Cases

Texas cts have almost uniformly stated that expert testimony is required in medical malpractice suits to prove negligence, proximate cause, and damages.

Burden of Proof on the Plaintiff to show applicable standard of care (normally requires expert testimony from a qualified expert of the same school of practice as the defendant-doctor)

Testimony from a medical professional with a medical degree is not automatically qualified to testify as an expert.

Testimony of a lay person cannot controvert expert opinion testimony on the applicable standard of care.

Topics not appropriate for Expert Testimony

Prohibited Topics; Expert Opinions on Credibility

G/R is that expert opinion may not be offered on the issue of credibility.

fact-finder should be perfectly capable of determining whether a particular witness is telling the truth or not.

credibility of the witness is solely within the province of the jury and to offer any opinion evidence on that subject would impermissibly invade the jury’s domain.

Best approach is to work around the restriction by having the expert witness testify to the classic symptoms of one who does not tell the truth.

testimony of manipulation and fantasizing has a fine line between testifying on truthfulness

Prohibited Topics; Expert Testimony on the Law

G/R opinion testimony on law is not admissible.

Judge is capable of acting as the law finder

may confuse and mislead the jury and should be excluded under Rule 403.

Rule 703 - Bases of Opinion T by Experts

Facts perceived, reviewed by, or make known to expert at or before the hearing (p.k.)

Expert can base opinion on inadmissible evidence (i.e. hearsay) IF it is the type of evidence reasonably relied on by other experts to make opinions or draw inferences.

Expert must show where they got their data.

Personal K

Trial Data - sitting through trial

Outside sources (even if otherwise inadmissible evidence)

Rule 704 - Opinion on Ultimate Issue

Otherwise admissible evidence is not objectionable b/c it embraces on the ultimate issue to be decided.

As long as expert is give sufficient legal criteria (i.e. what constitutes negligence) then expert can make conclusory opinion statement.

Not considered invasion of province of jury - b/c it’s an OPINION

Experts can offer opinion on NEGLIGENCE

Rule 705 - Disclosure of Facts or Data Underlying Expert Opinion

Applies to civil and criminal cases

Expert can give opinion/inference and reasons without prior disclosure of underlying facts/data; but may be required to do so.

Voir dire - party against whom opinion is offered shall upon request (criminal) or may (civil) conduct voir dire of the expert re: underlying facts and data upon which opinion is based.  (Criminal judge must allow voir dire, Civil judge may allow voir dire)

If court determines that facts/data provide insufficient basis for expert opinion then opinion inadmissible

Court will balance whether otherwise inadmissible evidence would be admitted; court will exclude if the danger that they will be used for another purpose/unfair prejudice outweighs the value as explanation/support for expert opinion; limiting instruction shall be given upon request.

�Theory of principles
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** Must have a fit or said to have an analytical gap **

Best Evidence Rule (Article X)

General Principles

When contents of a document are at issue then rule of preference is produce the original

Two possible interpretations of “best evidence”

Most persuasive evidence - this is not what is meant by BE; but rather this is an overriding principle of advocacy.

***The original*** this is the BE rule!!!

Even if original is not “required” per the rule - good idea to produce it�   (  Otherwise it appears lazy

BE Rule triggered when you try to inter the contents of a writing

Duplicate is as reliable as the “original.”

Rarely see a case where BE is cause for reversal.

�Rule 1001 - Definitions

Writings and recordings - broad category, including recording, photographs, or “other form of data compilation.”

“Original” - the writing/recording itself OR any counterpart intended to have the same effect by a person executing or issuing it; original photograph includes the negative and any copy made from that; if data is stored in computer, printout = “original.”

Intent can be manifested verbally or in writing.

Can have numerous “originals”

“Duplicate” - counterpart produced by the same impression as original (or other reproducing technique).

�Rule 1002 - Requirement of Originals (BE Rule)

To prove the content of a writing/recording/photo, the original is required EXCEPT as otherwise provided by the Rules.

As soon as W testifies as to the contents of a document/recording/etc. - then 1002 requires the production of the original.

Example: Eyewitness sees train wreck; the following pieces are compiled;

Photo of the wreck taken at the sight

Audio account of observations from sight

Written report drafted after returning to office�W is called to testify at trial.  If W testifies re: the contents of the photo, audio or report then 1002 triggered - original required!

�Rule 1003 - Admissibility of Duplicates

�Duplicate is admissible unless:

Qs re: the authenticity of the original; OR

In the circumstances… unfair to admit the duplicate in lieu of the original.

Burden on O to show a. or b.

FED: O must offer specific information as to why the authenticity is in doubt.

�Rule 1004 - Admissibility of Other Evidence of Contents (allowable excuses for non-production and admissibility of secondary evidence)

The original is not required and other evidence of its contents is admissible if:

Lost/destroyed

Non obtainable

Outside the state

In possession of opponent (and O doesn’t produce)

Collateral matters - the document is not closely related to controlling issues(s)

Secondary evidence - If can’t produce original then don’t need duplicate; secondary evidence is allowed (i.e. oral T)

Does not require the P to come op with an excuse for not producing the original

Exceptions to BE Rule

Rule 1005 - Public Records

Don’t need original to prove content;

Can submit copy if:

Certified per 902; OR

Testified to be correct by W who has compared with original

If copy cannot be obtained that complies with this Rule, secondary evidence may be used.

Re: public records, this rule trumps 1003.

Must be: 

authorized to be recorded or filed, and

actually recorded or filed.

Rule 1006- Summaries

Shortcut when dealing with “voluminous writing, records, photos”

Standard to determine “voluminous” - whether such documents can be “conveniently examined” in court and whether such are otherwise admissible.

Rule 1007 Testimony or Written Admission of Party

If P can get opposing party to admit contents then�   (  including deposition

Then P can offer the admission without accounting for the original.

Rule 1008 - Functions of Court and Jury

Corresponding Rule 104

Jury decides:

Whether asserted writing ever existed; or 

Whether the document produced at trial is the original; or

Whether other evidence (secondary) of contents correctly reflects the contents of the document.

�Hearsay

Defined

Hearsay - a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.  (may include conduct in some instances)

Declarant - a person who makes a statement.

Policy reasons supporting the rule against hearsay

inadmissible b/c h/s is unreliable, and there is not effective means by which the court or jury can assess it reliability.

competency or credibility of the one making the statement cannot be demonstrated by direct or cross-examination.

In criminal trial, h/s may violate the (’s constitutional right to be confront the witness.

Factors supporting the rule

statements not normally under oath

h/s rule is grounded on the fear that there may have been an error in transmitting the statement in question.

fact finder not in a position to observe the person making the h/s statement.

absence of the opponent’s opportunity to cross-examination at the time the statement was made.

Difference between Fed and Texas (Rule 801(c))

If an implied assertion is involved, the Federal Rule looks to the intent of the declarant and the Texas Rule looks to whether the probative value (or relevance) of the statement flows from the declarant’s belief as to the matter asserted.

General Principles

Rule 802 - Hearsay Rule - Rule of exclusion - out-of-court testimony is generally NOT allowed.

Rule of preference; (see also BE and Opinion Rules) - out-of-court testimony considered NOT as RELIABLE as in-court testimony

Lack of oath (603)

Transmission error

Demeanor not detectable

Cross-examination not available

Even if H admissible - O can remind jury that P had to use H; O should harp on stigma of H as unreliable evidence.

Process to determine admissibility/inadmissibility of Hearsay

Is it H per 801?  Must meet all four of these elements:

A “person” (Rule 801(b))

Made a “statement” (Rule 801(a))

While out of court (Rule 801(d)), and

At trial, the statement is offered to prove—either expressly or for what it implies (Rule 801(c))—the truth of the statement’s content (Rule 801(d)).

If yes, is it “non-hearsay” under an exclusion or exemption (meaning per se NOT H per 801)?

If no, is there a H exception (meaning it is H, but admissible H)?

Rule 801 - Definitions

Texas uses the term “expression” instead of “assertion” (expression included implied assertions)

S(WOVE/NV) + OCD +TOMA(E/I)=H (a statement made by and out-of-court declarant to prove the truth of the matter asserted)�   (  All of the elements must exist for it to be H!!!�WOVE/NV - Written oral verbal expression/Non-verbal�OCD - Out of court declarant (not in this court)�TOMA(E/I) - Truth of the matter asserted (in the statement) (Expressed/Implied)�H - Hearsay

Statement (S) includes

Oral or written verbal communication

Nonverbal conduct IF intended as substitute for verbal expression

E = “expression” (TX); broader than “assertion” (FED)

Out-of-court declarant (OCD)

Must be a person

“Once an OCD, always an OCD;” all that matters is where D is at time statement is made.�   Then if OCD makes statement and then takes stand to testify and says “Two years ago I said…” it is Hearsay! (but it might be admissible H)

Doesn’t matter who the D is (i.e. computer printout - it doesn’t matter who the processor is, all that matters is that it was an OCD)

Truth of the Matter Asserted (TOMA)

If asking jury to believe that statement to be true.

If use statement for another purpose - NOT TOMA

If the proponent can offer a legitimate and relevant reason for introducing the statement, other than to prove that he statement is true, a critical element of the hearsay definition is missing and thus, the statement is not hearsay.

TOMA can be express (E) or implied (I)�   (  Wright - case demonstrates that implied assertion = H.�       -  TX adopted this position�       -  FED rejects the notion that TOMA can be implied

Non-TOMA purposes

Information acted upon (probable cause)

Operative fact (independent legal significance)

Mens rea

PIS

Example: OCD makes S: “there’s ketchup on the floor”

TOMA use - to prove that there was ketchup on the floor

Non-TOMA uses included:

Provide OCD spoke English

Prove manager had knowledge (mens rea) that ketchup was on floor

Prove store carried ketchup

801(e) Exemptions

Statements that are NOT H per the rule

�Prior statement by W

Inconsistent; must have:

Inconsistent statement

Made under oath

Subject to cross-examination

At trial, hearing, other proceeding, deposition (not including grand jury proceeding in criminal case)(no limiting instruction because not hearsay)

Consistent; must have:

�Consistent statement

Offered to rebut express or implied charge against W of  recent fabrication or improper influence or motive. (no limiting instruction)

Prior ID (typically criminal cases)

�Party Admission (not judicial admission)

Statement is offered against a party; (only works against, not for a party)

And is:

Party’s own statement; individual or representative capacity

Statement adopted by the party�   (  Adopts by signature (including boilerplate)�   (  Verbally adopts�   (  Can adopt by silence (considered tacit admission) - P will show that OCD heard the statement and a reasonable person would deny; OCD failed to deny.

Statement by person authorized (spokesperson) by party - includes anyone authorized to speak on behalf of party

Statement by party’s agent; concerning matter within scope of employment; made during relationship

Statement made by co-conspirator; in course/furtherance of conspiracy; can use A’s statement against B as if they were B’s admissions.

c, d, and e are vicarious admissions

Party admissions must be distinguished between party admissions and statements against interest.

If statement qualifies under A-E, then can be admitted for TOMA b/c rule says NOT H!

�Depositions

Not in FED

TX civil cases only

Deposition taken in same case is NOT H.

Unavailability of deponent is not requirement for admissibility

Hearsay Exceptions

General Principles

Although H is inherently unreliable, exceptions represent trustworthy H

Contemporaneity

Spontaneity

Possible that declarant is wrong, but that goes toward impeachment

Rule 803 - Hearsay Exceptions; Availability of Declarant Immaterial (no limiting instruction - TOMA)

Rule 803(1) - Present Sense Impression - P needs to show that OCD made the statement describing a condition WHILE perceiving the condition; timing requirement to insure reliability. (contemporaneous)

A declarant’s statements made at the very time (or immediately after) the declarant perceives an event or condition, and which describe the event or condition, provide requisite trustworthiness because no time exist for fabrication or defect of memory.

Unlike the excited utterance exception in Rule 803(2), in which timing is only a factor to be considered, in this exception timing is always critical.

Contemporaneity is the assurance of trustworthiness.  A functional and principled test for determining contemporaneity is whether the proximity in time between the event and the statement is sufficient to reduce the hearsay dangers of fabrication and memory defect, and create an assurance of trustworthiness.

Rule 803(2) - Excited Utterance (spontaneous)

Basis of this exception

an excited utterance is made under circumstances that eliminate the possibility of fabrication, coaching, or confabulation, and that therefore the circumstances surrounding the making of the statement provide sufficient assurance that the statement is trustworthy and that cross-examination would be superfluous

Foundation:

Starting event/condition

OCD with personal knowledge (not stated, but required)

p.k. can be based on what declarant saw, heard or felt.

if the circumstances are sufficient are sufficient to establish by a preponderance of the evidence that the declarant had personal knowledge, the statement should be admissible, and its weight and credibility left to the jury.

Nexus between statement and event

OCD under stress caused by event

Rational excited statement (contra to irrational excited statement were OCD is so “boggled,” can’t be reliable)

Could possible be in response to a Q.  Statements “blurted out” without time for reflection, are generally considered reliable.

“Starting event” - depends on person, situation, must view from context of OCD’s perception.  Court should consider the nature of the startling event or condition.

Possible for shock to affect declarants for extended periods of time.

A calm recitation of an event, no matter how startling, should not qualify.

Possible that OCD is so startled that the statement is unreliable.

Excited utterances of children too young to be competent to testify, may be admissible provide the requirements of the exception are satisfied.

Rule 803(3) - Then Existing Mental, Emotional or Physical Condition�(present state of mind at time of out-of-court statement)

Hillmon - P wanted to submit hearsay letter to show that is was the intent of the decedent to travel with Hillmon.  Court held that letters were admissible to show BOTH intent and the decedent most likely carried out the act.

Statement must be re: mental state at the time; OCD statement that indicates a past feeling is NOT admissible.

Rule 803(4) - Statements for Purposes of Medical Diagnosis or Treatment

Considerated trustworthy because likely to tell truth to health car provider - OCD wants to be treated properly

There must be nexus between statement and treatment sought

Example: OCD says, “I hurt because Chuck hit me with a hammer”�      -  “Chuck” is probably not germane to the treatment�      -  “Hit with a hammer” is general cause of condition - germane

Exception: child molestation cases - name of molester is admissible because pathologically germane to treatment (i.e. if it’s a family member)

Includes past medical conditions if part of medical history

Pathological germane statements

Child abuse statement falling under this exception.

�Rule 803(5) - Recorded Recollection

When W has insufficient memory concerning a matter of which he once had personal knowledge:

�Memorandum or record made or adopted by W when matter was fresh in mind can be READ into evidence (unless circumstances of preparation cast doubt as to trustworthiness);(read allowed the part you want the jury to hear)

If read into evidence, it may not be itself received as an exhibit, UNLESS offered into evidence by the adverse party (can then go to jury room)

Compare with Rule 612 - Writing Used to Refresh Memory (present memory refreshed) - When W uses writing to refresh memory; P may provide writing for review by W.

Preferred over admission via 803(5) - live W preferred (Start with 612)

Must show W can’t remember and memory needs to be refreshed

Doesn’t matter if W prepared the writing used to refresh; what matters is that W’s memory is in fact refreshed and W testifies from memory.

Writing used to refresh is NOT admitted unless O offers it

�Rule 803(6) - Records of Regularly Conducted Activity (Business Records)(see Rule 902(10))

Foundation

“Writing” Record (includes any form, i.e. recording)

Regular course of business�    (  “Regular” = not created for purposes of litigation�    (  “Business” = not necessary to be incorporate, for-profit business�    (  Duty (implied) - both the informant/supplier AND the entrant/recorder has a duty to the business (notion of trustworthiness)

Personal knowledge - either of the parties (informant or entrant)

Timely - make at or near the time by OR from information by person with p.k.

Trustworthiness Veto - If elements A-D exit then admissible UNLESS judge determines that source of information or method indicate lack of trustworthiness

Prove up in court - custodian or other qualified W (i.e. entrant/informant) must testify that record was created in regular course of business; W doesn’t need to know about contents of the record - only how it is created in terms of regular operating procedure.�    (  Good idea to go further and ask what safeguards and remedies are in place to ensure reliable record.

“Buystander” = when there is no business duty on the part of either informant or entrant (i.e. 3rd party contracted); courts have held that as long as there is a duty to any “organization” - qualifies as duty within this exception.  If no duty, then “buystander” statement = hearsay within hearsay (see below).

“Business Duty” another business creating documents falls under the exception.

Rule 803(8) - Public Records and Reports

Records, reports, statements, data compilations in ANY FORM of public offices/agencies that set forth:

Activities of office/agency

Matters observed pursuant to duty imposed by law as to which matters there was duty to report; excluding in criminal cases matters observed by cops and other law enforcement personnel.�    (  Cole (TX; minority view) - Police reports inadmissible per 803(8) are also inadmissible per 803(6).�    (  Oates (FED) - Even if inadmissible under 802(8), can still admit under 803(6) exception if police report 

Civil cases and in criminal cases against the state (state can’t use its own report to prosecute someone), factual findings resulting from investigation pursuant to authority; UNLESS sources of information or other circumstances indicate lack of trustworthiness (Trustworthiness Veto)

Rule 803(16) - Statements in Ancient Documents

To prove up (see 901)

If a document has been around 20 or more years considered authenticate because errors would be corrected by now.

Rule 803(18) - Learned Treatise (published works)

Permits P to introduce important published statements

Because it was published - assumption that it was subject to review

Must be brought to attention of W, usually expert

Writing itself is NOT admitted, read into evidence

Tactic: O uses treaties on cross to impeach P’s expert

Get W to credential book

Have W read portion that contradicts T

If only using to impeach - no TOMA - NOT H;

BUT if using for TOMA - must admit under exception

Rule 803(24) - Statements Against Interest

IF OCD is party, then 801(e)(2) applies = exemption

If OCD is NOT party - SAI

$ interest

Proprietary interest

Social stigma

Civil/criminal liability�    (  TX - re: criminal liability - statement only admissible if corroborating circumstances�    (  FED - must be corroborated if offered to exculpate (

Rule 804 - Hearsay Exceptions; Declarant Unavailable (no limiting instruction - TOMA)

Must first establish that OCD is unavailable as a Witness (judge decides per 104(a)); 5 accepted grounds (PRIMA):

Privilege

Persists in Refusing to T despite court order

Illness/mental illness/death

Testifies as to lack of Memory

Unable to procure OCD Attendance via process/reasonable means

NOT “unavailable” if refusal to T, lack of memory, etc. is due to procurement/wrong-doing by P.

Good faith requirement to get W to testify

�Rule 804(b)(1) - Former Testimony

Party against who T is being offered must have been party in the other proceeding.

Party against who T offered, or person with similar interest had opportunity and similar motive to examine W.

Two key elements:

Party or similar interest had opportunity to examine in previous case

�Same kind or type of case with same issues that party had opportunity to examine on this subject.

Rule 804(b)(2) - Dying Declarations

Considered trustworthy because people don’t want to die with a lie on their last breath

Foundation

Must first show OCD is unavailable (not necessarily dead)

OCE believed death was imminent

FED - in criminal cases, this exception only applies to homicide cases; the OCD need not be the one actually killed.

Rule 805 - Hearsay Within Hearsay

Usually occurs when there is a writing that contains someone else’s statements.

Hearsay within hearsay is not excluded as long as each statement has a basis for admissibility; must have independent basis.

Example: Medical record contains a statement from admitting nurse, doctor, and friend of patient.  Doctor and nurse both have duty - statements admissible under business records exception; friend = bystander (no duty) = double hearsay then must have independent basis for admission (i.e. 803(2) Excited Utterance exception)

FREV Rule 807 - Residual Exception

No counterpart in TX!

A statement not covered by 803 or 804 but “ having equivalent circumstantial guarantees of trustworthiness” is not excluded by H Rule if court determines: 

Offered as evidence of material fact:

Most probative evidence on this point that P can produce through reasonable efforts

Interest of justice will be served

NOTICE Req. - P must make known to O pre-trial of intention to use the statement to give O fair opportunity to prepare.

Rule 806 - Attacking and Supporting Credibility of Declarant (Impeachment)(secret weapon rule)

If H is admitted into evidence, credibility of OCD may be attacked; O can support attack with any evidence that would be admissible for attack if OCD was a W.

Evidence of statement by OCD at any time, offered to impeach, need not be presented to declarant for opportunity to deny/explain (contra to 613(a) when impeaching credibility of W).

If party against whom H is admitted calls OCD as W - entitled to examine W as if it were cross-examination.

P gets to rehabilitate OCD if impeached.

Can impeach witness and OCD

Rule 612 - Writing Used to Refresh Memory

Present memory Refreshed or jogged (anything… smelly sock)

Only applies to writing.

Writing could include information not found in discovery. (cheap discovery)

The other side who has the right to see the writing, may introduce the writing into evidence.

The rest of the rule is the remedy for failure to turn over the writing. (do not need to know)

Privileges

General Principles

Contra to other rules - privileges rules NOT based on issue of reliability or trial efficiency.

Based on extrinsic public policy that supersedes relevance�    (  Confidentiality - we want to foster trust in certain relationships

Privileges are disfavored

104(a) - Judge decides if privilege exists; judge cannot consider otherwise privileged information in making decision.

TX - privileges are specific in Rules

FED - privileges determined by judge based on C/L “in light of reason and experience;” flexibility allows for new privileges.

Two types of privileges

Testimonial

Communications

Key Questions to answer for each privilege

When do privileges apply”

In ALL proceedings; including grand jury (see 101(d))

Privilege must be kept even outside the proceedings - or it could constitute waiver.

Who holds the privilege?

Look at the specific Rule

Not necessarily the party claiming the privilege.

Holder need not be party to the case (i.e. testifying spouse)

Who can claim the privilege?

Usually the holder

But agent for holder can claim (i.e. attorney)

Another might be able to claim on behalf of holder

What information is privileged?

“Confidential” information; determined by:

Intent to maintain confidentiality

Privacy where communicated (reasonable expectation of privacy)

Eavesdropper - won’t necessarily destroy confidentiality UNLESS party knew eavesdropper was there and communicated anyway.

Confidentiality is ongoing.

Type of information that is confidential

Oral

Written

Non-verbal act substituted for oral communication

Privilege doesn’t attach to pre-existing documents created independent to confidential relationship

Confidentiality is dependent on BOTH parties to maintain (waiver issues)

What is effect of claiming privilege?

Right to refuse to disclose (communications)

Right to refuse to testify (testimonial)

Right to prevent another from disclosing

Rule 513 - Judge, counsel cannot comment on claiming privilege; no inference can be drawn; entitled to jury instruction that no inference may be drawn from claiming privilege.�    (  CAN comment on party claiming 5A privilege in civil case.

Exceptions to privileges

Specific in Rules

Can’t “hide behind the privilege” (i.e. furtherance of crime)

How is the privilege waived?

Holder can waive

Holder can consent to waive

Rule 511 - Person waives if makes voluntary disclosure; calls person as CW to whom privileged communications have been made if communication were relevant to character evidence being offered.

Rule 512 - Privilege not waived if:

Compelled erroneously

Made without opportunity to claim

Voluntary but inadvertent - constitutes waiver but may be able to retrieve depending on difficulty of retrieval.

Offensive Use Doctrine - by filing suit, party affirmatively waives the privilege; 3-prong test to determine waiver (Republic Insurance):

Party asserting privilege is seeking affirmative relief

The privileges information is outcome determinative

Disclosure of confidential information is only means by which aggrieved party may obtain evidence

State privileges may apply in Federal court (Erie Doctrine)

�Rule 504 - Husband-Wife Privileges

General principles

Policy - preserve sanctity of marriage

Underlying assumption is that there is lawful marriage

Communication privilege

Communicating spouse holds the privilege to refuse to disclose and to prevent from disclosure confidential communications.

Spouse who holds privilege can claim AND other spouse is presumed to have authority to claim on behalf of communicating spouse.

Privileged communications = communications made at time of marriage then privilege last forever, even after divorce.

Exceptions:

�504(a)(4)(A) - Furtherance of crime or fraud - ***Note that the policy of furthering criminal justice outweighs the policy of preserving the sanctity of marriage***

504(a)(4)(C) - Crime against spouse, member of household or ANY minor child (included civil proceedings, i.e. assault); policy - privilege is not intended to cover up spousal abuse.

FED Exception - Joint Participation Exception - per C/L - if spouses work together in a crime then no privilege exist.

Testimonial privilege - testifying spouse holds the privilege

Must be married at time of T

Privilege ends at divorce

Exceptions

504(b)(4)(A) - Criminal proceeding involving crime against spouse, member of household or ANY minor.

504(b)(4)(B) - Regarding matters occurring prior to marriage (but see communications privilege)

�Rule 502 - Required Reports Privileged by Statute

Where statute, regulation requires the report; AND law provides that the reports will be confidential.

Who holds the privilege?  Multiple holders

Person filing report can refuse to disclose AND block disclosure

Agency/public officer of the agency can refuse to disclose; but cannot block disclosure.

�Rule 503 - Lawyer- Client Privilege

Must have:

Lawyer

Client

Confidential communication

Definitions

Client = person who is rendered “professional legal services” OR consults (exchange of money is not necessary) lawyer with purpose of obtaining such; can be an entity.

Lawyer = Authorized to practice law OR reasonably believed to be so authorized by the client.

Confidential communication = Not intended to be disclosed to 3rd persons other than those necessary for the furtherance of the rendition of professional legal services/those reasonably necessary to the transmission of the communication.

Attorney representatives/employees will not break confidentiality if disclosure is for furtherance of rendition of professional legal services.

Spouse of client may also be reasonably necessary…

Representatives of client

Person having authority to obtain legal services on behalf of client

This definition of “representative” = Control Group Test - this was the old rule, whereby in a corporation only the upper management were considered “representatives.”

FED rejected this standard where only upper management was protected.

Any other person for the purpose of effectuating legal representation for the client; within the scope of employment.

Added in March 1998 - Subject Matter Test - overrides Control Group Test

Lower level employees can now have confidential communications if:�    (  Makes or receives communications while acting in scope of employment, AND�    (  Communication is for purpose of effectuating legal representation of client (i.e. company)

Representative of Lawyer

Employed by attorney (paid)

Accountant who is reasonably necessary for rendition of legal services.

Client holds the privilege

Can refuse to disclose

Can block disclosure

Includes 2-way communication

Included communication where client isn’t present (i.e. lawyer-employee of lawyer discussing client’s case)

Survives death of client

Criminal cases - privilege extends to derivative evidence that results from confidential communications between lawyer-client.

Who can claim the privilege?

Client

Client’s guardian, representative, trustee, etc.

Lawyer/lawyer’s representative at time of communication is presumed to have authority to claim on behalf of client.

Exceptions

503(d)(1) - Furtherance of crime or fraud - no privilege if services of lawyer were sought to enable or aid anyone to commit/plan to commit what client knew/reasonably should have known was crime/fraud.�    (  Burden on party seeking to prove that client knew/should have known that he was seeking advice for furtherance of crime.

503(d)(3) - Breach of duty by a lawyer or client - this is when client sues for legal malpractice then lawyer must be able to defend himself against allegations by ex-client.

�Rule 509 - Physician-Patient Privilege

Definitions

Patient = person seeking medical care, including consultation

Physician = licensed to practice medicine or reasonably believed to be so by patient.

Confidential communication = not intended to be disclosed by 3rd persons other than those present to further interest of patient in consultation, examination, treatment, etc.

Disclosure to family members doesn’t break confidentiality if present to further interest of patient or reasonably necessary for transmission of communication.

Patient holds the privilege

Includes medical records

Criminal proceedings – NO PRIVILEGE, except communication to ANY person re: treatment/examination for drug/alcohol abuse.�    (  Policy - we want to rehabilitate people addicted.

Who can claim privilege?

Patient

Representative of patient on behalf of patient

Physician - authority is presumed to claim only on behalf of the patient

Patient can consent to waive privilege

In writing

Signed

�Exceptions in civil proceeding

509(e)(1) - when patient suing physician for malpractice (patient taking affirmative action can’t hide behind privilege)

509(e)(4) - communication/record relevant to an issue of physical, mental, emotional condition of patient in ANY proceeding in which ANY party relies upon the condition as part of claim or defense.

�Rule 510 - Confidentiality of Mental Health Information in Civil Cases

Definitions

Professional = 

Licensed to practice medicine in ANY state

Licensed/certified to treat mental/emotional disorders in TX

ANY PERSON involved in treatment or examination of drug abusers (see also 509(b))

Person reasonably believed by patient to be in any above category

Patient = 

Seeks/consults for treatment, including alcohol/drug addiction

Being treated voluntarily or being examined for admission to treatment for drug abuse  (see also 509(b))

Representative of patient =

Any person bearing written consent of patient

Parent of minor

Guardian

Personal representative if patient deceased - privilege survives patient’s death

Patient holds privilege

Includes records

Survives patient’s death

Who can claim privilege?

�Patient

Patient representative

Professional may claim on behalf of patient.

Exceptions

501(d)(1) - when patient brings suit against the professional

501(d)(5) - communication/record relevant to an issue of physical, mental, emotional condition of patient in ANY proceeding in which ANY party relies upon the condition as part of claim or defense.

Jaffe - SC held, based on FREV 501/C/L privilege rules, that a privilege exist between licensed psychotherapist and patient.

Rule 505 - Communications to Members of the Clergy

�Definitions

Members of clergy =

Minister, priest, rabbi; OR

Other “similar functionary” of a religious organization; OR�    (  Most likely doesn’t include nuns or other not ordained, but rather intended to apply to “ordained” leaders of other denominations.

Individual reasonably believed to be so by confidant

Confidential communication = 

Made privately

Communications re: spiritual counseling; in context of clergy’s role as “spiritual advisor.”

Person making communication to clergy holds the privilege

Who can claim privilege?

Exceptions

NONE stated in Rule

Statutory exception - Family Code (34.004 - only privilege that applies in child abuse case is lawyer-client

Rule 508 - Identity of Informer (“Snitch Rule”)

Public entity holds the privilege

Representative of public entity can claim privilege

Exception - privilege not allowed in criminal case if state objects.

Exceptions

Informant voluntarily discloses his ID

Testimony on the Merits - it appears that informer may be able to give testimony necessary to fair determination of material issue on the merits in civil case, or re: guilty/innocence in criminal case.

Legality of Obtaining Evidence - ID of informant is disclosed if court not satisfied that information was obtained from informer reasonably believed to be reliable and credible; this allows defense to check for bias as reason for informant’s tip.�    (  Public entity can request that disclosure be made in camera

Judicial Notice

General Principles

Convenient method (stipulation) - if you ask judge to take J/N then don’t have to prove the fact

Only certain types of facts are subject to J/N

Rule 201 - Judicial Notice of Adjudicative Facts

ONLY applies to adjudicative facts

Facts that are not subject to reasonable dispute

Generally know within territory of jurisdiction of court; OR

Capable of accurate and ready determination (“almanac facts”)

Discretionary - Judge can take J/N on his own

Mandatory - Judge MUST take J/N if requested, AND P presents the necessary information to show the facts not in dispute.

J/N may be taken at ANY stage of the proceeding

O has opportunity to be heard re: judge taking J/N in favor of P

Jury instruction

Civil - court shall instruct the jury to accept as conclusive any fact judicially noticed;

Criminal - court shall instruct the jury that it MAY, but is not required to, accept as conclusive any fact judicially noticed.

Presumptions/Burdens

Presumptions - No Rules re: presumptions in TX

Procedural devise which permit a presumed fact to be assumed from the existence of another (basic) fact.

Presumptions only shift burden of production

Two theories re: rebuttable presumptions

“bursting bubble” (TX) - once O presents any evidence to rebut the presumed fact then the “bubble burst” and the presumption vanishes.

Morgan/McCormick - once the basic fact is proved, O bears the burden of persuading the fact finder that the presumed fact isn’t true.

Common presumptions include:

Mail (presumed mailed) = notice received

Unfairness presumed when a party to fiduciary relationship benefits from the relationship.

Presumption of employment when one performs work for another

W is presumed to be sane and competent

Etc.



Burdens

Civil - preponderance of the evidence

Criminal - beyond a reasonable doubt

Shifting burden (production); burden of persuasion always remains with (

MISC

( cannot hide behind 5th am. when asked to give a writing example.

Gaps in CoC go to weight of the evidence.
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Piece of

evidence



Fact or Issue 

of the case



104(a) judge

determines

relevancy



104(b) - judge

and jury

determine

authenticity



Probative Value

The thickness of this line;

Strength of logical connection;

Continuum of strength



To prove or disprove an issue



104((b)



104(b)



901
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Demonstrative evidence





Physical							Props (help jury visualize)

 - actual or similar					 - not entered into evidence

							 - no need to authenticate

							 - O must object to P using

							    prejudicial props

misleading

confusing
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Jury



Trial
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Fed. Only apples to the accused in criminal cases.



( holds key to character evidence door re: V
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(  holds key to this closet; if ( disputes ownership, etc., P can use proof of insurance coverage to rebut
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( holds key to these; P can only introduce to rebut.
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P must establish:

Expert qualified

Theory is reliable



Relevant 401



Issue in the case



Theory/ Principles



Facts in the case



FIT
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Rarely disputed



***



Double Whammy

Not bound by 105; can be used for TOMA

Impeached W w/ PIS



Double Whammy

TOMA

Rehabilitate W
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Preference is for live T - attempt to jog W’s memory



Past Recollection Recorded (803(5)) - the writing is evidence per H exception.



Present Memory Refreshed (612) - the T is the evidence, NOT the writing; PREFERRED
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Two reqs for every  testifying W:



Competency

Personal Knowledge
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