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Criminal Law
                                                                                        

Class Notes


· The differences between criminal law and civil law:


1. Penalty.

2. Society is harmed in criminal law, while the plaintiff is harmed in civil law.

· The reason for differences is the burden of proof.

· In criminal law the burden of proof is beyond a reasonable doubt.

VS

· A preponderance of evidence in civil law.

· The burden is higher in criminal cases because you are dealing with the liberty and / or the stigma of a conviction.

In Re Winship gives us several reasons for emphasizing the beyond reasonable doubt standard.

In Re Winship- Burden of Proof - Casebook: p. 118
· This court has long expressed the assumption that the beyond reasonable doubt standard is constitutionally required in all criminal cases.  

· In a civil suit, it is generally no more serious to have an erroneous verdict favoring the defendant than it is to have an erroneous verdict favoring the plaintiff.  

· Proof of a criminal charge beyond a reasonable doubt is constitutionally required.  It is the duty of the Government to establish guilt beyond a reasonable doubt.  This notion is a requirement and a safeguard of due process of law in the historic, procedural content of due process.

· The preponderance test is susceptible to the misinterpretation that it calls on the trier of fact merely to perform an abstract weighing of the evidence in order to determine which side has produced the greater quantum, without regard to its effect in convincing his mind of the truth of the proposition asserted.

In criminal law cases you have punishments, such as:

Fines by the state


Jail time (misdemeanors)
Community service

Penitentiary time (Felonies)

Probation


Restitution to victim

Parole

· Criminal law is set up to provide a safety net to hold society together.

Voir 

Dire

To See

To Speak

· Actus Reus: The physical requirements for a crime.  Without one of these, then you must come to a not guilty verdict.

· Mens Rea: The mental requirement.

· Causation:

There are three kinds of Actus Reus: 

1. Actus Reus of Conduct.

2. Actus Reus of Circumstances.

3. Actus Reus of Result: ex. The death of an individual.

· Take the crime, divide it into elements, and work backwards.

· Voluntary act.

People v. Newton-Actus Reus - Supplement: pp. 1-3
· When not intoxicated, unconsciousness is a complete defense to a charge of criminal homicide.

· Unconsciousness can exist where the subject physically acts in fact but is not, at the time, conscious of acting.  

· Diminished capacity only provides for a partial defense, but unconsciousness is a complete defense.  Jury instructions on the effect of both will be required where the evidence supports a finding of either.

· In an unconscious state, a defendant lacks a necessary element of Actus Reus.

· Homicide…murder.

1. Voluntary Act. (Conduct)

2. Causation (Conduct)

3. Death of Victim (Result)

Mens Rea:

1. Malice

2. Aforethought (premeditation and deliberation)

· He was convicted of voluntary manslaughter (premeditation and deliberation).  Like first-degree murder, but done in the heat of passion (2nd degree felony in Texas).

· The error of not telling the jury of the unconsciousness defense was prejudicial per se, because the omission operated to deprive the defendant of his constitutional right to have the jury determine every material issue presented by the evidence.

· Can be a voluntary act without intent.

· Newton was tried three times and his conviction was upheld.  He was later killed in the streets in Oakland about five or ten years ago.

· Each time you get a new trial it is a victory for the defense, because the prosecution gets weaker and witnesses forget or are otherwise no longer available.

The choice of words and description of events is very important.

1. In the Newton case, the defense was trying to create the vision of a battle in the streets, because this portrays the crime as in the heat of passion, which leads to the lesser charge of manslaughter.

2. Corroboration: The Doctor who testifies for the defense does not add a lot to the case, however, the fact that he is an expert gives him and his testimony more credibility.

3. The use of physical evidence: Use it to recreate the act as best you can.  

Davis v. Commonwealth- Actus Reus - Supplement: pp 4-5

· A legal duty is one either “imposed by law, or by contract.”  When death results from an omission to perform a legal duty, the person obligated to perform the duty may be guilty of culpable homicide.  

· If death results from a malicious omission of performance of a duty, the offense is murder.  On the other hand, although no malice is shown, if a person is criminally negligent in omitting to perform a duty, he is guilty of involuntary manslaughter.  

Mrs. Carter

1. Low blood pressure: 148/0.

2. Low body temperature indicating prolonged exposure to the cold: 80 degrees.

3. 5-7% dehydrated…two days with no fluids.

4. Malnourished: She had not eaten in about 30 days.

5. Signs of possible abuse: Skull laceration/rib fractures.

6. Empty beers cans and vegetable cans in the trash.

7. The defendant was receiving the victim’s food stamps, social security, healthcare, and the home belonged to the victim.

Voluntary Act

1. Legal duty owed from Davis to Carter.

2. If not, was there a breach of duty?

· Homicide.

1. [image: image1.png]


Voluntary Act. 

Legal Duty
2. Causation.



Omission

3. Death Results.
1. Implied Contract.

2. Express Contract.

3. Under the Law or Statute.

· Parent / Child Relationship.

· Bar Owner / Patron.

· Husband / Wife.

· In the Davis case, the jury did not buy the defense that she was ok until recently.

· The testimony of family members was not believed.

· What is the Mens Rea in this case?
Recklessness…A gross deviation of conduct.


Reasonable Conduct


Unreasonable Conduct



Gross Deviation 









DWI, Drag racing

· With a Gross Deviation, the risk you run is substantial.  The risk is the forseeability.

Mens Rea: Knowing, willful, deliberate.
In English Common Law, the crimes and torts began separating with Henry VI:

1. If you harmed the King’s peace.

2. So, a breach of peace was a crime.

3. The King set up a real system of criminal law.  Sin is not only an evil action, it is an evil thought.

4. Less punishment for a less evil state of mind.

State v. Peery- Mens Rea  - Supplement: pp 7-12

· In order to constitute a crime, the exposure of one’s person in any public place must be intentional, willful, and lewd.  The intent with which the act was committed forms a material ingredient of the offense. 

· There was no evidence that the defendant had guilty intent.  Without the guilty mind or mens rea, the defendant cannot be convicted of a crime.

Causation:

Transferred Intent

Ex Parte Weems-Transferred Intent - Casebook P. 54

· The degree of recklessness which will support a manslaughter conviction involves a circumstance which is a “gross deviation from the standard of conduct that a law abiding person would observe in the actor’s situation,” but it is not so high that it cannot be “fairly distinguished from” the mental state required in intentional homicides.

·  “To be guilty of murder, one has to have the intention to kill a human being, but it does not have to be the person who is killed.”

· An accidental death may constitute murder if, “[u]nder circumstances manifesting extreme indifference to human life, [the defendant] recklessly engages in conduct which creates a grave risk of death” to the victim and thereby causes the victim’s death.

· If the defendant’s conduct in bringing about the victim’s death is simply “reckless,” the defendant is guilty of manslaughter.

· If the death results from “criminal negligence,” the defendant is guilty of criminally negligent homicide.

· The defendant, by bringing the pistol into the café, consciously committed a gross deviation from the standard of conduct that would have been observed by a law-abiding person, which is supportive of a manslaughter conviction, but does not rise to the level of extreme indifference to human life necessary for a murder conviction.  

· Flight is admissible as expression guilt.

Hypothetical:

Defendant has a gun

Shoots at Goodson

      Attempted murder of Goodson.





But accidentally kills 





Mama Chris

The malice necessary for murder is directed at Goodson, but this malice can be re-directed to someone else.

Goodson:





Mama Chris:

Actus Reus 
Mens Rea


Actus Reus

Mens Rea

(Homicide)




(Homicide)

1. Death Results
Malice (intent to kill)

1. Death Results

?????????

2. Causation




2. Causation

3. Voluntary Act




3. Voluntary Act

Use Actus Reus for Mama Chris and combine with the Mens Rea for Goodson.

The court mentions “Depraved Heart” for a Homicide. No intent to kill but comes close.

Recklessness

The Doctrine of Transferred intent is mainly seen in homicide cases.

Causation:

1. Cause in Fact.  “But for causation.”

Both are necessary.

2. Legal causation

Cause in Fact or But-For Cause: The cause without which the event could not have occurred.

Legal Cause or Proximate Cause: A cause that is legally sufficient to result in liability.  A cause that directly produces an event and without which the event would not have occurred.

· Legal causation has an element of foreseeability and asks whether the 2nd cause is sufficiently connected to the defendant’s actions to make him liable.

People v. Love- The Causal Connection - Casebook P. 103
· The defendant is liable for the decedent’s death even though his acts were not the sole and immediate cause, and medical testimony is sufficient to support this conclusion.

· In cases where the evidence suggests one or more acts that might have caused the injury, medical testimony may be necessary to assist the trier of fact in determining whether a defendant’s behavior constituted a contributing factor.  

· When the evidence reasonably and sufficiently connects the Defendant’s actions to the subsequent state of the victim’s ill-being, and where there is no evidence suggesting an act or cause of injury apart from Defendant’s conduct, further medical testimony is not necessary to establish that Defendant’s acts were sufficient to cause the injury.

· A Defendant is liable for a decedent’s death even though his acts are not the sole and immediate cause of that death.

In the Love case, the defendant kicks his wife:

1. Operation.

2. Pneumonia and peritonitis.

3. Death.

Cause in fact: But for Cause.

1. Kicks

2. Broken Ribs?

3. Broken ribs caused the spleen injury.

4. Caused operation.

5. Which caused post-op complications.

6. Which caused death.

· The defense claims that the chain of causation was broken at [post-op complications] and at the [broken ribs].

· Legal Causation: The chain of events was found to not be broken, so the cause in fact did work.

There was no evidence of negligence.

· Expert testimony supports complications.

· Take the victim as you find them.

The defendant intended to hurt the victim…

· In the heat of passion…

· Which is voluntary manslaughter.

Causation:

But For





More than one cause of death
Reasonable Foreseeability.
Look at the defendant’s act(s) 



And see whether the victim’s 



death is reasonably related to 
 


Transferred Intent (Weems) 
the defendant’s act, or is it so 








unreasonable that it would







Break the chain.

State v. Frazier- But For Causation - Casebook P. 107

· If one commits assault and battery upon another without malice and death results, the assailant is guilty of manslaughter, although death was not intended and the assault was not likely to result in fatality.

· If deceased was in feeble health and died from combined effects of injury and of his disease, or if injury accelerated death from disease, he who inflicted injury is liable, although injury alone would not have been fatal.

Causation: But for causation is easy to show, Legal causation is a bit tougher.

A. The victim intentionally responds or refuses to respond to the conditions created by the defendant’s criminal acts.



Reasonable Conduct
Unreasonable Conduct


Sub-Unreasonable









Conduct or









Intentional

B. Acts of Non-Human Agencies:

C. Acts of A Third Person:

· Victim chased into a gang-infested park by the defendant, who has a gun.  Victim dies in the park, killed by the gang.  Is the defendant responsible?  Yes.

Only GROSS NEGLIGENCE can break the causal chain.  Plain negligence does not break the chain.

The Texas Penal Code: 6.04

1. Is the defendant a BUT FOR cause of the result?

2. Is there a concurrent cause?  If there is a concurrent cause?

3. Concurrent cause clearly sufficient to cause the result and the defendant’s actions were clearly insufficient.

6.04:
Causation: Conduct and Results:

(a) A person is criminally responsible if the result would not have occurred but for his conduct, operating either alone or concurrently with another cause, unless the concurrent cause was clearly sufficient to produce the result and the conduct of the actor clearly insufficient.

(b) A person is nevertheless criminally responsible for causing a result if the only difference between what actually occurred and what he desired, contemplated, or risked is that:

(1) a different offense was committed; or

(2) a different person or property was injured, harmed, or otherwise affected.

Are we talking about the way one dies or the way one could have died?

· Vic is stabbed by Sam from the front, while John, at the same time, stabbed Vic from the back.  Taken together, the wounds are fatal but not if they are inflicted separately.

· Which one is guilty of murder.  Looking at 6.04 they are both guilty of murder.  Sam and John are both guilty.  It took both these actions for the victim to die.

· Was Sam’s act clearly sufficient to cause result?

· John was the concurrent cause… was there causation

· But for John’s actions, would the victim be dead…No

· Was the concurrent cause, Sams’ stabbing sufficient to cause the deceased death…. NO


Penal Code 6.04

§ 6.04. 
Causation: Conduct and Results

(a) A person is criminally responsible if the result would not have occurred but for his conduct, operating either alone or concurrently with another cause, unless the concurrent cause was clearly sufficient to produce the result and the conduct of the actor clearly insufficient.

(b) A person is nevertheless criminally responsible for causing a result if the only difference between what actually occurred and what he desired, contemplated, or risked is that:

(1) a different offense was committed; or
(2) a different person or property was injured, harmed, or otherwise affected.

Concurrent causes – It takes more than one person to cause the result.

· Were defendant’s actions clearly sufficient to cause the result.

· § 6.04 gives the jury wide discretion on “but-for” causation.

· Two people cause the death of Vic, but if alone the single act of one would not suffice.  Both are liable for homicide under § 6.04

Year-and-a-day Rule:

· Common law lacked sophistication necessary to show the cause of death where death takes a long time –

· Must be a mortal wound.

· Still practiced in some common law jurisdictions.

· The death must occur a year and a day after the injury.  If you have this, then there is causation.  If you even go over a day over, then there is no causation.

· Most courts view it as a substantive rule rather than a procedural rule.

· If procedural it can be changed at whim.

· If substantive – ex post facto – is considered.

· What if victim is brain dead…but his heart beats and family donates his organs – is the family a concurrent cause of death? Are the doctor’s who do this surgery a concurrent cause?

The code of Virginia:  (When is someone dead?) 

1. You have to have medical testimony.

2. No spontaneous cardiac function, or breathing. – No spontaneous breathing or heart beat.  Brain dead – Flat EEG.

Destruction of the unborn child:  Homicide of unborn

Keeler v. Superior Court- When Life Begins
· Under common law, a human being did not exist until it was born alive.  The killing of a fetus that was born dead would not subject the actor to a homicide charge.  

· If the baby had been born alive and died shortly thereafter, a murder charge could be filed.  To enlarge the statute to include a fetus born dead would deny Petitioner the due process of law, because it would not have been foreseeable to Petitioner that this act was murder.  In short, it would violate Federal ex post facto law.

· In 1850, murder was first defined as the unlawful and malicious killing of a “human being.”  By the year 1850, an infant could not be the subject of homicide at common law unless it had been born alive.  The common law regarded abortion as murder only the fetus was (1) quickened, (2) born alive, (3) lives for a brief interval, and (4) then dies.  

· Did he murder the child by kicking the mother; the child was around 9 months; pretty much a forced abortion;

· This forced California to make a feticide law.

· At least assault or aggravated assault – if not murder.

· Common law says you have to be born alive to be subject of homicide.

· Child never took a breath – no homicide.

· Texas is Pretty much in line with Keeler

· §19.02(b)(1) TX follows common law of Keeler.

· The defendant intentionally caused the death of an individual.  §1.07 (26)

· Individual is one that is born and alive.

· DWI cases – Pregnant. Woman hit by drunk – fetus born alive and died – drunk convicted of involuntary manslaughter.

Homicide:

1. Common Law of Homicide: Homicide is simply the death of a man

2. TX Law of Homicide

· Common Law of Homicide- England.

· Texas- Model Penal Code, not Common Law.

· Refer to Handout.  Summary of Homicide.

· Homicide means death of a man; in a sense there is no blameworthiness in this word.

How did Common Law develop:

· Felonious Homicide

· Negligently killing, recklessly, etc,

· Intentional killings

· Punishment was death

· Even if it was accidentally

· Not focusing on the state of mind, but just the fact that the death resulted

· Non-felonious Homicide:

· Homicides that were true accidents

· Self-defense, can’t be reckless, etc.

· No punishment

Murder comes into play now: (12-15th century)

· Defined as the murder of another human being.

· Malice or Aforethought.

· Malice-killing with hatred, ill-will, towards the victim.

· Aforethought- not pre-med really; you kill as a result of some thought.  

· Malice/Aforethought- sometimes came immediately before the killing.

· In the 2nd stage the common law was trying to define it broadly.

Anything else was defined as Manslaughter.

· Recklessness, etc.

Malice- required for murder, not manslaughter. Types:

1. Express Malice- direct intent to kill. (kill someone with a sword; the intent to kill; the desire to cause the death

2. Implied Malice- no intent to kill but the def had the intent to cause serious bodily harm.  Not as serious as intent to kill. Death results.

a. Depraved Heart Homicides-no intent to kill, but however, you do commit a felonious act, there is an extreme risk of death. (firing into a crowded theater with an oozy, leaving a baby out in a snow storm).  

b. Felony Murder- no intent to kill. (go into 7-11 with a gun, I put the gun to clerk’s head, as I am taking the gun to put back in my pocket, the gun accidentally goes off, and I kill clerk)  Because I killed man in the process of robbing a store, a crime.

Penn. Pattern :

· 1st degree murder- a killing with malice, aforethought, or sometime just described as malice, pre-med, and deliberation.  This meant that most Express Malice killings were here under this category.

· Malice-evil heart based on mischief. Kind of like porno; you recognize it when you see it.

· 2nd degree murder-

SUMMARY OF HOMICIDE






            Diminishing 

            Culpability













Commonwealth v. Webster- Murder/Malice – Circumstantial evidence
· In order to warrant a conviction of a crime on circumstantial evidence, each fact, necessary to the conclusion sought to be established, must be proved by competent evidence beyond a reasonable doubt; all the facts must be consistent with each other, and with the main fact sought to be proved; and the circumstances taken together must be of a conclusive nature, leading on the whole to a satisfactory conclusion, and producing in effect a reasonable and moral certainty, that the accused, and no other person, committed the offence charged. 

· The characteristic distinction between murder and manslaughter is malice, express or implied. It therefore becomes necessary, in every case of homicide proved, and in order to an intelligent inquiry into the legal character of the act, to ascertain with some precision the nature of legal malice, and what evidence is requisite to establish its existence. 
· Crimes are secret. Most men, conscious of criminal purposes, and about the execution of criminal acts, seek the security of secrecy and darkness. It is therefore necessary to use of all other modes of evidence besides that of direct testimony, provided such proofs may be relied on as leading to safe and satisfactory conclusions.

· the victim keeps the promissory notes, until he can pay them back.

· He was seen entering into the defendant’s office, and never came out.

· The evidence stated, that he was not going to pay victim, because he did not have the money.

· They found body parts, enough to make a person, and teeth were of the victim.

· The defendant ends up having the promissory notes in his hand, so he must have spoken with the victim before he died.

· Because the court was famous, the SC was asked to write a note about malice, manslaughter, etc.

· In Mass. they base their decisions on Common Law, and other cases.

· Malice is from an evil heart; how do you know malice if you see it; you have to look at other cases and decide what malice is.

· If there is an intentional killing, and there is no excuse; if victim was killed and did not do it to himself; and there was no insanity, then the jury can assume there is malice, unless their evidence to the contrary; not accident, not by mistake.

· Now, all malice requires, the malice preceded the killing; I hate you I am going to kill you, then I immediately kill you. This is today’s law.

· How does the court define manslaughter: a killing without malice; 

1. Vol manslaughter:  a killing with malice. Reduction in the degree of crime; would normally be a murder.

2. Involuntary Manslaughter: the defendant does not intend to kill, or cause bodily harm, or even was involved in another crime (like robbing)  DWI and killing someone.

3. Misdemeanor manslaughter:  talk about later.

· He testified later after his conviction, he moronically thought that he would get off.

· Circumstantial evidence case:  evidence where you have to infer only one thing, that X committed the murder through the circumstances you were given.

· The jury said: this is a case of circumstantial evidence case, so we have to comply with the facts; telling the jury you better be sure that the evidence and standard of proof are good enough to convict the defendant.

· What happened to Mr. Webster:  he confessed, to lessen his sentence, to get the public’s sympathy…Would his confession give him a manslaughter conviction, after hearing the heat of passion problem?

· Was there an adequate cause for heat of passion?

· Vol Manslaughter says that words are not enough to cause someone to have a heat of passion

· There has to be some type of action

· Words alone can’t cause a sufficient case for manslaughter

· Parkman shook notes in the def’s face.

· We would want to know more about what this meant, was this self-defense?

· Maybe the jury would have lessened the sentence, if it was an imperfect self-defense.

· He defends himself imperfectly.

· This could definability reduce his sentence from murder to manslaughter

· The chopping up of the body is a big deal though.  This shows the evil intent

· No appellate opinion – court asked to write and explain to the jury.

· Charge – malice, etc.

· No perfect definition.

· Express malice – intent to kill.

· Malice is simply a collection of mental states that stem from a malignant heart bent on mischief.

· Killing by purpose of design.

· Malice precedes the killing.

· A Judge or Jury determines malice.

· Webster is a circumstantial evidence case.

· The Trial Court instructed Jury that guilt must be proved of so conclusive a character as to warrant a firm belief of the fact, quite as strong and certain as that on which discreet men are accustomed to act, in relation to their most important concerns.

· Guilt must be proved to a moral certainty

· Words alone are not enough to produce a sufficient provocation to change a murder to manslaughter.

§ 6.04 of Penal Code:

Concurrent cause: Unless the concurrent cause was clearly sufficient to produce the result and the conduct of the actor is clearly insufficient.

We do not care about the conclusion.

· Was the concurrent cause clearly sufficient?

· Cause was clearly insufficient to kill?

· Must have a yes answer to both of these to break the causal chain – “but for” standard.

1. Sam is the but for cause of Vic.’s death.  He is not the only cause, but he is one of the causes.

2. If the concurrent cause is clearly sufficient, John; was John’s actions clearly sufficient to cause Vic.’s death.  Why do we want to know if the concurrent cause is clearly sufficient?  If he was not clearly sufficient, then he would be let off with punitive damages.  Yes, it was clearly sufficient, John’s actions were clearly sufficient.

· If the concurrent cause was clearly sufficient to kill the victim.

· The defendant’s actions have to be clearly insufficient to kill victim.

· John should not be let off for murder, because he had the intent to kill the victim.

Euthanasia – mercy killing or assisted suicide.  Under the law, it is murder because it is a killing with malice:  P.445.

· Under the law it is murder, because it is a killing with malice.

· One is committing an intentional act when doing this

· If a doctor gave a patient of a dose of medicine that he knew was going to kill the patient, then he is not convicted of murder; because he only had the knowledge that it would kill, but he has not intent to murder the patient.

Top of Form

· Implied malice: Intent to do serious bodily harm.

There are kinds of malice:

1. Intent to kill (direct malice) Conscious desire.

2. Intent to do bodily harm.

3. Felony murder.

4. Depraved heart homicide.

· If you cannot show express malice, you cannot have premeditation.

Penn Pattern murder defined: 

1. Malice and- implied malice, intent to do serious bodily harm; depraved heart homicide; it is implied not express homicide.

· If you can’t show express malice, then you can’t show pre-med.

2. Pre-med and Deliberation- even if it where for a brief matter of seconds or thought, that you thought and wanted to kill someone; you also have to weigh the consequences of your actions.

Premeditation

Midgett v. State- Homicide-Premeditation, Deliberation
· Premeditation and deliberation may be found based on circumstantial evidence. 
· While a fist may be a deadly weapon, the evidence must show that the perpetrator of the injury intended and premeditated that death occur in order to support a conviction for first-degree murder.

· To show that an accused acted with a premeditated and deliberated purpose to kill his victim, the state must prove that he (1) had the conscious object to cause death, (2) formed that intention before acting, and (3) weighed in his mind the consequences of a course of conduct, as distinguished from acting upon sudden impulse without the exercise of reasoning power.

· Where, as here, the evidence supports only the conclusion that appellant did not intend to kill his son, or, if he intended to kill him, the intent was developed in a drunken, heated rage while disciplining the child, neither supports a finding of premeditation or deliberation. 

· It is for the jury to determine the degree of murder of which a defendant is guilty, but only so long as there is substantial evidence to support the jury's choice. 
· While it is often said that premeditation and deliberation require only a brief moment of thought or a matter of seconds, the better view is that to speak of premeditation and deliberation which are instantaneous or which take no appreciable time destroys the statutory distinction between first and second degree murder; however, premeditation and deliberation can exist when the act of killing follows immediately after the formation of the intent. 


· We don’t think that the Defendant had intent to cause death because of previous beatings, and he was beating his kid to teach him a lesson.

· He was also drunk.

· He could’ve meant to do it, but this is unlikely given the whole story.

· He did take the child to the hospital.

· How bad is this murder on a 1-10 scale?  Some would say a 7 or 8; others say a 10 or close to it.  How bad is it when you think about how other people are murdered?  Would you go for murder 1 or murder 2?

· In the House case cited in Midgett, House got Murder 1.

Premeditated Murder is hard for law students to determine.  Now imagine the jury.

Weldon v. State (Cited in Midgett)

· The manner in which the victim is killed is with a knife (stab, mutilation) shows premeditation.

Burnett v. State (Cited in Midgett)

· Very similar.

· Does this case reward Mr. Midgett for being drunk?

· Yes, because it is harder to delineate and form intent when he is drunk.

· The court would probably conclude first degree murder had he been sober.

· The tendency when drunk is to not think things through.

· Whenever you have an opportunity to reflect, the crime is made worse.

Dissent:

The majority should have upheld the jury’s decision.  This is not a well developed argument.  The facts do not support intent.

· If the act the appellant intended was criminal, then the law holds him accountable, even though such result was not intended (Page 434).

· This is true but immaterial in this case.

· This statement argues more for involuntary manslaughter than murder 1 or 2.  It doesn’t argue for 1st degree murder.

Depraved-Heart Homicide:

· D.H.H. is caused by the inherently dangerous actions that result in unintended death when the Defendant acted recklessly under the circumstances manifesting extreme indifference to human life (Model Penal Code).

· There must be a creation of risk and the realization of such risk.

· The risk must not only be very high, as the Defendant ought to realize in the light of what he knows; it must also under the circumstances be unjustifiable for him to take the risk.

· Other factors to consider when evaluating D.H.H. is the Defendant’s knowledge of surrounding circumstances and the social utility of Defendant’s conduct.

· Examples of conduct that constitute Depraved Heart Homicide:

· Firing a bullet into a room that the Defendant knows is occupied.

· Setting fire to the front door of an occupied dwelling.

· Shooting into a passing car that is filled with people.

· Playing Russian roulette with another person.

· Shooting at a point near, but not aiming directly at, another person.

· Driving at a high speed along a main street.

· Shaking an infant so hard it cannot breathe.

· Throwing alcohol at a person carrying a gas light.

D.H.H.


Actus Reus



Mens Rea




1. Voluntary Felonious Act.

1. Implied Malice.




2. Causation.




3. Death Results.

· It is a felonious voluntary act.

· The act in itself is a felony, regardless of whether death results.

· The felonious crime that Malone is committing is along the lines of aggravated assault.

· D.H.H. requires:

· Wickedness.

· A hardness of heart.

· Cruelty.

· Indifference for life.

· No regard for social duty.

· Extreme Recklessness

· Death is accidental.

Commonwealth v. Malone- Depraved Heart Homicide
· Malice in law means a depraved and wicked heart that is reckless and disregards the rights of others. Reckless conduct that results in the death of another is malice. 

· When an individual commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to result, he exhibits that wickedness of disposition; hardness of heart; cruelty; recklessness of consequences and a mind regardless of social duty which proves that there is at that time in him that state or frame of mind termed malice.

· The homicide known as involuntary manslaughter occurs when death is caused by an unlawful act or by a lawful act done in an unlawful manner.

· A homicide may be unlawful without being presumably malicious.

· At common law, the grand criterion which distinguishes murder from other killing was malice on the part of the killer and this malice is not necessarily malevolent to the deceased particularly but any evil design in general; the dictate of a wicked, depraved and malignant heart.

· Malice will be implied from conduct, recklessness of consequences, or the cruelty of the crime. 

D.H.H.: Usually involves a deadly weapon but not always.

Involuntary Manslaughter is a reckless killing: There is no intent to commit a crime.

In Pennsylvania Pattern of Homicide:

MURDER  

3. Malice: Express malice:



I – D.H.H.: Extremely reckless act.



I – S.B.I.: (Serious Bodily injury)

No intent to kill



I – F.M.

2.  Manslaughter: 
Voluntary:
Heat of passion plus adequate cause removes the Malice.

Involuntary:
(Reckless)

The game of Chicken:

· D.H.H.: Requires an intentional act.

· Probably a factor of aggravated assault.

· Not Premeditated.

· Courts generally say it is involuntary manslaughter.

· No Malice.

Felony Murder:

· Under common law, it is a killing, often accidental, that occurs during commission of an inherently dangerous felony.

· Kind of a D.H.H., but a little bit more.

· You actually have someone engaging in a felony already.

· Aggravated Robbery

· Arson

· Rape, Sexual assault

· Burglary, in some jurisdictions.

· The sale of drugs is not an inherently dangerous felony.

· Mens Rea and Actus Reus are not there for the inherently dangerous felony.

· The expectation of force found in crime.

· There must be a causal relationship between the death and the other felony act.

Felony Murder:

Agg. Robbery



Homicide

1. Intent to steal.


1. There is no Mens Rea

2. Intent to threaten death.





Actus Reus:





(1) Vol. Act.

(2) Causation.



(3) Death results.



That a death actually resulted.

Garrett v. State- Felony Murder Rule-Exception
· The felony murder rule dispenses with any inquiry into the mens rea accompanying the homicide itself. The underlying felony supplies the necessary culpable mental state.


· The culpable state of mind for the act of murder is supplied by the mental state accompanying the underlying committed or attempted felony, giving rise to the act.

· The transference of the mental element establishing criminal responsibility for the original act to the resulting act conforms to and preserves the traditional mens rea requirement of the criminal law. 

· A felonious assault resulting in death cannot be used as the felony, which permits application of the felony murder rule to the resulting homicide.

Appellant's conviction for felony murder was reversed and remanded because the prosecutor impermissibly used the aggravated assault, the very act that caused the homicide, as the felony for application of the felony murder rule.  The judgment is reversed and the indictment ordered dismissed.[image: image3.bmp][image: image2.png]



· Sets the stage for Ex Parte Easter.


· Doctrine of Merger/Felony Murder:

· Merger is a doctrine that is a limitation on Felony Murder.

· Garrett turned himself in.

· He could have been prosecuted for involuntary manslaughter.

· Prosecution tried to indict for the highest offense that the facts will support.

· Involuntary Manslaughter: Reckless Killing – Slam dunk but you can only be convicted of the charged crime or less – you can’t go up.

Murder/Felony Murder







Involuntary Manslaughter


Criminally Negligent Homicide

Indicting:

· Track the penal code – Look at what Penal Code says about F.M.

Common Law F.M. =  :

· Accidental killing underlying an inherently dangerous felony.





· Any Act that Causes Death.

Texas    19.02 (b)(3) F.M. = :
· Accidental Killing.

· Any Felony.

· But the act that causes death must be clearly dangerous. (TX tries to make sure that there is more guilt or culpability for the death).  Makes defendant more morally culpable.

Garrett v. State (Note 2):

· The Aggravated Assault was not separate from the murder but was merely a step along the way to the Homicide.

· Aggravated Assault: Intentionally and knowingly threaten with imminent bodily injury by use of a deadly weapon.

· Felony Murder: Commit an act clearly dangerous to human life that caused death.

· For felony murder you cannot have the underlying felony merge with the murder.  They must be two separate acts.

· For this reason, the crime was Involuntary Manslaughter.

Ex Parte Easter- Felony Murder
· The intent with which an act of aggravated assault is committed cannot be transferred to an act which causes a homicide. There must be a showing of felonious criminal conduct other than the assault causing a homicide. A conviction of murder may not be sustained based on criminally negligent conduct alone.

· One who, intending to commit a felony, accidentally commits another felony, is guilty of the felony actually committed.

· The felony murder rule as is embodied in the Penal Code dispenses with inquiry into the mens rea accompanying a homicide itself. The underlying felony supplies the necessary culpable mental state. 

· The crime of injury to a child is not a lesser-included offense to the crime of murder.

· A lesser-included offense of a homicide cannot be used to supply the necessary intent in a murder case.


· Not every "assaultive" offense, if alleged as an underlying felony, will merge with a homicide in a felony murder indictment.


· The court denied habeas corpus relief of a judgment that convicted petitioner of felony murder based on the predicate felony of injury to a child because the predicate felony had supplied the necessary culpable mental state for the accompanying homicide and because the court rejected petitioner's attempt to equate the predicate felony with the felony of aggravated assault, which could not transfer intent to an act causing homicide.
Habeas Corpus: Conviction Unconstitutional.

· The acts causing the injury to the child were the same acts that killed the child.  This is or appears to be the same as Garrett, but differs in that instead of Aggravated Assault it is Injury to a Child.

· Injury to a Child does not merge into F.M.

· Bodily Injury to a Child gives an Actus Reus that Aggravated Assault does not have

· Murder.

· There is an Actus Reus Requirement that is added.

Underlying Felony
Homicide

1. Mens Rea

2. Actus Reus

Doctrine of Merger:

Bodily Injury to a Child


Homicide

1. Intentionally


1.  No Mens Rea   

2. Knowingly   Mens Rea

2.  Cause      

Actus Reus

3. Recklessly



3.  Death Results

Actus Reus    

· Voluntary Act

· Causation

· S.B.I. or B.I.  Penal Code § l.07(a)(8) 

· Bodily Injury to a child (under 14)








Either call this Homicide by moving Mens Rae of Bodily Injury to a Child (B.I.C.) or take the Actus Reus from Homicide and move it over.

If we did not have Doctrine of Merger, the prosecution could do away with all the lesser crimes of Homicide…they would all be felony murder (any death resulting from Voluntary or Involuntary Manslaughter or Aggravated Assault).

· Voluntary Manslaughter, Involuntary Manslaughter, Criminally Negligent Homicide, and Aggravated Assault: These cannot be used as the underlying felony for felony murder due to the doctrine of merger.

Murder:  19.02 (b)(1) and (b)(2).

1. Intentionally cause the death.

2. Voluntary Manslaughter (Only different in Punishment).

3. Involuntary Manslaughter (Reckless).

4. Criminally negligent homicide (Criminally Negligent with no awareness of risk).

5. Aggravated Assault – has a less element of Actus Reus.

*Descending Mens Rea





Lesser Included

Bodily Injury to a Child does not fit into the murder area.  Actus Reus #4.

Merger depends on Actus Reus.

Causation:

Commonwealth v. Almeida- Felony Murder
· An accidental killing in the perpetration of or the attempt to perpetrate a robbery or burglary or any other of the enumerated felonies is murder in the first degree. The reason is that any person committing or attempting to commit, any of these major felonies is motivated by malice and when the killing of a human being directly results, even though not intended , from his malicious act, it is murder because malice , the essential element of murder, is present .


· A knave who feloniously and maliciously starts "a chain reaction" of acts dangerous to human life must be held responsible for the natural fatal results of such acts. This is the doctrine enunciated by the textbook writers on criminal law, and which has been applied by the courts.

· Aggravated Robbery

· Co-felon/Police Officer killed

· It does not matter who actually killed the officer, it was done in the course of a shootout after a robbery.  Proximate cause test: But for test as a matter of course.


· Test: “But For” Cause as a matter of law does not care who does the killing or who was killed.  Causation will not go to the jury.

· If a police officer kills another police officer it is an excusable killing (not just one of those bad things that happen).

From Note 1, p.455: Thomas (1955)

· Store Owner kills co-felon.

· Justifiable self-defense.

· 1958 Pennsylvania Supreme Court.

Note 1, p. 455: Thomas (1955)

· Storeowner kills co-felon.

· Test: Same as Almedia: “But For” as a matter of law it is a justifiable killing.  Good guy kills bad guy.  The proximate cause test (no foreseeability like torts proximate cause). 

· Different than Almeida, not an “oops” killing, a justifiable killing.

· New Pennsylvania Supreme Court (1958): More liberal and would err on the side of the rights of criminal defendants.

Note 2, p. 456: Redline (1958)

· Police Officer kills co-felon (justifiable) like Thomas.

· New Test: Agency; a Felon or a Co-Felon Must commit the death-producing act.

· Thomas overruled, but not Almedia.  Narrow causation test to limit felony murder.

· In Almedia, maybe you do not apply the agency test because a good guy was killed.  This is a policy issue…excusable homicide.

· The first case out for the New Penn Court

· If you applied the previous test in the latter cases, then they would be convicted, but this did not happen

So we need to narrow our test, the felony murder 

The causation test in Pennsylvania is the Agency Test:

· Two people go to rob a bank, they are criminal agents together; whatever either of 

them do they are all in it together as criminals; this means that if one of them 

recklessly kills someone, the other one will be tagged with the act; but it has to be the 

felon or co-felon; this narrow the number of situations that a co-felon can be responsible for an act; 

· What does this mean?

· Apply to Thomas…; the surviving co-felon would not be convicted of felony murder; Ask her about this…

· Redline overruled Thomas; did not overrule Almeida; in Redline they were interested that the person who was convicted of felony murder actually had the intent to kill.

Note 3, p. 456: Bolish (Decided on the same day as Redline) 

· Co-Felon blew himself up.

· Test: Agency.  Surviving felon is guilty.  Pure agency: Who does the killing.

· The co-felon is both the actor and the victim if you apply the Redline case

· When Bolish came out there was a strong indication that Almedia would be overruled; it is pure agency- the question is who does the killing

Commonwealth ex rel. Smith v. Myers-Felony Murder
· In order to convict for felony-murder, the killing must have been done by the defendant or by an accomplice or confederate or by one acting in furtherance of the felonious undertaking.

· The distinguishing criterion of murder is malice. The common law felony-murder rule is a means of imputing malice where it may not exist expressly. Under this rule, the malice necessary to make a killing, even an accidental one, murder, is constructively inferred from the malice incident to the perpetration of the initial felony.

· Almeida and Smith.

· Co-Felons: Is Almeida overruled? No.  Perhaps because the person killed was a cop.

People v. Salas- Felony-Murder Rule


· A fleeing robber’s failure to reach a place of temporary safety is alone sufficient to establish the continuity of the robbery within the felony-murder rule.

· Whether a killing is accidental or unintentional, if it occurs while a robbery is in progress, it constitutes first-degree murder under the felony-murder rule.

People v. Salas

Where is the zone of danger?

· Scrambling Possession: We have this because possession of the loot is being disputed and the zone of danger is increased.

· The court does away with scrambling possession and makes the test a question of “temporary safety.”

· The court never really defines what “temporary safety” is.  No limit is placed on this and the dissent points this fact out.

· People v. Kendrick and People v. Ketchel did not repudiate Boss, but Salas did.

§19.02(b)(3): Texas Murder rule is “immediate flight,” which is to be determined by the jury.

Boss doesn’t rule, so instructions 2 and 4 were too pro defense.  They gave scrambling possession when the Defendant’s were not entitled to it.  Instructions 1 and 3 did not have Boss in them.

R. v. Onufrejczyk- The Corpus Delecti
· Corpus Delecti means, first, that a crime has been committed, that is to say that the man is dead, and that his death has been caused by a crime.

· The fact of death can be proved by circumstantial evidence, that is to say, by evidence of facts, which lead to one conclusion, provided that the jury are satisfied and are warned that the evidence must lead to one conclusion only.

Regina v. Onufrejczyk

· Corpus Delecti: Every crime has a corpus delecti.

1. Sykut disappears on 12/14.

2. Sykut went to another city to see the doctor.

3. 3 men forced him into a car.

4. Letters said Sykut returned to Poland.

5. Defendant, trying to borrow money, attempts to get someone to impersonate Sykut and forge his signature.

6. Blacksmith alibi.

· This whole case is based on circumstantial evidence.  The jury is the fact finder.

Gutierrez v. State- Intentionally and Knowingly-TX Murder


· A person acts with intent with respect to the nature of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result (§6.03(a)).  

· Intent may be inferred from the acts, words, and conduct of the accused.

· The trier of fact may infer intent to kill from any facts in evidence, which, to his mind, proves the existence of such intent to kill.

· Roommates.

· Retrieved Pistol.

· “Real Scared” shaken up “Accident” + “Provoked.”

· Dumped the body…Defendant said he couldn’t take the “rap.”

· “Another one bites the dust.”

· No doctor or paramedics.

· Cleaned up the blood.

· Defendant said he was thinking about getting even – Victim had cheated him in a drug deal.

There are three types of murder in Texas:

1. Felony Murder

2. 19.02(b)(1)

3. 19.02(b)(2)

(b)(1), (b)(2), or (b)(3) are all punished as 1st degree felonies in Texas.

· In Texas, a 1st degree felony gives a sentence of 5-99 yrs or life.

· In Texas, the degree of the felony relates to the sentence.  At common law, this is different in that terms for murder are delineated in degrees.

· The terms for murder in Texas are (b)(1), (b)(2), and (b)(3).

§6.03 Defines intentionally as a conscious desire to cause the result.  “Wanted to kill” or “Meant to kill” does not get it.

19.02 b 

Intentionally or knowingly causing the death of an individual.

B (1) Punishment: felony of the 1st degree: if b (1,2, or 3); we are not talking about first degree murder or second degree murder, that is a Common Law term, we are in Texas and we are looking at the degree of punishment.  CL we have murder in the 2nd degree, 3rd degree (murder). Please note the difference.

The following are felony punishments of the [   ]:

[1st degree]- punishment to life

[2nd degree]-

[3rd degree]-

Do all of these facts of the case, show intentionally and knowingly: 6.03 tells you definition: “conscious desire to cause the result”.  You have to want to bring the result of killing him about.  What is an ex of not intentional: he had a motive, he meant to do it.  We need to be specific here, we need to follow the exact definition found in the code.  

Lugo 19.02 (a), it is the same as 19.02 (b); it was a before the mid-‘80’s; same rule. 19.02 (a) (2) was the addition that caused it to change.  Is there enough evidence to support that he intentional killed him. 

Mr. Naranjo’s testimony helped the conviction. If he made the defendant look guilty, then he is also an accomplice to the murder; so by saying that he said “another one bites the dust”; we can’t really say what Naranjo’s motive was to tell the court these facts.

Defense’s plea to the jury (to get Gutierrez off): Naranjo helped him to dump the body, tells on his friend, probably made a deal with the police.  The fact that he was shaken up and that there was alcohol involved is a good defense.  Was it an accident?  They could have been drunk and acting stupid, and that he hit the clock.  What about the provoked part?  It might work. What about dump the body?  He was not in the right state of mind; he was not really aware of what he is doing.  Why would he sing “another one bites the dust”? It is like he was adding the icing to the cake.  What about not calling the doctor?  He was already dead.  What about cleaning up the blood?  You are at a point of no return, might as well clean up the blood.  What about when he said that he was going to get him back, because of a bad drug deal?  Maybe, but it is not a very valid argument because they said that they had no problems. (reread this point.)

Texas is different:  State v Clewis 1994

Called the Clewis test. Same as the Onifurenjeck case.  The court of appeals said, that after a guilty verdict on appeal, no factual inferences will be made on the appellate court and then we ask taking the evidence as a whole, was the guilty verdict manifestly unfair.  They are not retrying the case, because they can’t.  the holding in Clewis said that we will only look at all the evidence as a whole to see if it was manifestly unfair (the guilty verdict).  Every little fact could be looked at separately; but if you look at it as a whole the verdict of guilty is not unfair.  There is enough to convict him.  It was not manifestly unjust as a whole. 

· No factual inferences will be made by the appellate court.  Taking the evidence as a whole, was the guilty verdict manifestly unfair?

Lugo-Lugo v. State- Culpable Mental State—Intentionally and Knowingly
· The culpable mental state that satisfies §6.02 for murder under §19.02 is the intent to cause death.

· An individual could not be convicted of murder under §19.02(a)(2) by intending to cause serious bodily injury unless the act resulting in death was objectively clearly dangerous to human life.

· §19.02(a)(2) clearly, by its terms, focuses the mental state of the individual on the particular result and not on the conduct that causes death.

· The requirement of a culpable mental state under §19.01(a) is satisfied when it is established that the individual, with the intent to cause serious bodily injury, commits an act clearly dangerous to human life that results in death.

· The culpable mental state required for murder by §6.02 is supplied in the indictment by the phrase in §19.02(b)(2) “intending to cause serious bodily injury.”  
· The culpable mental state, the intent to cause death, focuses upon the result and does not impose any limitation on the manner and means by which the death is achieved.
· When the culpable mental states of intentionally and knowingly are attached to the result of death, criminal homicide then possesses the basic characteristics of its family required by §19.01(a) and (b).
· The act of murder under §19.02(a)(1), by necessity, must be objectively clearly dangerous to human life and the individual, by definition, must be subjectively be aware that the act resulting in the death was clearly dangerous to human life.
· Murder under §19.02(a)(1) is a result type crime committed when the conscious objective or desire of the perpetrator was to cause death or where the perpetrator was aware that his conduct was reasonably certain to cause death.

· Murder under §19.02(a)(2) is a result type crime committed when (1) the individual intends to cause serious bodily injury, (2) commits an act clearly dangerous to human life that (3) causes the death of an individual.

· A prosecution under §19.02(a)(2) must first show that the individual, acting with the conscious objective or desire to create a substantial risk of death, serious permanent disfigurement, or protracted loss or impairment of any bodily member or organ, caused the death of an individual.  The second element of prosecution under §19.02(a)(2) requires a showing that the individual commits an act clearly dangerous to human life, as measured in character by an objective standard.

· By authorizing a conviction for murder by intending to cause death by an act, regardless of its magnitude, or by intending to cause serious bodily injury, by an act clearly dangerous to human life, the legislature has determined that §19.02(a)(1) and §19.02(a)(2) are functionally equivalent.


§19.01. Types of criminal homicide.
(a) A person, commits criminal homicide if he intentionally, knowingly, recklessly, or with criminal negligence causes the death of an individual.

(b) Criminal homicide is murder, capital murder, manslaughter, or criminally negligent homicide.


§19.02. Murder.
(a) In this section:

(1) "Adequate cause" means cause that would commonly produce a degree of anger, rage, resentment, or terror in a person of ordinary temper, sufficient to render the mind incapable of cool reflection.

(2) "Sudden passion" means passion directly caused by and arising out of provocation by the individual killed or another acting with the person killed which passion arises at the time of the offense and is not solely the result of former provocation.

(b) A person commits an offense if he:

(1) intentionally or knowingly causes the death of an individual;

(2) intends to cause serious bodily injury and commits an act clearly dangerous to human life that causes the death of an individual; or

(3) commits or attempts to commit a felony, other than manslaughter, and in the course of and in furtherance of the commission or attempt, or in immediate flight from the commission or attempt, he commits or attempts to commit an act clearly dangerous to human life that causes the death of an individual.

(c) Except as provided by Subsection (d), an offense under this section is a felony of the first degree.

(d) At the punishment stage of a trial, the defendant may raise the issue as to whether he caused the death under the immediate influence of sudden passion arising from an adequate cause, If the defendant proves the issue in the affirmative by a preponderance of the evidence, the offense is a felony of the second degree.


§6.02. Requirement of culpability.
(a) Except as provided in Subsection (b), a person does not commit an offense unless he intentionally, knowingly, recklessly, or with criminal negligence engages in conduct as the definition of the offense requires.

(b) If the definition of an offense does not prescribe a culpable mental state, a culpable mental state is nevertheless required unless the definition plainly dispenses with any mental element.

(c) If the definition of an offense does not prescribe a culpable mental state, but one is nevertheless required under Subsection (b), intent, knowledge, or recklessness suffices to establish criminal responsibility.

(d) Culpable mental states are classified according to relative degrees, from highest to lowest, as follows:

(1) intentional;

(2) knowing;

(3) reckless;

(4) criminal negligence.

(e) Proof of a higher degree of culpability than that charged constitutes proof of the culpability charged.


§6.03. Definitions of culpable mental states.
(a) A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

(b) A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

(c) A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur. The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.

(d) A person acts with criminal negligence, or is criminally negligent with respect to circumstances surrounding his conductor the result of his conduct when he ought to be aware of a substantial and unjustifiable risk that the circumstances exist or the result will occur. The risk must be of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.

19.02 (b) (1)- murder-knowingly and intentionally; here we have intent to cause death, 

           unlike b 2.  Death producing act here does not have to be clearly 

           dangerous, it can be any death that causes death coupled with the intent to 

           kill. Picking up a small stone, and killing someone with the intent to kill.

19.02 (b) (2)-intends to cause SBI


         does an act that is clearly dangerous to human life


         the act has to be clearly dangerous to human life, unlike b 1; the clearly 

         dangerous act must kill.

Common Law-intent to kill (express malice); intent to cause SBI (implied malice); so the TX rule has CL roots, but they are a little different in the way that they are stated.

Safe thing to do is indict under the b 2 murder, because you do not have to prove the intent to kill;

Functionally culpable; equally culpable; they are both first degree murder (see if this is the right term).

Scaling from 1-10 for how bad it is:

8-10
b 1- highly culpable mens rea    

6-8
it can be any act, it does not have to be clearly dangerous to human life, according to statute.

7-9
b 2- culpable mens rea


not as culpable as b 1. 

8-9
An act clearly dangerous to 

human life

this is a way to avoid malice; you take away malice, and still rely on what lies behind it; normally intent to kill b 1 would be murder 1 and b 2 would be murder 2; but in TX they have moved it around and made b1 and b2 the same level of culpability.

You don’t have to pick which one you want to indict with; you can indict the defendant by combining the two; the attorney did not do this in the Lugo case because they probably could not prove that he intended to kill him.

19.02 (b) 1. Intentionally + knowingly (6.03) (act does not have to be dangerous anything 

        goes)

19.02 (b)  2. intent to cause SBI + done in an act dangerous to human life; 

                     the act is required to be dangerous according to reasonable person standard.




We are adding another actus reas to make it like the Common Law (ask 



about this.)

Setting bomb off in building is not intentional but it is knowing, see pg 24 in supplement under Texas Homicide.

You can have intent without knowledge, and you can have knowledge without intent, but most of the time they go hand in hand factually, although they are not required to.

That the def wants them to turn theb2 crime into a result and conduct crime.

Trial court(Texas Courts of Appeal (1st and 14th- they hear criminal and civil)( Texas court of Criminal Appeals (9 person court)

Indictment of Mr. Lugo-Lugo:

· on page 30

· it falls under 19.02 b 2 (not a b 1 killing)

· the defendant is saying that the culpable mental state

· the panel would like to see 2 intents- one was already stated he caused SBI, now look at the 2nd part of 19.02 b 2 the second one that the def wants and the panel agrees to is another intent which is act was dangerous to human life.

· The panel and def say that if we can’t complete both parts of this rule than the indictment is defective. Hypothetically…

· Why would he get a retrial if the panel is correct? Because if intent to cause an act seriously dangerous to human life, than the intent to harm would not be there, therefore to prove the 2nd intent would not be possibly, and the guilty verdict is defective.

· However, the indictment is correct and the panel is wrong.

· What is the difference between intends vs. commits a crime/murder.

· If you intend you are thinking about it; the prosecution would have to prove that if we add this 2nd element that the jury would have to find that there was a conscious desire to cause SBI

· If you commit (and take intends out of it) the prosecution would have to prove that the act was just clearly dangerous.

· In accordance with the reasonable person’s standard was it clearly dangerous

· If we add intent, the jury would look at it differently: they would look at what the defendant was thinking, not a reasonable man; 

· He wants to add this intent, so he can claim that he never intended to hurt her; the defense wants to subjectify the 2nd element of the b2 crime; what did he do, was he aware; how did he view the act that he was committing

· If we take the intent out, we don’t care what he was thinking, all we care about is if he committed an act dangerous to human life in accordance with a reasonable man.

· If we buy the defendant’s argument, it would make the b2 crime more culpable than the b1 crime, when in actuality it is not because they have the same culpability.

· B2 only needs one mens rea (intent), and 2 actus reas (it throws in clearly dangerous.)

· Look for SBI in Penal Code book.

B1, B2, B3 killings are all the same in terms of punishment.

State v. Flory- Voluntary Manslaughter-Cooling of Blood
· A person who provokes or brings on difficulty in which he kills his assailant cannot invoke right of self-defense unless he in good faith retreats as far as he safely can, making that fact manifest to his adversary.

· Question of cooling time between information to defendant as to rape committed on defendant's wife by deceased and killing of deceased depends on circumstances, and is ordinarily one for jury. 

· If slayer provokes combat or produced occasion in order to have pretext for killing adversary or doing him great bodily harm, killing will be murder no matter to what extremity he may have been reduced in combat, but if he provoked combat or produced occasion without felonious intent, final killing in self-defense will be manslaughter only.

· That deceased committed rape and incest upon his daughter could not justify killing of deceased by daughter's husband, but evidence thereof may be admissible for purpose of mitigation and to reduce crime to manslaughter. 
 

Voluntary Manslaughter.

· Intentional / Serious Bodily Injury (b)(1), (b)(2).

· Heat of Passion, adequate Cause.

· Provocation by the victim (or something acting with the victim).

· Common Law: 

· 1. Intentional/ SBI [b1 or b2 in Texas]

· 2. Heat of passion 

· 3. Adequate Provocation by the victim or someone acting with the victim

· it would have to make any one in general really mad

· words of insult and gestures will not count, it will not constitute provocation

· an assault will constitute provocation

· Informational language (maybe) is different than words of insult- (in this case this is what we have.)

· The cross-examination is different than the testimony; this is a very good thing to point out.

· Issue on appeal: the def wants to be convicted of manslaughter, a lesser sentence.

· Why was he convicted of murder in 2nd degree: the details of the crime were left out in the firs trial- this is the issue; should these details have been left out.

· Trial court only allowed the facts into the court; not the full detail of the wife telling her husband of all the details of what her father did to her.

· The jury knew about passion, but they did not know the details of the crime.

· It allows the jury to feel what the husband felt; to be in his state of mind in order to understand how he felt when he committed the crime. 

· If they knew what he was feeling, then maybe the defense could get an excusable killing.

· Why do you think the trial judge only let the jury here that she was raped, and not the details of the crime?

· Legal reason:  Because too much time passed by since she told her husband; more than 24 hours had passed.

· Almost as a matter of law, if 24 hours had passed, he has had time to cool off.

· He can reason after 24 hours, even if he is still angry.

· What happened when he went to Ostrum’s (the deceased): by him saying you can keep the girl, verified to him that he did do this.  So this rekindled the passion and made him furious.

· Why 24 hours?  What if it was a month later?  Too long… the reason they did here, was because it was around the range of 24 hours.

· The courts look at the reasonable person’s standard.

· Would a reasonable person act in the same way?  We are not justifying it like self-defense, we are saying that a reasonable man under these circumstances would have been angry.  Not justified or excused but just UNDERSTOOD.  There is a difference.

· UNDERSTOOD that we will not charge him with murder, but with manslaughter.

· The courts say that they are going to give the jury the detail of instruction in order to UNDERSTAND what he was thinking.

· What if Flory was within the 24 hours; and writes in his diary, that he is so angry that he wants to kill him; and he shoots him.  Is this Vol manslaughter?  No, because he thinks about it, and reasons out; he planned it out.  Vol manslaughter is about not reasoning and not being able to think it out, therefore you are doing something out of character; no reasoning because the passion overwhelms you, and we understand why the person was induced to kill.  

· The def must have a subjective belief; a reasonable subjective belief:  in order to convict of Voluntary Manslaughter.  It has to be objective and subjective and reasonable.

· What if she said that everyone in the town was involved and he went out and killed everyone; this is not subjective and reasonable; or what if he did not really like his wife, and he killed him anyways, no Vol manslaughter. 

· Subjective + Objective (reasonable) belief = Voluntary Manslaughter. 

· Why doesn’t self defense work? 

· There was nothing in Ostrum’s hand; he did not have a weapon; and him being bigger than Flory doesn’t count.  

· Voluntary Manslaughter:

· The provocation must come from the victim; you can’t be having a bad day.

· If you find out that something disastrous happening or you witness something (adultery) and you act at that moment.

· In the heat of battle; if you decide to “duke it out”; you did not have time to think.   (Ask her about this to clarify it.) 

· Should the jury be allowed to hear the details of the rape and incest?

· The Court only allows knowledge of the act and not details.  The judge felt that the cooling off time was sufficient to allow Defendant to cool off, which would raise the offense to murder rather than manslaughter.

· Many courts deem that 24 hours is sufficient for cooling off.

· When Defendant got to victims house, his passions were rekindled by the statements of the victim.

· It is not justified or excused, but just understood.  Not murder, voluntary manslaughter.

· With voluntary manslaughter, the passion is so great that your reaction to it does not allow for premeditation.

· Defendant had a subjective belief that the cause occurred.

· Objective, reasonable, subjective: Belief.

Bedder v. Director of Public Prosecutions- Voluntary Manslaughter-Provocation
· Provocation would arise if the conduct of the deceased toward the Defendant was such as would cause a reasonable person, and actually caused the person to lose his self-control suddenly and to drive him into such a passion and lack of self-control that he might use deadly violence.

· The provocation must be such as would reasonably justify the violence used.

· Infirmity of body or affliction of the mind of the assailant is not material in testing whether there has been provocation by the decedent to justify the violence used so as to reduce the act of killing to manslaughter.

· The reasonable person, the ordinary person, is the person you must consider when considering the effect which any acts, any conduct, any words, might have to justify the steps, which were taken in response thereto.

· He is 18-years old and impotent.

· The def want the jury instruction to be changed: to add provocation.

· He wants verdict to be changed from murder to Vol Manslaughter(means to kill).

· He tries to hold on to her; she slaps him to try to get away; he held her down; she then hits him in his personals; now there is anger.

· This is more than the reasonable impotent man standard that he wants to be tried as; the courts said that he can not abide by this; this would punish people with a good temper and not punish people with a bad temper.

· If she would have hit him in the groin immediately and there was not any struggle after this and that he killed her, it might have been different.

· He was angered to begin with, and she just made it worse.

· Mental or Physical Infirmity?  This case is Mental Infirmity.  

· There has to be some reasonable standard of conduct, or this would give everyone an excuse for murder.

State v. Horton- Involuntary Manslaughter
· An offense malum in se is one which is naturally evil, as murder, theft, and the like. Offenses at common law are generally malum in se. 

· An offense malum prohibitum, on the contrary, is not naturally evil, but becomes so in consequence of being forbidden. 


Involuntary manslaughter

· No intent to kill.

· No intent to cause serious bodily injury (SBI).

· No Depraved Heart.

· No Felony Murder.

· Killing was an accident.

· Malum Prohibitum: Not a danger to persons or property.

· Malum in se: Is a danger to persons or property.

· Reminiscent of felony murder.

· This case is about misdemeanor manslaughter.

· Involuntary Manslaughter

· No Malice: Do an unlawful Act (not a felony).

· Do a lawful act in an unlawful way.

Criminal Negligence

· Any act that has reckless disregard for human life.

· A substantial and unjustifiable risk.

Horton:

· Was trespassing (misdemeanor).

· The court says that there was no tort negligence or criminal negligence.

Misdemeanor Manslaughter:

Ex. Driving while intoxicated and an accidental killing = Involuntary Manslaughter.

Malum In Se:

· Crimes that involve a potential loss or danger to people or property (Rape, Burglary, etc., Potential harm).

· Court rules that trespassing is not Malum In Se, but …Malum Prohibitum.  Malum In Se crimes were recognized under the common law.

Malum Prohibitum:

· Evil in that it is prohibited, not evil in itself.

Three Hypotheticals:

1. Trespass to kill wild game….NO.

2. Trespass to shoot domesticated chickens….YES.

3. Not trespassing, Accidental killing (Negligent, not reckless)….NO.

Manslaughter: It follows the felony murder rule.

Trespass is not the culpable evil act, but trespassing to kill chickens or otherwise harm property of a victim is a culpable evil act.

Involuntary Manslaughter
Commonwealth v. Feinberg

· Involuntary manslaughter consists of the killing of another person without malice and unintentionally, but in doing some unlawful act not amounting to a felony, or in doing some lawful act in an unlawful way.  Where the act in itself is not unlawful, to make it criminal the negligence must be of such a departure from prudent conduct as to evidence a disregard of human life or an indifference to consequences.

· Mens Rea: Recklessness.

· He sold 390 cans of industrial strength sterno and 31 people died.  8-9% death rate based on cans sold.

· The cans were sold under the direction and control of the defendant, and with his consent.

· He did it doing a lawful act in a criminally negligent way.

· Involuntary Manslaughter.

· Lawful act in an unlawful or reckless way.

· He demonstrated a wanton and reckless disregard for the welfare of those whom he might reasonably have expected to use the product for drinking purposes.

· He was in full charge of the operation of the store when the bulk of the new product was sold.

· He was convicted of Involuntary Manslaughter

· Doing a lawful act in a reckless manner

· Mens rea is recklessness 

· Old: 4% methyl alcohol; Caution Flammable;

· New: 54% methyl alcohol; Skull, Danger, Poison, Not for home use;

· These customers were not aware of the change in % of alcohol

· The courts said that he knew that they were using it for these purpose; it was supposed to be used to heat the food.

· He bought 720 cans; after he found out about the deaths he returned 330 cans; which meant that he sold 390 cans in a short period of time.

· He is the only supplier in the neighborhood.

· Out of the 390 cans sold, 31 people died( 8% of the buyers (that is a lot).

· A part time worker also sold these cans; how do we know that the part-time worker did not sell these cans? It does not matter, because he was an employee; the cans were sold under the direction of Feinberg, the store owner.

· He is doing a lawful act but he did it a criminally negligent way.

· The people who died also misused the product; so is it fair to hold the store owner liable?  What is the duty of the store owner?  Does he have a duty to warn?  There is too much burden on the store owner.  

· Remember:

· Lawful act done in a reckless manner.

· The owner knowing about the misuse was an important fact in the case; he was probably aware of the new warning and the fact that he most likely knew that the % increase had occurred.

· He seems even less liable, because each container had a skull on it.

· What should a reasonable store owner do?  There are different arguments.

· At what point does Criminal Law step in and make the knowledge of misuse of their products to the consumers and sell it to them anyways, will it be a crime.

· If he was breaking the law and he committed a criminal act, what should the legislature do?  the court said that he should know better and if he knew that the people were misusing the Sterno, he is liable because he had a duty not to sell products if he is aware of the misuse of it.

· In the Sarah Lee problem the causation is the problem. (Man eats 100 cakes and dies of a heart attack, is it the same the Sterno case)

· Serocriptcrat: makes you throw up; and he is a known Bulimic to the Randall clerk; is the clerk responsible?  More like the Sterno case or the Sarah Lee case?  The difference is that it is that it did not happen in one sitting.  He was also bulimic, and the pill was used for its purpose so there is no misuse.

· This case was seen as a nasty store clerk who was taking advantage of the poor people in the area.

· Decide on your own where the line is drawn through the facts; no notice; look at foreseeablity also to decide; look at all the factors to make a decision.

· Like the Gutierrez case, you have to look at the whole case as a whole, all of the evidence.

§ 19.04: Manslaughter (equivalent to Involuntary Manslaughter).

· There is no Voluntary Manslaughter in Texas.  It is a punishment issue in Texas.  The Defendant must be found guilty of murder and then he has to argue for “heat of passion,” which is a 2nd degree felony that in the punishment phase is 2-20 years in the clink.

Biparcated trial system in Texas:

1. Guilt or innocence.

2. Punishment phase.

Criminally Negligent Homicide: Awareness.

In the police Hypo: What was the pusher’s intent when he pushed him?

Assault: § 2.02-§ 2.03

P. 35 Supplement.  Class Problem.

· (b)(1) Intentionally and Knowingly.

· (b)(2) Intent to cause Serious Bodily Injury and do ant act clearly dangerous to human life.

· Involuntary Manslaughter: Recklessness. Awareness of the risk that death might result. 3rd  Degree Felony (Now 2nd Degree Felony).

· Criminally Negligent Homicide: Same risk of death, but not aware and should have been aware.

Assault

Common Law

Battery:

1. Voluntary Act.

2. Intent to injure or criminally negligent AND
3. Bodily injury or offensive touching.

Assault:

1. Attempt to commit a battery (victim does not need reasonable apprehension) OR

2. Put the victim in fear of imminent bodily harm (need a reasonable apprehension).

· Go down each requirement methodically.

· There is no such crime in Texas as Battery.  It is combined into assault.

Hogenson v. Williams-Assault-TX Penal Code §22.01
· Section 22.01.  Assault 
(a) A person commits an offense if he:

(1) intentionally, knowingly, or recklessly causes bodily injury to another; or

(2) intentionally or knowingly threatens another with imminent bodily injury; or

(3) intentionally or knowingly causes physical contact with another when he knows or should reasonably believe that the other will regard the contact as offensive or provocative.

· An assault is an offense against the peace and dignity of the state, and the conduct constituting an assault is that which is described in the Penal Code.  That conduct is also an invasion of private rights constituting a civil tort, but the definition of an assault is the same whether it is the subject of a criminal prosecution or a civil suit for damages.

· Standard for determining recklessness.

· Must have a Substantial Departure from how a reasonable football coach in Texas would act or do.

· Is consent a defense in this case? 

· § 22.06.

· One of the keys to the prosecution is that the standard of the football coach needs to be a reasonable one.

· Is consent a defense in this case?  It will depend on the abuse…§ 22.06( Consent Statute…
· Ask her what statute she was reading definition from 1.047???

· Was the injury beyond the scope of what is reasonable under the consent that was giving to play football?  This is what we need to determine. This might not be applicable to this case, but probably to a professional player who gets assaulted could analyze it this way.

· His parents consented to normal football abuse; you can’t consent to SBI… 

· The defense can’t use consent as a defense.

Garrett v. State- Assault-§22.01
· There need not be any physical contact in order to have an assault.

· The gist of assault, as set out in §22.01(a)(2), is that one acts with intent to cause a reasonable apprehension of imminent bodily injury (though not necessarily with intent to inflict such harm).

· Criminal assault requires that a person knowingly or intentionally threaten another with imminent bodily injury.

· Bodily injury means physical pain, illness, or any impairment of physical condition.

· Imminent denotes that something is ready to fall on the instant.

· An assault under §22.01(a)(2) may be accomplished through the use of an animate object, such ads a dog.

· Prior conviction for burglary of a building.

· Assault by threat.

· Defendant complains that it was the dog doing the threatening, not him.

Burden of Proof:

· When you have a Defense, the Burden of Proof shifts to the Defendant.

Burden of Proof :Defenses to violent crimes: like murder or assault

· The burden of proof switches when we have insanity, etc. it is now on the defense.

· B of Prod + B of Persuasion = Burden of proof

Burden of Production:

· Some evidence of the Defense must be produced.

· If the defense satisfies the burden of production, then it goes to the jury.

· Burden of Production- it requires that party to produce Some Evidence of the defense; the burden is always on the defense; if there is no evidence than the defense will lose.  Example is they plead insanity…the burden of proving some evidence of insanity will be placed on the defendant and if no one produces any evidence of proving insanity on the defendant’s part, then he can’t claim insanity. If they do produce insanity, then the defense will get a jury charge and then it will be up to the jury to decide.

Burden of Persuasion:

· Burden of Persuasion- for plain & affirmative defenses; we are at the jury- who has to persuade the jury? It depends… 2.03 -if we have a plain defense like self-defense, then the burden switches, and the prosecution must disprove the defense beyond  a reasonable doubt; this means that the jury will get an instruction saying that they must find for self –defense unless the prosecution can disprove that it was not self-defense beyond a reasonable doubt………. 2.02- In an insanity defense, the defense has to prove the burden of persuasion in showing the affirmative defense of insanity to the jury by a preponderance ( not beyond a reasonable doubt, that is the prosecutions job)
§ 2.02
§ 2.03
There is a divide here because the burden of persuasion may be 




different.

§ 2.03:

Plain Defenses

(like self-defense)

The burden switches and the prosecution must disprove the defense Beyond a Reasonable Doubt.

Prosecution has the burden of persuasion.

§ 2.04:

Affirmative Defenses

· Insanity.

· The Defense must prove the Affirmative Defense by a Preponderance of Evidence.  Defendant thus has the burden of persuasion.

Self-Defense in Texas:

· You lose your right to self-defense if you were the First Aggressor…especially without trying to retreat first.

· There was an order provoking his probation: he already committed burglary of a building and was put on probation; he was doing his time in the free world outside of prison.

· One of the terms of his probation was that he can’t commit any other crimes and if he does the judge will indict him under his original crime that he was given probation for as well as his new crime.

· He was assaulting people with “Tiny” – his dog, a Doberman Pincher.

· He would let the dog lunge and say “sic em”; he was using this dog as a weapon; but he never let the dog go; and then the cops killed Tiny.

· What kind of an assault would this be?  22.01 a 2? This was an assault by threat.  

· The defendant is saying that it was the dog, and he got killed.

· They say, that a dog however, is an inanimate object, and can be used as a weapon, (the Barnes case is referred to); the dog can be used as a weapon;

· How can they link the dog to defendant? 

· He was basically using it as a weapon; he said “sic em”

· The mens rea of owning a dog that just bites a mailman is different than the mens rea of him intending to threaten them with the dog;  the dog just running lose is not enough mens rea to convict and show that he intended to assault.

· Assault by threat in 22.01 a 2( talks about the apprehension of being harmed.

· If a big guy is threatening a little guy( this is assault.

· The question in this case is can the dog be used as an assault( the court says yes.

· It wouldn’t matter if it was a poodle, as long as it is an imminent threat; as long as it can bite it would be considered an imminent threat.

· Aggravated Assault: 22.02( first of all it has to be an assault.  This case would be 22.02 a 2( maybe you could argue tht the dog can be considered a deadly weapon—look for definition of deadly weapon 1.07);  22.02 b( difference between 1 and 2, 1 is the police officer committing the crime, and 2 is committing a crime against the police officer.

· 22.02  Look at this carefully.

Self Defense in Texas

· Texas cases that the defense has raised it , and it was proved to be bogus:

· Ham case: The boss was giving each one a ham; the defendant the victims friend; the victim then goes in and lies saying that he did not get his ham; when he saw him take the other ham, he said you stole it; he pulled out a gun, and said that he is going to get him; while the defendant was shooting at him he killed him in the meantime the deceased was going to his glove compartment—the def claims self-defense; the defendant lost his right to self-defense because he was the first aggressor.  

· Garbage man case:  they worked together and hated each other; they had a fight, and the victim pulled out his knife; and the defendant responds; the victim then loses his knife; and approaches him with just force; the def then goes and gets his gun and shoots the victim 5 times; just before he dies, he says that he did not mean to do it….. Verdict- look at when the def went up and got the gun, he became the first aggressor now.  He was actually not found not guilty, probably because the victim started it.

Monday, October 8
Two-hour Rodney King Tape on Thursday or Friday.

People v. Goetz- Justifiable Use of Force as a Defense - Assault
· The use of force may be justified in certain circumstances, but only to the extent the person “reasonably believes” the use of force to be necessary to defend himself from what “he reasonably believes” to be the use or imminent use of unlawful force by the aggressor.  The use of deadly physical force is permitted only when the person “reasonably believes” that the aggressor is using or about to use deadly physical force, or is committing or attempting to commit a robbery or other such violent crime.

· The common law required an objective standard of reasonableness when applying self-defense.  Whereas the Model Penal Code permits self-defense where the Defendant believes that the use of deadly force is necessary, the New York statute requires that the Defendant “reasonably” believe.

· An interpretation that permits a subjective standard would fundamentally change the law; it would allow a defendant to escape responsibility simply for believing the actions taken were reasonable and necessary to prevent a perceived harm.  Citizens may not be free to set their own individual standards for the justifiable use of force.

· Even under the objective standard, however, the individual Defendant’s personal knowledge and experience must be considered when assessing the reasonableness of the Defendant’s belief. 

People v. Goetz
· How subjective are we going to make self-defense?

· Justifiable use of deadly force: Self-Defense.

· Body Language

These can all be menacing and can go towards determining what 

· Size 



the intent of the criminal is, or the threatening individual.

· Proximity

· Tone of Voice

· He just decided that he was tired of people trying to rob and mug him and he just had had it.

· The First Grand Jury indicted him on weapons charges but no attempted murder charges.  They hadn’t heard from the witnesses.

· The D.A. should have taken the victims to the courtroom.

· For the second Grand Jury, they brought the victims and some witnesses in to testify.

· The dismissed counts of the indictment were reinstated in the ten count indictment.

· Robbery: Theft with threat of force or even deadly force.

· The second Grand Jury dismissed all counts except for the weapons charges.

· The New York Penal Code looks at what is reasonable through the use of an objective test.  The Reasonable Person Standard.
· The Defense argues for a subjective standard or subjective test: Is self Defense reasonable to the Defendant?

· Part of self defense is that you are justified to the extent you are in danger, or to the extent it is reasonable to defend your person.

· The majority of states permit one to stand his own ground and meet force with force, as long as the Defender is not the original aggressor.

· For the reasonable person standard, the jury is allowed to consider Goetz’s prior muggings.  So, it would be the reasonable New York person standard who had been mugged before.

· This makes the standard or test more subjective.

· He carries a 38 mm. because he was robbed before.

· Factors to look for in trial to figure out the intent of the victims:

· Body language, tone of voice, size, proximity of the person approaching: 

· He has 5 bullets in his gun.

· Cabey was armed, but Goetz did not know this; he approached him and shot him without Cabey being a threat.

· Pattern from left to right means that he wanted to get them all.

· He can want to kill them and be happy to kill them if his force was not excessive.

· 9 days later, Goetz turned himself in.

· 1st Grand Jury:

· they had not heard from the witnesses enough at this point.

· they did not bring the witnesses in because they did not have to bring the witnesses in.

· 2nd Grand Jury:

· when they did testify at this trial, he got a better indictment; it is important that they see the witnesses.

· 4 passengers testified and probably showed the jury reckless endangerment; he was endangering the people on the subway.

· 10-count indictment was given at this trial.

· The prosecution got everything he wanted out of this trial.

· The def wanted to dismiss the charges; he said that they wanted to rob him.( rob- threat of deadly force, intended to kill him or seriously hurt him)

· So basically, when they admitted that they were going to rob him, it shows that he was right in thinking that he was going to be harmed.

· Issue on Appeal: reasonable person standard vs. what is reasonable to Goetz

· Sec 35 of NY Penal Code talks about reasonable belief.

· The prosecution in 2nd grand jury told the jury to look at the reasonable person standard when looking at self defense, use objective test (reasonable person test) he has a right to self defense. Under this test, look at the circumstances and see if his self defense was reasonable under the NY penal code’s reasonable person test.

· The defense is saying that not that it was a reasonable person standard, but what was reasonable to him, a subjective reasonable defendant standard test.  Look at his specific circumstances and look at what HE as the defendant thought.  Was self defense reasonable to Goetz?

· Which test is appropriate?

· Objective test: 

· Subjective test: he was mugged before; under this subjective test it would be better for him for the jury to look at the reasonable person standard according to what the defendant thought. 

· Facts that jury can use:

· He was mugged before.

· The reasonably mugged New Yorker instead of the reasonably person standard. 

· From a legal standpoint, why not the reasonably impotent man standard?  What is the difference? The mugging is inherently dangerous whereas the impotence is not life threatening.   Is it ok to subjectify the defendant?  I don’t think so… Texas would probably not allow this in, but it would also be to the court’s discretion.

Goetz was acquitted from all charges; accept for the weapon charges.  This is bad, she doesn’t and I don’t agree with this.

TPC §9.31( Self Defense

· Force, not SBI

· You can use force to defend yourself, but you can’t exceed the force that is coming towards you, it has to be in kind response.

· The force has to be immediately necessary, I can’t wait until he comes down the hall and hit or trip him; it has to be an immediate response

· If you are the first aggressor, you can’t claim self-defense

· If it is verbal, it is not justified; you can’t punch someone out because they call you a name

· (3) everyone loses their right to self defense if you consented your free will to fight; lets go behind the park and fight, no one can claim self-defense

· if I hit you, and then I abandon the encounter, and I run off and leave or I say that I don’t want to fight anymore, and the person who was the initial first aggressor doesn’t want to fight anymore, the other person who is know mad, if he comes towards you to hit you, then he is now the first aggressor and can’t claim self-defense.

· If you are carrying a gun, you lose your right for self-defense.

TPC §9.32( Deadly Force in Defense of Person

· A police officer is justified.

· If a reasonable person could have retreated, and you don’t, then you lose your right to use a weapon for self-defense.

· If I can retreat in complete safety; if I know that he is coming out to get me, and I am hiding in the bushes and have a weapon to self defend myself; I here can retreat before I can use deadly force, therefore it is not justified if I shoot.

· In Texas, if I can retreat before using deadly force, I have to, or it is not considered self-defense.

Wednesday, October 10
Goetz continued…

It incorporates Objective test: by saying reasonable; what would a reasonable person do under the circumstances

It is also subjective: the jury can here past history, about someone who has been mugged before; they can here a past relationship if it relates back;

The jury is asked to look at two things:


1.  Did Goetz himself subjectively believe that self defense was justified: the answer to 

this is yes; in his own mind he believed that he was being attacked; the jury has to determine this., If the answer to this question yes, 

2.  they then have to ask themselves if his belief was reasonable. Was his expectation reasonable.  

These are the two questions that the jury has to ask, in order to see if self defense was justified.

*How is this difference from the Bedder (impotent case) case?: he was the first aggressor; words are not enough to use self-defense; it would not be fair to set up a medical infirmity standard, and make it ok to be homicidal, because then it would not be fair to the people who don’t have bad tempers.

*In Goetz, what was the legal posture on self-defense?: the jury would consider these subjective point, they would say that they he had reasonable past history in knowing that he should have known how to handle the muggers. Through his past history, he would have a heightened ability to know when he was being mugged.  

*What unites these two cases is the subjective test:  how much of a break are we going to give people; how subjective are we, the courts, going to be in determining how to analyze these cases.* is it  ok, that Goetz can act more violently because he was mugged before; and Bedder, is it ok to say that because he had a history of anger and impotence, is it ok for him to more mad when he was provoked.

BATTERED WOMAN DEFENSE









Ibn-Tamas v. United States- Self-Defense-Test of Admissibility of Expert Witness Testimony
· Three-fold “Dyas” Test To Evaluate Admissibility Of Expert Testimony: (1) the subject matter must be so distinctively related to some science, profession, business or occupation as to be beyond the ken of the average layman; (2) the witness must have sufficient skill, knowledge, or experience in that field or calling as to make it appear that his opinion or inference will probably aid the trier in his search for truth; and (3) expert testimony is inadmissible if the state of the pertinent art or scientific knowledge does not permit a reasonable opinion to be asserted even by an expert.

· In order for expert testimony to be admissible, the subject matter of the testimony must be so distinctly related to some science, profession, business or occupation as to be beyond ken of average layman, witness must have sufficient skill, knowledge, or experience in that field or calling as to make it appear that his opinion or inference will probably aid trier in his search for truth; expert testimony is inadmissible if the state of the pertinent art or scientific knowledge does not permit a reasonable opinion to be asserted even by an expert.

· The trial judge must be guided by the principle that defendant should be free to introduce appropriate expert testimony and that such evidence should be admitted if the opinion offered would be likely to aid the trier in the search for truth.

· Mrs. Walker’s expert testimony was not allowed into the courts.  

· Battered Woman Syndrome( was what she was going to testify in the courts.

· the tension building stage, is where anything can trigger the person

· the reason it is called a syndrome is because it is circular, it happens over and over again until someone walks out of the relationship or someone is killed, etc.

· why did the court not allow the expert testimony in the trial

· because it would have probably alter and help decide how to judge the self-defense of Mrs. Ibn Thomas; it would give information about what constitutes a battered woman, not the specific elements of her Battery

· this is not really fair, according to Crump

· also, because the testimony tries the victim; make the victim look like an evil person, and then hopes that the jury acquits.

· This is subjective defense, no doubt about it.

· Most juries do no let this information in. 

Defense of Others: Of a third person.

1. At Your Peril Test: You are only allowed to use the same defenses that the person you are rescuing can use.

2. Reasonable Person Would Have Had: Allows interviewer to enter based on what the intervener reasonably believes.

· The defense will use the battered woman view, he was a bad man, she was at an acute stage where anything could have happened, he threatened her, he would of killed her.

· The prosecution will say that she was the first aggressor, Dr. Lenor Walker, disregard her testimony completely if you don’t think that she was in fact a battered woman; she knew what she was doing, she was angry, she could have retreated but she shot him anyway; he had been cheating on her, she was mad, she wanted him dead, she knew what she was doing, she was not in a battered woman state of mind.

Defense of Third Person

Two tests:

1. “At your peril test”:  if you see two people in a fight; and you go and help them, and then injured a police officer while trying to save him, you rescue people at your peril; you only have the defense of what that 3rd person has, who just happened to be a drug dealer.  This test discourages intervention.

2. “Reasonable Person Test”: you can intervene into a situation and have the defense of that 3rd person, but at the same time it is different; you have the defense as you reasonably believed it; so go back to drug dealer getting beat again; I the third person, thinks that this dealer is getting beaten too much, and I reasonably believe that he needs to be saved, and so I beat the police officer; to me it is reasonable to believe that this person needed saving and therefore it was reasonable.  This test allows intervention based upon what the reasonable person believes.  Texas follows this test.  §9.33 Defense of Third Person

-a jury will be asked to put themselves in the position of the third person and how we think that he should have reasonably believed he should have done; if it is reasonable that that third person should have been aggressive, then you as the intervener has that same right to use force.

In Texas: §9.41  Protection of One’s Own Property


        §9.42 Deadly Force to Protect Property


        §9.43
· You have more of a right to use self defense in protecting your property than protecting yourself.

· You can use deadly force only if it is in hot pursuit, you can’t wait until the next day and then pursue the robber.

· Reasonably believes: The defendant has to believe it himself and than it has to be reasonable.

· All these crimes include taking of property.

· You have to shoe 1, 2, and 3… you run your analysis through all these points…

· What if the manager shoots and kills a guy who steals gas; if you are entitled to your property, is it ok to kill the guy?  Look at all the circumstances…

· You are only allowed to use forces if they are in the process of doing it, you can’t shoot or use force on someone after they keyed your car, you have to use the force while they are in the process of keying your car.

DOCTRINE OF RETREAT

State v. Abbott- Self Defense
· The issue of retreat arises only if the defendant resorted to a deadly force.  It is deadly force, which is not justifiable when an opportunity to retreat is at hand. 

· Deadly force means force which the actor uses with the purpose of causing or which he knows to create a substantial risk of causing death or serious bodily harm. 

· Deadly force is not justifiable if the actor knows that he can avoid the necessity of using such force with complete safety by retreating.

· Rationally the failure to retreat is a circumstance to be considered with all the others in order to determine whether the defendant went farther than he was justified in doing; not a categorical proof of guilt. 

· The doctrine of retreat reflects a policy with respect to the use of deadly force, and the same policy considerations equally obtain if the end result is something less than murder.

· Although the burden is upon a defendant to adduce evidence to support the defense, yet if such evidence appears either in the state's case or upon the defendant's case, the issue must be left to the jury with this instruction: that the burden is upon the state to prove beyond a reasonable doubt that the defense is untrue, and hence there must be an acquittal if there is a reasonable doubt as to whether defendant did act in self-defense within the definition of that defense.

· Escalation: No real intermission.

· Retreat.
· Use of excessive force.
· The fact that it was a joint or common driveway allows the retreat doctrine to apply.
· You are not required to retreat when you are on your own property.

· You have a duty to retreat if not threatened.
· P. 65: The jury instructions are totally wrong…backwards.

· Retreat never applies when you are being attacked with deadly force.
· Abbott must retreat if he can do so in absolute safety.
· You never have to retreat when threatened with the use of force.
State v Abbott  pg 62

· He does not need to retreat if he was in a fist fight.

· *Retreat is only necessary if you are contemplating the use of deadly force.*

· If you are going to just punch someone, you don’t need to use deadly force, thus therefore, you don’t need to retreat.

· If I come out and try to punch you, you can’t come out with a gun and try to defend yourself because that is excessive force.

· If you are coming at me under immediate attack, with a knife, then it is ok to use a gun to defend yourself as long as you can’t retreat.

· ISSUE: They aren’t concerned with the idea of excessive force, but more about the concept of retreat. Pg 65

· They were on his driveway; you only have to retreat if you can do so in complete safety; if you are on your property you have the right to stand your ground and fight , you don’t have to retreat

· You don’t have to retreat if:

· You are on your own property or,

· It is not safe to retreat.

· He is standing on a common driveway, and the Socranos are coming at him with a bunch of tools, and Abbott is approaching him with deadly force; does he have to retreat under these circumstances?  

· No, retreat never kicks in when you are attacked by deadly force, you can stare them down when they are approaching them only because he has not yet picked up the hatchet.  Once he picks up the hatchet, he has to decide if he should retreat or not.

· The charge should have said:  

· … they are threatening death or SBI, they are therefore the first aggressors; … if excessive, then duty to retreat.  He is only supposed to retreat if he could do so under complete safety.

· What triggers retreat is the def’s possible use of deadly force.

· Duty to retreat will be judged objectively and subjectively.

· He got convicted because of the backwards jury charge.  Under this jury charge, Abbott, should have retreated when Nicholas was first approaching him.  

· You never have to retreat, unless you are contemplating the use of deadly force.

· COMMON LAW: The def when contemplating the use of deadly force to defend himself, must retreat, if he can do so in complete safety: this is legal requirement: unless he is on his own property and he his not he 1st aggressor( therefore justified.

· TRUE MAN LAW: (followed in the majority, but not in TEXAS) One does not have to retreat even if  he is the first aggressor; you never have to retreat

· TEXAS: the middle ground; the model Penal Code position, this is where TX got it from; whether or not a person retreats depends on whether or not if retreat was reasonable, but is only one of the circumstances in judging if it was reasonable.  The jury has to ask if it was reasonable for the person to retreat. TXP § 9.32 (look at it: what is wrong with b?) it is restating the law all along.  The court never said that you had to retreat if you are defending your property; they are stating something that was already there.  What 9.32 b said: “You don’t have to retreat if you use force, but the thing is, is you did not have to in the first place.”

· If def is contemplating the use of non-deadly force the def never has to retreat( in all jurisdictions.
· If the def is using deadly force, the def has to retreat if he can in complete safety, reasonable in TX.  ( in a retreat jurisdiction.
· WHEN I THE DEF AM ABOUT TO USE FORCE IN SELF DEFENSE, I NEVER HAVE TO RETREAT.
TEXAS: follows the Reasonable Person Test( § 9.33

DEFENSE OF PROPERTY

You can use force if someone is taking your property; you can reenter the property and retake your property immediately afterwards.

If there is a lawful alternative or you can get it without force, then you have to be reasonable.

COMMON LAW: If the thief uses force first, it then becomes self defense, and you can then use deadly force.  You can also use deadly force, if the burglar is inside your house if you reasonably believe that he is going to inflict SBI or danger; you don’t have to retreat.

Three Retreat Rules or Types:

· Common Law: The Defendant, when contemplating about a deadly use of force, must retreat unless on his own property and he must not be the initial aggressor.

· True Man Rule: One never has to retreat unless you are the first aggressor.

· Middle Ground, Model Penal Code, (Texas): Whether or not Defendant retreats under the circumstances depends on whether the retreat was reasonable.

· The jury is asked to decide whether it was reasonable or not.

Defendant using non-deadly force = No retreat necessary.

Defendant using deadly force = Depends on doctrine employed.  In Retreat Jurisdictions, it 

is Reasonable Middle, Retreat in complete safety (M.P.C., TX.).

Defense Of Others:

Texas Follows the Reasonable Person Test § 9.33.

Defense of Property: Must warn, signs are enough to warn.


· Under common law, you could not use deadly force to defend property, but it could be used in response to a threat.

People v. Ceballos- Defense Of Property
· The punishment provided by a statute is not necessarily an adequate test as to whether life may be taken for in some situations it is too artificial and unrealistic.  Courts must look further into the character of the crime, and the manner of its perpetration.  When these do not reasonably create a fear of great bodily harm, as they could not if defendant apprehended only a misdemeanor assault, there is no cause for the exaction of a human life. 

· Killing or use of deadly force to prevent a felony is justified only if the offense is a forcible and atrocious crime.  Examples of forcible and atrocious crimes are murder, mayhem, rape, and robbery.  In such crimes, from their atrocity and violence human life or personal safety from great harm either is, or is presumed to be, in peril.

· At common law, burglary was the breaking and entering of a mansion house in the night with the intent to commit a felony.

· Where the character and manner of a burglary do not reasonably create a fear of great bodily harm, there is no cause for exaction of human life, or for the use of deadly force.  The character and manner of the burglary could not reasonably create such a fear unless the burglary threatened, or was reasonably believed to threaten, death or serious bodily harm.

· A defendant is not protected from liability merely by the fact that an intruder's conduct is such as would justify the defendant, were he present, in believing that the intrusion threatened death or serious bodily injury.  There is ordinarily the possibility that the defendant, were he present, would realize the true state of affairs and recognize the intruder as one whom he would not be justified in killing or wounding.

· The user of a device likely to cause death or serious bodily harm is not protected from liability merely by the fact that the intruder's conduct is such as would justify the actor, were he present, in believing that his intrusion is so dangerous or criminal as to confer upon the actor the privilege of killing or maiming him to prevent it.  The actor is relieved from liability only if the intruder is, in fact, one whose intrusion involves danger of life and limb of the occupants of the dwelling place or is for the purpose of committing certain serious crimes.

· Bodily force cannot be justified to prevent all felonies involving the breaking and entry of a dwelling place, including ones in which no person is, or is reasonably believed to be, on the premises except the would-be burglar.

· General deadly force cannot be used solely for the protection of property.  The preservation of human life and limb from grievous harm is of more importance to society than the protection of property.

· He used a trap gun to defend his property when he was not there.

· You cannot do that under the law.

· The defendant says that he is justified in using the trap gun because it is as he used if he was there.  

· The court does not like that; it would be like if he shot a firefighter he was guilty, but if he shot a burglar he was not.

· Since Ceballos was not under deadly force or threatened at the time, it is not going to help him.

· The court says that he section means, you can only defend against felonies that are accomplished by surprised or dangerous; and burglary is not one of them.

· Because no one is surprised by being burglarized.

· All his arguments failed.

Defense of Property:

§ 9.44 Use of Device to Protect Property.

Protection of Property

Tennessee v. Garner- Deadly Force By Police Officers
· The use of deadly force to prevent the escape of all felony suspects, whatever the circumstances, is constitutionally unreasonable.  It is not better that all felony suspects die than that they escape.  Where the suspect poses no immediate threat to the officer and no threat to others, the harm resulting from failing to apprehend him does not justify the use of deadly force to do so.

· Whenever an officer restrains the freedom of a person to walk away, he has seized that person.  While it is not always clear just when minimal police interference becomes a seizure there can be no question that apprehension by the use of deadly force is a seizure subject to the reasonableness requirement of U.S. Const. amend.  IV.

· To determine the constitutionality of a seizure the court must balance the nature and quality of the intrusion on the individual's U.S. Const. amend.  IV interests against the importance of the governmental interests alleged to justify the intrusion.  Because one of the factors is the extent of the intrusion, it is plain that reasonableness depends on not only when a seizure is made, but also how it is carried out.

· The use of deadly force frustrates the interest of the individual, and of society, in judicial determination of guilt and punishment.  Against these interests are ranged governmental interests in effective law enforcement.

· A police officer may arrest a person if he has probable cause to believe that person committed a crime.

· Civil Suit: 42 U.S.C. 1983:

1. 14th Amendment (No unreasonable searches and seizures).
2. Color of Law (within the scope and duty as police officers or government officials).
· Tennessee Statute lets officer use force, even deadly force to stop a fleeing felon.

· You can have a statute unconstitutional on its face.

· This statute is unconstitutional as applied to this case.
· The majority is protecting the right of the suspect to live balanced by the right of society to keep the suspect from escaping.
· Garner posed no discernable threat.

· Suspect: Has “probable cause” to believe that Garner has committed a violent felony.

§ 9.51:

1. Reasonably believe conduct (use / attempted) use of deadly force, or 

2. Reasonably believes there is a substantial risk that suspect will cause death or serious bodily injury to another.

10-17-01

§9.44 Use of Device to Protect Property

· (1) this tells that you basically can’t use a trap gun because it can cause death or SBI and

· (2) you must have both of these for it to be lawful.

Tennessee v Garner  pg 517  CIVIL LAWSUIT

· Police officer shoots and kills a 15 year old burglar because he would stop when he asked him to stop climbing over the fence.

· Because it was dark, the police officer could not see what he had in his hand; but it was pretty evident to him that he was not going to shoot; all he wanted to do was escape.

· Bit the dissent said he was not sure that he had a weapon in his hand.

· Who is right?  The majority or the dissent?  

· We think that he probably said both because he was questioned by both sides; therefore we are going to get slightly different answers to the same questions because each side will ask him the same question.

· The majority believes that he probably shot him because he did not want him to get away.

· But, it is pretty obvious that he was not in any immediate danger.

· 42 USC 1983( this is the code he sued him under; in order for Mr. Garner to win his case he had to prove 2 things by the preponderance:

1. that there was depravation of Garner’s (15-yr old boy) civil rights; his right to live, the 4th Amendment( prohibition against unlawful searches and seizures.

2. the person (police officer) was acting under the “color of law”; if the police officer was acting under the scope and duty of what a reasonable government official (police officer) should do with probable cause.

· Under Tenn. statute an officer can use deadly force to stop a fleeing felon.

· Therefore the issue is: IS THE TENN STATUTE UNCONSITUNTIAL?

· When it comes to constitutional law, you can have a statue that is unconstitutional on its face.  Therefore it needs to be reevaluated.  

· The police officer seized him by killing him

· The courts say that it was unconstitutional the way he seized him; he killed him.

· 2 interests to consider:

1. right for the suspect to live

2. right of society to keep Garner from escaping

· This is how the court tries to figure out if what the officer did was right or not:

1. If Garner did prose threat to the officers, then ok: but Garner did not.

2. He suspects that “probable cause” that Garner has committed a violent felony (therefore he could kill again): but Garner did not.

· What we have here is “good faith Probable Cause”; we have to decide what to believe.

· Supreme Court’s job is not to do justice in individual cases; it is for the guidance of public policy.

· Under the Common Law, the criminals were going to die anyway, so if you are going to get that close and personal, as an officer, you have the right to shoot.

· Since the police dept did not see that it was that important to allow Hyman to use deadly force, the courts agreed and said that they will not either.

· Under Common Law burglary was considered a theft at night; they are forcible and atrocious. 

· But this is not true of all burglaries; we have to be able to make a distinction.

§9.51 Arrest and Search

· (1) …reasonably believe that conduct/use attempted to use Deadly force; or

· (2) the actor reasonably believed that there is a substantial risk that he person to be arrested will cause death or bodily injury to someone else; he is armed and threatening

Friday, October 19
Use of force and use of deadly force by police:

· Police never have to retreat.

In the Rodney King case:

Powell: Did he use force and was it excessive?

· Was it deadly force that he used?

· Was the force, if found deadly, excessive?

· Probable cause to believe that the suspect will be a threat of Serious Bodily Injury or death to the officer.

· Probable cause to believe that he committed a felony that involved actual or threat of Serious Bodily Injury or death.

How should the jury view the actions from the standpoint of the reasonable police officer?

Monday, October 22
Rape / Sexual Assault

Common Law Rape was a felony, punishable by death:

· Required the unlawful intercourse by a male upon a female over the age of ten, not his spouse, without her consent, and against her will.

· The common law viewed rape as a crime of passion, not a crime of violence.

· Required earnest resistance: That degree of resistance that a reasonable woman would put up in a similar circumstance to keep from being raped.

· It was there to give notice to the Defendant.

· No was not enough.

· The woman had to display wounds and bruises.

· Running through Commonwealth v. Burke is the idea that a woman would be willing to fight to the death.

· Prior sex history, under common law, was admissible.

Commonwealth v. Burke- Criminal Sexual Assault”By Force Without Consent”
· A man who has carnal intercourse with a woman (not his wife) without her consent, and while he knows that she is insensible and incapable of consenting, is guilty of rape.

· The expression "without her consent," used in reference to rape, includes cases where the defendant acts with knowledge that the woman is insensible and incapable of consenting.

Commonwealth v. Burke

· No prior consent, but the woman was dead drunk.

· The court says that “against her will” and “without her consent” mean the same thing.

· This case shows an abandonment of the earnest resistance rule.

· She could not fight back, she was passed out drunk.

· In Burke, the court was afraid that if it did not abandon the earnest resistance requirement, bigger problems might arise.

· Common law basically just looked at the physical aspects, rather than the mental ability to struggle.

· Common law rape was punishable by death.

· It was either death or acquittal.

· Partners must know each other for “Date Rape.” 

· There is a 90%-95% acquittal rate for date rape.

· Stranger on stranger rape has about a 90% conviction rate.

State v. Rusk- Sexual Assault-By Force and Without Consent
· The kind of fear which would render resistance by a woman unnecessary to support a conviction of rape includes, but is not necessarily limited to, a fear of death or serious bodily harm, or a fear so extreme as to preclude resistance, or a fear which would well nigh render her mind incapable of continuing to resist, or a fear that so overpowers her that she does not dare resist.

· The question whether the intercourse had been consented to or had been accomplished by force, was one to be resolved by the trier of facts.

· Threats of force need not be made in any particular manner in order to put a person in fear of bodily harm.

· Due process requirements mandate that a criminal conviction not be obtained if the evidence does not reasonably support a finding of guilt beyond a reasonable doubt.

· The applicable standard is whether, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.

· The vaginal intercourse once being established, the remaining elements of rape in the second degree are, as in a prosecution for common law rape (1) force, actual or constructive, and (2) lack of consent.  The terms "force," "threat of force," "against the will" and "without the consent," are not defined in the statute, but are to be afforded their "judicially determined meaning" as applied in cases involving common law rape.  In this regard, it is well settled that the terms "against the will" and "without the consent" are synonymous in the law of rape.

· Force is an essential element of the crime and to justify a conviction, the evidence must warrant a conclusion either that the victim resisted and her resistance was overcome by force or that she was prevented from resisting by threats to her safety.  However, no particular amount of force, either actual or constructive, is required to constitute rape.  Necessarily that fact must depend upon the prevailing circumstances.  Force may exist without violence.  If the acts and threats of the defendant were reasonably calculated to create in the mind of the victim, having regard to the circumstances in which she was placed, a real apprehension, due to fear, of imminent bodily harm, serious enough to impair or overcome her will to resist, then such acts and threats are the equivalent of force.

· However reluctantly given, consent to the act at any time prior to penetration deprives the subsequent intercourse of its criminal character.  There is, however, a wide difference between consent and a submission to the act.  Consent may involve submission, but submission does not necessarily imply consent.  Furthermore, submission to a compelling force, or as a result of being put in fear, is not consent.

· The “pit stop” was the name of the guy’s apartment.

· A reasonable person would be in fear of immanent bodily harm or death.

· “Immediate out cry.” 

· The dissent say to resist to the utmost.

· Dichotomy in Rusk: Earnest resistance is required if reasonably possible.  The dissent still wants earnest resistance.

· There is a movement toward a looser standard.

Sexual Assault § 22.011:

· For adult victims, consent is an issue.

· For child victims, consent is not an issue, there is more strict liability.

· Mistake is not a Defense for child cases.

· Not Called Rape: No longer a crime of passion (Assault by different method).  The statute is gender neutral.

§ 22.011 (a)(1):

(A) Intercourse, devices, could be female on female, etc.

(B) Defendant must be a male.

(C) Contact or penetration, could be a third person, doesn’t have to be Defendant.

· Hands are not sexual organs (Assault).

· For a child all that is needed is contact.

· A child is someone who is under the age of 17 and not the spouse of the actor.

· A minor who is married is treated like an adult.

Nowhere in the consent statutes does the victim have to give earnest resistance.

§ 22.011 (b)(1): By use of force.

(b)(2): By threatening to use force.

§ 22.011: 

(b)(4): Say multiple personality has a promiscuous side…consent is no Defense.

(b)(6): Requires the actor to actively control or impair.

The difference between 2 and 7 is that 7 deals with third persons.

(8): Coercion.

Defenses: For having consentual sex with children.

§ 22.011:

(e)(1): Not more than 3 years older than the victim.

(e)(1)(A): Not a registered sex offender.

· Child must be 14 or older.

(d)(a)(2): Protects Doctors in the course of their legitimate duties.

Larceny:

The common law was originally for the protection of one’s safety.

· Larceny first required a taking and carrying away or asportation.

· Sufficient in asportation that it was trespassory.

· Taking: Under the early common law, the “taking” required for larceny had to be by force or stealth, and as a consequence the principle developed that the taking had to be trespassory.  It was said that the taking had to be such as would give rise to a civil action of trespass de bonis asportatis.  This requirement means that the taking must be without the consent of the owner of the goods.

· Intent to Steal: Planned to keep property permanently.

· Must coincide with the taking.

· Force or stealth without consent.

10-24-01

Rusk…(cont’d)

“if you run  again I will choke you.”

The court said that there was no force, and therefore the rqape conviction was reverse.

You have to “ER” unless you are under immediate threat of death, SBI; however, unless you have a group of people making verbal threats, that is not enough reisstance.

You must use “ER”if you are under threat of death.

Sexual Assault § 22.011

Adult Sexual Assault

a1- adult victims; consent is an issue.

a2- child victims; a child is someone under 17 yrs of age; consent is not an issue, a 30 yr old man can't use consent as a defense if she was 12( not going to work, because it is a strict liability rule.  

Not called rape, but sexual assault; 1.) this is to signify to the jury that it is no longer a crime of passion; and  2.) it is also not gender specific

Look at the statute closely.

A 2 c ( is the first part of the statute that talks about contact; “a woman putting her hand on the man’s you know what, is this a crime under C.” No because a hand is not a sexual organ. 

Child Sexual Assault

A 2 A, B, C: the difference in this statute is that consent is not an issue.   

D, E: this requires contact.

Who is a child? under the statute.

· Under the age of 17 yrs. old

· Unless, she is his wife.

· Hypo: 15 married to 19 yr old Jethro:  he forces himself upon her( no consent, sexual assault; she would be tried as an adult.    Therefore you can't have unconsentual sex with an adult.  A1a with Jethro: 

· Hypo: latter, sex was consensual; she is treated as an adult. 

· Hypo: Billy, A2a  A friend, who rapes her, this is sexual assault: there was no consent.

· If you under age and married to someone, then consent, therefore you are treated as an adult.

No were under the rule is there Earnest Resistance:  but, in a jury they want to see it; all the bruises, etc.

22.011 (b) ( what constitutes a consent.

B1( the actual punching of the victim if he doesn’t have sex with her.

B2( I will punch you if you don’t have sex w/me; the threat of it.

B3( Unconscious: asleep, someone who is in a coma, a paralyzed, physically unable to resist.

B4( sleeping with a schizo; he slept with the slut personality.

B5( Victim is conscious: gyno doctor takes advantage of the woman patient.

B6( slipping a pill to put a girl out. The defendant has to actively impair the victims ability

B7( if you don’t have sex with me I will beat up your 3-yr old.

B8( a judge will help person on trial if she goes to the back room and has sex with him.

          a police officer tells her if she has sex w/him he will not file a ticket.  Coercion. 

B9( a patient goes in and sees a psychotherapist, and he tells her that you are to uptight and you   

          need to sleep with me.

B10(  a rabbi or priest tells girl that she should have sex with him.

Defense on having sexual consent with children:  Look at § 22.011 (e) and (d)

· The defense has to prove this.

· If it is a consensual that is an affirmative defense.

· If two children less than a three year age difference, 15 and 16, it is not an assault.

· (d) this protects all doctors against being accused of sexual assault if they are only doing an exam

§ 22.02  Aggravated Assault

· 22-yr old woman has sex with a 13 yr old( this is sexual assault of child under a2 but since he is under 14yrs old it is also aggravated assault; this is first degree felony.

Larceny

· originally under common law, the only crimes noticed were felonies, not misdemeanors and all of these were like rape, kidnapping, etc…  and larceny

· Larceny: was a crime that prevented crimes of violence; the king was worried about his peace in the kingdom; the law was made so the king could make sure that violent outbreaks were prevented.

· It used to consist of the

· Carrying away of the property= “asportation”; sufficiently so that the taking was trespassary; meaning that I have converted the watch into my own property.

· Therefore, you couldn’t steal services or real estate: if you snuck in and watched a play, that is not taking of a property; 

· It has to be property belonging to another; it doesn’t have to be property belonging to the true owner.

· Thieves can steal from thieves.

· Intent to steal: you intend at the time of the taking, that you intend to keep the property permanently or for a substantial or undetermined about of time.  The intent to steal must coincide with the taking.

· The taking must be trespassrory ; it must be wrongful, the owner did not consent; usually by force or by stealth.  It is the trespassory taking in the OLD COMMON LAW, that makes it larceny.

Friday, October 26
Development of Common Law Larceny

· Tresspassory Taking (interrupting the King’s Peace; death)( (these are the 3 forms 

that developed)

· 1.) Larceny  

· 2.) Embezzlement: taking of property when you have legal possession of it. (you take your friend’s watch to get fixed, but instead you convert it to your own use; it couldn’t be larceny; it can't be because it wasn’t taking of it, you also didn’t trick him; that is why we had to make a new category) there is no tricking in embezzlement.

· 3.) “Theft  by false pretense”: don’t think of it like we think of theft today, because it is not the same thing.  This phrase goes hand in hand with Larceny by trick; where the defendant gets both title and possession of goods.   I took car only with possession, but without a title (larceny by trick) but what if I also gave you the title, then that would be theft by false pretense.

· Crime of Violence ( to crime of property

· Larceny by trick( you get possession of the item (I give you a bad check for your Porsche and you drive off with it.)  You take possession of the item by trick or device.

· WHAT IS BLACK ACRE THAT SHE IS TALKING ABOUT?

· Theft by bailee: if you open the box then you have committed a crime; 
Larceny:

· Common law larceny was a crime of violence punishable by death.

· More modern view moved from a trespassory crime to one against property.

· Larceny by trick (possession of the item by false trick or device.

Embezzlement:

· Thief has legitimate possession of property by property owner.

· He then converts it to his own use.

· This is not larceny because it is not a trespassory taking and not trickery.

· Bailment Arrangement: Bailor gives possession lawfully to bailee to for example ship goods to market.  Widgets packed in a box, bailee is given possession of the box, not its contents, so if the contents are broken into it is larceny.
Theft By False Pretense:

· Larceny by trick, where the Defendant gets title to and possession of the goods.

· The difference between Theft By False Pretense and Larceny is that Defendant gets title.

Barnes v. State- Felony Theft
· Tex. Penal Code Ann. § 14.12 (West’s §31.03) reads that to constitute "taking" it is not necessary that the property be removed any distance from the place of taking; it is sufficient that it has been in the possession of the thief, though it may not be moved out of the presence of the person deprived of it; nor is it necessary that any definite length of time shall elapse between the taking and the discovery thereof; if but a moment elapse, the offense is complete.

Winters v. State- Felony Theft
· When intent is an issue, evidence of extraneous offenses or acts on the part of the accused are admissible to show such intent or a particular scheme or design used by him. 

· On appeal the evidence must be viewed in a light most favorable to the jury's verdict.

· The state may ask the witness if he has heard of acts by the accused, which are inconsistent with the character trait, testified to on direct examination.

· When defendant's objection was general, and is not the same objection as he urges on appeal, in such situation no error is preserved for review.

· Nothing is presented for review where the ground of error does not comport with the objections by counsel at trial.

People v. Olivo, Gasparik, and Spatzier- Larceny-Taking
· The movement or asportation requirement of larceny is satisfied by a slight moving of the property. 

· A shoplifter need not leave the store to be guilty of larceny.

· The common law originally emphasized the trespassory taking requirement of the offense of larceny, but as the law developed, the offender's intent became more important as society sought to protect property rights.  The modern approach focuses upon the actor's intent and the exercise of dominion and control over the exercise of dominion and control over the property.

· Even though the owner consents to a customer's possession of goods for a limited purpose, that consent does not preclude a conviction for larceny.  If the customer exercises dominion and control wholly inconsistent with the continued rights of the owner, and the other elements of the crime are present, a larceny has occurred.  Such conduct on the part of a customer satisfies the taking element of the crime.

· In a petit larceny or shoplifting case, any attending circumstance is relevant and may be taken into account so long as it bears upon the principal issue of whether the shopper exercised control wholly inconsistent with the owner's continued rights.

· A taking of property in the self-service store context can be established by evidence that a customer exercised control over merchandise wholly inconsistent with the store's continued rights.  A customer who crosses the line between the limited right he or she has to deal with merchandise and the store owner’s rights may be subject to prosecution for larceny.

· Defendants were still in the store when they were detained (self-service store).

· Shopper has custody of goods in a self-service store.  There is no possession.

· Larceny is a taking by possession.
· If they were in possession of property with consent and then stole it, then it is Embezzlement.

· They were moving toward the exit or the proximity of the exit.

· Switch from the requirement of asportation to Mens Rea of Defendant’s intent to steal.

· Exercise of dominion or control over property.

· Olivio: He stole wrenches.

· Gasparik: He took the tag off the coat, and left his there.

· Spatzier:  He put book in his briefcase in the bookstore.  He got into a fight with the owner: this is one of the problems.  Intent to steal

· Issues: How do you prove intent to steal? Especially when he had not yet taken it out of the store?

· The customers have custody of the goods while in the store.

· Possession of jacket would constitute taking out on approval; like Julian Gold.

· What is difference between Custody and Possession?

· Custody: limited ability to deal with the merchandise. (like in a self service store).

· Possession: 

· When you have custody and you take possession unlawfully = larceny

· This is the difference

· In order to be larceny, it can't be possession; and if it is, it has to be taken unlawfully.  

· If you have custody, they were trying to get possession unlawfully, then we can charge them with larceny

· If you have possession, taking it out on approval, and they leave the store, then we can charge them with embezzlement. 

· REMEMBER:  The word theft does not come in Common Law Larceny; we use it today though.

· Moving towards the exit( shows intent to steal.  (more common in Common Law and present penal code, no longer requires asportation (disturbance of the peace) just intent to steal.

· We need to look at whether the shopper exercised control wholly inconsistent with the owner’s continued rights

· Under the more modern Common Law and penal code: 

· the requirement of asportation, we don’t care of keeping the peace anymore, but now we have  switch from asportation to intent to steal; 

· you no longer have to show the asportation just intent to steal.  All you have to do to be charged with larceny is exercise dominion or control over the property.  

People v. Betts- Larceny-Finding of Lost Goods
· It is the general rule of law, in the case of lost goods, that if the finder, at the time of finding intends to deprive the owner permanently of his property, and if he knows or has a reasonable clue as to who the owner is, he is guilty of larceny.  

· In order to constitute larceny by conversion of goods found or of stray animals, there must be, at the time of the finding, an intent to deprive the owner of his property.

· The exclusive, unexplained possession of recently stolen property may raise an inference of guilt sufficient to authorize a conviction for larceny in the absence of other evidence raising a reasonable doubt of guilt. 
· It is incumbent on the People to prove the corpus delicti, which may be proved by circumstantial evidence.

· Prosecution must prove beyond a reasonable doubt that goods were lost through a felonious taking which is the corpus delecti.

· Refer to notes on p. 623…Brooks v State, Note 1.

Larceny: Must have intent to wrongfully deprive the owner of his property.

· Must have the intent to steal at the time of the taking.

· Heifer case

· Finding of lost goods case


· Maybe there should be a moral duty.

· Corpus delicti of the crime: the important part of the crime; must prove the felonious taking of the heifers.

· Prosecution:  couldn’t prove the felonious part of the crime

· Didn’t prove that they were stolen

· Didn’t prove that the fence was actually fixed at the time.

· Referred to the heifers as strays anyways

· Conversion:  in order to constitute larceny by conversion of goods found or of stray animals, there must be, at the time of the finding, an intent to deprive the owner of his property.  (pg 622)

· There has to be intent to deprive the owner of, intent to steal his property at the time you find it.  If the intent is created after the stealing of the goods, there is no conversion.

· You have to tell whether it was lost or not; look at the condition of it.

United States v. Rogers- Larceny-Delivery by Mistake
· An essential element of the crime of larceny, the felonious taking and carrying away the personal goods of another, is that the taking must be trespassory.  It is an invasion of the other's right to possession, and therein is found the principal distinction between larceny and other related offenses. 

· If the initial receipt of the chattel is innocent, its subsequent conversion cannot be larceny, but if the recipient knows at the time he is receiving more than his due and intends to convert it to his own use, he is guilty of larceny. 

· When the transferor of personal goods of another acts under a unilateral mistake of fact, his delivery of a chattel may be ineffective to transfer title or his right to possession.  If the transferee, knowing of the transferor's mistake, receives the goods with the intention of appropriating them, his receipt and removal of them is a trespass and his offense is larceny.  It is proper for the judge to admonish jurors who are in disagreement to re-examine their opinions in light of the contrary opinions of their fellows, provided it is made equally clear that the jury's verdict must represent the final judgment of each juror, and not merely his acquiescence in a majority view of which he remains conscientiously unconvinced.

· Bi-lateral Mistake: Both are mistaken.

· Uni-lateral Mistake: Teller makes a mistake.

· An essential element of the crime of larceny, the felonious taking and carrying away of the persoal goods of another, is that the taking must be trespassory.  It is an invasion of the other’s right to possession, and therein is found the principle distinction between larceny and other related offenses.

· In Rogers, the court is trying to fit larceny into an area where there was no trespassory taking.

· Intent to steal at the time of taking is required, and if none is there, then it is not larceny.

· He has to do an affirmative act in order to be guilty under false pretenses.

· When the transferor acts under a unilateral mistake of fact, his delivery of a chattel may be ineffective to transfer title or his right to possession.

· If the transferee, knowing of the transferor’s mistake, receives the goods with the intention of appropriating them, his receipt and removal of them is a trespass and his offense is larceny.

· He asked for an amount, and the teller gave him a larger amount, because she misread the date as the amount.  

· The teller at the end of the day, showed up short.

· Federal Bank Robbery Statute because it was from a federal bank.


· This law only constitutes trespassory

· We need to make it larceny.

· The court says it could be a unilateral mistake or a bilateral mistake.

· Unilateral: only the teller made the mistake

· Bilateral: they both made the mistake: if we can convince the jury that it was a bilateral mistake, it would not be intent to steal at the time of the taking.  Maybe Embezzlement, but the problem is that he did not come into in lawfully.  

· The question is it a bilateral Mistake?  If he knew that did he have the intent to steal at the time.

· He came into the possession the money lawfully if:

· If he knew that he was getting the money unlawfully, Unilateral mistake, then it would be Larceny.

· Look at arguments: taking of the excess amounts was larceny.

· We are having a problem with this because of the Common Law.

· He knew that when he took the access money, he was making a mistake.

· A taking under the trespassory taking notion is by:

· Force or

· Stealth (sneakiness)

· Her giving him the money without his force or stealth, does not fall into larceny, which is why they had to look at it closely to figure it out.

· The delivery was not complete, 

· If unilateral, it is larceny.

· If bilateral, then not larceny.

· You have to have intent to steal in a crime of taking( the intent to steal must coincide with the taking of the property, or it is not larceny.

· The problem is the Bank Robbery Statute does not include larceny.

· Silence? Can it be a false trickery device?  NO… because he didn’t create the device; no false identification; he did not create an affirmative act; he has to do an affirmative act in order to be guilty of theft under false pretenses.

Asportation:

TX doesn’t require this.  (see supp M)  

Lund v. Commonwealth- Property Offenses-Personal Property
· At common law, larceny is the taking and carrying away of the goods and chattels of another with intent to deprive the owner of the possession thereof permanently. 

· For one to be guilty of the crime of larceny by false pretense, he must make a false representation of an existing fact with knowledge of its falsity and, on that basis, obtain from another person money or other property which may be the subject of larceny, with the intent to defraud.

· At common law, labor or services could not be the subject of the crime of false pretense because neither time nor services may be taken and carried away. 

· In the absence of a clearly expressed legislative intent, labor or services cannot be the subject of the statutory crime of false pretense.

· Larceny refers to a taking and carrying away of a certain concrete article of personal property.

· Where there is no market value of an article that has been stolen, its actual value should be proved. 

· "Any person who: (1) Commits larceny from the person of another of money or other thing of value of five dollars or more, or (2) Commits simple larceny not from the person of another of goods and chattels of the value of one hundred dollars or more, shall be deemed guilty of grand larceny." 

· Some jurisdictions have amended their criminal codes specifically to make it a crime to obtain labor or services by means of false pretense.  
· When the actual taking took place, it was without permission of the owner.

· Saying: “I would have had permission if I asked” is not enough.

· This is still larceny, even though the computer owner testified that had Defendant asked to use the computer, he would have been given permission.

· Recklessness is not intent to steal.

· If he would be allowed to get permission and thought that he might have already had permission, then he was reckless.

· You cannot count intangibles in larceny: (this case was back in the 1970’s).

· In response they passed a statute encompassing computer services, but it was too specific.

· Defendant was charged of theft, computer stuff, while working on PhD.

· He had no authority, to use the computer time and they found the keys to it, were found in his sock.

· The tangible things, that he could aspertate, wasn’t worth that much (the keys) it was the time that was worth more.

· Issue 1: can we prove intent to steal, if the owner would have let him use it anyways?

· Yes, Larceny( because he knows that he doesn’t have permission; because when the actual taking took place, there was no actual consent from the owner. You have to focus on the time of when it occurred;  the crime has been completed, the fact that he would have had permission if he asked makes no difference. The crime is complete when he steals with the intent that he knows that he is stealing, because he knew that he did not have consent from the owner.

· Recklessness is not intent to steal; it is different.

· But, if he thought that he had permission at the time, then you can't prove intent to steal.  If he knew that he would get permission and thought that he might have had permission but he was not sure.  He was Reckless.  

· Recklessness:  Substantial deviation from the normal person… look up.  Same as homicide.

· Issue 2: when charging for larceny/theft can you count the value of computer time, something intangible. 

· The court says that you can't count intangibles’

· So he stole the keys and the printouts = $100

· Computer time was not he subject of larceny = $26,000

· This is because of the time and the Common Law at the time in Virginia.  THIS IS STUPID.

· Issue 3:  he thought that he had permission.

· He did not have intent to steal.


Skeeter v. Commonwealth- Property Offenses-Intent To Steal-Animus Furandi -- Larcenous Scheme
· Larceny is the wrongful or fraudulent taking of personal goods of some intrinsic value belonging to another without his assent and with the intention to deprive the owner thereof permanently.

· It was unnecessary that there be a specific allegation of felonious intent contained in the indictment, a charge in a warrant that the accused did unlawfully take, steal and carry away the property of another is sufficient to charge larceny.  

· Larceny has often been defined as "the wrongful or fraudulent taking of personal goods of some intrinsic value, belonging to another, without his assent, and with the intention to deprive the owner thereof permanently.  The animus furandi must accompany the taking, but the wrongful taking of the property in itself imports the animus furandi."
· In order to find the accused guilty, it is essential to prove that the original taking was felonious -- that is to say, that the taking was done with no intention to return it, but to deprive the owner thereof permanently. 

· Whether or not there is intent is a question of fact for the determination of the jury; and, if from the whole evidence, such intent might fairly be inferred, the verdict of the jury to that effect, approved by the trial court, ought not to be disturbed by an appellate court.

· Larceny can be proved with only circumstantial evidence.

1. Had the victim been patient, he might have gotten the T.V.’s.

2. Ostensible, Temporary, Apparent Consent v. Effective Consent.

· This was not a trespassory taking.

· Consent was given, but not Effective Consent (it was temporary consent).

· Effective Consent is not Larceny.

· If he is doing something wrong, it is probably larceny.

· Larceny, no embezzlement.

· Keys and access codes = unauthorized use = Larceny.

· Total $ to turn over to defendant: $200.

· The cops said to go along with Skeeter, so they can convict him for larceny.

· The defendant then gave $ to girlfriend, and then they never saw her again.

· Can the prosecution prove intent to steal circumstantially?

· There are problems:  

· Had the victim been patient, maybe he would have gotten the TV’s

· We are going to have to prove intent.

· The victim/police gave the money to the defendant knowing that he was a thief; does this constitute consent.

· This case shows intent to steal with false trickery or device.  They were going to fleece the victims out of $200.

· If consent is given under the modern Common Law, in this situation; trying to find the criminal.  (Old Common Law, no trespassory taking no stealth, no crime.)

· The consent wasn’t affective consent it was temporary consent.  Therefore, it the consent is ok, it is still a crime.

· Apparent consent (to detect a crime): (offensible consent) it is not affective consent; it is larceny.  LOOK THIS UP…..

· Affective consent: it is not larceny. LOOK THIS UP…

EMBEZZLEMENT 

Warren v. State- Property Offenses-Embezzlement
· A relation of special trust in regard to the article appropriated is necessary to constitute embezzlement. 

· Where there is at most but a naked possession or control -- that is, a bare charge -- or where the access consists of a mere physical propinquity as an incident of the employment, the felonious appropriation should be regarded as larceny. 

· Embezzlement requires that a relationship be one of special trust and confidence; a relationship in which there inheres, either for the particular transaction or for all purposes, a special right of access to, control, or possession of, the money, article, or thing of value which is appropriated.

Warren v State  pg  647

· He had keys and access.

· Facts show that this was larceny

· He did not have the authority to take the cans.  He had keys plus access

· Keys + access = unauthorized time = larceny (he did not have permission)

· Did he have custody of the cans when he took it at the time?

· No custody.

· No possession.

· He doesn’t have possession and he doesn’t have custody.  

· No possession  no custody of the property at time of taking = larceny

· Did he have legal custody of the cans when he took them?

· No.

· In Olivio, they could have bought the items; they had possession, not custody.

· If he had custody and he took possession of the items, then that is larceny (different hypo; he was transporting the items in his truck legally.)

· As long as you have possession, that is the end of the inquiry.

· The court says that if this were embezzlement; there had to be a relationship between him and the owner.   This case is far from this.

· This case is like the night watchman. He has keys and access and that is it.

Assignment:  Warren, extortion, and robbery.  

Hubbard v. Commonwealth- False Pretenses-Deceptive Practices
· If any person obtains, by any false pretense or token, from any person, with intent to defraud, money or other property, which may be the subject of larceny, he shall be deemed guilty of larceny thereof.
To constitute Larceny four things must concur: (1) There must be an intent to defraud; (2) there must be an actual fraud committed; (3) false pretenses must be used for the purpose of perpetrating the fraud; and (4) the fraud must be accomplished by means of the false pretenses made use of for the purpose, that is, they must be in some degree the cause, if not the controlling and decisive cause, which induced the owner to part with his property.  

· A criminal false pretense has been defined to be the false representation of a past or existing fact, whether by oral or written words or conduct, which is calculated to deceive, intended to deceive, and does in fact deceive, and by means of which one person obtains value from another without compensation.

· The false pretense must be a representation as to an existing fact or past event. 

· If false representations are made, some of which refer to existing facts or past events, while others refer solely to future events, a conviction may be had if it is shown that any of the representations as to existing facts induced the complaining witness to part with his property.  

Hubbard v Commonwealth  pg 649

· He told Mr. Reynolds that his business was doing very well( False Pretense

· He gives him 2 checks 

· The Bank is loaning $ to Hubbard AND then Reynolds has the two checks that he was supposed to hold until they would go through.

· He pulled the same scan before, gave other bad checks, the other people he scammed took the $ and now there is Zero money in the bank.

· What kind of larceny would this be?  pg 651

· Category 3:  theft by false pretense.

· He said that his business is very very good.

· This is a misrepresentation of a present fact: “my business is good”.

· These are sufficient.

· There is a misrepresentation of a past fact: “the loan will go through”.

· These are sufficient.

· There is a misrepresentation of a future fact: “there will be $ in my account when you cash the check”.

· The court says that misrepresentation of a future fact, is not credible, you can't anticipate what will happen.  A promise in the future is not a crime if it is misrepresented.  It will not be sufficient for a criminal charge.

READ THESE NOTES OVER…supp.  123 part N.

To have a theft by false pretense you must have a misrepresentation of a material fact, and that these facts must be past or present facts.  This representation must have induced the owner to part with the material to the thief; it has to be the reason that the owner parts with it.  In order for it to be theft here also, there has to be title exchange.  If the title wasn’t changed then it would be larceny by trick.

See if there is any title to property.  If no title transfer, then no Category 3 theft.  

Look to see if there is a false trickery or device that induces the owner to part with the material.  Category 3 or Larceny by trick in Category 1.  Also, look at how the defendant came into possession; if he came into the property with legal possession, then it will be category 2 embezzlement.

Taking of material with force or stealth:  always a category 1 taking; if I come into lawful possession of the property and then convert it, (category 2) it will be embezzlement, because the unlawful taking occurred while I had possession. If I give you a nickel for a Pepsi can, that will be trickery (category 3).

If you take the property with no intent to steal, and then you decide to steal it, it is not larceny. It might be embezzlement; in order for it to be larceny there has to be intent to steal at the time he takes it.

Theft in TX

· TPC §31.01, 31.03

· No is no “effective consent” if the decent was done with deception or coercion.§31.01(3) (Larceny by trick in Common Law)
· If a person is too young there is no consent.
· If a person is intoxicated there is no consent.
· You can steal intangibles; the value of the intangible( like the recipe of KFC; I stole the value of the recipe which could be worth $50,000. In TX it would be considered theft.

EXTORTION

Extortion: covers threats other than force in the present; a threat to destroy property; a threat to destroy someone if they don’t give you something of value; a threat to ruin someone business or personal life for %; or a future threat to destroy the person’s property is a extortion.  

In TX, extortion is treated like a theft.  The code tells you so.  LOOK AT TPC.

State v. Harrington- Extortion
· The gist of the offense of extortion is the attempt to extort money or other gain and it is not essential to the crime, nor the court's power to deal with it, that the threat be communicated in this state. 

· A demand for settlement of a civil action, accompanied by a malicious threat to expose the wrongdoer's criminal conduct, if made with intent to extort payment, against his will, constitutes extortion.

· Whether Defendant committed extortion or merely represented his client’s interests was a jury question.

· The effort Defendant used to obtain pictures and the threat to public exposure of incriminating conduct in the state where the event took place are sufficient to support a finding that Defendant acted maliciously and without just cause, intending to extort a substantial contingent fee.

State v Harrington  pg 673

· The court said that this is extortion.

· A demand in a civil action accompanied by a threat, against his will, to extort payment, this is extortion.

· You never make an absolute demand and then ask for $.

Robbery: Requires face to face, and an intent to steal.  Part theft and part assault; a face to face, intent to steal; the amount taken in Common Law or Texas doesn’t matter, it is still robbery, because it is a face to face threat.

Burglary:  Theft with force or threat.  Breaking and entering with intent to commit felonies or theft; the amount taken in Common Law or Texas doesn’t matter, it is still robbery, because it is a face to face threat.

Common Law: Breaking in has to be unlawful entry; go through door, window, chimney; 

if the burglar simply walks thought an open door, that is not breaking.  Even if you are in  house that is closed, and then you enter into the bedroom door that was closed, with intent to steal that is breaking; you can also break in, and steal with a key at an unauthorized time.  If you use a trick to gain entrance= sufficient breaking.  If you  open window and put your hand in and take watch, that is breaking; it doesn’t matter what part of the body you use.  What if you send in a robot, monkey, etc.= if they are attached to your body, then it will be breaking, but if not, then no breaking

Habitation: A place where people usually sleep.  You can burglarize a garage, if it is curtilage of the home, meaning it is within the proximity of the home.  

It must occur at night:  The Common Law used to only say burglary if at night; if it wasn’t, then it would be trespass or theft.  The rule was whether or not you could make the person’s features out reasonably at the time.

· The crime takes place at the same time when the trespass is committed…this is very important.

People v. Taylor- Robbery
· Robbery: A person commits robbery when he takes property from the person or presence of another by the use of force or by threatening the imminent use of force.

· Robbery is theft from the person or presence of another accompanied by the use of force, or by threatening the imminent use of force. 

· It has long been emphasized that the gist of robbery is force. 

· Theft: A person commits theft when he knowingly obtains or exerts unauthorized control over property of the owner.

· The difference between theft from the person and robbery lies in the force or intimidation used by the perpetrator to accomplish his goal of taking property from a person.

· If the imminent use of force is threatened, then the actual use of force is not required in order for there to be a robbery. Where the imminent use of force is not threatened, however, then the taking of property from the person or presence of another must be accomplished by actual force in order for there to be a robbery and not merely theft from the person.

· Sufficient force to constitute robbery may be found when the article taken is "so attached to the person or clothes as to create resistance, however slight."

· The degree of force necessary to constitute robbery must be such that the power of the owner to retain his property is overcome, either by actual violence physically applied, or by putting [the owner] in such fear as to overpower [the owner's] will.

People v Taylor  p. 678:

· Whether or not any force was used at all/

· The potential for harm makes this robbery.

· Force has to overcome resistance during the taking in order to constitute robbery.

· In common law you must get the property.

· He yanked the chain off her neck.

· The only threatening thing he did was give her looks.

· In this case, his threatening looks came after the robbery; if the force and resistance is used after the robbery, then no robbery. The assault has to allow me to accomplish the threat or it is not going to be considered robbery, this is under the Common Law. If I punch someone after I steal the object then that is not considered robbery, because the assault occurred after the taken of the property, therefore not robbery,

· Did the defendant use force or threatening force; did the defendant use force at all?

· The pulling on the chain= force and the resistance of the force was from her neck.

· Bowel = defendant found guilty of robbery; he pried her fingers away from the purse; the key here that it was robbery because he used force = her fingers were a little red.

· Patent = the victims body was never touched; no indication of resistance; he slid it away from her; her fingers weren’t bent, but it threw her arm back a little back, why not resistance? The court did not find this to be resistance.

· What is a distinction that was found in these 2 cases:  First, we don’t need injury to say robber, all we need is resistance, even if it were a little bit. There just has to be some type of resistance, with the force to take the property.

· If the there is an apparent threat then it is robbery…

· Campbell: if the article is attached to the person or clothes as to create  resistance however slight, the taking is robbery.  

· Ryan: he used stealth and adroitness, this is distinguished from the Campbell case.

Common Law Robbery

In Common Law you must get the property, to make it a robbery, if you don’t then it is an attempted robbery.

The force has to enable the person to steal the book or object.

Texas Robbery

§ 29.01

(1)  “In the course of committing theft” means conduct that occurs in an attempt to commit, during the commission, or in immediate flight after the attempt or commission of theft.

(2)  “Property”

(a) Tangible or intangible personal property, including anything severed from land; or

(b) A document, including money, that represents or embodies anything of value.

· The victim of the threat and the theft do not have to be the same.

§ 29.02

(a) Commits theft with intent to obtain or maintain control of the property, If:

In Texas if you rob something, and then you hurt someone in the process of your flight, you still have the object in your hand, so therefore it is part of robbery.

(1) He intentionally, Knowingly, or Recklessly causes bodily injury to another, or

“another” = doesn’t have to be the victim, BUT IT HAS TO BE THE PERSON 

WITH YOU THAT THEY ARE THREATNING; 

(2) Intentionally or Knowingly threatens or places another in fear of immanent bodily injury or death.

“another”= the victim of the threat and the theft don’t have to be the same person. It 

can include; the person you are stealing from and the other person who you are threatening. You can call someone and say if you don’t deposit money in my account right now, then I will kill your best friend= threat to another person, and the robbery from another, BUT THAT BEST FRIEND HAS TO BE WITH YOU WHEN THIS HAPPENS. OR I have your daughter here and I am going to beat her up if you don’t put money in my account= here the threat is sufficient, and that could constitute robbery.

· Threats of future force= extortion

· Threats of present force = robbery

Aggravated Robbery 

§ 29.03

(a)  

(1) Causes serious bodily injury to another.

(2) Uses or exhibits a deadly weapon; or 

(3) Causes bodily injury to another person or places another person in fear of immanent bodily injury or death

If…

· Look at definition of deadly weapon= look up in TPC. § 1.07 (17) 
· p. 699: Burglary under common law…copy highlights.

Hypo:  would it be robbery: if victim is behind bullet proof glass, and he has a gun; yes, this is robbery, because just the threat is enough.

· In TX it is still a robbery, even if you don’t get the property, no attempted robbery.  And if you have a gun, it is aggravated robbery.

Read Crude and Harper.

· If a gun is capable of being loaded, then it is a weapon.

· An unloaded weapon qualifies; or a gun so old, that the parts are missing, it depends on the parts that are missing.

· Curtilage: Within reasonable proximity of home.

· Burglary really takes place when trespass is committed.

BURGLARY

· Without a presumption: an evidentiary term.

· If you enter evidence of fact A, you can then presume fact B.

· Look at Melton.

· Hypo: guy enters house, at night, and pulls cover over child; he comes in through window. Wife shot him in the butt, and he died. Look at Presumptions and make a rational connection:

· Facts A:

· Defendant broke into house.

· And that it was at night.

· If we prove these things, then we can presume Fact B. (the courts argue about this)

· Facts B:

· Intent to steal when he entered.

· We have these presumptions in TX; if he would have lived; the jury would have been told that there is a presumption of intent to steal. 

· On appeal, presumption of showing Facts A, is sufficient enough to show that there was intent to steal for a burglary conviction.  This is a nifty way that the prosecution can prove intent to steal.  

The court did away with the presumptions, especially the fact that it was done at night.

· 1st degree Burglary: 1)Habitation and 2) victim must be present.

· 2nd degree Burglary: 1)No Habitation and 2) not one needs to be present.

Texas has nighttime presumptions:

Find out if the Common Law has nighttime presumtion

United States v. Melton, Jr.- Burglary
· The element that distinguishes burglary from unlawful entry is the intent to commit a crime once unlawful entry has been accomplished. To allow proof of unlawful entry, ipso facto, to support a burglary charge is, in effect, to increase sixty-fold the statutory penalty for unlawful entry. 

· An element of common law burglary was that it occurred at night; nighttime entry was seen as more likely to pose a threat to occupants. 

· First degree burglary requires entrance into a dwelling while someone is present; second degree burglary, to which lesser penalties attach, requires neither that the building be a dwelling nor that it be occupied. 

Melton pg 688

· Melton entered the sun room.

· He broke a lamp, knocked over/moved the plywood when trying to get into house; he broke a painting frame, and a clock.  So what can we infer from this?  

· The court said no, even if it seems logical.

· The defense could argue, that he tripped over the stuff.  

· You can't use nighttime presumption because it was abolished by Congress, can't use it as a defense.

· The Majority: thinks: that the presumption of the night entry was abolished because we can't be able to infer that if someone enters a building at night, we can't to use the inference that he entered at night which presumes that it was burglary.  Which means that if you enter into a house during the day, then there is no presumption of burglary. Which means without this inference of nighttime entry= burglary, then we would have to use the facts to argue the case: he tripped over the plywood, he broke stuff in her house; we can't use the inference of entry during the night that he was going to commit burglary.  They reversed the burglary conviction. 

· The appeal court took away the right of the trial court to ever try him on burglary again.
· Just the D.C. circuit doesn’t have the nighttime presumption anymore.
· So what happened to Melton: they set him lose although they could convict him for the misdemeanor of unlawful entry.
· Once you do away with the presumption, it will be very difficult to prove intent to steal which means burglary.
· We could prove intent to steal w/out nighttime: if he resisted arrest; if he had a weapon; if he had a valuable in his possession; if he tried to flee.

· He didn’t do any of these things, therefore they could not prove intent to steal.

BURGALRY TPC §30.02

· Texas doesn’t require breaking; you can walk through a door which is entry.

· If the door was open, and someone entered, he entered unlawfully.

· (a)(3) this way starts off as being a trespass, you don’t have intent when you enter, but you develop it after you enter;  Like if Melton entered to get away from the cold, and then sees a Rolex, and steals it, this is burglary. A person enters with no intent and then develops it after he enters.

· (a)(2) a person enters into Foley’s and hides even thought the store was closing.

· (a)(1) a person enters with intent to steal.

· We have no nighttime requirement in our statute, but we still have the presumption in Texas that if it occurs at night then we can infer that it is burglary.

Vicarious and In


Possession of a Criminal Instrument 

· TPC 16.01:

· (a) (1) he has an instrument with intent to use d in an offense; the mere possession of an unlawful instrument can support intent to follow through with the crime.

· (a)(b) definition of criminal instrument: 

· computers can be if it helps child pornography; remember the use is not important, you have to specifically make or adapt it to for the use in the commission of an offense.  

· A hammer was not specifically made or adapted to use in a criminal offense; it did not pass the test.

· A pillowcase that has holes cut into it, is physically adapted to commit an offense.  

· A Jimmy has specific use, and it is was not adapted to use in commission of an offense.


Mens Rea / Preparation  





Possession of a




Solicitation





Criminal instrument

All jurisdictions punish attempts to conspire.

United States v. Harper- Uncompleted Crimes-Attempts
· To obtain a conviction for attempted bank robbery the prosecution must prove (1) culpable intent and (2) conduct constituting a substantial step toward the commission of the crime.

· An overt act required as an element of conspiracy need not have as immediate a connection to the intended crime as the substantial step required for an attempt. It is enough that the overt act is taken to implement the agreement.

· In addition to the requirement of an overt act, the other elements of the crime of conspiracy are: an agreement to engage in criminal activity and the requisite intent to commit the substantive crime.

People v. Dlugash-Impossibility of Completion
· A person may be criminally liable for the criminal conduct of another person when, acting with the mental culpability required for the commission thereof, he solicits, requests, commands, importunes, or intentionally aids such person to engage in such conduct.

· A person is guilty of an attempt to commit a crime when, with intent to commit a crime, he engages in conduct which tends to effect the commission of such crime.

· A person is guilty of an attempt when, with intent to commit a crime, he engages in conduct which tends to effect the commission of such crime. It is no defense that, under the attendant circumstances, the crime is factually or legally impossible of commission, if such crime could have been committed had the attendant circumstances been as such person believed them to be.

· Where two or more persons have combined to murder, proof of the relationship between perpetrators is sufficient to hold all for the same degree of homicide, notwithstanding the absence of proof as to which specific act of which individual was the immediate cause of the victim's death.

· When the consequences sought by a defendant are forbidden by the law as criminal, it is no defense that the defendant could not succeed in reaching his goal because of circumstance unknown to him.
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Commonwealth v. Dyer-Conspiracy-Basic Elements and the “Overt Act”
· Conspiracy as a criminal offense is established when the object of the combination is either a crime, or if not a crime, is unlawful, or when the means contemplated are either criminal, or if not criminal, are illegal, provided that, where no crime is contemplated either as the end or the means, the illegal but noncriminal element involves prejudice to the general welfare or oppression of the individual of sufficient gravity to be injurious to the public interest.

· A conspiracy must be a combination of two or more persons by some concerted action to accomplish some criminal or unlawful purpose, or to accomplish some purpose not in itself criminal or unlawful by criminal or unlawful means. It is not every combination to do unlawful acts, to the prejudice of another by a concerted action, which is punishable as conspiracy. Several rules upon the subject seem to be well established, to wit, that the unlawful agreement constitutes the gist of the offence, and therefore that it is not necessary to charge the execution of the unlawful agreement. And when such execution is charged, it is to be regarded as proof of the intent, or as an aggravation of the criminality of the unlawful combination. The crime is consummate and complete by the fact of unlawful combination, and, therefore, if the execution of the unlawful purpose is averred, it is by way of aggravation, and proof of it is not necessary to conviction; and therefore the jury may find the conspiracy, and negative the execution, and it will be a good conviction.

· It is not always essential that the acts contemplated should constitute a criminal offense, for which, without the element of conspiracy, one alone could be indicted. It is said to be sufficient if the end proposed, or the means to be employed, are by reason of the power of the combination, particularly dangerous to the public interests, or particularly injurious to some individual, although not criminal.

· Contracts and combinations to attain, create or maintain a monopoly are against the policy of the law, and are therefore illegal and void.

State v. Rundle- Uncompleted Crimes-The Extent of the Accessoryship
· In order to obtain a conviction, the state must prove the elements of aiding and abetting. The state must prove (1) that defendant undertook some conduct, either verbal or overt, that as a matter of objective fact aided another person in the execution of a crime; and (2) that defendant had a conscious desire or intent that the conduct would in fact yield such assistance.

· In testing the sufficiency of the evidence, an appellate court will not substitute its judgment for that of the jury unless, under all of the evidence presented, the jury could not have found guilt beyond a reasonable doubt. If any possibility exists that the jury could have drawn the appropriate inferences from the evidence adduced at trial to find the requisite guilt, the court will not overturn a verdict.

Standefer v. United States- Uncompleted Crimes-The Extent of Accessoryship
· A defendant accused of aiding and abetting in the commission of a federal offense may properly be convicted despite the prior acquittal of the alleged actual perpetrator of the offense.  

· The purpose of a criminal court is not to provide a forum for the ascertainment of private rights. Rather it is to vindicate the public interest in the enforcement of the criminal law while at the same time safeguarding the rights of the individual defendant. The public interest in the accuracy and justice of criminal results is greater than the concern for judicial economy professed in civil cases and thus a rule that would spread the effect of an erroneous acquittal to all those who participated in a particular criminal transaction is rejected.

· The Government is not barred, under the doctrine of nonmutual collateral estoppel, from relitigating the issue of whether the IRS agent accepted unlawful compensation. Application of that doctrine is not appropriate here. In a criminal case, the Government is often without the kind of "full and fair opportunity to litigate" that is a prerequisite of estoppel. The application of collateral estoppel in criminal cases is also complicated by rules of evidence and exclusion unique to criminal law. Finally, in this case the important federal interest in the enforcement of the criminal law outweighs the economy concerns undergirding the collateral estoppel doctrine. 
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Jacobson v. United States- Entrapment
· In their zeal to enforce the law, government agents may not originate a criminal design, implant in an innocent person's mind the disposition to commit a criminal act, and then induce commission of the crime so that the government may prosecute. Where the government has induced an individual to break the law and the defense of entrapment is at issue the prosecution must prove beyond reasonable doubt that the defendant was disposed to commit the criminal act prior to first being approached by government agents.

· Evidence of predisposition to do what once was lawful is not, by itself, sufficient to show predisposition to do what is now illegal.

· Where entrapment was found as a matter of law, the government may not play on the weaknesses of an innocent party and beguile him into committing crimes which he otherwise would not have attempted.

· Law enforcement officials go too far when they implant in the mind of an innocent person the disposition to commit the alleged offense and induce its commission in order that they may prosecute.

Wednesday, November 14

United Staes v. Knox- Entrapment
· Where the government has induced an individual to break the law, and the defense of entrapment is at issue, the prosecution must prove beyond reasonable doubt that a defendant was disposed to commit the criminal act prior to first being approached by government agents. Because this is a sufficiency review, the court will reverse only if no rational juror could have found predisposition beyond a reasonable doubt.

· To support admission of an out of court statement under Fed. R. Evid. 801(d)(2)E), the proponent must show by a preponderance of the evidence that (1) a conspiracy existed; (2) the statement was made during the course and in furtherance of the conspiracy; and (3) the declarant and the defendant were members of the conspiracy.

State v. St. Clair- Compulsion-Duress
· Coercion is a defense against all crimes less than taking the life of an innocent person.

· To constitute a defense to a criminal charge "coercion" must be present, imminent, and such as to induce a well-grounded apprehension of death or serious bodily injury if the act is not done. 

· In prosecution for robbery, evidence that defendant was mentally impaired, dominated by his accomplices, and compelled at gun-point to commit the robbery alleged was sufficient to carry issue of coercion to jury and refusal to instruct on duress was improper. 

· In robbery prosecution, proof that defendant had once been adjudged insane was admissible as bearing upon defendant's mental condition at time of robbery.
· Where at time of county court judgment, determining defendant to be insane, county courts were courts of record, in robbery prosecution, refusal to admit in evidence properly attested copy of county court record offered by defendant was error although county courts are no longer courts of record. 
People v. Guillett-Intoxication-Voluntary Intoxication
· Charge to jury in prosecution for assault with intent to commit rape that, in effect, any and all evidence of defendant's intoxication had no bearing on his guilt of the crime charged was erroneous, since it was only a half-truth and whether or not state of intoxication was such as to render defendant incapable of entertaining particular intent involved, was a question for jury.

· Intoxication may negative the existence of an intent to commit a crime involving a specific intent.

· Voluntary intoxication will not excuse one from the consequences of his act but it may have rendered the person charged with crime incapable of entertaining the intent necessary to be guilty of a crime involving a specific intent. 

· The crime of assault with intent to rape involves a specific intent. 

· Portion of code of criminal procedure providing that the failure of the court to instruct on any point of law shall not be ground for setting aside the verdict of the jury unless such instruction is requested by the accused must be read with other language in the same section requiring the trial judge to instruct the jury as to the law applicable to the case, hence, even in the absence of a request, a case may still be reversed because (1) the charge omits a legally-essential ingredient or (2) the charge given is erroneous or misleading. 

· Voluntary drunkenness is not a defense to crime. A man who puts himself in a position to have no control over his actions must be held to intend the consequences. The safety of the community requires this rule. Intoxication is so easily counterfeited, and, when real, is so often resorted to as a means of nerving a person up to the commission of some deliberate act, and withal is so inexcusable in itself, that the law has never recognized it as an excuse for crime. 

· In the case of an offense committed during a period of intoxication, the law presumes the defendant to have intended the obscuration and perversion of his faculties which followed his voluntary intoxication. He must be held to have purposely blinded his moral perception and set his will free from the control of reason - to have suppressed the guards and invited the mutiny; and should therefore be held responsible as well for the vicious excesses of the will thus set free as for the acts done by its prompting.

State v. Hall- Intoxication-Involuntary Intoxication
· Insanity, if established, is a complete defense to murder. Under the law the test of insanity is whether defendant had capacity to know the nature and quality of his acts and the distinction between right and wrong.

· A temporary mental condition caused by voluntary intoxication from alcohol does not constitute a complete defense. The rule is the same when the mental condition results from voluntary ingestion of other drugs. There should be no legal distinction between the voluntary use of drugs and the voluntary use of alcohol in determining criminal responsibility.

· It is now generally held that intoxication may be considered where murder is divided into degrees, and in many states, may have the effect of reducing homicide from murder in the first degree to murder in the second degree. In fact, in most states the only consideration given to the fact of drunkenness or intoxication at the time of the commission of the homicide is to enable the court and jury to determine whether the prisoner may be guilty of murder in the second degree, rather than of murder in the first degree. The rule followed by most courts is that intoxication will not reduce a homicide from murder to manslaughter.

· Some jurisdictions permit intoxication to be considered on whether the accused acted from provocation or from malice, when he contends he was suddenly provoked to kill and sufficient provocation appears. Where adequate provocation for the homicide existed, but it is uncertain whether accused acted under such influence or was actuated by prior malice, the fact of intoxication may be considered in determining whether he acted under the influence of the provocation rather than as a result of the malice. There is, however, some authority to the contrary.

· It needs hardly to be said that if a drunken man takes the life of another, unaccompanied by circumstances of provocation or justification, the jury is warranted in finding the existence of malice, though express malice has not been proven. But if there is evidence of provocation which, if acted upon immediately by a sober man, would be regarded as sufficient to reduce the offense to manslaughter, and the inquiry is whether the accused actually acted thereon, it is held by the weight of authority that evidence of intoxication may be considered in deciding whether the fatal act is to be attributed to malice, or to the passion of anger, excited by the previous provocation; such passion or anger being more easily excitable in an intoxicated person than in one who is sober.

· The rule is that the willful use of a deadly weapon or other instrument likely to cause death, with opportunity to deliberate before it is used, is evidence of malice, deliberation, premeditation and intent to kill.
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INSANITY

· Insanity at the time the offense was committed, a person can be insane at this time, but sane at the time of the trial.

· Off meds, crazy; on meds, not crazy.

· Competency to stand trial( can that person communicated and converse with her lawyer?  

· Psychiatrist: will write a letter to the court saying whether the defendant is able to stand trial, and if he can't when will he be competent to stand trial, if ever. 

· Texas has the most stringent and harsh insane test.

Daniel M’Naughten’s Case-Insanity-The M’Naughten (Right-Wrong) Test
· The jury should be instructed to presume that D is sane.  (This effectively puts the burden of an insanity plea on the defendant.)

· Insanity may be used as a defense to criminal actions only if it is clearly proven that at the time of committing the criminal act "the party was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or if he did know it, that he did not know he was doing what was wrong."

· If the defendant labors under a delusion as to fact, and the facts, if they were as he supposed them to be, were to support the excuse of his acts, the defendant is not responsible for his acts.

· Medical experts may be used if they testify only as to matters within their expert knowledge, as long as testimony is limited to scientific questions of matters not in dispute or admitted.

· The M'Naghten rule is the origin of insanity defense rules.  Since its adoption, other rules have been adopted either to broaden the scope of the disability the defendant must be under, or to change the scope of the rule so that the ability to form criminal intent becomes the critical factor.

History

· Where did it come from? Old Common Law England( if you were insane, it didn’t matter, as long as you committed the crime, you would be convicted.

· Arinarka Treatise

· About knowledge of good and evil.

· If a person committed a crime and did not know the difference between good and evil, then how couldn’t be committed.

· McNaughten Test

· He tried to kill the pm of England.  The queen wanted to set a hearing to find out why he was acquitted.

· Reasoning was based on Arinarka

· This was a test to look at crimes that were so abborehentiol that the criminal will be held insane.

· Judges came up with:

1. All men are presumed sane

2. The defendant must prove that the due to a defect of reason (cognitive defect, the way the defendant thought through things) of the mind, he did not know:  

· (a) either the nature and quality of his act or 

· he thought that he was killing a worm

· (b) that what he was doing was wrong.

· if you clean up blood then you know what you are doing is wrong.
· You have to show the total lack of reasoning here, not just partial reasoning.

3. Not all crazy people will be let off; if you clean up the mess of the bad, and even if you knew what you were doing was wrong.

People v. Serravo-Insanity-The M’Naughten (Right-Wrong) Test
· The statutory definition of insanity reflects the General Assembly's intent to define wrong under a societal standard of moral wrong and that, as society's moral judgment is usually identical to the legal standard, the test is not broadened much if 'wrong is determined by a societal moral standard.

· Legal insanity combines concepts of law, morality and medicine with the moral concepts derived primarily from the total underlying conceptions of ethics shared by the community at large.

· Defining "wrong" in terms of a purely personal and subjective standard of morality ignores a substantial part of the moral culture on which our societal norms of behavior are based.

· The appropriate construction of the term "incapable of distinguishing right from wrong with respect to the act" in 8A Colo. Rev. Stat. § 16-8-101 should be measured by existing societal standards of morality rather than by a defendant's personal and subjective understanding of the legality or illegality of the act in question.

Serravo  pg 973

· He had to sever the marriage because his wife was going to get in the way of his plans.

· He had schizophrenia: multiple personalities, you are detached from reality.

· The four psychiatrists say that he was ill.

· Trial court gave Instruction #5: pg 976  

· Court of Appeals: said the instruction was ok, because it was judged as a standard of morality from societal standards.

· The State Supreme Court:  instruction is too broad, because it really doesn’t tell the jury to interpret that he was 1) insane under societal standards; 2) we have to add the words according to societal standards at the end of the jury instruction; 3) deific-decree is not going to get him off, unless because of the disease his cognitive ability was destroyed that he couldn’t tell the difference.  Therefore, if you have any sense that the crime you committed was a little wrong, you will not get off for insanity reasons.

· They say that even though the jury instruction was bad, they aren’t going to retry the criminal because of Double Jeopardy (under res jud of the state, not federal law.)  This is hypocritical.

1. McNaughten

a. Cognitive test

2. McNaughten + Irresistible Impulse test

a. If it doesn’t work under MN then, 

b. II(Would the defendant have committed the crime anyways, even if he there was a police officer in front of you, at your elbow.  A sudden overwhelming of the will.

3. Product Test  (the D.C. circuit)

a. A defendant is insane if his criminal conduct is a product of a mental disease or defect.

b. A mental disease is something that is capable of being improved

c. A mental defect is not curable.

d. Cognitive (reason), emotional, volitional (the will) impairments to see if they were used in some manner during the criminal conduct.

e. The problem with this is that it gave the psychiartirst to big a role in figuring out if the defendant should be held responsible.  Pshchiarty is not  an exact scienct. 

f. No one wants to do this except for the DC circuit.

g. This lives on in MPC.

4. Model Penal Code Test (not Texas)

a. Because of a mental disease or defect (any mental, emotional, or volitional impairment) 
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INSANITY TESTS

	McNaughten 
	McNaughten or

Irresistible Impulse
	Product Test
	Model Penal Code Test

(2 prongs)
	Texas 8.01

Very stringent test.

	You have to lack all capacity in McNaughten
	Lack all capacity
	No one uses it.

Emotional impulses
	because of a mental disease or defect  he either lacks substantial capacity to 1.) appreciate the criminality or wrongfulness of your conduct (from McNaughten)  or  2.) you may lack substantial capacity to conform your conduct to the law (Irresistible

Impulse).  The definition of mental disease or defect is any abnormality that effects any mental or emotional processes and impairs behavioral controls.  (Caveat Paragraph: the jury will be instructed that antisocial behavior is not an example of mental disease or defect; the fact that you are ok killing people.)
	Affirmative defense (burden on defendant to raise evidence). The actor as a result of a severe mental disease or defect did not know his conduct was wrong; a total lack of understanding(McNaughten), (it is up to the jury to decide).  They also added the caveat paragraph. Only test that has the word severe in it.


DIMINISHED RESPONSIBILTY

· Different that insanity

· It is a concept that recognizes that because a defendant has a certain emotional abnormality short of insanity, a defendant may be unable to have the mens rea to be convicted of a certain case, he may however be able to get a lesser conviction.

Fisher v. United States-Diminished Responsibility
· Whoever, being of sound memory and discretion, kills another purposely, either of deliberate and premeditated malice or by means of poison, or in perpetrating or attempting to perpetrate any offense punishable by imprisonment in the penitentiary, or without purpose so to do kills another in perpetrating or in attempting to perpetrate any arson, is guilty of murder in the first degree.

· Whoever with malice aforethought kills another, is guilty of murder in the second degree.

· An accused in a criminal trial is not entitled to an instruction based upon evidence of mental weakness, short of legal insanity, which would reduce his crime from first to second degree murder.

· Fisher pg 1011

· Janitor killed the librarian
· He was charged with murder; and premeditation and deliberation.
· The psychiatric evidence said he wasn’t insane, he had psychiatric tendencies.
· It didn’t take much to set him off.
· A psycho is someone who has a disorder, where he understands reality but doesn’t understand what other people understand; immediate gratification in criminal addiction or sexual perversion.  
· The issue was: was it proper for the judge to no instruct the jury that they could consider the psychiatric testimony, therefore showing no mens rea (malice, premeditation).  
· What would this have gotten for him if the instruction was given: it will reduce the crime to murder 1 to murder 2.
· The supreme court agreed with the trial court: this kind of psychiatric testimony does not satisfy the diminishes capacity defense and also even if psychiatry is at a stag that it can mediate this is a job for Congress to decide whether or not this should be allowed in as testimony.  
· Evidence of Intoxication would have been a better defense for him for Diminished Capacity.  If he were normal and intoxicated then he would have probably gotten off.  This is probably because of the times the case was tried.
· You would have to say that he was very Impulsive to get him off.
· The court is probably saying that if they allow diminished capacity for Fisher than it would allow him to make the mistake of murder again and perhaps we shouldn’t have allowed in intoxication.
· The dissent: the intoxication has made a defense by this court, then why not diminished capacity for his psychiatric problem.
· THIS HOLDING WAS OVERRULED, AND THE DIMINISEHD CAPACITY WAS USED AS A PARTIAL DEFENSE FOR PSYCIATRIC DISORDERS.  
· Epilepsy can also use the diminished capacity as a partial defense.
· Post Traumatic stress disorder can also lessen the crime if proved correctly
· Criminally sexual behavior can also use the diminished capacity defense.
· Texas = NO Diminished Capacity

· We don’t have it, it is not in the code.

· So what does TX do for intoxication that can kind of be a diminished capacity notion: 8.04

· The only thing that it could only do for you is at the punishment part of the trial, he has to tell the jury that he was so intoxicated that he didn’t know the difference of write or wrong.

· It would include drugs or alcohol in TX.

· It can be a punishment issue only like TX, or lastly it can not be a defense at all (TX, it is as if he committed the crime if he were sober).

AUTOMATISM

· Severe beating to the head

Fulcher v. State-Automatism
· Stipulation to supplement record on appeal entered into between defense counsel and county and prosecuting attorney would not be considered by Supreme Court where Attorney General refused to approve stipulation prior to its execution. 

· In prosecution for aggravated assault without dangerous weapon, trial court properly received and considered evidence of unconsciousness on defense of automatism absent plea of not guilty by reason of mental illness or deficiency. 

· Defense of unconsciousness or automatism is usually complete defense; that is, there are no follow-up consequences after acquittal and all action against defendant is concluded on acquittal.

· Definition of "mental deficiency" in statute providing for plea of not guilty by reason of mental illness or deficiency does not encompass simple brain trauma with no permanent after effects. 

· "Brain damage" contemplated in statute defining mental deficiency for purposes of plea of not guilty by reason of mental illness or deficiency is some serious and irreversible condition having impact upon ability of person to function; it is undoubtedly something far more significant than temporary and transitory condition. 

· Unconsciousness or automatism is complete defense to criminal charge, separate and apart from defense of insanity; it is affirmative defense and burden rests upon defendant to establish defense, unless it arises out of state's own evidence, to satisfaction of jury.

· Defense of unconsciousness resulting from concussion with no permanent brain damage is affirmative defense and is defense separate from defense of not guilty by reason of mental illness or deficiency.

· Trier of facts is not bound to accept expert opinion evidence in face of other substantial and credible evidence to contrary.

· In prosecution for aggravated assault without dangerous weapon, evidence was sufficient to sustain conviction, where forensic psychiatrist was unable to state positively whether or not defendant had requisite mental state for aggravated assault to establish defendant's defense of unconsciousness and to rebut presumption of mental competency.

· Fulcher pg 952 

· Traumatic au Automatism: it results from brain damage, but it disappears. It is good for a defense, you don’t have the mens rea, and they wouldn’t send you to a mental institution  because you are not insane.

· Automatism defense example(Epileptic seizures, hypnosis, sleep walking, convulsions.

· Some scholars say that there is a difference between unconsciousness were the will is completely gone v Automatism which is caused by a blow that makes you unaware.

Tuesday, November 20
United States v. Bergman-Sentencing
· Even though rehabilitative resources should be available to a person upon imprisonment, fact that prison sentence may not serve to rehabilitate a criminal defendant does not preclude imposition of prison sentence.

· Fact that imposition of four-month prison sentence upon 64-year-old rabbi who pleaded guilty to two federal felony charges was largely based upon aim of general deterrence and was not based upon any need for rehabilitation did not constitute violation of Eighth Amendment proscription against cruel and unusual punishment. 

· In sentencing 64-year-old rabbi who pleaded guilty to charges of knowingly and willfully participating in scheme to defraud United States and participating in filing of partnership return which was false and fraudulent, defendant's notoriety in the media could not serve to lighten or aggravate his sentence, despite extensive barrage of unjustifiably hostile publicity to which defendant had been subjected during years before and since his indictment.

· In view of fact that sentence imposed on defendant upon entry of guilty plea to federal charges pursuant to plea bargaining agreement was subject to modification if state court imposed additional sentence, failure of state court to enter sentence because of complications in plea bargaining with respect to state charge warranted granting defendant's motion to adjourn his surrender.

· Ultimately, place of confinement of a criminal defendant is for the Attorney General, through his bureau of prisons, and decision is not for the court.

Last Lecture

Sentencing

· 4 Goals to punishment (Rabbi case set 4 goals)

· (he committed Medicare fraud)

1. Retribution/Justice

a. Idea of requiring defendant to repent; 

b. Instill fear in them so they don’t commit crime again

c. Idea of proportionality

d. If you do a minor crime less time; major crime more time.

e. Maintaining the order and balance of society, they disrupt the moral order

f. Burgan orders that this goal is attenuated

g. It has been with us so long, it  can't be divorced from society.

h. “If there is no punishment, then all the law is, is advice.”

2. General Deterrence

a. You sentence a person in order to deter other people; other people other than the defendant.

b. The benefits of the crime vs. the risk

c. We wish to sentence appropriately so if someone decides to commit the crime, then they will think twice because of punishment.

d. Diminishing return: the swiftness of capture…. Make sure there is an immediate punishment so they know that this is why they are being punishment. 

e. Under this goal we will send the Rabbi to prison, because it would not deter people from committing same crime

3. Specific Deterrence

a. You do what you have to do to keep the defendant from committing the crime again.

b. Specifically made for a specific individual.

c. This shows that long sentence is not nec the answer for crimes; the length of the sentence is not as important as the swiftness of capture, except for horrible crimes.

d. If you take one robber out of circulation, you have probably prevented a lot of robbery.

e. Rabbi Bergan would never have access to Medicaid Funds again; perhaps he shouldn’t be able to run nursing home again; probation would be a good alternative under this goal.

4. Rehabilitation

a. Most favorable goal of punishment

b. Sometimes it works.

c. Recividus program: someone who changes; is taught to read.

d. In favor in the 50 and 60’s because the idea was thought that ordinary people committed crimes in society.

e. Now, this is one of the least favorite goals.

f. Rabbi Bergan would be under this goal, would not get rehabilitation; prison would probably not rehabilitate him.

g. Nothing that society has offered him, allowed him to be greedy.

· The courts because of Retribution/Justice come up with a lesser prison sentence.  A little of general deterrence, but not much.  This is not how the court will always look at a case like this though.

If you are found guilty in TEXAS; 2 choices.

· Probation/ not parole

· You do your time in the free world

Parole: you go to jail and get out early.

Flournoy v. State-Sentencing
· Granting probation in a nonjury trial rests entirely within the sound discretion of the trial court. That discretion is to be informed, however, by satisfaction that the ends of justice and the best interests of the public as well as the defendant will be subserved thereby. Tex. Crim. Proc. Code Ann. art. 42.12,§ 3.

· Exercise of the trial court's discretion in granting probation is absolute and unreviewable. 

· When probation is granted, the trial court extends clemency and creates a relationship that is, in a way, contractual that is, the court agrees with the convict that clemency by way of probation will be extended if he will keep and perform certain requirements and conditions, the violation of which will authorize the revocation of the probation. Unlike most contracts, however, terms and conditions of a probation pact are subject to unilateral modification by the trial court, Tex. Code Crim. Proc. Ann. art. 42.12, § 6. Furthermore, the trial court may initiate an examination of contractual compliance or violation on the part of the probationer by causing his arrest and requiring his appearance at a hearing to revoke the agreement, Tex. Code Crim. Proc. Ann. art. 42.12, § 8(a).

· Due process considerations dictate that some reasonable measure be used to test sufficiency of evidence adduced to support allegations of violations and the findings thereon. After some experience in dealing with the problem, the court has adopted a preponderance of the evidence degree of proof as such standard.

· Though it be satisfactorily proven that one or more conditions of probation have been violated, the three statutory alternatives of continuation, modification or revocation of probation remain for the trial court to determine again, in its discretion.

· When the finding of a violation of a condition of probation is supported by a preponderance of the evidence and procedural problems are not raised, the discretion of the trial court to choose the alternative of revocation is at least substantially absolute.

· The only question legitimately before the court on a probation revocation proceeding is whether or not there was an abuse of discretion in the trial court. When the proceedings are regular and the violation is properly proven, the question answers itself. The court simply is not likely to substitute the collective judgment of members of the court for the exquisite exercise of discretion by the trial court as indeed the court should not.

State v Flournoy

· Probation can be revoked at any time

· They revoked it because he failed to report back to his officer.

· His probation he had to follow rules: don’t commit any other crimes, support your dependents, get a job, report once a month to probation officer, don’t hang out with criminals.

· MRP: motion to revoke probation: 

· This will be only in front of the judge, not jury

· The truth would only be a preponderance

· You have a right to lawyer

· The judge has sole discretion to do what he pleases with the criminal

· He had a 5 year probation.

· The judge can revoke the probation, and sentence him to the minimum of what he was put on probation for; in this case 5 years is the max, he can sentence him to less if he wants. . the judge can sentence the criminal all the way up to the amount of years he was put on probation for.

· Also, the criminal can be tried for a new defense.

· Incarceration

· A felony incarcerated in prison

· A misdemeanor incarcerated in jail.

Look at worksheet for sentencing for exam.

Remember that all these felonies have to have been convictions, not just that they did it.

· If defendant is convicted of 3rd degree felony, but he has a previous felony conviction of any degree(the state has to prove this): this would up the punishment one degree, therefore  he would be punished as a 2nd degree felony.

· Mr. R has one conviction of felony theft, but he and a previous conviction of the same thing.

· If a defendant was convicted of 2nd degree felony, and committed a felony before, this would be upped to a 1st degree felony.

· If 1st degree felony, it ups the number to 15-life, instead of 5-99.

· 3 strikes and you are out: if you had 2 prior felony convictions, upon your 3rd conviction it is 25-99/life. The degree of the prior felonies doesn’t matter.

Capitol Punishment

· in the 50’s practically every state had capitol punishment.
· Fermon v Georgia

· The SC struck down the TX, GA, FL, capitol punishment statute.

· They said that since death is cruel and unusual, one of the major problems is that these capitol punishments were more given to minorities.

· Some states enacted a death penalty after this in accordance.

· Georgia had aggravating factors

· Gregg v Georgia: like TX.

· Woodson v NCarolina

· TPC 19.03(Death Penalty

· Only allow for b1 killings, but that is not enough, you also have to find 1/8 aggravating factors.  Read in code.

· (1) if you kill a police officer

· (2) 

· (3) remuneration: tries over and over again. Hires someone to kill/ both people the killer and the hirer will be indicted.

· (7) kills more than one person for the same reason

· (8) kills under 6 years of age.

· Let’s say we convict our criminal for Capitol Murder

· A jury not a judge, can try this case

· The jury on punishment will hear other evidence; anything that is relevant as evidence; childhood stuff, etc.  all the good acts and bad acts the criminal has done

· The jury is not asked if they should sentence to death or not, they are asked 3 questions; these three questions, but all be answer in favor of the prosecution (affirmatively) in order for the criminal to be convicted; if any of the three answers is in favor of the defendant, then the criminal will get automatic life; if the jury hangs, automatic life.  All 12 jurors must answer yes, yes, and no = life.

· Is there a probability that the defendant will commit future acts of violence and be a continuing threat to society

· If the defendant is found guilty as a party (have a hand in it, I will hold the guy, you stab him), then we did the defendant whether cause the victims death himself, or anticipate that the victim would die, or intend to kill the victim.

· If the jury answers yes to the latter two, they are asked if there are any mitigating circumstances, anything that argues for defendant.  Mental illness short of insanity, he worked for the boy scouts, etc.

· Automatic life: 40 years.

Gregg v. Georgia- Sentencing-The Death Penalty
· Public perceptions of standards of decency with respect to criminal sanctions are not conclusive. A penalty also must accord with "the dignity of man," which is the basic concept underlying the Eighth Amendment. This means, at least, that the punishment not be "excessive." When a form of punishment in the abstract rather than in the particular is under consideration, the inquiry into "excessiveness" has two aspects. First, the punishment must not involve the unnecessary and wanton infliction of pain. Second, the punishment must not be grossly out of proportion to the severity of the crime.

· The requirements of the Eighth Amendment must be applied with an awareness of the limited role to be played by the courts. This does not mean that judges have no role to play, for the Eighth Amendment is a restraint upon the exercise of legislative power. Judicial review, by definition, often involves a conflict between judicial and legislative judgment as to what the Constitution means or requires. In this respect, Eighth Amendment cases come to the courts in no different posture. It seems conceded by all that the amendment imposes some obligations on the judiciary to judge the constitutionality of punishment and that there are punishments that the amendment would bar whether legislatively approved or not.

· While the courts have an obligation to insure that constitutional bounds are not overreached, the courts may not act as legislators. Courts are not representative bodies. They are not designed to be a good reflex of a democratic society. Their judgment is best informed, and therefore most dependable, within narrow limits. Their essential quality is detachment, founded on independence.

· In assessing a punishment selected by a democratically elected legislature against the constitutional measure, the courts presume its validity. The courts may not require the legislature to select the least severe penalty possible so long as the penalty selected is not cruelly inhumane or disproportionate to the crime involved. And a heavy burden rests on those who would attack the judgment of the representatives of the people.

· The Eighth Amendment demands more than that a challenged punishment be acceptable to contemporary society. The court also must ask whether it comports with the basic concept of human dignity at the core of the amendment. Although the court cannot invalidate a category of penalties because the court deem less severe penalties adequate to serve the ends of penology, the sanction imposed cannot be so totally without penological justification that it results in the gratuitous infliction of suffering.
The value of capital punishment as a deterrent of crime is a complex factual issue the resolution of which properly rests with the legislatures, which can evaluate the results of statistical studies in terms of their own local conditions and with a flexibility of approach that is not available to the courts.

· The death penalty is not a form of punishment that may never be imposed, regardless of the circumstances of the offense, regardless of the character of the offender, and regardless of the procedure followed in reaching the decision to impose it.

· Where discretion is afforded a sentencing body on a matter so grave as the determination of whether a human life should be taken or spared, that discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious action.

· The concerns expressed in Furman that the penalty of death not be imposed in an arbitrary or capricious manner can be met by a carefully drafted statute that ensures that the sentencing authority is given adequate information and guidance. As a general proposition these concerns are best met by a system that provides for a bifurcated proceeding at which the sentencing authority is apprised of the information relevant to the imposition of sentence and provided with standards to guide its use of the information.
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PENN. PATTERN





COMMON LAW





19.02(b)(1)-Murder


Intentionally or Know-ingly causes the 


death of an individual





First Degree Murder


Malice and premedi-tation – death penalty imposed





Intent to Kill:


Express malice – the desire to bring about the death of another





19.02(b)(2)-Murder


Intends SBI and commits an act clearly dangerous to human life that causes death





Second Degree Murder


Malice but no pre-meditation – term of imprisonment





Misdemeanor Manslaughter





Involuntary Manslaughter


Murder through reckless behavior or through gross negligence





Voluntary Manslaughter


Murder mitigated by heat of passion from adequate cause; reasonable provoca-tion from victim





19.05(a) Criminally Negligent Homicide


Causing the death of an individual by criminal negligence; should be aware of risk but is not





Involuntary Manslaughter


Murder through reckless behavior or gross negligence; typically vehicular manslaughter, or misdemeanor manslaughter – (Horton)





19.04(a) Involuntary Manslaughter


Recklessly causes the death of an individual-awareness of the risk





19.02 Voluntary Manslaughter


Murder under 19.02 except that he caused the death under immediate influence of sudden passion arising from an adequate cause, coming from victim or someone acting with him. 


Punishment Issue Only!





Voluntary Manslaughter


Mitigated by heat of passion from adequate cause; reasonable provocation from victim





Depraved Heart Homicide


Intentional unlawful felonious act, unlawful extremely negligent conduct, reckless indifference to human life





Felony Murder


Accidental Killing during the commission of an inherently dangerous felony





19.02(b)(3)-Felony Murder


Commits or attempts to commit a felony and commits an act clearly dangerous to human life that causes the death of an individual





Intent to Cause Serious Bodily Injury


But death results








