Contracts II



I.  Proving Content



A.  Interpretation

1) Rules and Maxims of Interpretation

Expression unius exclusion alterius est.  The expression of one is the exclusion of the other.

Noscitur a sociis.  It is known from its associates.  

Ejusdem generis.  When a text lists a series of items, a general term included in the list should be understood to be limited to items of the same sort.  

Omnia praesumunter contra preferentum.  Ambiguous terms must be construed against the drafter of the contract.  

Ut magis valeat quam pereat.  It is a fundamental rule that a contract must, if possible, be so construed as to effectuate the intention of the parties and to sustain the contract, i.e., it is fundamental that an interpretation of a contract which results in termination of the contract is disfavored over one which affirms the existence of the contract.  

When construing a contract on a printed form and there is a apparent conflict, writing prevails over printing, handwriting over typewriting, and typewriting over printing.  



2) Substantive Presumptions



James Scott WESSON, Plaintiff-Appellant, v. The HUNTSMAN CORPORATION, Defendant-Appellee.

March 17, 2000, Decided  March 17, 2000, Filed



OVERVIEW: Defendant employed Plaintiff for 13 years. Defendant reduced its workforce by 38 positions and plaintiff was terminated. Plaintiff filed suit against defendant, alleging that in a meeting before being hired, defendant guaranteed plaintiff lifetime employment. The district court dismissed plaintiff's claims. On appeal, the court affirmed the judgment. The district court was correct in ruling on summary judgment that plaintiff could not establish, as a matter of Alabama law, his state law claim of an alleged oral contract of guaranteed life employment by defendant. Plaintiff failed to show that there was a clear and unequivocal offer of permanent employment.

OUTCOME:  Summary judgment in favor of defendant was affirmed because plaintiff's federal age discrimination claim was time barred and plaintiff failed to establish a clear and unequivocal oral offer of permanent or lifetime employment, sufficient to meet his heavy burden under Alabama law.  

Labor & Employment Law > Employment Relationships > At-Will Employment

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Three elements must be shown to establish that an employment contract is not terminable at will: (1) that there was a clear and unequivocal offer of permanent employment, i.e., lifetime employment or employment of a definite duration; (2) that the hiring agent had the authority to bind the principal to a permanent employment contract; and (3) that the employee provided substantial consideration for the contract separate from the services to be rendered.��Labor & Employment Law > Employment Relationships > At-Will Employment

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In general, a contract of employment that is indefinite and without stipulation for an implied minimum period is at the will of either party.��Contracts Law > Types of Contracts > Oral AgreementsLabor & Employment Law > Employment Relationships > At-Will Employment

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under Alabama law, an employee claiming an oral contract for lifetime has a particularly heavy burden of proof as these contracts are extraordinary and not lightly to be implied.��Labor & Employment Law > Employment Relationships > At-Will Employment

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The law of Alabama considers lifetime or permanent employment contracts to be extraordinary and not lightly to be implied.��Labor & Employment Law > Employment Relationships > At-Will Employment

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The presumption exists in Alabama that an employment relationship of indefinite duration is at the will of either party.��Labor & Employment Law > Employment Relationships > At-Will Employment

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An offer of permanent employment is clear and unequivocal under Alabama law.��Labor & Employment Law > Employment Relationships > At-Will Employment

HN9� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An offer of employment for life is clear and unequivocal under Alabama law. Such an offer by an employer is a weighty obligation.��Labor & Employment Law > Employment Relationships > At-Will Employment

HN10� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Permanent employment is synonymous with lifetime employment.��Labor & Employment Law > Employment Relationships > At-Will Employment

HN11� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If an offer is not clear and unequivocal, it is presumed under Alabama law that the employment contract is at-will and can be terminated by the employer with or without justification.��







3.)  Extrinsic Evidence



a)  Ambiguity



MICHAEL STONE, et al., Plaintiffs, v. CERTAIN UNDERWRITERS AT LLOYDS, LONDON, et al., Defendants.

April 21, 2003, Decided  April 21, 2003, Filed



OVERVIEW:  The homeowners' property was severely damaged by fire. The primary insurer denied coverage, claiming that the homeowners intentionally set the fire. The secondary insurer paid the homeowners the pro rata share of the loss. The homeowners brought suit against both insurers, but the secondary insurer filed a motion for summary judgment motion, arguing that the clear language of the relevant policy section controlled the dispute, and compelled the conclusion that the secondary insurer was only liable to pay its pro-rata share of the homeowners' loss. The court agreed with the secondary insurer. The relevant policy section clearly and unmistakably provided that the secondary insurer was only liable for a proportion of the homeowners' loss where other insurance existed. Because the secondary insurer had already paid the pro rata share amount of loss under the policy, the secondary insurer owed the homeowners no further payments. Finally, the language of the relevant pro rata share policy section was no less favorable to the homeowners than the language required by state law, and the relevant policy language had been approved by the state insurance department.

OUTCOME:  The secondary insurer's motion for summary judgment was granted.



Insurance Law > Claims & Contracts > Contract Formation

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Va. Code Ann. § 38.2-2105B states that with respect to insurance policies issued in Virginia, no change shall be made in the sequence of the words and paragraphs of the standard provisions, conditions, stipulations, and agreements prescribed by this section, or in the arrangement of the words into lines.��Insurance Law > Claims & Contracts > Policy Interpretation > Plain Language

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Virginia law is clear and well-settled on the governing standard for interpreting contracts, including insurance policies. Virginia strictly adheres to the plain meaning rule, that where an agreement is complete on its face and is plain and unambiguous in its terms, the court is not at liberty to search for its meaning beyond the instrument itself. This is so because the writing is the repository of final agreement of the parties.��

PACIFIC GAS AND ELECTRIC COMPANY, v. G. W. THOMAS DRAYAGE & RIGGING COMPANY, INC., Defendant 

July 11, 1968



OVERVIEW:  Defendant contractor appealed from a judgment for plaintiff utility company in an action to collect damages under an indemnity clause of a contract. Defendant contracted to repair plaintiff's steam turbine, promising to indemnify plaintiff for all property damage. The turbine was damaged during repairs. Defendant argued that the parties intended that defendant would indemnify plaintiff only for damage to the property of third parties. Relying on the plain meaning of the contract language, the trial court concluded that defendant was liable. Defendant appealed. The court reversed the judgment, holding that looking only at the plain meaning of contractual language ignored the possibility that the parties had contrary intentions. The court therefore held that parol evidence was admissible to ascertain the true intent of the contractual parties even where the writing seemed clear and unambiguous.  

OUTCOME:  The court reversed the judgment, holding that parol evidence was admissible to ascertain the true intent of the contractual parties even where the writing seemed clear and unambiguous.  



Contracts Law > Contract Interpretation > Parol Evidence Rule

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plain and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A rule that would limit the determination of the meaning of a written instrument to its four-corners merely because it seems to the court to be clear and unambiguous would either deny the relevance of the intention of the parties or presuppose a degree of verbal precision and stability our language has not attained.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In the State of California, the intention of the parties as expressed in the contract is the source of contractual rights and duties. A court must ascertain and give effect to this intention by determining what the parties meant by the words they used. Accordingly, the exclusion of relevant, extrinsic, evidence to explain the meaning of a written instrument could be justified only if it were feasible to determine the meaning the parties gave to the words from the instrument alone.��Contracts Law > Contract Interpretation > Interpretation Generally

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A contract must be so interpreted as to give effect to the mutual intention of the parties as it existed at the time of contracting, so far as the same is ascertainable and lawful.��Contracts Law > Contract Interpretation > Interpretation Generally

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If words had absolute and constant referents, it might be possible to discover contractual intention in the words themselves and in the manner in which they were arranged. Words, however, do not have absolute and constant referents. A word is a symbol of thought but has no arbitrary and fixed meaning like a symbol of algebra or chemistry. The meaning of particular words or groups of words varies with the verbal context and surrounding circumstances and purposes in view of the linguistic education and experience of their users and their hearers or readers (not excluding judges). A word has no meaning apart from these factors; much less does it have an objective meaning, one true meaning.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The meaning of a writing can only be found by interpretation in the light of all the circumstances that reveal the sense in which the writer used the words. The exclusion of parol evidence regarding such circumstances merely because the words do not appear ambiguous to the reader can easily lead to the attribution to a written instrument of a meaning that was never intended.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Although extrinsic evidence is not admissible to add to, detract from, or vary the terms of a written contract, these terms must first be determined before it can be decided whether or not extrinsic evidence is being offered for a prohibited purpose. The fact that the terms of an instrument appear clear to a judge does not preclude the possibility that the parties chose the language of the instrument to express different terms. That possibility is not limited to contracts whose terms have acquired a particular meaning by trade usage, but exists whenever the parties' understanding of the words used may have differed from the judge's understanding.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Rational interpretation requires at least a preliminary consideration of all credible evidence offered to prove the intention of the parties. Such evidence includes testimony as to the circumstances surrounding the making of the agreement, including the object, nature and subject matter of the writing, so that the court can place itself in the same situation in which the parties found themselves at the time of contracting. If the court decides, after considering this evidence, that the language of a contract, in the light of all the circumstances, is fairly susceptible of either one of the two interpretations contended for, extrinsic evidence relevant to prove either of such meanings is admissible.��Contracts Law > Contract Interpretation > Parol Evidence Rule�Evidence > Relevance > Parol Evidence Rule

HN9� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When objection is made to any particular item of evidence offered to prove the intention of the parties, the trial court may not yet be in a position to determine whether in the light of all of the offered evidence, the item objected to will turn out to be admissible as tending to prove a meaning of which the language of the instrument is reasonably susceptible or inadmissible as tending to prove a meaning of which the language is not reasonably susceptible. In such case the court may admit the evidence conditionally by either reserving its ruling on the objection or by admitting the evidence subject to a motion to strike.��Contracts Law > Contract Conditions & Provisions > Indemnity

HN10� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An indemnity clause phrased in general terms will not be interpreted to provide indemnity for consequences resulting from the indemnitee's own actively negligent acts.��



Trident Center, Plaintiff-Appellant, v. Connecticut General Life Insurance Company, Defendant-Appellee

March 8, 1988, Argued and Submitted  May 24, 1988, Filed



OVERVIEW:  Plaintiff contended that the language of a contract was ambiguous and thus, plaintiff had an option of prepaying a loan if only it was willing to incur the prepayment fee. Plaintiff also argued that under California law, even seemingly unambiguous contracts were subject to modification by parol or extrinsic evidence. Thus, argued plaintiff, the lower court should have granted it an opportunity to prove that the contract language did not accurately reflect the parties' intentions. The court rejected the argument that the contract was ambiguous. The proffered interpretation would result in a contradiction between two clauses of the contract; the default clause would swallow the clause prohibiting plaintiff from prepaying. Whether to accelerate repayment of the loan in the event of default was entirely defendant's decision. However, under California law extrinsic evidence was admissible.

OUTCOME:  The court reversed the judgment below and remanded the case for reinstatement of the complaint on the grounds that California did not follow the traditional rule that barred extrinsic evidence in the case of unambiguous integrated contracts. The court also reversed the award of sanctions.



Contracts Law > Contract Interpretation > Interpretation Generally

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The normal rule of construction, is that courts must interpret contracts, if possible, so as to avoid internal conflict.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under traditional contract principles, extrinsic evidence is inadmissible to interpret, vary or add to the terms of an unambiguous integrated written instrument. However, California does not follow the traditional rule. The California Supreme Court turned its back on the notion that a contract can ever have a plain meaning discernible by a court without resort to extrinsic evidence. The California Supreme Court reasoned that contractual obligations flow not from the words of the contract, but from the intention of the parties. The exclusion of relevant, extrinsic, evidence to explain the meaning of a written instrument could be justified only if it were feasible to determine the meaning the parties gave to the words from the instrument alone.��

REGIONAL BANK OF COLORADO, N.A., Plaintiff-Appellee, v. ST. PAUL FIRE AND MARINE INSURANCE COMPANY, 

August 25, 1994, Filed



OVERVIEW:  A mother, minor son, and unborn fetus incurred injuries from inhaling carbon monoxide fumes from a faulty water heater in an apartment they rented from appellee bank. Appellee filed a declaratory judgment action, seeking to establish appellant insurance company's duty to reimburse and defend appellee under a comprehensive general liability policy. Appellant refused to pay, citing a clause excluding injury by "pollutants" at rental "premises." The district court ruled in favor of appellee. On appeal, applying Colorado law, the court held that (1) the policy's terms were not ambiguous; " (2) the exclusion clause was to be given its plain and ordinary, rather than technical, meaning; and (3) under the reasonable expectation doctrine, the terms "irritant" and "contaminant," which the policy left undefined, were to be read in context with "pollutant." Because reasonable men would not consider residential carbon monoxide emissions to be pollutants, the court affirmed.

OUTCOME:  The court affirmed, holding that appellant insurance company was required to reimburse and defend appellee for injury claim stemming from accidental carbon monoxide poisoning on rental premises, despite unambiguous pollution exclusion clause.



Insurance Law > Claims & Contracts > Policy Interpretation > Contract Interpretation Rules

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under Colorado law, absent an ambiguity, an insurance policy must be given effect according to the plain and ordinary meaning of its terms. A court may not rewrite an unambiguous policy nor limit its effect by a strained construction. A policy term is ambiguous if it is reasonably susceptible to more than one meaning.��Insurance Law > Claims & Contracts > Policy Interpretation > Usual & Ordinary Meaning

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Insurance contracts are not to be technically construed, but are to be construed as they would be understood by a person of ordinary intelligence.��Insurance Law > Claims & Contracts > Policy Interpretation > Usual & Ordinary Meaning

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If there remains any doubt, the terms should be read in the sense which the insurer had reason to believe they would be interpreted by the ordinary reader and purchaser. The test to be applied is not what the insurer intended by his words, but what the ordinary reader and purchaser would have understood them to mean.��Insurance Law > Claims & Contracts > Policy Interpretation > Contract Interpretation Rules

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The scope of an agreement is not to be determined in a vacuum. Rather, the court looks to the reasonable expectations of an ordinary policyholder to give effect to the ordinary and popular meaning of words. The interpretation which makes a contract fair and reasonable is selected over that which yields a harsh or unreasonable result.��Insurance Law > Claims & Contracts > Policy Interpretation > Usual & Ordinary Meaning

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��To benefit from an exclusionary provision in a particular contract of insurance the insurer must establish that the exemption claimed applies in the particular case, and that the exclusions are not subject to any other reasonable interpretation.��Insurance Law > Claims & Contracts > Policy Interpretation > Reasonable Expectations

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Colorado recognizes the reasonable expectation doctrine in insurance contract interpretation.��Insurance Law > Claims & Contracts > Policy Interpretation > Usual & Ordinary Meaning

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Regardless of the ambiguity, or lack thereof, inherent in a given set of insurance documents, whether they be applications, conditional receipts, riders, policies, or whatever, the public has a right to expect that they will receive something of comparable value in return for the premium paid.��

b)  Usage and Practice



Fisher v. Congregation B'nai Yitzhok, Appellant

January 14, 1955



OVERVIEW:  The court affirmed a judgment for plaintiff rabbi in a breach of contract action against defendant synagogue. Plaintiff sued for the balance of the contract price and refused to complete a contract to officiate services because defendant violated the orthodox practice of separate seating by sex during services. Before entering into the contract defendant had adhered to separate seating. During negotiations it was agreed that defendant would continue to require separate seating, which the court held were admissible statements bearing on plaintiff's intent and state of mind in entering into the contract. The court held that the parties contracted on the common understanding that defendant would continue to observe the mandate of Jewish law as to separate seating. Thus, the court held that separate seating was implicit in the contract and affirmed judgment in favor of plaintiff.  

OUTCOME:  The court affirmed a judgment for plaintiff rabbi in a breach of contract action against a synagogue, holding that a requirement that the synagogue would follow the orthodox practice of separate seating by sex during services was implicit in the contract even though it was not a written term.



Contracts Law > Contract Interpretation > Parol Evidence Rule

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where there is no ambiguity in the terms of a contract and nothing was omitted from its terms by fraud, accident or mistake, the terms of the contract cannot be varied under the parol evidence rule.��Contracts Law > Types of Contracts > Implied-in-Law Contracts

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When a custom or usage is once established, in absence of express provision to the contrary it is considered a part of a contract and binding on the parties though not mentioned therein, the presumption being that they knew of and contracted with reference to it.��

JANE PITTSLEY, Plaintiff-Respondent, v. DONALD HOUSER, Defendants-Appellants.

June 1, 1994, Filed



OVERVIEW:  The homeowner purchased carpet from the carpet company, which subcontracted the installation. The carpet was installed poorly and all attempts to save the job failed. The homeowner filed suit against the carpet company, which counterclaimed for the amount left unpaid on the contract. The magistrate awarded the homeowner the repair costs and the carpet company the balance on the contract. Determining that both parties prevailed, each was awarded attorney fees. The homeowner appealed, alleging that the magistrate should have applied the Idaho Uniform Commercial Code (U.C.C.), Idaho Code §§ 28-1-101 through 28-12-532. The district court agreed and vacated the magistrate's judgment. On appeal, the court agreed, vacated the magistrate's decision, and remanded. The court applied the "predominant purpose test" to determine whether, in a hybrid case such as this, goods or services were at stake. The court found the predominant purpose of the contract was the sale of goods, the carpet, and that the installation service was ancillary to the sale. Thus, the U.C.C. did control and should have been applied by the magistrate.  

OUTCOME:  The court vacated the order of the magistrate and remanded the matter for further findings.  



UCC § 2-102

Unless the context otherwise requires, this Article applies to transactions in goods;  it does not apply to any transaction which although in the form of an unconditional contract to sell or present sale is intended to operate only as a security transaction nor does this Article impair or repeal any statute regulating sales to consumers, farmers or other specified classes of buyers.   

UCC § 2-105(1)

(1) "Goods" means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities (Article 8) and things in action.  "Goods" also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be severed from realty (UCC 2-107).



Commercial Law (UCC) > General Provisions (Article 1) > Purposes & Policies

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The U.C.C. is a specific body of law applicable to transactions in goods. It is not, in itself, a cause of action or grounds for relief. Once a party sets forth facts that indicate a transaction in goods is involved, the U.C.C. is the applicable law. Its application need not be specifically pled in order for it to govern a transaction. Nor must its applicability be pled below in order for an appellate court to apply it to a case on review.��Commercial Law (UCC) > Sales (Article 2) > General Construction & Subject Matter

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Idaho Code § 28-2-105(1) defines "goods" as all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale.��Commercial Law (UCC) > Sales (Article 2) > General Construction & Subject Matter

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under the predominant factor test for hybrid transactions involving both goods and services, the test for inclusion or exclusion under the U.C.C. is not whether they are mixed, but, granting that they are mixed, whether their predominant factor, their thrust, their purpose, reasonably stated, is the rendition of service, with goods incidentally involved or is a transaction of sale, with labor incidentally involved.��

NANAKULI PAVING AND ROCK COMPANY, Plaintiff-Appellant, v. SHELL OIL COMPANY, INC., Defendant-Appellant

December 21, 1981, Decided



OVERVIEW:  Appellant brought suit claiming a breach of a contract to sell asphalt by the appellee. The jury returned a verdict in favor of the appellant awarding damages. The trial court set aside the verdict of the jury. On review, the court determined that the Uniform Commercial Code in Hawaii required the court to look at external circumstances in order to determine the intent of the parties to a contract. The court also held that the unique circumstances of the market on Oahu and in Hawaii in general created a general trade usage of price protection in the sale of asphalt. The court found the trial court did not err in allowing evidence of trade usage to be admitted into the record, and found sufficient evidence supported the jury's verdict in favor of the appellant. The judgment of the trial court was reversed and the jury verdict was reinstated.  

OUTCOME:  Judgment notwithstanding the verdict was reversed and jury verdict reinstated because the verdict in favor of the appellant was supported by sufficient evidence of trade usage of price protection.  



UCC § 1-205

(1) A course of dealing is a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.(2) A usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.  The existence and scope of such a usage are to be proved as facts.  If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the court.

(3) A course of dealing between parties and any usage of trade in the vocation or trade in which they are engaged or of which they are or should be aware give particular meaning to and supplement or qualify terms of an agreement.

(4) The express terms of an agreement and an applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other;  but when such construction is unreasonable express terms control both course of dealing and usage of trade and course of dealing controls usage of trade.

(5) An applicable usage of trade in the place where any part of performance is to occur shall be used in interpreting the agreement as to that part of the performance.

(6) Evidence of a relevant usage of trade offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise to the latter.

UCC § 2-208

(1) Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.(2) The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever reasonable as consistent with each other;  but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealing and usage of trade (UCC 1-205).

(3) Subject to the provisions of the next section on modification and waiver, such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.



HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The Uniform Commercial Code considers actual performance of a contract as the most relevant evidence of how the parties interpreted the terms of that contract.��Commercial Law (UCC) > General Provisions (Article 1) > Purposes & Policies

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The Uniform Commercial Code seeks to avoid interference with evolutionary growth. This principle of freedom of contract is subject to specific exceptions found elsewhere in the Code. An example being the bar on contractual exclusion of the requirement of good faith, although the parties can set out standards for same. In this connection, Haw. Rev. Stat. § 490:1-205 incorporating into the agreement prior course of dealing and usages of trade is of particular importance.��Commercial Law (UCC) > General Provisions (Article 1) > Purposes & Policies

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Courts should not stand in the way of new commercial practices and usages by insisting on maintaining the narrow and inflexible old rules of interpretation.��Commercial Law (UCC) > General Provisions (Article 1) > Objective & Subjective Standards

HN11� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Trade usage is to be used to reach the commercial meaning of the agreement by interpreting the language as meaning what it may fairly be expected to mean to parties involved in the particular transaction in a given locality or in a given vocation or trade.��Commercial Law (UCC) > General Provisions (Article 1) > Objective & Subjective Standards

HN13� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A party is always held to conduct generally observed by members of his chosen trade because the other party is justified in so assuming unless he indicates otherwise. He is held to more general business practices to the extent of his actual knowledge of those practices or to the degree his ignorance of those practices is not excusable: they were so generally practiced he should have been aware of them.��Commercial Law (UCC) > General Provisions (Article 1) > Objective & Subjective Standards

HN18� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A usage, under the language of Haw. Rev. Stat. § 1-205(2), need not be certain and precise to fit within the definition of any practice or method of dealing.��Commercial Law (UCC) > Sales (Article 2) > Performance

HN19� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Course of performance under the Uniform Commercial Code is the action of the parties in carrying out the contract at issue, whereas course of dealing consists of relations between the parties prior to signing that contract.��Commercial Law (UCC) > Sales (Article 2) > Performance

HN20� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��One instance does not constitute a course of performance. A single occasion of conduct does not fall within the language of Haw. Rev. Stat. § 490:2-208.��Commercial Law (UCC) > Sales (Article 2) > Breach, Repudiation & Excuse

HN21� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where it is difficult to determine whether a particular act merely sheds light on the meaning of the agreement or represents a waiver of a term of the agreement, the preference is in favor of waiver whenever such construction, plus the application of the provisions on the reinstatement of rights waived is needed to preserve the flexible character of commercial contracts and to prevent surprise or other hardship.��Commercial Law (UCC) > Sales (Article 2) > Breach, Repudiation & Excuse

HN22� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The preference for waiver only applies, however, where acts are ambiguous.��Contracts Law > Contract Interpretation > Interpretation Generally

HN24� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Part of the agreement of the parties is to be sought for in the usages of trade which furnish the background and give particular meaning to the language used, and are the framework of common understanding controlling any general rules of law which hold only when there is no such understanding.��Contracts Law > Contract Interpretation > Interpretation Generally

HN25� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Course of dealings is more important than usages of the trade, being specific usages between the two parties to the contract. Course of dealing controls usage of trade. It is a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.��Contracts Law > Contract Interpretation > Interpretation Generally

HN26� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A commercial agreement, then, is broader than the written paper and its meaning is to be determined not just by the language used by the parties in the written contract but by their action, read and interpreted in the light of commercial practices and other surrounding circumstances. The measure and background for interpretation are set by the commercial context, which may explain and supplement even the language of a formal or final writing.��Contracts Law > Contract Interpretation > Interpretation Generally

HN29� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Course of dealing is restricted, literally, to a sequence of conduct between the parties previous to the agreement. However, the provisions of the Uniform Commercial Code on course of performance make it clear that a sequence of conduct after or under the agreement may have equivalent meaning.��Commercial Law (UCC) > Sales (Article 2) > Form, Formation & Readjustment

HN31� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Uniform Commercial Code § 2-202 was meant to liberalize the common law parol evidence rule to allow evidence of agreements outside the contract, without a prerequisite finding that the contract was ambiguous and requires that contracts be interpreted in light of the commercial context in which they were written and not by the rules on legal construction.��Contracts Law > Contract Interpretation > Interpretation Generally

HN32� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A construction which negates the express terms of the contract by allowing unilateral abandonment of its specifications is patently unreasonable.��Commercial Law (UCC) > Sales (Article 2) > Title, Creditors & Good Faith Purchasers

HN36� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In the normal case a posted price satisfies the good faith requirement. However, the words "n the normal case mean that, although a posted price will usually be satisfactory, it will not be so under all circumstances.��Commercial Law (UCC) > Sales (Article 2) > Title, Creditors & Good Faith Purchasers

HN37� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under Haw. Rev. Stat. § 490:1-203 every contract or duty under chapter 490 imposes an obligation of good faith in its performance or enforcement, which for merchants entails the observance of commercially reasonable standards of fair dealing in the trade.��Commercial Law (UCC) > General Provisions (Article 1) > Good Faith

HN38� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Haw. Rev. Stat. § 490:1-203 sets forth a basic principle running throughout the Uniform Commercial Code (Code). The principle involved is that in commercial transactions good faith is required in the performance and enforcement of all agreements or duties. Particular applications of this general principle appear in specific provisions of the Code. It is further implemented by Section 1-205 on course of dealing and usage of trade.��

FRIGALIMENT IMPORTING CO., Ltd., Plaintiff, v. B.N.S. INTERNATIONAL SALES CORP., Defendant

December 27, 1960



OVERVIEW:  Defendant state sales corporation had two contracts with plaintiff foreign corporation for the sale of "chicken". After plaintiff received one shipment of stewing chicken and another was stopped, plaintiff brought a breach of warranty action, alleging that the goods sold should have corresponded to the description because the chicken was not suitable for broiling and frying. In dismissing plaintiff's complaint, district court held that plaintiff's reliance on the fact that the contract forms contained words with a blank not filled to negate agency was wholly unpersuasive where the clause's purpose was to permit filling in an intermediary's name to whom commission would be payable. Defendant's subjective intent that it could comply with the contracts by delivering stewing chicken coincided with objective meaning of "chicken," which had at least some usage in the trade; and plaintiff did not sustain its burden that "chicken" was used in the narrower rather than in the broader sense.  

OUTCOME:  Plaintiff foreign corporation's complaint was dismissed where plaintiff did not sustain its burden of persuasion that the contract with defendant state sales corporation used the word "chicken" in the narrower sense and defendant's subjective intent coincided with an objective meaning of "chicken."  



Contracts Law > Contract Interpretation > Interpretation Generally

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When one of the parties is not a member of the trade or other circle, his acceptance of the standard must be made to appear by proving either that he had actual knowledge of the usage or that the usage is so generally known in the community that his actual individual knowledge of it may be inferred.��Contracts Law > Contract Interpretation > Interpretation Generally

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In order to meet the alternative requirement, the law of New York demands a showing that the usage is of so long continuance, so well established, so notorious, so universal and so reasonable in itself, as that the presumption is violent that the parties contracted with reference to it, and made it a part of their agreement.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��No credit should be given witnesses to usage, who could not adduce instances in verification.��

B.  Implied Obligations

1)  Warranties



Karen Bentley, Plaintiff, v. Charles Slavik and Rosemary Slavik, Defendants

June 24, 1987, Decided  June 24, 1987, Filed



OVERVIEW:  The buyer purchased a violin from the sellers. The sellers represented that the violin was a genuine Bernardel violin and gave the buyer a certificate that estimated that the violin was authentic. The buyer brought an action when she discovered the violin was not authentic. The court found in favor of the sellers for the buyer's claims brought under the Illinois Consumer Fraud and Deceptive Trade Practices Act, Ill. Rev. Stat. chs. 121 1/2, 121, paras. 261-272, 312 (1983), because the seller was not in the business of selling violins and the misrepresentation was not willful. The court entered judgment in favor of the buyer on her breach of contract claim because it was clear that there existed a basic assumption that the transaction concerned a Bernardel violin, that a warranty was created by the sellers, and that when a Bernardel violin was not delivered the contract was breached.mistake.  

OUTCOME:  The court entered judgment in favor of the sellers in the buyer's action for misrepresentation. The court entered judgment in favor of the buyer in the buyer's breach of contract action.  



UCC § 2-312

(1) Subject to subsection (2) there is in a contract for sale a warranty by the seller that            (a) the title conveyed shall be good, and its transfer rightful;  and

            (b) the goods shall be delivered free from any security interest or other lien or encumbrance of which the buyer at the time of contracting has no knowledge.

(2) A warranty under subsection (1) will be excluded or modified only by specific language or by circumstances which give the buyer reason to know that the person selling does not claim title in himself or that he is purporting to sell only such right or title as he or a third person may have.

(3) Unless otherwise agreed a seller who is a merchant regularly dealing in goods of the kind warrants that the goods shall be delivered free of the rightful claim of any third person by way of infringement or the like but a buyer who furnishes specifications to the seller must hold the seller harmless against any such claim which arises out of compliance with the specifications.

UCC § 2-313

(1) Express warranties by the seller are created as follows:            (a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.

            (b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

            (c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as "warrant" or "guarantee" or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the goods does not create a warranty.

UCC § 2-314

(1) Unless excluded or modified (UCC 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.(2) Goods to be merchantable must be at least such as

            (a) pass without objection in the trade under the contract description;  and

            (b) in the case of fungible goods, are of fair average quality within the description;  and

            (c) are fit for the ordinary purposes for which such goods are used;  and

            (d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved;  and

            (e) are adequately contained, packaged, and labeled as the agreement may require;  and

            (f) conform to the promise or affirmations of fact made on the container or label if any.

(3) Unless excluded or modified (UCC 2-316) other implied warranties may arise from course of dealing or usage of trade.

UCC § 2-315

Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.   

UCC § 2-316

(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other;  but subject to the provisions of this Article on parol or extrinsic evidence (UCC 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous.  Language to exclude all implied warranties of fitness is sufficient if it states, for example, that "There are no warranties which extend beyond the description on the face hereof."

(3) Notwithstanding subsection (2)

            (a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like "as is", "with all faults" or other language which in common understanding calls the buyer's attention to the exclusion of warranties and makes plain that there is no implied warranty;  and

            (b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him;  and

            (c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.

(4) Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification of remedy (UCCs 2-718 and 2-719).

UCC § 2-317

Warranties whether express or implied shall be construed as consistent with each other and as cumulative, but if such construction is unreasonable the intention of the parties shall determine which warranty is dominant.  In ascertaining that intention the following rules apply:            (a) Exact or technical specifications displace an inconsistent sample or model or general language of description.

            (b) A sample from an existing bulk displaces inconsistent general language of description.

            (c) Express warranties displace inconsistent implied warranties other than an implied warranty of fitness for a particular purpose.

UCC § 2-318

A seller's warranty whether express or implied extends to any natural person who is in the family or household of his buyer or who is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person by breach of the warranty.  A seller may not exclude or limit the operation of this section.

UCC § 2-719

(1) Subject to the provisions of subsections (2) and (3) of this section and of the preceding section on liquidation and limitation of damages,            (a) the agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer's remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts;  and

            (b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.

(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.

(3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not.



Commercial Law (UCC) > Sales (Article 2) > Obligation & Construction

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��UCC. 2-313(1)(b) (1983), an express warranty is created at time of sale that the goods sold by a seller will conform to any description of the goods that is a part of the basis of the bargain.��Commercial Law (UCC) > Sales (Article 2) > Obligation & Construction

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��To determine whether a warranty was created under Illinois law, the court must examine the intent of the parties as expressed in the bill of sale and in the circumstances surrounding the sale itself. This determination is generally considered a question of fact. When examining the Illinois Uniform Commercial Code ch. 26, para. 2-313(1)(b) (1983), courts have used a "basis of the bargain" test which looks to the descriptions or affirmations forming the basic assumption of the bargain between the parties.��Contracts Law > Remedies > Ratification

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The concept of ratification includes an understanding and full knowledge of the facts necessary to an intelligent assent.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted.��Contracts Law > Defenses > Ambiguity & Mistake

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Mutual mistake, is defined: if a mistake by both parties as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performance, the contract is voidable by the adversely affected party.��Contracts Law > Defenses > Ambiguity & Mistake

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��"Conscious ignorance" is defined as an awareness of a contracting party prior to agreement that it is unknowledgeable about certain facts that later become the basis for the mutual mistake claim. The party that was aware of the uncertainty prior to the contract may not assert mutual mistake of fact.��Contracts Law > Defenses > Ambiguity & Mistake

HN9� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The Illinois Supreme Court long recognizes that mutual mistakes of fact may make contracts voidable. It is further stated that mutual mistakes must be unknown at the time the contract is made, and that neither party has borne the risk of any unknown facts.��

Priscilla D. Webster v. Blue Ship Tea Room, Inc.

May 4, 1964, Decided



OVERVIEW:  Plaintiff was injured when a fish bone lodged in her throat while dining at defendant's restaurant. Plaintiff brought suit alleging a breach of implied warranty under the Uniform Commercial Code. The trial court found for plaintiff. Defendant appealed and asserted that New England fish chowder is a hearty dish and no chef should be asked to reduce the pieces of fish to miniscule size in an effort to ascertain if they contained any pieces of bone. The court reviewed the history of fish chowder and found no recipes that instructed the cook to ensure that the fish was bone-free. The court found no breach of implied warranty because a restaurant customer such as plaintiff, eating fish chowder, should have anticipated having to remove some fish bones from her bowl. Therefore the bone which injured plaintiff did not impair the fish chowder's fitness or merchantability. The court sustained defendant's exceptions and entered judgment for defendant.

OUTCOME:  The court sustained defendant's exceptions and entered judgment for defendant because the presence of a fish bone in a bowl of fish chowder should have been anticipated and guarded against by plaintiff and was not a breach of any implied warranty.

Governments > Agriculture & Food > Product Quality

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The possible presence of a piece of oyster shell in or attached to an oyster is so well known to anyone who eats oysters that the court can say as a matter of law that one who eats oysters can reasonably anticipate and guard against eating such a piece of shell.��HEADNOTES:  Food. Sale, Warranty, Of food. Words, "Chowder."

 SYLLABUS:  The mere presence of a fish bone in fish chowder containing chunks of fish and potato eaten by a New Englander at a restaurant after stirring the chowder did not constitute a breach of the implied warranty of merchantability of the chowder by the proprietor of the restaurant under § 2-314 of the Uniform Commercial Code, G. L. c. 106, and did not render the proprietor liable on that ground to the customer for injuries received when the fish bone lodged in her throat.



MICHAEL CATANIA ET AL. v. CHARLES J. BROWN

April 14, 1967, Decided



OVERVIEW:  The customer asked the paint retailer to recommend a paint for use in painting the exterior of the customer's home, which was stucco. The paint retailer recommended a particular paint, which the customer purchased. The customer followed the paint retailer's instructions, but the paint flaked, peeled, and blistered. The court ruled that the trial court properly determined that the paint retailer breached the implied warranty of fitness, under § 42a-2-315. In so ruling, the court noted that the evidence established that the customer, who was ignorant on the subject of paint, justifiably relied on the superior information, skill, and judgment of the seller in recommending the paint, and that the paint retailer was aware that the customer was relying on the paint retailer's expertise.  

OUTCOME:  The court affirmed the trial court's judgment in favor of the customer on his claim for breach of the implied warranty of fitness.  



Contracts Law > Contract Conditions & Provisions > Implied Warranties

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under Conn. Gen. Stat. §§ 42a-2-314, 42a-2-315, there may be an implied warranty (1) that the goods shall be reasonably fit for a particular purpose, or (2) that the goods shall be of merchantable quality. The existence, nature and extent of either implied warranty depends upon the circumstances of the case.��Contracts Law > Contract Conditions & Provisions > Implied Warranties

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under the statute governing implied warranty of fitness for a particular purpose, Conn. Gen. Stat. § 42a-2-315, two requirements must be met: (a) the buyer relies on the seller's skill or judgment to select or furnish suitable goods; and (b) the seller at the time of contracting has reason to know the buyer's purpose and that the buyer is relying on the seller's skill or judgment. It is a question of fact in the ordinary case whether these conditions have been met and the warranty arises.��Contracts Law > Contract Conditions & Provisions > Implied Warranties

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The implied warranty of fitness is not founded on negligence; nor is it founded on fraud or lack of good faith. The raising of an implied warranty of fitness depends upon whether the buyer informed the seller of the circumstances and conditions which necessitated his purchase of a certain character of article or material and left it to the seller to select the particular kind and quality of article suitable for the buyer's use. So when the buyer orders goods to be supplied and trusts to the judgment or skill of the seller to select goods or material for which they are ordered, there is an implied warranty that they shall be reasonably fit for that purpose.  Reliance can be more readily found when the retailer selects the product or recommends it.��

MOHASCO INDUSTRIES, INC., Appellant, v. ANDERSON HALVERSON CORPORATION, Respondents

March 26, 1974



OVERVIEW:  The seller, a corporation that manufactured and delivered carpet for installation, sold carpet to the buyers. The buyers refused to pay alleging that the carpet "shaded" excessively. The seller brought an action to recover the cost of the carpet. The trial court found for the buyers. The court reversed. The trial court's finding that an express warranty was breached was erroneous. The installed carpet conformed to the description of the goods contained in the purchase order and the sample provided to the buyers. The buyers could have prevented shading by purchasing a more expensive type of carpet. The carpet was not defective. The buyers selected the carpet. A warranty of fitness could not be applied where the buyers opted to omit the more expensive twist yard, which would have prevented shading.  

OUTCOME:  The court reversed.  



Commercial Law (UCC) > Sales (Article 2) > Obligation & Construction

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Unless excluded, or modified, a warranty of merchantability is implied in a contract if the seller is a merchant with respect to the goods in question.��Contracts Law > Contract Conditions & Provisions > Implied Warranties

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The implied warranty of merchantability is limited by an express warranty of conformity to a precise description supplied by the buyer, and if the latter warranty is not breached, neither is the former.��

DOW AGROSCIENCES, LLC, Plaintiff, v. DENNIS BATES, et al., Defendants.

June 3, 2002, Decided  June 3, 2002, Filed, Entered



OVERVIEW:  The herbicide in question was used to control weeds in peanuts. The growers sent demand letters to the manufacturer claiming that the herbicide failed to work as promised and demanding damages. The manufacturer argued that the growers' claims were preempted by the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA). The court found that 7 U.S.C.S. § 136v(b) of FIFRA expressly preempted state laws, including tort claims, that imposed different or additional labeling requirements from those approved through the regulatory process. The growers' implied and express warranty claims were preempted because they challenged the herbicide label; in addition, the label properly disclaimed warranties. The growers argued that their Texas Deceptive Trade Practices Act and fraud claims were not preempted because they arose from statements made by the manufacturer's representatives. However, some of the statements merely repeated information contained on the label and were preempted, and alleged promises of payment of damages were precluded by the label's limitation of remedies. The growers' negligence claims involved a failure to warn and were preempted.

OUTCOME:  The manufacturer's motion for summary judgment was granted.  



Civil Procedure > Jury Trials > Province of Court & Jury

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Whether a disclaimer is conspicuous or not is a question of law.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN11� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Tex. Bus. & Com. Code Ann. § 2.719 of the Texas Uniform Commercial Code provides that parties can limit their liability in damages.��

Murray, and wife, Respondents, v. Holiday Rambler, Inc., Appellant: KOA Trailer Sales, Inc., Defendant

February 8, 1978, Submitted on Briefs  May 2, 1978, Decided



OVERVIEW:  Purchasers bought a RV that required substantial repairs within the first few months of the purchase. The purchasers later revoked the acceptance of the RV and filed suit for damages. The manufacturer argued that the limited express warranty prevented the purchasers from revoking acceptance of the RV. The court noted that the predelivery agreement signed by the purchasers contained a warranty that the RV was free of defects at the time of delivery and that it limited the purchasers' remedies to repair or replacement of defective parts. The court found that under Wis. Stat. § 402.608, the purchasers could have revoked acceptance of the RV after they allowed the manufacturer a reasonable time to repair the defects. The court found that the jury determined that the purchasers had cause to revoke acceptance of the RV, and that special verdict questions revealed that the RV was delivered defective, that the defects impaired the value of the RV, and that the repairs were not made as required by the limited warranty. The court found that the purchasers were not entitled to loss of use damages because they failed to show how much use would have been made of the RV if not for the defects.  

OUTCOME:  The court affirmed that part of the trial court's judgment that found that the purchasers could revoke acceptance of the RV and disallowed attorney's fees to the purchasers. The court modified that part of the judgment that awarded loss of use damages to the purchasers. The court instructed the purchasers that they could appeal the change in the loss of use award by filing for a new trial on that issue only.  



Commercial Law (UCC) > Sales (Article 2) > Remedies

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under the Uniform Commercial Code, a seller may disclaim or limit his contractual liability in two ways. He may disclaim or limit his warranties pursuant to Wis. Stat. § 402.316, or he may limit the buyer's remedies for a breach of warranty.  ��Commercial Law (UCC) > Sales (Article 2) > Obligation & Construction

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Wis. Stat. § 402.316 permits a seller may limit or exclude both implied and express warranties. Language limiting implied warranties must be conspicuous and otherwise consistent with the provisions of § 402.316 and must not be unconscionable in light of the circumstances at the time the contract was made..��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The damages which would otherwise be available upon a breach of contract may be altered or limited by the parties..��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN10� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where an apparently fair and reasonable clause because of circumstances fails in its purpose or operates to deprive either party of the substantial value of the bargain, it must give way to the general remedy provisions of this Article. Official Comment 1 to U.C.C. § 2-719.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN11� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where the seller is given reasonable opportunity to correct the defect or defects, and the vehicle nevertheless fails to operate as should a new vehicle free of defects, the limited remedy fails of its essential purpose. The buyer may then invoke any of the remedies available under the U.C.C., including the right to revoke acceptance of the goods, under U.C.C § 2-608.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN12� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The limited remedy of repair or replacement of defective parts fails of its essential purpose whenever, despite reasonable opportunity for repair, the goods are not restored to a nondefective condition within a reasonable time, whether or not the failure to do so is willful.��Contracts Law > Remedies > Avoidable Consequences

HN17� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Consequential damages include any loss caused by general or particular needs of the buyer of which the seller had reason to know at the time of contracting and which could not reasonably be prevented by cover or otherwise.��Insurance Law > Property Insurance > Loss of Use Coverage

HN18� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Consequential damages have specifically been held to include damages for loss of use of an inoperable motor vehicle.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN19� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A buyer has a general duty to mitigate his damages and may not recover damages which he could reasonably have prevented.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN20� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Consequential damages need not be shown with mathematical precision under Official Comment 4 of U.C.C. § 2-715. The burden of proving consequential damages is on the buyer under Official Comment 4 of U.C.C. § 2-715, and he must prove by credible evidence to a reasonable certainty that such damages were suffered and must prove, at least to a reasonable probability, the amount of these damages.��

2)  Cooperation



Benjamin Patterson, Appellant, v. Anna Meyerhofer, Respondent

October 12, 1911, Argued  January 9, 1912, Decided



OVERVIEW:  The parties entered into an agreement whereby the vendor would purchase four parcels of real estate at a foreclosure auction and would then convey them to the vendee. Instead, the vendee showed up at the auction and out-bid the vendor for each of the properties. The vendor also claimed that he had intended to purchase a fifth property that he was going to keep for himself but that the vendee had out-bid him on that property too. On review, the court agreed with the trial court that no relation of trust could have been spelled out of the transactions between the parties, and there was no finding of any parol agreement with respect to the fifth property. The court found, however, that the vendor was entitled to recover the amount he would have recovered if the contract had been performed because the vendee had impliedly agreed by entering into the contract that she would do nothing to prevent him from acquiring the property, and the vendee violated the agreement. In reversing, the court held that where the vendee stipulated that the vendor would do a certain thing, she thereby impliedly promised that she would not do anything that would hinder or obstruct him in doing that thing.  

OUTCOME:  The court reversed the appellate division's judgment and that of the trial court and granted a new trial.



Contracts Law > Contract Interpretation > Good Faith & Fair DealingContracts Law > Breach > Causes of Action

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In the case of every contract there is an implied undertaking on the part of each party that he will not intentionally and purposely do anything to prevent the other party from carrying out the agreement on his part. This proposition necessarily follows from the general rule that a party who causes or sanctions the breach of an agreement is thereby precluded from recovering damages for its non-performance or from interposing it as a defense to an action upon the contract. Where a party stipulates that another shall do a certain thing, he thereby impliedly promises that he will himself do nothing that may hinder or obstruct that other in doing that thing.��HEADNOTES:  Vendor and purchaser -- breach of contract of sale -- agreement to take property to be procured by vendor frustrated by purchaser bidding in such property at foreclosure sale -- purchaser liable for difference between price for which property was bid in and contract price.





Joseph A. Billman, Jr. and Diane R. Billman v. James F. Hensel and Carole A. Hensel

July 5, 1979, Filed



OVERVIEW:  The sellers contracted to sell their home to the buyers. A condition of the contract was the ability of the buyers to secure a conventional mortgage on the property for not less than $ 35,000 within 30 days. When the buyers did not complete the purchase, the sellers commenced an action to secure a $ 1,000 earnest money/liquidated damage deposit required by the contract. The buyers defended upon the basis that they were relieved from performing in that they could not obtain financing. The trial court entered judgment in favor of the sellers. The court affirmed, holding that the buyers were not excused from performance. The "subject to financing" clause imposed upon the buyers an implied obligation to make a reasonable and good faith effort to satisfy the condition. The evidence supported the trial court's conclusion that the sellers carried their burden of proof by establishing that the buyers had not made a reasonable and good faith effort to secure the necessary financing and, therefore, could not rely upon the condition to relieve their duty to perform.  

OUTCOME:  The court affirmed the trial court's judgment in favor of the sellers.  



Contracts Law > Contract Conditions & Provisions > Conditions Precedent

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A promisor cannot rely upon the existence of a condition precedent to excuse his performance where the promisor, himself, prevents performance of the condition.��

Howard L. Wieder, Appellant, v. Murray L. Skala et al., Respondents, et al., Defendant.

October 21, 1992, Argued  December 22, 1992, Decided



OVERVIEW:  Attorney contended that he was wrongfully discharged as the result of his insistence that a fellow associate's misconduct be reported as required by Model Code of Professional Responsibility DR 1-103(A). Further, he contended that his termination by the law firm was a breach of the employment relationship. The appellate court concluded that attorney failed to state a cause of action because he was an at-will employee. The court concluded that attorney had stated a valid claim for breach of contract based on an implied-in-law obligation in his relationship with his law firm. Intrinsic to the employment relationship here was the unstated but essential compact that in conducting the firm's legal practice both attorney and his law firm would do so in compliance with the prevailing rules of conduct and ethical standards of the profession. Insisting that as an associate in their employ attorney must act unethically and in violation of one of the primary professional rules amounted to nothing less than a frustration of the only legitimate purpose of the employment relationship. Next, the court concluded that recognition of the tort of abusive discharge was to come from the legislature.  

OUTCOME:  The court modified the judgment of the appellate court by denying the law firm's motion to dismiss the attorney's cause of action for breach of contract. As so modified, the judgment was affirmed.  



Labor & Employment Law > Employment Relationships > At-Will Employment

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The employment-at-will doctrine is a judicially created common-law rule that where an employment is for an indefinite term it is presumed to be a hiring at will which may be freely terminated by either party at any time for any reason or even for no reason.��Torts > Business & Employment Torts > Wrongful Termination

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The court expressly declines to follow other jurisdictions in adopting the tort-based abusive discharge cause of action for imposing liability on employers where employees have been discharged for disclosing illegal activities on the part of their employers, being of the view that such a significant change in the law is best left to the legislature.��Contracts Law > Contract Interpretation

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In any hiring of an attorney as an associate to practice law with a firm there is implied an understanding so fundamental to the relationship and essential to its purpose as to require no expression: that both the associate and the firm in conducting the practice will do so in accordance with the ethical standards of the profession.��Contracts Law > Contract Interpretation > Good Faith & Fair Dealing

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In every contract there is an implied undertaking on the part of each party that he will not intentionally and purposely do anything to prevent the other party from carrying out the agreement on his part.��Contracts Law > Contract Interpretation

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Implied contractual obligations may coexist with express provisions which seemingly negate them where common expectations or the relationship of the parties as structured by the contract so dictate.��

MICHELLE P. GRAHAM, Appellant v. MARY KAY INC., Appellee

July 20, 2000, Rendered  July 20, 2000, Filed



OVERVIEW:  Appellee cosmetic company obtained injunction to restrain appellant from tortiously interfering with the contracts appellee had with its beauty consultants The court found appellant willfully and intentionally interfered, that these acts were essential to appellant's conduct of her business, and that appellee was harmed in its own business and in its manner and method of selling its products. The court held third parties could not tortiously interfere with a contract merely because it was an at-will contract. The court further found appellee established its claim of unfair competition and unauthorized utilization of the its trademark. Since appellee's suit was not objectively baseless, it was insulated from antitrust liability as well as claims of civil conspiracy, abuse of process, and malicious prosecution. Appellee was not liable for the torts of its independent contractors, therefore the trial court did not err in granting summary judgment on appellant's slander claim.  

OUTCOME:  Judgment affirmed because injunctive relief proper in favor of appellee cosmetic company after appellant willfully and intentionally interfered with appellee's contracts with its distributors, acts essential to appellant's conduct of her business, and appellee was harmed in its manner and method of selling its products.  



Torts > Business & Employment Torts > Interference With a Contract

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The elements of such an action are: 1) the existence of a contract subject to interference, 2) the occurrence of an act of interference that was willful and intentional, 3) the act was a proximate cause of the plaintiff's damages, and 4) actual damage has occurred.��Civil Procedure > Jury Trials > Actions in Equity

HN9� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Injunctive relief may be proper in a case in which actual damages are not.��Torts > Business & Employment Torts > Interference With a Contract

HN10� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Third parties may not tortiously interfere with a contract merely because it is an at-will contract.��Civil Procedure > Injunctions > Permanent Injunctions Torts > Business & Employment Torts > Interference With a Contract

HN15� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Injunctive relief is an appropriate remedy when a claim of tortious interference is involved.��

3)  Good Faith



Centronics Corporation v. Genicom Corporation

August 16, 1989



OVERVIEW:  When the arbitration dragged on, the seller sought an escrow distribution in an amount that the seller claimed was in excess of what would be the eventual purchase price. When the buyer refused, the seller charged the buyer with breach of an implied covenant of good faith. The trial court found that the contract did not require the buyer to agree to a distribution during arbitration and that the seller was merely seeking to revise the contract. On appeal, the court affirmed. The court found that the implied obligation of good faith at common law set limits on discretion in contractual performance. The contract did not confer such discretion on the buyer over the timing of distributions from the fund that, in the absence of some good-faith limitation, it could deny the seller a substantial proportion of the contract's benefit. To the contrary, the contract contained express and unequivocal provisions governing the timing of payment. The buyer had no discretion to withhold approval or to affect the timing of the arbitration. Alternatively, the buyer's refusal was not bad faith as an exercise of discretion meant to recapture an opportunity foregone at the creation of the contract.  

OUTCOME:  The court affirmed the judgment of the trial court.  



Contracts Law > Contract Interpretation > Good Faith & Fair Dealing

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The obligation of good faith performance is better understood simply as excluding behavior inconsistent with common standards of decency, fairness, and reasonableness, and with the parties' agreed-upon common purposes and justified expectations.��Contracts Law > Contract Interpretation > Good Faith & Fair Dealing

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under an agreement that appears by word or silence to invest one party with a degree of discretion in performance sufficient to deprive another party of a substantial proportion of the agreement's value, the parties' intent to be bound by an enforceable contract raises an implied obligation of good faith to observe reasonable limits in exercising that discretion, consistent with the parties' purpose or purposes in contracting.��Contracts Law > Contract Interpretation > Good Faith & Fair Dealing

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A functional analysis of the obligation to observe good faith in discretionary contract performance applies objective criteria to identify the unstated economic opportunities intended to be bargained away by a promisor as a cost of performance, and it identifies bad faith as a promisor's discretionary action subjectively intended to recapture such an opportunity, thereby refusing to pay an expected performance cost.��Contracts Law > Contract Interpretation > Good Faith & Fair Dealing

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Bad faith in performance is the exercise of discretion for the purpose of recapturing opportunities foregone or bargained away at the time of contracting, with the identification of such foregone opportunities depending on objective analysis of the parties' expectations as they may be inferred from the express contract terms in light of the ordinary course of business and customary practice.��

3. Contracts--Construction--Implied Terms

Implied good faith obligations of a contracting party with respect to contract formation are tantamount to the traditional duties of care to refrain from misrepresentation and to correct subsequently discovered error, insofar as any representation is intended to induce, and is material to, another party's decision to enter into a contract in justifiable reliance upon it.

4. Contracts--Construction--Implied Terms

Good faith obligation of a contracting party with respect to termination of at-will employment contracts is implied in the contract itself, and an employer violates the implied contract term by firing an employee out of malice or bad faith in retaliation for action taken or refused by the employee in consonance with public policy.

5. Contracts--Construction--Implied Terms

Under an agreement that appears by word or silence to invest one party with a degree of discretion in performance sufficient to deprive another party of a substantial proportion of the agreement's value, the parties' intent to be bound by an enforceable contract raises an implied obligation of good faith to observe reasonable limits in exercising that discretion, consistent with the parties' purpose or purposes in contracting.

6. Contracts--Construction--Implied Terms:  Common rule(under the agreement that appears by word or silence to invest one party with a degree of discretion in performance sufficient to deprive another party of a substantial proportion of the agreement's value, the parties' intent to be bound by an enforceable contract raises an implied obligation of good faith to observe reasonable limits in exercising the discretion, consistent with the parties' purpose or purposes in contracting.



Three Distinct Categories of Implied Duty of Good Faith at Common Law:  1)  Those dealing with standards of conduct in contract formation;  2)  Termination of at-will employment contracts;  3)  Limits on discretion in contractual performance (at issue in this case) by looking at contractual language, prior dealings, and commercial context in which the parties dealt.  



A claim for relief from a violation of the implied covenant of good faith contractual performance potentially raises four questions: (1) Does agreement ostensibly give defendant a degree of discretion in performance tantamount to a power to deprive the plaintiff of a substantial proportion of the agreement's value? (2) If ostensible discretion is of that requisite scope, does competent evidence indicate that parties intended by their agreement to make a legally enforceable contract? (3) Assuming an intent to be bound, has the defendant's exercise of discretion exceeded the limits of reasonableness? (4) Is the cause of the damage complained of defendant's abuse of discretion, or does it result from events beyond the control of either party, against which the defendant has no obligation to protect the plaintiff?



Burton's functional analysis of the obligation to observe good faith in discretionary contract performance applies objective criteria to identify the unstated economic opportunities intended to be bargained away by a promisor as a cost of performance, and it identifies bad faith as a promisor's discretionary actions subjectively intended to recapture such an opportunity, thereby refusing to pay an expected performance cost.  



For the purpose of the good faith performance doctrine, the relevant and distinct set of facts is that subset of the totality of circumstances (1) at formation, bearing on the expected costs to a discretion-exercising promisor; and (2) at performance, bearing on whether the promisor exercised its discretion in performance to recapture a forgone opportunity. That the dependent promisee did not receive benefits under the contract as it had hoped simply is not dispositive.

The good faith performance doctrine may be said to enhance economic efficiency by reducing the costs of contracting. The costs of exchange include the costs of gathering information with which to choose one's contract partners, negotiating and drafting contracts, and risk taking with respect to the future. The good faith performance doctrine reduces all three kinds of costs by allowing parties to rely on the law in place of incurring some of these costs. 

The good faith performance doctrine similarly reduces the costs of negotiating and drafting contracts. After selecting each other as probable contract partners, the parties will choose the amount of detail to include in their express contract. The alternatives to detailed planning are (1) relying on legal rules that supply a set of normal terms that otherwise would be negotiated, or (2) in the absence of such terms, bearing the cost of uncertainty. The good faith performance doctrine provides such a set of legal rules and gives parties who wish to reduce uncertainty the choice of engaging in more detailed planning or substituting good faith at the margin. The good faith performance doctrine thus makes the short contract, one that requires relatively more interpretation and implication, less risky and therefore less costly.

Finally, the good faith performance doctrine induces the parties to minimize the joint costs of the contract by negotiating and drafting clauses that will reduce the prospect of losses should a party after formation wish to redirect resources. Theoretically, the joint costs of the contract will be minimized if liability is placed on the party who can more cheaply cover the contingency by express terms -- the party best able to protect itself. 

A condition of satisfaction may confer discretion upon one party to determine whether the other party's performance is acceptable. If the party in control honestly is dissatisfied with the quality of the proferred performance, it may reject such performance and freely pursue alternative opportunities. The condition of satisfaction preserves precisely such a course. 

CONCLUSION

The theory of contract breach by failing to perform in good faith has been derived from a cost perspective on the contractual expectation interest. Cases holding one party's exercise of discretion in performance to constitute a breach of contract and those holding such conduct to be legitimate can be distinguished with reference to facts tending to show that the discretion- exercising party is or is not using discretion to recapture opportunities forgone upon entering the contract. Discretion in performance may be exercised legitimately for the purposes reasonably contemplated by the parties, including ordinary business reasons. It cannot be exercised for the purpose of recapturing forgone opportunities, for such conduct harms the expectation interest of the dependent party.

The good faith performance doctrine, like contract law generally, functions to support the market. It advances the time at which alternative opportunities are deemed to be forgone to the time of formation, when they otherwise would be forgone upon the expenditure of resources in performance of the contract. A promisee thus may rely not only on the express terms of a contract, but also on the customary implications of the express terms as to opportunities forgone in the commercial setting. The law puts the burden of careful contract planning on the discretion-exercising promisor who wishes to depart from the norm, because such a promisor is in the best position to secure the expectations of both parties. The cost perspective on the contractual expectation interest thus renders the common law good faith performance doctrine reckonable.



Neumiller Farms, Inc. v. Jonah D. Cornett et al.

March 9, 1979



OVERVIEW:  The buyer contracted with the seller for 12 loads of potatoes at a price of $ 4.25 per hundredweight. The buyer accepted three loads. When the market price of potatoes dropped to $ 2 per hundredweight, the buyer refused to accept delivery of the remaining loads of potatoes, asserting that the potatoes were not satisfactory. The seller filed an action for breach of contract for wrongfully rejecting goods under Ala. Code § 7-2-703 (1975). The trial court entered judgment in favor of the seller upon a jury verdict, and awarded damages for lost profits, including overhead, and for incidental damages under Ala. Code § 7-2-708(2) (1975). The court found that there was sufficient evidence that the potatoes were satisfactory and the jury was not required to accept the buyer's subjective claim to the contrary. The court rejected the buyer's claims that the seller had an obligation to sell those potatoes allocated to the contract. The sellers were entitled to the damages awarded by jury under § 7-2-708(2) because there was evidence in the record from which the jury could reasonably have concluded that the seller substantially performed and incurred the expenses incidental to performance.  

OUTCOME:  The court affirmed the judgment in favor of the seller and the jury's award of damages for lost profit, including overhead, and for incidental damages as a result of the buyer's breach.  



Commercial Law (UCC) > Sales (Article 2) > Remedies

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Ala. Code § 7-2-703 (1975) specifies that an aggrieved seller may recover for a breach of contract where the buyer wrongfully rejects the goods.��Commercial Law (UCC) > Sales (Article 2) > Breach, Repudiation & Excuse

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A buyer may reject delivery of goods if either the goods or the tender of delivery fails to conform to the contract. Ala. Code § 7-2-601 (1975).��Commercial Law (UCC) > Sales (Article 2) > Breach, Repudiation & Excuse

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The law requires that a claim of dissatisfaction regarding the delivery of goods be made in good faith, rather than in an effort to escape a bad bargain.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A rejection of goods by a buyer based on a claim of dissatisfaction, which is not made in good faith, is ineffectual and constitutes a breach of contract for which damages are recoverable.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��One of the remedies available to aggrieved sellers for a buyer's breach of contract in rejecting goods is the recovery of damages for nonacceptance.��Commercial Law (UCC) > Sales (Article 2) > Remedies Contracts Law > Remedies > Avoidable Consequences

HN10� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Generally, the damages recoverable by a nonbreaching party will be measured as though that party has made a reasonable effort to avoid the foreseeable adverse consequences of the breach. In doing so, however, the nonbreaching party is not required to expose himself to undue risk, expense, or humiliation. The aggrieved party is not required to sacrifice a substantive right or forego an advantageous opportunity for the benefit of the breaching party.��

PETER O. MATTEI, Appellant, v. AMELIA F. HOPPER, Respondent

October 24, 1958



OVERVIEW:  The developer planned to construct a shopping center adjacent to the landowner's property. After unsuccessful negotiations, the landowner submitted an offer, which the developer accepted. The parties' signed a deposit receipt form, requiring purchase within 120 days subject to obtaining leases satisfactory to the developer. The developer paid the deposit. Prior to the purchase date, the developer was notified the landowner would not sell the property. The court held that (1) the language conditioning the developer's performance on the obtaining of satisfactory leases was a "satisfaction" clause, (2) a valid contract arose between the parties, (3) the deposit receipt was not illusory or lacking in mutuality of obligation because it contained a "satisfaction" clause, (4) the standard for evaluating the developer's satisfaction was that he exercise his judgment in good faith, (5) the standard of the reasonable person did not apply where the performance involved a matter dependent on judgment, and (6) any cases departing from the established rules employing the criterion of good faith in upholding "satisfaction" clauses dependent on the exercise of judgment were disapproved.  

OUTCOME:  The court reversed the judgment.  



Contracts Law > Types of Contracts

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The general view is that deposit receipts are binding and enforceable contracts.��Contracts Law > Consideration > Mutual Obligation

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When the parties attempt to make a contract where promises are exchanged as the consideration, the promises must be mutual in obligation. In other words, for the contract to bind either party, both must assume some legal obligations. Without this mutuality of obligation, the agreement lacks consideration and no enforceable contract is created. Or, if one of the promises leaves a party free to perform or to withdraw from the agreement at his own unrestricted pleasure, the promise is deemed illusory and it provides no consideration. Whether these problems are couched in terms of mutuality of obligation or the illusory nature of a promise, the underlying issue is the same, consideration.��Contracts Law > Performance > Illusory Promises

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��While contracts making the duty of performance of one of the parties conditional upon his satisfaction seem to give him wide latitude in avoiding any obligation and thus present serious consideration problems, such "satisfaction" clauses are given effect. They are divided into two primary categories and are accorded different treatment on that basis. First, in those contracts where the condition calls for satisfaction as to commercial value or quality, operative fitness, or mechanical utility, dissatisfaction cannot be claimed arbitrarily, unreasonably, or capriciously, and the standard of a reasonable person is used in determining whether satisfaction was received. Some cases expressly reject the argument that such clauses either render the contracts illusory or deprive the promises of their mutuality of obligation. Other cases tacitly assume the creation of a valid contract.��Contracts Law > Defenses

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where the question is one of judgment, the promisor's determination that he is not satisfied, when made in good faith, is held to be a defense to an action on the contract.��Contracts Law > Performance > Illusory Promises

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A promise conditional upon the promisor's satisfaction is not illusory since it means more than that validity of the performance is to depend on the arbitrary choice of the promisor. His expression of dissatisfaction is not conclusive. That may show only that he has become dissatisfied with the contract; he must be dissatisfied with the performance, as a performance of the contract, and his dissatisfaction must be genuine.��Contracts--Mutuality. --When the parties attempt to make a contract where promises are exchanged as the consideration, the promises must be mutual in obligation; that is, for the contract to bind either party, both must have assumed some legal obligations.

Consideration--Promise as Consideration for Promise. --If one of the promises given for an agreement leaves a party to perform or to withdraw from the agreement at his own unrestricted pleasure, the promise is illusory and provides no consideration.



Paul Reid and Mary J. Reid, Plaintiffs, Appellants, v. Key Bank of Southern Maine, Inc., Defendant, Appellee; Paul Reid and Mary J. 

June 10, 1987



OVERVIEW:  Plaintiff contractor established a line of credit and other loan facilities with defendant bank and sued when the bank abruptly terminated agreements and foreclosed on the loans. The court affirmed the judgment in all respects. The court held that an action lay for breach of implied covenant of good faith and fair dealing under the Uniform Commercial Code as adopted in Maine and found no demand feature in the loan documents that would vitiate the covenant because the documents were rife with conditions and terms inconsistent with ostensible demand language. The court found that a jury instruction regarding subjective standard of honesty-in-fact was properly given. The court ruled that the award of exemplary damages was properly stricken because, while Maine might recognize such an award for breach of covenant, the jury was not presented with any tortious act to which damages could attach. The court found insufficient evidence to create a confidential or fiduciary relation under Maine law.  

OUTCOME:  The court affirmed the judgment awarding plaintiff damages for breach of covenant of good faith but striking exemplary damages and finding for defendant on other counts because independent action lay for breach of covenant under the Uniform Commercial Code, but the action would not support an award of exemplary damages unless based in tort.  



UCC § 1-208

A term providing that one party or his successor in interest may accelerate payment or performance or require collateral or additional collateral "at will" or "when he deems himself insecure" or in words of similar import shall be construed to mean that he shall have power to do so only if he in good faith believes that the prospect of payment or performance is impaired.  The burden of establishing lack of good faith is on the party against whom the power has been exercised.



Contracts Law > Contract Interpretation > Good Faith & Fair Dealing

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��No duty of good faith toward a third-party claimant primarily because of the absence of a contractual relationship. The Maine court has implicitly recognized that contractual relationships are governed by a requirement of good faith performance. This duty to perform in good faith is not altered merely by calling the contractual relationship "adversary."��Contracts Law > Remedies > Compensatory Damages

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under Maine law, as a general rule, exemplary damages are not recoverable for a breach of contract.��Torts > Malpractice Liability > Misconduct Generally

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In Maine, "fiduciary" and "confidential" relations are legal equivalents.��

ATLANTIC TRACK & TURNOUT COMPANY, Plaintiff, Appellant, v. PERINI CORPORATION, Defendant, Appellee.

March 29, 1993, Decided



OVERVIEW:  Appellant entered into a contract to purchase "all available" materials from a salvage operation conducted by appellee. After supplying 15 percent of the materials estimated to be supplied in the contract by appellee, the salvage operation was terminated. Appellant sued for breach of contract under Mass. Gen. Laws ch 106, § 2-101 et seq., bad faith, and claiming that the term "all available" was ambiguous and required appellee to supply materials close in amount to the original estimate. The court held that a trade usage definition for an ambiguous term was used only if both parties knew or should of known of that usage, and appellant failed to prove that appellee knew of appellant's interpretation of "all available." The court also determined that appellee did not fail to exercise good faith since appellee ceased performance under the output contract for independent business reasons, and upheld summary judgment in favor of appellee.  

OUTCOME:  The court upheld the lower court's granting of summary judgment to appellee, holding that appellee was not required to supply materials close to the amount estimated in the output contract, and appellee's ceased performance under the output contract was in good faith due to their independent business reasons.  



UCC § 2-306

(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.



Contracts Law > Defenses > Ambiguity & Mistake

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A plaintiff has the burden of proving its interpretation of a purchase order by a preponderance of the evidence, and any ambiguity in the contract should normally be interpreted against the drafter of the purchase orders.��Commercial Law (UCC) > Sales (Article 2) > General Construction & Subject Matter

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Trade usage will supplement the terms of a contract only when the parties know or should know of that usage. Mass. Gen. Laws ch. 106, § 1-205(3).��Commercial Law (UCC) > Sales (Article 2) > Form, Formation & Readjustment

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A contractor may seek an equitable adjustment to the contract when a large quantity of work is eliminated.��Contracts Law > Contract Interpretation > Good Faith & Fair Dealing

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A party who ceases performance under an output contract for independent business reasons acts in good faith.��

ERNST LARESE and BARBARA ANN LARESE, v. CREAMLAND DAIRIES, INC., Defendant-Appellee

July 15, 1985



OVERVIEW:  Plaintiff franchisees and defendant franchisor entered into a franchise agreement where plaintiffs were required to obtain defendant's consent before transferring the franchise rights. Subsequently franchisees attempted to sell their franchise rights, and defendant withheld its consent. Plaintiffs' brought suit, alleging that defendant had interfered with their contractual relations with the prospective buyers by withholding its consent. The trial court granted summary judgment to defendant, finding that defendant had an absolute right to withhold its consent to the transfer of the franchise rights. Plaintiffs sought review, and the court reversed, agreeing with plaintiffs' argument that the franchisor-franchisee relationship was one that required the parties to deal with one another in good faith and in a commercially reasonable manner. The franchisees were not be forced to choose between losing their investment or remaining in the relationship unwillingly when it had provided a reasonable alternative franchisee. The franchisor was required to bargain for a provision expressly granting the right to withhold consent to a transfer unreasonably.

OUTCOME:  The court reversed the grant of summary judgment to defendant franchisor on plaintiff franchisees' suit alleging that defendant interfered with their contractual relations with the prospective buyers of the franchise by unreasonably withholding consent to the sale of the franchise. The franchisor-franchisee relationship was one that required the parties to deal with one another in good faith and in a commercially reasonable manner.



Business & Corporate Entities > Franchises & Distributorships > Terminations

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The franchise relationship imposes a duty upon franchisors not to act unreasonably or arbitrarily in terminating the franchise.��Business & Corporate Entities > Franchises & Distributorships > Franchise Relationships

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The franchisor-franchisee relationship is one which requires the parties to deal with one another in good faith and in a commercially reasonable manner.��Business & Corporate Entities > Franchises & Distributorships > Assignments & Transfers

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The franchisor must bargain for a provision expressly granting the right to withhold consent of assignment of franchise rights unreasonably, to insure that the franchisee is put on notice.��

STEVEN D. HAVARD vs. KEMPER NATIONAL INSURANCE 

March 20, 1995, Decided  March 20, 1995, OPINION FILED



OVERVIEW:  Plaintiff homeowners sued defendant insurance companies, alleging bad faith, fraud, gross negligence, negligent misrepresentation, deceit, and other wrongful conduct in connection with payment under plaintiffs' fire insurance policy. Defendants moved for summary judgment, arguing that plaintiffs' cashing of a check tendered in full satisfaction of their claims under the policy constituted a complete discharge of defendants under the doctrine of accord and satisfaction, Miss. Code Ann. § 75-3-311 (Supp. 1994). The court held that the evidence established that plaintiffs' claim had been discharged under an accord and satisfaction, finding that there was a bona fide dispute, a good faith tender of a check in full satisfaction of plaintiffs' claim, and that plaintiffs accepted payment of the check, which was accompanied by a letter containing a conspicuous statement that the check was in full satisfaction of plaintiffs' claim. The court granted defendants' motion for summary judgment, finding that there were no genuine issues of material fact and that defendants were entitled to judgment on the grounds of accord and satisfaction.  

OUTCOME:  The court granted defendant insurance companies' motion for summary judgment, finding that defendants were entitled to judgment on the grounds of accord and satisfaction whether there was evidence that there had been a bona fide dispute, that a check had been tendered in good faith in full satisfaction of plaintiff homeowners' claim, and that plaintiffs had accepted payment of the check.  



UCC § 1-207

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:

	(a) the offer expressly limits acceptance to the terms of the offer;

	(b) they materially alter it;  or

	(c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

UCC § 3-104

(a)  Except as provided in subsections (c) and (d), "negotiable instrument" means an unconditional promise or order to pay a fixed amount of money, with or without interest or other charges described in the promise or order, if it:	(1) is payable to bearer or to order at the time it is issued or first comes into possession of a holder;

	(2) is payable on demand or at a definite time; and

	(3) does not state any other undertaking or instruction by the person promising or ordering payment to do any act in addition to the payment of money, but the promise or order may contain (i) an undertaking or power to give, maintain, or protect collateral to secure payment, (ii) an authorization or power to the holder to confess judgment or realize on or dispose of collateral, or (iii) a waiver of the benefit of any law intended for the advantage or protection of an obligor.

(b)  "Instrument" means a negotiable instrument.

(c)  An order that meets all of the requirements of subsection (a), except paragraph (1), and otherwise falls within the definition of "check" in subsection (f) is a negotiable instrument and a check.



(d)  A promise or order other than a check is not an instrument if, at the time it is issued or first comes into possession of a holder, it contains a conspicuous statement, however expressed, to the effect that the promise or order is not negotiable or is not an instrument governed by this Article.

(e)  An instrument is a "note" if it is a promise and is a "draft" if it is an order.  If an instrument falls within the definition of both "note" and "draft," a person entitled to enforce the instrument may treat it as either.

(f)  "Check" means (i) a draft, other than a documentary draft, payable on demand and drawn on a bank or (ii) a cashier's check or teller's check.  An instrument may be a check even though it is described on its face by another term, such as "money order."

(g)  "Cashier's check" means a draft with respect to which the drawer and drawee are the same bank or branches of the same bank.

(h)  "Teller's check" means a draft drawn by a bank (i) on another bank, or (ii) payable at or through a bank.

(i)  "Traveler's check" means an instrument that (i) is payable on demand, (ii) is drawn on or payable at or through a bank, (iii) is designated by the term "traveler's check" or by a substantially similar term, and (iv) requires, as a condition to payment, a countersignature by a person whose specimen signature appears on the instrument.

(j)  "Certificate of deposit" means an instrument containing an acknowledgment by a bank that a sum of money has been received by the bank and a promise by the bank to repay the sum of money.  A certificate of deposit is a note of the bank.  

UCC § 3-311

(a)  If a person against whom a claim is asserted proves that (i) that person in good faith tendered an instrument to the claimant as full satisfaction of the claim, (ii) the amount of the claim was unliquidated or subject to a bona fide dispute, and (iii) the claimant obtained payment of the instrument, the following subsections apply.

(b)  Unless subsection (c) applies, the claim is discharged if the person against whom the claim is asserted proves that the instrument or an accompanying written communication contained a conspicuous statement to the effect that the instrument was tendered as full satisfaction of the claim. 

(c)  Subject to subsection (d), a claim is not discharged under subsection (b) if either of the following applies:

	(1)  The claimant, if an organization, proves that (i) within a reasonable time before the tender, the claimant sent a conspicuous statement to the person against whom the claim is asserted that communications concerning disputed debts, including an instrument tendered as full satisfaction of a debt, are to be sent to a designated person, office, or place, and (ii) the instrument or accompanying communication was not received by that designated person, office, or place.

	(2)  The claimant, whether or not an organization, proves that within 90 days after payment of the instrument, the claimant tendered repayment of the amount of the instrument to the person against whom the claim is asserted.  This paragraph does not apply if the claimant is an organization that that sent a statement complying with paragraph (1)(i).

(d) A claim is discharged if the person against whom the claim is asserted proves that within a reasonable time before collection of the instrument was initiated, the claimant, or an agent of the claimant having direct responsibility with respect to the disputed obligation, knew that the  instrument was tendered in full satisfaction of the claim.



Contracts Law > Performance > Accord & Satisfaction

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Miss. Code Ann. § 75-1-207(2) (Supp. 1994) specifically states that accord and satisfaction is an exception to the general rule that a party may reserve its rights on an instrument.��



RICHARD SEUBERT, Plaintiff and Appellant, v. McKESSON CORPORATION et al., Defendants and Appellants

September 24, 1990



OVERVIEW:  Appellant employer challenged a judgment in favor of employee in a wrongful termination action. Appellant contended that the judgment which was based on breach of implied covenant of good faith and fair dealing was invalid because the employment agreement was at will, there was insufficient evidence to support a finding of misrepresentation, and the damages awarded were excessive. Employee cross-appealed contending that he was entitled to double damages pursuant to Cal. Lab. Code §§ 970 and 972. The court found that even though the employment application indicated that the employment was at will, a contract could be implied because the application form was not an integrated agreement, and the evidence supported the contention that cause was required for termination. Additionally, the court ordered double damages, because appellant had induced employee to move to California with false assurances that the product which employee would sell was in place and that customer service was available to customers. Both representations, which proved to be false, induced employee to relocate to California.  

OUTCOME:  The judgment of the trial court finding that appellant employer breached its implied covenant of good faith and fair dealing with employee was affirmed because an implied contract could be inferred where appellant could be fired for cause. The judgment was modified to reflect double damages because employee had been induced to relocate to California by appellant with misrepresentations as to the product and services that he would be selling.  



Contracts Law > Types of Contracts > Employment Contracts

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An employment application form which provides that employment can be terminated with or without cause is not an integrated agreement where the application is a standardized form, does not cover either the employee's salary or position, does not contain an integration clause and states that the terms and conditions can be changed at any time by the employer.��Contracts Law > Types of Contracts > Employment Contracts

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��While there is a presumption that employment is terminable at will, that presumption may be superseded by a contract, express or implied, which limits the employer's right to discharge the employee.��

THE UNIVERSE LIFE INSURANCE COMPANY, PETITIONERS v. IDA M. GILES, RESPONDENT

September 21, 1995, Argued  July 9, 1997, Delivered



OVERVIEW:  Petitioner life insurance company issued a health insurance policy to respondent policy holder. Respondent underwent heart surgery shortly after obtaining the policy and petitioner denied the claim. Respondent took the position that the claim was not covered because respondent had received treatment for the condition prior to issuance of the policy. Respondent provided information to show that her treatment was not due to a pre-existing condition but the claim was still denied. Respondent filed suit and a judgment was entered wherein petitioner was found to have breached its duty of good faith and fair dealing and was assessed damages for mental anguish and punitive damages. Petitioner sought review, asserting the evidence did not support the judgment. On appeal, the court found that, from the medical records, it should have been reasonably clear to petitioner that respondent's claim should have been paid. The court held that the record contained legally sufficient evidence to support the jury's finding that petitioner breached its duty of good faith and fair dealing. However, there was no evidence to justify punitive damages. The judgment was affirmed and reversed accordingly.  

OUTCOME:  The court affirmed the judgment of compensatory damages against petitioner insurance company and in favor of respondent policy holder because the record contained legally sufficient evidence to support the jury's finding that petitioner breached its duty of good faith and fair dealing. However, the court reversed the jury's award of punitive damages because there was no evidence to justify the award of exemplary damages.  



Insurance Law > Bad Faith & Extracontractual Liability > Payment Delay

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An insurer breaches its duty of good faith and fair dealing when the insurer has no reasonable basis for denying or delaying payment of a claim, and the insurer knew or should have known that fact.��Insurance Law > Bad Faith & Extracontractual Liability

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A plaintiff in a bad-faith case must prove the absence of a reasonable basis to deny the claim, a negative proposition. Yet, under the no-evidence standard of review, an appellate court must resolve all conflicts in the evidence and draw all inferences in favor of a bad-faith finding.��Insurance Law > Bad Faith & Extracontractual Liability

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In the insurance context a special relationship arises out of the parties' unequal bargaining power and the nature of insurance contracts which would allow unscrupulous insurers to take advantage of their insureds' misfortunes in bargaining for settlement or resolution of claims because an insurance company has exclusive control over the evaluation, processing, and denial of claims.��Insurance Law > Bad Faith & Extracontractual Liability

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The bad-faith tort is recognized only in the first-party context. A first-party claim is one in which an insured seeks recovery for the insured's own loss.��Insurance Law > Bad Faith & Extracontractual Liability

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An insurer will be liable if the insurer knew or should have known that it was reasonably clear that the claim was covered.��Insurance Law > Claims & Contracts > Good Faith & Fair Dealing

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An insurer will not escape liability merely by failing to investigate a claim so that it can contend that liability was never reasonably clear. An insurance company may also breach its duty of good faith and fair dealing by failing to reasonably investigate a claim.��Insurance Law > Bad Faith & Extracontractual Liability > Punitive Damages

HN10� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Punitive damages can be awarded for bad faith only when an insurer was actually aware that its actions involved an extreme risk--that is, a high probability of serious harm, such as death, grievous physical injury, or financial ruin--to its insured and was nevertheless consciously indifferent to its insured's rights, safety, or welfare.��

C.  Parol Evidence



COLLIERS, DOW AND CONDON, INC. v. LEONARD J. SCHWARTZ ET AL.

June 17, 2003, Officially Released



OVERVIEW:  The parties entered into an agreement for the sale of a property. Defendants subsequently negotiated a lease agreement with an existing tenant. When the company requested a commission, defendants refused. On appeal, the company argued that the trial court improperly relied on parole evidence to contradict an express term of the contract. The appellate court held that the express terms of the contract provided that the company would be entitled to a commission for the sale or lease of the property. The trial court relied on testimony by defendants that they had not intended to retain the services of the company to lease the property. The appellate court held that the trial court's reliance on parol evidence to contradict an express term of the contract was improper. The company also claimed that the trial court improperly found that the company failed to prove the breach of the contract by a preponderance of the evidence. The trial court never ruled on whether the evidence supported a breach of a contract to lease the property. The appellate court held that, based on the terms of the contract, the trial court's finding was clearly erroneous.

OUTCOME:  The judgment was reversed and remanded for further proceedings to consider defendants' special defense and for a determination of the appropriate amount of damages.





Contracts Law > Contract Interpretation > Parol Evidence Rule

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Because the parol evidence rule is not an exclusionary rule of evidence, but is a rule of substantive contract law, a defendants' claim concerning the rule involves a question of law to which Connecticut appellate courts afford plenary review.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In Connecticut, the parol evidence rule is premised upon the idea that when the parties have deliberately put their engagements into writing, in such terms as import a legal obligation, without any uncertainty as to the object or extent of such engagement, it is conclusively presumed, that the whole engagement of the parties, and the extent and manner of their understanding, was reduced to writing. After this, to permit oral testimony, or prior or contemporaneous conversations or usages in order to learn what was intended, or to contradict what was written, would be dangerous and unjust in the extreme.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In Connecticut, the parol evidence rule does not of itself, therefore, forbid the presentation of parol evidence, that is, evidence outside the four corners of the contract concerning matters covered by an integrated contract, but forbids only the use of such evidence to vary or contradict the terms of such a contract. Parol evidence offered solely to vary or contradict the written terms of an integrated contract is, therefore, legally irrelevant. When offered for that purpose, it is inadmissible not because it is parol evidence, but because it is irrelevant. By implication, such evidence may still be admissible if relevant to show mistake or fraud. This recognized exception is, of course, only an example of a situation where the evidence tends to show that the contract should be defeated or altered on the equitable ground that relief can be had against any deed or contract in writing founded in mistake or fraud.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In Connecticut, parol evidence may be introduced to show fraud in the inducement or a mistake in memorializing the terms of an agreement. Where fraudulent misrepresentation is alleged, parol evidence may be introduced to show that the legal effect of a term was misrepresented and that such misrepresentation was relied on by a party in signing the agreement.��Contracts Law > Breach > Causes of Action

HN8� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Whether there is a breach of contract is ordinarily a question of fact. Connecticut appellate courts review the trial court's findings of fact under the clearly erroneous standard. The trial court's findings are binding upon this court unless they are clearly erroneous in light of the evidence and the pleadings in the record as a whole. Appellate courts cannot retry the facts or pass on the credibility of the witnesses. A finding of fact is clearly erroneous when there is no evidence in the record to support it, or when although there is evidence to support it, the reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been committed.��

STATE OF MISSOURI EX REL., Appellant, v. MARYVILLE LAND PARTNERSHIP, ET AL., Respondent.

October 16, 2001, Filed



OVERVIEW:  The developers sought construction of a highway interchange to serve their development. The commission did not currently have funds available for such a project. The developers agreed to make funds available for the project, and placed funds in escrow for this purpose. The commission received federal funds for the project and approved state matching funds, which were actually used to construct the interchange. Ten years later, the developers notified the commission of their demand that the escrowed funds be returned to them. The commission then sought the funds. The parties' agreement made no provision for disposition of the escrowed funds if the commission obtained public funding for the project. The escrow agreement was, therefore, not completely integrated, and it was not error to admit parol evidence to show consistent additional terms of the agreement. It was not error for the trial court to refer to the agreement's recitals in an effort to interpret it. Because the trial court's interpretation of the contract depended on its evaluation of the credibility of witnesses, its judgment was affirmed because substantial evidence supported it.  

OUTCOME:  The trial court's judgment was affirmed.  



Contracts Law > Contract Interpretation > Parol Evidence Rule

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��There is a general consensus that when parties have reduced their final and complete agreement to writing, the parol evidence rule does not permit the writing to be varied or contradicted and this principle is a substantive rule of law and not a rule of evidence. The parol evidence rule does not prevent relevant parol evidence from being admitted; but prohibits the trier of fact from using that evidence to vary, alter or contradict the terms of a binding, unambiguous and integrated written contract. The essence of the parol evidence rule is, therefore, that evidence outside a completely integrated contract cannot be used to change the agreement.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The parol evidence rule does not prohibit the presentation of parol evidence to determine if a contract is integrated. All authorities agree that the court must determine if the contract is integrated before it applies the parol evidence rule. A written agreement is integrated if it represents a final expression of one or more terms of the agreement. Contracts can be either completely or partially integrated. If a written contract is a completely integrated agreement even consistent additional terms within its scope are precluded. If, however, the writing omits a consistent additional term that is either agreed to for separate consideration or might naturally have been omitted in the circumstances, the agreement is considered only partially integrated and collateral facts and circumstances may be introduced to prove consistent additional terms.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A contract must appear on its face to be incomplete in order to permit parol evidence of additional terms. If the contract appears on its face to be completely integrated, the court should simply accept that this is so, without looking to the surrounding circumstances.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under Missouri law, if a contract is a complete agreement on its face, it is conclusively presumed to be a final as well as a complete agreement between the parties.��Contracts Law > Contract Interpretation > Interpretation Generally

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The cardinal principle for contract interpretation is to ascertain the intention of the parties and to give effect to that intent. The appellate court uses the plain, ordinary, and usual meaning of a contract's words and considers the document as a whole. Each term and clause is construed to avoid an effect that renders other terms and provisions meaningless. A construction attributing a reasonable meaning to each phrase and clause, and harmonizing all provisions of the agreement is preferred to one that leaves some of the provisions without function or sense.��Contracts Law > Contract Interpretation > Interpretation Generally

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Written contracts often begin with a series of recitals or "whereas" clauses describing the surrounding circumstances and the objectives of the parties. Although their proper role in the interpretation of the main body of the contract has sometimes been unclear, it is plain that they are frequently intended to, and often do, shed light on the circumstances the parties wished to have considered in the interpretation of the contract.��Contracts Law > Contract Interpretation > Interpretation Generally

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The promise in a contract is what the parties agreed to do, and hence is the operative part of the instrument, while the recital states what led up to the promise and gives the inducement for making it. When the explanation of the reason for the promise is at variance with the promise itself, the latter, if clear and unambiguous, must prevail, as it is the transaction between the parties. If the recitals are clear and the operative part is ambiguous, the recitals govern the construction. If the recitals are ambiguous and the operative part is clear, the operative part must prevail. If both the recitals and the operative part are clear, but they are inconsistent with each other, the operative part is to be preferred.��

ALASKA NORTHERN DEVELOPMENT, INC, Appellant, v. ALYESKA PIPELINE SERVICE COMPANY

June 10, 1983



OVERVIEW:  The contractor initiated discussion with the pipeline regarding the purchase of surplus parts. The parties executed a letter of intent, subject to the final approval of the pipeline's owner committee. The committee rejected the proposed purchase, and the contractor filed a complaint alleging breach of contract. The court held that the superior court correctly applied the parol evidence rule, Alaska Stat. § 45.02.202, to the letter of intent, and that no extrinsic evidence could be presented to a jury which limited the committee's right of approval. Such evidence would be inconsistent with the integrated term that unconditionally gave the committee the right to approval. Because the superior court refused to reform the contract, the contractor had no legal claim to present to a jury. Since the contractor did not point to any evidence that would give rise to an inference of actual malice or conduct sufficiently outrageous to be deemed equivalent to actual malice, and since the contractor did not produce direct evidence that it was the intended victim of a conspiracy theory, it was not error to grant summary judgment on the punitive damages issue.  

OUTCOME:  The court affirmed the judgment of the superior court.  



Contracts Law > Contract Interpretation > Parol Evidence Rule Contracts Law > Contract Interpretation

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An earlier agreement may help the interpretation of a later one, but it may not contradict a binding later integrated agreement. Whether there is a contradiction depends on whether the two are consistent or inconsistent. This is a question which often cannot be determined from the face of the writing; the writing must first be applied to its subject matter and placed in context. The question is then decided by the court as part of a question of interpretation. Where reasonable people could differ as to the credibility of the evidence offered and the evidence if believed could lead a reasonable person to interpret the writing as claimed by the proponent of the evidence, the question of credibility and the choice among reasonable inferences should be treated as questions of fact. But the asserted meaning must be one to which the language of the writing, read in context, is reasonably susceptible. If no other meaning is reasonable, the court should rule as a matter of law that the meaning is established.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��U.C.C. § 2-202 states that where there is a binding agreement, either completely or partially integrated, evidence of prior or contemporaneous agreements or negotiations is not admissible in evidence to contradict a term of the writing.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The court defines "inconsistency" as used in U.C.C. § 2-202(b) as the absence of reasonable harmony in terms of the language and respective obligations of the parties. U.C.C. § 1-205(4).��Contracts Law > Remedies > Reformation

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If a plaintiff seeks reformation and money damages on the contract as reformed, the court may decide whether to allow reformation but there is a right to jury trial on the reformed contract.��Contracts Law > Remedies > Punitive Damages

HN9� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Punitive damages are not available in a breach of contract action unless the wrongdoer's conduct can be characterized as outrageous, such as acts done with malice or bad motives or reckless indifference to the interests of another.��Contracts Law > Remedies > Punitive Damages

HN10� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Whether malice is present is a question of fact; however, where there is no evidence that gives rise to an inference of actual malice or conduct sufficiently outrageous to be deemed equivalent to actual malice, the trial court need not submit the punitive damages issue to the jury.��

LUTHER WILLIAMS, JR., INC., , v. JOSEPH JOHNSON and ANNIE MAE JOHNSON, APPELLEES

March 27, 1967, Submitted  May 2, 1967, Decided



OVERVIEW:  Appellant contractor sought to recover liquidated damages under a contract for improvements on appellee homeowners' house. Appellees' defense was that there was no contract because of an unfulfilled condition precedent. Appellees testified that they signed the contract thinking it was merely an estimate that was dependent upon approval of their financing. The jury returned a verdict for appellees. The court on appeal indicated that the intent of parties to a contract was a valid inquiry and that parol evidence was one way to determine intent so long as there was no provision in the contract contrary to the parol evidence. In holding that it was not error to admit testimony tending to show that the writing was not intended to be a complete statement of the agreement, the court noted that no provision was made regarding financing. Therefore, the parol condition would not contradict the terms of the writing.  

OUTCOME:  Judgment was affirmed because admitting testimony to show that the writing was not intended to be a complete statement of the agreement was not erroneous; there was no provision made regarding financing; therefore, the parol condition would not contradict the terms of the writing.  



Evidence > Relevance > Parol Evidence Rule

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The parol evidence rule provides that when the parties to a contract reduce their agreement to writing, that writing is presumed to be the final repository of all prior negotiations, and testimony concerning prior or contemporaneous oral agreements which tends to vary, modify or contradict the terms of the writing is inadmissible.��Evidence > Relevance > Parol Evidence Rule

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Parol testimony to prove a condition precedent is admissible when the contract is silent on the matter, the testimony does not contradict nor is it inconsistent with the writing, and if under the circumstances it may properly be inferred that the parties did not intend the writing to be a complete statement of their transaction.��Evidence > Relevance > Parol Evidence Rule

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��It has always been presumed that a written contract is the final repository of the agreement of the parties. In this regard, an integration clause merely strengthens this presumption. However, intent is a question of fact, and to determine the intent of the parties, it is necessary to look not only to the written instrument, but to the circumstances surrounding its execution.��Evidence > Relevance > Parol Evidence Rule

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where parties to a writing which purports to be an integration of a contract between them orally agree, before or contemporaneously with the making of the writing, that it shall not become binding until a future day or until the happening of a future event, the oral agreement is operative if there is nothing in the writing inconsistent therewith.��

RIGGS BANK N.A. v. EDWARD J. HARRIS, JR., ET AL.

October 12, 2000, Filed



OVERVIEW:  The individuals asserted that their guaranties were subject to an oral condition precedent that the sale of the company to them would close. Nothing in the related loan documents suggest that the oral condition precedent alleged by defendants existed. To the contrary, the only condition precedents mentioned in the loan documents were in favor of the bank. The individuals' reliance upon an exception to the parole evidence rule permitting extrinsic evidence that a contract containing unconditional obligations was not itself to become effective until an oral condition precedent had been met was rejected by the court. Since the court ruled that the negotiating history was not material in light of the fact that the parole evidence rule barred the admission of evidence about it, the court also rejected the individuals' contention that they should be allowed to challenge an affidavit submitted by a vice-president of the bank that he did not have personal knowledge of the negotiations between the parties. The individuals could challenge the assertion that the seizure of the company's assets did not cover the debt.

OUTCOME:  The bank's summary judgment motion was granted in part on the issue of the individuals' joint and several liability. Discovery would be permitted on the sale and seizure of the company's assets. The bank was entitled to an award of attorneys' fees and costs, and it was ordered to submit evidence of its fees and costs at the close of the case.



Contracts Law > Contract Interpretation > Parol Evidence Rule

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under the law of the District of Columbia, where the parties' intentions are clear, unambiguous and not reasonably or fairly susceptible of different constructions or interpretations, or of two or more different meanings, no evidence may be introduced of prior agreements or terms, whether consistent or inconsistent, within the scope of the written agreement.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An exception to the parole evidence rule permits extrinsic evidence that a contract containing unconditional obligations is not itself to become effective until an oral condition precedent has been met. As a matter of abstract logic, that exception could virtually swallow the rule. Therefore, its parameters must be judged by the context in which it is articulated.��

II.  Conditions

A.  Express Conditions



Preferred Mortgage Brokers, Inc., Respondent, v. Hervin Byfield et al., Appellants.

March 20, 2001, Argued  April 16, 2001, Decided



OVERVIEW:  The broker attempted to obtain financing for the borrowers' purchase of a home. The agreement between the parties stated that the broker's fee was payable upon the borrowers' signed acceptance of a loan commitment. Although the broker allegedly obtained financing, the loan never closed. The broker filed a breach of contract action against the borrowers to collect the brokerage fees. The trial court granted summary judgment in favor of the broker. On appeal, the court reversed the judgment. The court held that the borrowers' acceptance of a loan commitment was a condition precedent to the broker's receipt of a fee. The court held that because the borrowers never accepted a loan commitment in writing, the fee was not payable.  

OUTCOME:  The court reversed the trial court's summary judgment in favor of the broker in the broker's breach of contract action and rendered judgment in favor of the borrowers.  



Contracts Law > Contract Conditions & Provisions > Conditions Precedent

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A condition precedent is an act or event which, unless the condition is excused, must occur before a duty to perform a promise in the agreement arises. Express conditions precedent, which are those agreed to and imposed by the parties themselves, must be literally performed.��



Oppenheimer & Co., Inc., Respondent, v. Oppenheim, Appel, Dixon & Co., Appellant.

October 25, 1995, Argued  November 30, 1995, Decided



OVERVIEW:  Obligor and obligee entered a sublease agreement. The agreement provided that there would be no sublease until the obligee delivered to the obligor the prime landlord's written consent to perform certain tenant work. The obligee provided timely oral notice, but not the written notice that was required by the terms of the lease agreement. When the obligor failed to perform according to the lease terms, the obligee filed a complaint for breach of contract and alleged that it had substantially performed its part of the bargain. The trial court held in favor of the obligee. The court reversed the judgment, granted summary judgment in favor of the obligor, and dismissed the complaint. The court found that substantial performance had no application to the dispute. The parties' letter of agreement unambiguously established an express condition precedent rather than a promise. The sophisticated parties dealt at arm's length and there was no reason to relieve the consequences of their bargain. The court further held that the issue of whether there had been substantial performance was not for the jury but the judges of the law.  

OUTCOME:  The court reversed the judgment and dismissed the complaint.  



Contracts Law > Contract Conditions & Provisions > Conditions Precedent

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A condition precedent is an act or event, other than a lapse of time, which, unless the condition is excused, must occur before a duty to perform a promise in the agreement arises. Most conditions precedent describe acts or events which must occur before a party is obliged to perform a promise made pursuant to an existing contract, a situation to be distinguished conceptually from a condition precedent to the formation or existence of the contract itself. In the latter situation, no contract arises "unless and until the condition occurs"��Contracts Law > Contract Conditions & Provisions > Implied Warranties

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Conditions of a contract can be express or implied. Express conditions are those agreed to and imposed by the parties themselves. Implied or constructive conditions are those imposed by law to do justice. Express conditions must be literally performed, whereas constructive conditions, which ordinarily arise from language of promise, are subject to the precept that substantial compliance is sufficient. Because an express condition depends for its validity on the manifested intention of the parties, it has the same sanctity as the promise itself. Though the court may regret the harshness of such a condition, as it may regret the harshness of a promise, it must, nevertheless, generally enforce the will of the parties unless to do so will violate public policy. Where, however, the law itself has imposed the condition, in absence of or irrespective of the manifested intention of the parties, it can deal with its creation as it pleases, shaping the boundaries of the constructive condition in such a way as to do justice and avoid hardship.��Contracts Law > Contract Interpretation > Interpretation Generally

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In determining whether a particular agreement makes an event a condition, courts will interpret doubtful language as embodying a promise or constructive condition rather than an express condition. This interpretive preference is especially strong when a finding of express condition would increase the risk of forfeiture by the obligee. Interpretation as a means of reducing the risk of forfeiture cannot be employed if the occurrence of the event as a condition is expressed in unmistakable language. Nonetheless, the nonoccurrence of the condition may yet be excused by waiver, breach, or forfeiture To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.��Contracts Law > Contract Conditions & Provisions > Express Conditions

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The flexible concept of substantial compliance stands in sharp contrast to the requirement of strict compliance that protects a party that has taken the precaution of making its duty expressly conditional. If the parties have made an event a condition of their agreement, there is no mitigating standard of materiality or substantiality applicable to the non-occurrence of that event. Substantial performance in this context is not sufficient, and if relief is to be had under the contract, it must be through excuse of the non-occurrence of the condition to avoid forfeiture.��

B.  Implied Law of Constructive Conditions



Nicholas v. Raynbred

Hobart 88 (King's Bench 1615)



CASE:  This was a dispute over the delivery of a cow.

FACTS:  Nichols (P) promised to deliver a cow to Raynbred (D) for 50 shillings.   D did not pay the money nor did P deliver the cow.  P sued D for assumspsit.  P prevailed.

ISSUE:  In a promise for a promise must a party perform before recovery on the contract is allowed?

RULE OF LAW:   In a promise for a promise a party need not perform before recovery on the contract is allowed?

HOLDING AND DECISION:   In a promise for a promise must a party perform before recovery on the contract is allowed? No.  P need not aver the delivery of the cow, because it is a promise for a promise.

LEGAL ANALYSIS:  Dawson 7th has an explanation for the supposed significance of this case.  What the author is trying to get across is the order of performances of conditions and how the law constructs who goes first or if the parties go at the same time etc.



Kingston v. Preston

99 Eng. Rep. 606 (1773).



CASE:  This was an action to recover damages for a breach of contract.

FACTS:  Kingston (P) joined Preston's (D) silk business as an apprentice.  D was to retire within a year and a quarter and P was to continue the business and pay D 250 pounds per month for his stake in the business, P was to continue the business with a person nominated by D and give adequate security to D.  D refused to surrender the business because P failed to give adequate security.  P sued D.

ISSUE:  Was the giving of security a condition precedent to the transfer of the business?

RULE OF LAW:  If a condition's performance depends on the prior performance of another, the first condition will be considered as an implied condition precedent to the duty to perform the second condition.

HOLDING AND DECISION:  (Sandock, J.)  Was the giving of security a condition precedent to the transfer of the business?  Yes.  If a condition's performance depends on the prior performance of another, the first condition will be considered as an implied condition precedent to the duty to perform the second condition.  P must show that he has provided or stands ready to provide the security.  The order of the covenants will normally be determined by the order of time in which the intent of the transaction  requires their performance.  Security was to be given at and before the delivery of the deeds.  D's duty to convey his business was dependent on P giving sufficient security.  It would also be a great injustice if P should prevail.  The giving of the security is a condition precedent.  Judgment for defendant

LEGAL ANALYSIS:  This case merely shows the construction of mutual and dependent convenants.



Goodison v. Nunn

100 Eng.Rep. 1288 (1792)



CASE:  This was a breach of contract action.

FACTS:   P contracted with D to sell an estate to D in consideration of which D undertook to pay 210.  If D did not carry out the contract, D was to pay 21.   P sued D for the penalty.  P had not conveyed the estate nor offered to do so or taken any steps towards conveyance.

ISSUE:  If there are dependent covenants, may a party sue if he has not completely performed or offered to perform?

RULE OF LAW:  If there are dependent covenants, a party may sue if he has not completely performed or offered to perform.

HOLDING AND DECISION:  (Lord Kenyon, Ch.J.)  If there are dependent covenants, may a party sue if he has not completely performed or offered to perform?   No.   P must perform his part of the contract in full prior to suit or plead the offer to perform.  Judgment for D.

LEGAL ANALYSIS:   Dependent covenants require mutual action and unless on party performs or offers that performance and it is rejected, they may not sue.



JEFFREY A. PITTMAN, Plaintiff and Appellant, v. LILY V. CANHAM, Defendant and Respondent.

January 8, 1992, Decided



OVERVIEW:  Plaintiff purchaser contracted with defendant seller to purchase a parcel of property she owned. Defendant gave a signed copy of the escrow instructions to plaintiff, which included a signed deed to the property/ However, the deed had not been notarized. When plaintiff contacted defendant, she told him she would have it notarized at an escrow company near her home. The closing date came and went and defendant had not tendered a notarized deed, nor had plaintiff tendered the purchase money, a promissory note, or deed of trust. Defendant entered into a contract with other purchasers to buy the property, and plaintiff wrote a letter demanding that she perform on their contract, but she sold the property to the other buyers. Plaintiff filed suit against defendant for breach of contract. The trial court granted defendant's motion for a judgment of nonsuit. On appeal, the court affirmed the judgment and held that where a contract created concurrent conditions, and neither party tendered timely performance, both parties were discharged. The court also held that the appeal did not qualify for sanctions.  

OUTCOME:  The court affirmed the judgment of nonsuit in favor of defendant seller in plaintiff purchaser's action for breach of a contract to purchase real property because, where a contract created concurrent conditions and neither party tendered timely performance, both parties were discharged.  



Contracts Law > Contract Conditions & Provisions > Conditions Precedent

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Concurrent conditions are conditions precedent which are mutually dependent, and the only important difference between a concurrent condition and a condition precedent is that the condition precedent must be performed before another duty arises, whereas a tender of performance is sufficient in the case of a concurrent condition.��Contracts Law > Contract Conditions & Provisions > Conditions Precedent

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A seller can not rescind for a buyer's failure to perform because seller's performance was necessarily precedent to performance by the buyer.�� Concurrent Conditions. --Concurrent conditions of a contract are conditions precedent that are mutually dependent, and the only important difference between a concurrent condition and a condition precedent is that the condition precedent must be performed before another duty arises, whereas a tender of performance is sufficient in the case of a concurrent condition.  



Tompkins et al. v. Dudley et al.

September, 1862, Decided



OVERVIEW:  The trustees contracted with the builders to erect a new school. The contract specified that the work would have been completed on a certain date. The work was unfinished on the date in question. Several days later, the building was destroyed by fire. The trustees brought an action against the builders to recover the money expended and the damages suffered due to non-completion of the contract. The appellate court affirmed the lower court's judgment in favor of the builders. The lower court determined that the builders had substantially completed the contract. On appeal, the court reversed the case and ordered a new trial. The court determined that the builders had not substantially performed the contract because the work was incomplete and the building was in the builders' possession. The contract did not vest any property in the trustees until the work was completed and delivered. The court held that the builders were liable for nonperformance, despite the fact that an inevitable accident occurred. The builders should have provided a clause in the contract to cover such emergencies. Therefore, the builders were not excused by the fire.  

OUTCOME:  The court reversed the judgment in favor of the builders in the trustees' breach of contract action. A new trial was ordered.  



Contracts Law > Performance > Substantial Performance

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A substantial compliance with the terms of the contract will not answer when the contractor admits and concedes that the work was incomplete; he was still in possession, engaged in its completion.��Contracts Law > Performance

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In a contract for the building of a vessel, or other thing in esse, does not vest any property in the party for whom it is to be constructed during the progress of the work, nor until it is finished and delivered, or at least ready for delivery, and approved by such party. The law is the same, though it be agreed that payment shall be made to the builder during the progress of the work, and such payments are made accordingly.��Contracts Law > Performance > Impossibility of Performance

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When a party is prevented by the act of God from discharging a duty created by the law, he is excused; but when he engages unconditionally, by express contract, to do an act, performance is not excused by inevitable accident or other unforeseen contingency not within his control. When a party, by his own contract, absolutely engages to do an act, it is deemed to be his own fault and folly that he did not thereby expressly provide against contingencies, and exempt himself from responsibility in certain events; and in such a case, therefore, that is, in the instance of an absolute and general contract, the performance is not excused by an inevitable accident or other contingency, although not foreseen by or within the control of the party.��Contracts Law > Performance > Impossibility of Performance

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The party that agrees to do an act should do it, unless absolutely impossible. He should provide against contingencies in his contract. When one of two innocent persons must sustain a loss, the law casts it upon him who has agreed to sustain it, or, rather, the law leaves it where the agreement of the parties has put it; the law will not insert for the benefit of one of the parties, by construction, an exception which the parties have not, either by design or neglect, inserted in their engagement.��SYLLABUS:  One who has agreed to build a house on the land of another, and has substantially performed his contract, but has not completely finished the house nor delivered it, when it is destroyed by fire, is liable to an action for money advanced upon the contract and damages for its non-performance.



C.  Avoidance of Forfeiture

1.  Substantial Performance



Jacob & Youngs, Incorporated, Respondent, v. George E. Kent, Appellant

December 1, 1920, Argued  January 25, 1921, Decided



OVERVIEW:  Plaintiff was under contract with defendant to build a home using a specific type of pipe for all of the plumbing. Plaintiff did not use the pipe that was specified, but defendant did not complain about defective performance until the pipe was almost completely encased in the walls of the home. To replace the pipe, plaintiff would have had to tear down substantial parts of the completed structure. The plaintiff did not replace the pipe, and sought final payment. The trial court found in favor of defendant, and the appellate court reversed. The supreme court affirmed and directed verdict in favor of plaintiff because the plaintiff's omission of the specified pipe was neither fraudulent nor willful, and the plaintiff was ready to present evidence proving that the pipe used was essentially identical to the specified pipe. Thus, plaintiff was due payment for substantial performance with compensation for the trivial defect.  

OUTCOME:  Reversal affirmed, and directed verdict entered in favor of plaintiff because plaintiff's omission of specified pipe was neither fraudulent nor willful and the pipe used was essentially identical to the specified pipe. Thus, plaintiff was due payment for substantial performance with compensation for the trivial defect.  



Contracts Law > Contract Conditions & Provisions > Conditional Duties Generally

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The courts never say that one who makes a contract fills the measure of his duty by less than full performance. They do say, however, that an omission, both trivial and innocent, will sometimes be atoned for by allowance of the resulting damage, and will not always be the breach of a condition to be followed by a forfeiture The distinction is akin to that between dependent and independent promises, or between promises and conditions.��Contracts Law > Contract Conditions & Provisions > Conditional Duties Generally

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Some promises are so plainly independent that they can never by fair construction be conditions of one another. Others are so plainly dependent that they must always be conditions. Others, though dependent, and, thus, conditions, when there is departure in point of substance, will be viewed as independent and collateral when the departure is insignificant. Considerations partly of justice and partly of presumable intention are to tell us whether this or that promise shall be placed in one class or in another.��Contracts Law > Contract Conditions & Provisions > Conditional Duties Generally

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Substitution of equivalents may not have the same significance in fields of art on the one side and in those of mere utility on the other. Nowhere will change be tolerated, however, if it is so dominant or pervasive as in any real or substantial measure to frustrate the purpose of the contract.��Contracts Law > Contract Conditions & Provisions > Conditional Duties Generally

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��There is no general license to install whatever, in the builder's judgment, may be regarded as "just as good."��Contracts Law > Contract Conditions & Provisions > Conditional Duties Generally

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The court must weigh the purpose to be served, the desire to be gratified, the excuse for deviation from the letter, the cruelty of enforced adherence. Then only can the court tell whether literal fulfillment is to be implied by law as a condition.��Contracts Law > Contract Conditions & Provisions > Conditional Duties Generally

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The law will be slow to impute the purpose, in the silence of the parties, where the significance of the default is grievously out of proportion to the oppression of the forfeiture.��Contracts Law > Contract Conditions & Provisions > Conditional Duties Generally

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The willful transgressor must accept the penalty of his transgression. For him, there is no occasion to mitigate the rigor of implied conditions.��Contracts Law > Contract Conditions & Provisions > Conditional Duties Generally

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The transgressor whose default is unintentional and trivial may hope for mercy if he will offer atonement for his wrong.��Contracts Law > Remedies > Compensatory Damages

HN9� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��It is true that in most cases the cost of replacement is the measure. The owner is entitled to the money which will permit him to complete, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained. When that is true, the measure is the difference in value.��2. In most cases of failure to perform the cost of replacement is the measure of damages. The owner is entitled to the money which will permit him to complete, unless the cost of completion is grossly and unfairly out of proportion to the good to be attained. When that is true,  the measure is the difference in value.

3. In an action to recover a balance unpaid on a building contract, defended on the ground that the contractor had not fully performed, it appeared that in the plumbing a different brand of pipe had been used in some instances than that called for by the specifications; that the omission of the prescribed brand was neither fraudulent nor willful but was the result of the oversight and inattention of the plaintiff's subcontractor. Plaintiff offered to show that the brands installed, though made by other manufacturers, were the same in quality, in appearance, in market value and in cost as the brand stated in the contract -- that they were, indeed, the same thing, though manufactured in another place. 



O. W. Grun Roofing & Construction Co., Appellant v. Mrs. Fred M. Cope, Appellee

October 15, 1975



OVERVIEW:  Plaintiff homeowner sued defendant roofing company to set aside a mechanic's lien filed by defendant and for damages for breach of contract alleging that defendant failed to perform a contract to install a new roof on plaintiff's home. Defendant filed a cross-claim alleging plaintiff breached the contract by failing to pay. The trial court entered judgment for plaintiff, set aside the mechanic's lien and denied defendant recovery on the cross-claim. The appellate court affirmed holding defendant failed to substantially perform on the contract. It said that plaintiff contracted for something which exactly satisfied her, expressed those wishes to defendant and should not have been compelled to accept something else. The court said that the defendant did not have license to install whatever in his judgment was "just as good" as the contract for which plaintiff bargained.  

OUTCOME:  Court affirmed order awarding damages to plaintiff homeowner for breach of contract, denying recovery on defendant's cross-claim for breach and setting aside defendant's mechanic's lien where plaintiff contracted for something which exactly satisfied her, expressed those wishes to defendant and should not have had to accept something else.  



Contracts Law > Performance > Substantial Performance

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A promisor who has substantially performed is entitled to recover, although he has failed in some particular to comply with his agreement. This rule is generally referred to as the doctrine of substantial performance and is especially common in cases involving building contracts, although its application is not restricted to such contracts.��Contracts Law > Performance > Substantial Performance

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Whether a contractor's performance, less than complete, amounts to "substantial performance," is a question of fact and of degree, and the answer depends on the particular facts of each case.��Contracts Law > Performance > Substantial Performance

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��One of the most obvious factors in determining if a contract has been substantially performed is the extent of the nonperformance. The deficiency will not be tolerated if it is so pervasive as to frustrate the purpose of the contract in any real or substantial sense. The doctrine does not bestow on a contractor a license to install whatever is, in his judgment, "just as good." The answer is arrived at by weighing the purpose to be served, the desire to be gratified, the excuse for deviating from the letter of the contract and the cruelty of enforcing strict adherence or of compelling the promisee to receive something less than for which he bargained.��Contracts Law > Performance > Substantial Performance

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Influential in determining if a contract has been substantially performed is the ratio of money value of the tendered performance and of the promised performance. In most cases the contract itself at least is an indication of the value of the promised performance, and courts should have little difficulty in determining the cost of curing the deficiency. But the rule cannot be expressed in terms of a fraction, since complete reliance on a mathematical formula would result in ignoring other important factors, such as the purpose which the promised performance was intended to serve and the extent to which the nonperformance would defeat such purpose, or would defeat it if not corrected.��Contracts Law > Performance > Substantial Performance

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��To constitute substantial compliance, a contractor must have in good faith intended to comply with the contract, and shall have substantially done so in the sense that the defects are not pervasive, do not constitute a deviation from the general plan contemplated for the work, and are not so essential that the object of the parties in making the contract and its purpose cannot, without difficulty, be accomplished by remedying them. Such performance permits only such omissions or deviations from the contract as are inadvertent and unintentional, are not due to bad faith, do not impair the structure as a whole, and are remediable without doing material damage to other parts of the building in tearing down and reconstructing.��Contracts Law > Performance > Substantial Performance

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A person has, particularly with respect to his home, to choose for himself and to contract for something which exactly satisfies that choice, and not to be compelled to accept something else. In the matter of homes and their decoration, as much as, if not more than, in many other fields, mere taste or preference, almost approaching whimsy, may be controlling with the homeowner, so that variations which might, under other circumstances, be considered trifling, may be inconsistent with that "substantial performance" on which liability to pay must be predicated.��Contracts Law > Performance > Substantial Performance

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In a contract for work on a home, mere incompleteness or deviations which may be easily supplied or remedied after the contractor has finished his work, and the cost of which to the owner is not excessive and readily ascertainable, present less cause for hesitation in concluding that the performance tendered constitutes substantial performance, since in such cases the owner can obtain complete satisfaction by merely spending some money and deducting the amount of such expenditure from the contract price.��

2)  Divisible Contract



MARCUS LOWY et al., Plaintiffs, Cross-defendants, and Appellants, v. UNITED PACIFIC INSURANCE COMPANY

July 21, 1967



OVERVIEW:  Plaintiffs entered into a contract with defendant for certain excavation and grading work on lots and streets, together with street improvement work, in a subdivision containing 89 residential lots. After defendant had performed 98 percent of the work, a dispute arose between the parties regarding payment for additional work, and defendant ceased performance. Plaintiffs immediately employed others to do street improvement work called for by the contract and thereafter sued defendant and his bonding company for breach of contract. The trial court determined that plaintiffs were entitled to nothing against defendant and his bonding company and allowed defendant recovery on his cross-complaint. The appeals court affirmed. The contract between the parties was divisible and the doctrine of substantial performance was thus applicable. Plaintiffs were not entitled to a setoff representing a payment by them to others after defendant ceased performance under the contract.  

OUTCOME:  The judgment allowing defendant recovery on his cross-complaint was affirmed. Plaintiffs were ordered to pay to defendant additional attorney's fees on this appeal in an amount to be determined by the trial court.  



Contracts Law > Types of Contracts

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If the consideration is apportioned, a contract is a severable or divisible one. A divisible contract is defined as follows: A contract under which the whole performance is divided into two sets of partial performance, each part of each set being the agreed exchange for a corresponding part of the set of performances to be rendered by the other promisor, is called a divisible contract. A contract is divisible where by its terms, performance of each party is divided into two or more parts, and the number of parts due from each party is the same, and the performance of each part by one party is the agreed exchange for a corresponding part by the other party.��Contracts Law > Remedies > Restitution

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where a person agrees to do a thing for another for a specified sum of money, to be paid on full performance, he is not entitled to any part of the sum until he has himself done the thing he agreed to do, unless full performance has been excused, prevented, or delayed by the act of the other party. In the case of a building contract where the owner has taken possession of the building and is enjoying the fruits of the contractor's work in the performance of the contract, if there has been a substantial performance thereof by the contractor in good faith, if the failure to make full performance can be compensated in damages to be deducted from the price or allowed as a counterclaim, and if the omissions and deviations were not wilful or fraudulent and do not substantially affect the usefulness of the building or the purpose for which it was intended, the contractor may, in an action upon the contract, recover the amount of the contract price remaining unpaid, less the amount allowed as damages for the failure of strict performance.��Substantial Performance. --Where a person agrees to do a thing for another for a specified sum of money, to be paid on full performance, he is not entitled to any part of the sum until he has himself done the thing he agreed to do, unless full performance has been excused, prevented, or delayed by the act of the other party.

Damages--Measure of Recovery. --Developers of a new subdivision, held liable for damages to a contractor for breach of contract in failing to pay for additional work properly done by the contractor, could not be found, on appeal, to be entitled to a set-off in the amount paid to a subcontractor for work done just prior to the contractor's cessation of performance, where, although it had been agreed that the contractor should be charged with such payment, there was substantial evidence to support the trial court's finding that the unfinished work could be completed for less than one-seventh of the amount paid to the subcontractor, which lesser sum was duly credited to the developers in the computation of the damages awarded.

Compensation for Extra Work. --The trial court's finding, that a contractor was entitled to recover from the developers of a new subdivision the cost of additional grading work, was binding on appeal, where it was substantially supported by evidence that, although their contract provided for the grading of the streets after the grading of the lots (so that if there were insufficient fill for the lots, it could be found by lowering the level of the streets, and if too much soil came from cutting the lots, it could be disposed of by raising the street levels), the contractor, at the developers' request, graded the streets first, so that sewers could be put in, thus facilitating an early loan to the developers, and that, later, on requiring more fill for the lots, the developers' suggested alternative local source could not be used and dirt had to be imported from outside the area.



NEW ERA HOMES CORPORATION, INC., Respondent, v. ENGELBERT FORSTER et al., Appellants.

Argued May 16, 1949.  June 3, 1949, decided



OVERVIEW:  The court held that the total price was the single consideration for the whole of the work and that separately listed payments in the contract were not allocated absolutely to certain parts of the undertaking but were scheduled part payments, mutually convenient to the builder and the homeowners. The contract did not state that separate items of work would be done for separate amounts of money but that the whole alteration project, including material and labor, was to be supplied for the price. Nothing in the record suggested that the parties had intended to group several separate engagements, each with its own separate consideration. The builder, on the homeowner's default, could collect either in quantum meruit for what had been finished or in contract for the value of what the builder had lost -- that is, the contract price, less payments made and less the cost of completion.  

OUTCOME:  The court reversed the judgments and granted a new trial.  



Contracts Law > Performance > Substantial Performance

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Construction agreements express an intent that payment be conditioned and dependent upon completion of all the agreed work.��Contracts - contract as entire or severable - damages - (1) contract for alterations to house provided for labor and materials "to be supplied for $3,075.00" payable in four separate installments at different stages of work; on defendant's refusal to pay third installment of $1,500, plaintiff sued and obtained verdict in that amount; judgment reversed and new trial granted - (2) contract deemed entire and not severable; total price specified was single consideration - (3) remodeling of house contemplates one plan and result rather than series of unrelated projects - (4) plaintiff entitled to collect damages in quantum meruit or in contract for its loss, namely, agreed price less payments and less cost of completion. 



3)  Equitable Avoidance



J. N. A. Realty Corp., Respondent, v. Cross Bay Chelsea, Inc., Appellant, et al., Respondents

March 30, 1977, Argued  June 16, 1977, Decided



OVERVIEW:  Appellant tenant leased a building from respondent landlord. The lease agreement contained an option to renew the lease, which stated that appellant was to notify respondent by certified mail six months prior to the last day of the term of the lease if appellant desired renewal. Subsequently, respondent sent a letter to appellant informing it that the option had expired and that appellant was to vacate the premises. Appellant then sent notice of intention to renew the option, which was refused by respondent. Respondent commenced suit to recover the premises, and appellant replied that it was entitled to equity to relieve it from a forfeiture. The trial court found for appellant, and the lower appellate court reversed. The court remanded for a new trial, holding that an equitable interest was recognized and protected against forfeiture if the landlord was not harmed by the delay in the giving of the notice and the tenant would have sustained substantial loss. A tenant was entitled to the benefit of equity where default in notice did not prejudice the landlord. Thus, the case was remanded for a determination of whether respondent was prejudiced by appellant's failure to give notice.  

OUTCOME:  The court reversed the lower appellate court's reversal of the trial court's judgment for appellant tenant in respondent landlord's suit to recover possession of a building leased by appellant and remanded for a new trial so that the trial court could determine if respondent was prejudiced by the default. Equity should have relieved against default if it was due to inattention and if relief could have been granted without damage to the landlord.  



Contracts Law > Types of Contracts > Option Contracts

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A notice exercising an option is ineffective if it is not given within the time specified. At law, time is always of the essence of the contract.��Contracts Law > Types of Contracts > Option Contracts

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An option itself does not create any interest in the property, and no rights accrue until the condition precedent has been met by giving notice within the time specified. Thus equity will not intervene because the loss of the option does not ordinarily result in the forfeiture of any vested rights. There is a wide distinction between a condition precedent, where no title has vested and none is to vest until the condition is performed, and a condition subsequent, operating by way of a defeasance. In the former case equity can give no relief. The failure to perform is an inevitable bar. No right can ever vest. The result is very different where the condition is subsequent. There equity will interpose and relieve against the forfeiture.��Real & Personal Property Law > Landlord & Tenant > Commercial Leases

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Although the tenant has no legal interest in the renewal period until the required notice is given, yet an equitable interest is recognized and protected against forfeiture in some cases where the tenant has in good faith made improvements of a substantial character, intending to renew the lease, if the landlord is not harmed by the delay in the giving of the notice and the lessee would sustain substantial loss in case the lease were not renewed.��Real & Personal Property Law > Landlord & Tenant > Commercial Leases

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A tenant is entitled to the benefit of the rule or practice in equity which relieves against forfeitures of valuable lease terms when default in notice has not prejudiced the landlord, and has resulted from an honest mistake, or similar excusable fault. This rule has been expanded to preserve the tenant's interest in a long-standing location for a retail business because this is an important part of the good will of that enterprise, and thus the tenant stands to lose a substantial and valuable asset.��Real & Personal Property Law > Landlord & Tenant > Commercial Leases

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A tenant or mortgagor should not be denied equitable relief from the consequences of his own neglect or inadvertence if a forfeiture would result. The rule applies even though the tenant or mortgagor, by his inadvertence, has neglected to perform an affirmative duty and thus breached a covenant in the agreement.��Real & Personal Property Law > Landlord & Tenant > Commercial Leases

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Even though there may be no penalty or forfeiture in a strict or proper sense, equity should relieve against it if default has been due to mere venial inattention and if relief can be granted without damage to the lender. The gravity of the fault must be compared with the gravity of the hardship.��

Guy Dean's Lake Shore Marina, Inc., appellant, v. Bernice M. Ramey, appellee

July 1, 1994, Filed



OVERVIEW:  The lessor entered into a lease agreement with the marina. The agreement contained an option to extend the lease and required the marina to notify the lessor by certified mail of its election to extend on or before July 1, 1992. If the marina did not notify the lessor of its election, the lease would expire at the end of 1992. The marina made substantial improvements to the leased premises. The marina orally notified the lessor of its election to renew on July 21, 1992 and sent a letter on July 22, 1992. The lessor refused to extend the agreement. The marina initiated an action against the lessor that sought to compel it to extend the lease. The trial court dismissed the action. On appeal, the court affirmed the decision. The court found that the terms of the lease were unambiguous and the marina failed to exercise its option to renew within the required time. The court concluded that a forfeiture was not involved based upon the marina's improvements. The court found that the option itself afforded the marina protection against a potential forfeiture and the marina's failure to timely exercise its option was its own mistake.  

OUTCOME:  The court affirmed the decision dismissing the marina's action against the lessor that sought to compel the lessor to extend the parties' lease agreement.  



Civil Procedure > Jurisdiction > Equity Jurisdiction

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Equity should give relief for the venial inattention of the tenant when the gravity of the hardship outweighs the gravity of the fault.��Contracts Law > Formation > Acceptance

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The lessors' agreement to renew is an executory contract, and until the lessee has exercised it in some affirmative way, the lessor cannot be held for the additional term. That the acceptance of an offer must be made within the time specified in the offer is a general rule of law. The power to create a contract by acceptance of an offer terminates at the time specified in the offer. Under a provision specifically designating the time within which notice must be given, that time is of the essence, and such provision is to be strictly construed.��Contracts Law > Types of Contracts > Option Contracts Civil Procedure > Jurisdiction > Equity Jurisdiction

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Despite equity's dislike of forfeitures, requirements governing the time and manner of exercise of a power of acceptance under an option contract are applied strictly. It is reasoned that any relaxation of terms would substantively extend the option contract to subject one party to greater obligations than he bargained for.��Civil Procedure > Jurisdiction > Equity Jurisdiction

HN9� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The maxim "equity follows the law" in its broad sense means that equity follows the law to the extent of obeying it and conforming to its general rules and policies whether contained in common law or statute. The maxim is strictly applicable whenever the rights of the parties are clearly defined and established by law.��

� 



4.  Waiver



Clark v. West (of West Publishing Co.)

193 N.Y 349, 86 N.E. 1 (1908)



OVERVIEW:  The parties entered into a publication employment contract. The contract bound plaintiff to abstain from alcohol during the course of his employment in order to receive a higher per page royalty rate. Plaintiff did not entirely abstain from drinking liquor while he was writing and defendant in turn refused to pay plaintiff the higher per page rate. Plaintiff brought suit to recover the higher royalty rate after one of his books was published. The trial court reversed an early interlocutory judgment and sustained defendant's demurrer. The appellate court reversed the trial court's grant of defendant's demurrer. The court held that plaintiff's complaint contained sufficient allegations that, if proven, would establish that defendant expressly waived the sobriety condition precedent by, with full knowledge of plaintiff's non-observance of the alcohol abstinence stipulation, not only accepting plaintiff's completed manuscript without objection but repeatedly assuring plaintiff that he would receive the higher royalty rate.



OUTCOME:  Appellate court reversed, holding that plaintiff alleged sufficient facts in his complaint that, if proven, would establish that defendant expressly waived the condition precedent of plaintiff's sobriety by knowing plaintiff did not comply with the stipulation, accepting plaintiff's manuscript without objection, and assuring payment of the higher royalty rate.



Contracts Law > Contract Conditions & Provisions > Waivers

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A condition precedent can be waived and if so waived expressly, a defendant is clearly not in a position to insist upon the forfeiture which his waiver was intended to annihilate. The forfeiture must stand or fall with the condition. If the latter is waived, the former is no longer a part of the contract. A defendant still has the right to counterclaim for any damages which he may have sustained in consequence of plaintiff's breach, but he cannot insist upon strict performance.��Contracts Law > Contract Conditions & Provisions > Waivers

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Waiver is the intentional relinquishment of a known right. It is voluntary and implies an election to dispense with something of value, or forego some advantage which the party waiving it might at its option have demanded or insisted upon. Waiver is the voluntary abandonment or relinquishment by a party of some right or advantage. The law of waiver is a technical doctrine, introduced and applied by courts for the purpose of defeating forfeitures. It is well established that if the words and acts of a party reasonably justify the conclusion that with full knowledge of all the facts it intended to abandon or not to insist upon the particular defense afterwards relied upon, a verdict or finding to that effect establishes a waiver, which, if it once exists, can never be revoked. No consideration is required for waiver, nor any prejudice or injury to the other party.��

AMERICAN LOCOMOTIVE CO. v. GYRO PROCESS CO. et al.

November 24, 1950



OVERVIEW:  The locomotive company filed an action to require the chemical research corporation to proceed with arbitration of its claims against the locomotive company by reason of an alleged breach of contract in accordance with § 4. The district court denied arbitration. On appeal, the court affirmed. The district court properly held that the locomotive company waived its contract right of arbitration. The filing of the original action by the research corporation was notice to the locomotive company that the research corporation was refusing to arbitrate the dispute under the arbitration provisions of the contract. At that time, the locomotive company could have proceeded under § 4 for a specific performance of the arbitration provisions. The locomotive company could have and should have decided at that time, or within a reasonable time thereafter, which of the two methods of procedure it elected to follow, either the contract right of arbitration or a trial by jury. The two methods were inconsistent enough to require an election between them.  

OUTCOME:  The court affirmed the decision of the district court, which had denied arbitration to the locomotive company, in its action to require the research corporation to proceed with arbitration claims.  



Civil Procedure > Alternative Dispute Resolution > Validity of ADR Methods

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A waiver is an intentional relinquishment of a known right.��Civil Procedure > Alternative Dispute Resolution > Validity of ADR Methods

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A waiver, partaking of the principle of an election, like an election needs no consideration, and cannot be retracted. It partakes of the nature of an executed transaction.��

5)  Quantum Meruit



Britton vs. Turner

July, 1834



OVERVIEW:  Defendant appealed a jury award in favor of plaintiff, a laborer, for claims of compensation from defendant under a labor contract for one year. Plaintiff had labored only a portion of the time contracted for and had voluntarily failed to complete the entire contract. The court affirmed the jury verdict, holding that in this case, defendant actually received the labor and thereby derived a benefit and advantage so as to be responsible for compensating for the labor actually performed. The labor actually performed furnished new consideration, and the law required a promise to pay to the extent of the reasonable worth of such labor in excess of the damage caused by the breach of contract. The court further stated that if defendant actually sustained damages from plaintiff's failure to complete his contract he would be able to recover in a suit for breach of contract.

OUTCOME:  Jury verdict in favor of plaintiff for compensation under contract affirmed. Court held that defendant actually received plaintiff's labor and thereby derived a benefit and advantage so as to be responsible for compensating for the labor actually performed.



Contracts Law > Remedies > Equitable Relief

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If a special contract for labor is made and a party actually receives labor, and thereby derives a benefit and advantage over and above the damage which has resulted from the breach of the contract by the other party, the labor actually done furnishes a new consideration, and the law thereupon raises a promise to pay to the extent of the reasonable worth of such excess. This may be considered as making a new case, one not within the original agreement, and the party is entitled to recover on his new case, for the work done, not as agreed, but yet accepted by the defendant.��Contracts Law > Remedies > Equitable Relief

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��But where the party receives value--takes and uses the materials, or has advantage from the labor, he is liable to pay the reasonable worth of what he has received.��Contracts Law > Remedies > Equitable Relief

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A party is liable to pay the reasonable worth of what he has received whether it was received and accepted by the assent of the party prior to the breach, under a contract by which, from its nature, he was to receive labor, from time to time until the completion of the whole contract; or whether it was received and accepted by an assent subsequent to the performance of all which was in fact done. If he received it under such circumstances as precluded him from rejecting it afterwards, that does not alter the case--it has still been received by his assent.��Contracts Law > Remedies > Equitable Relief

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The amount for which the employer ought to be charged, where the laborer abandons his contract, is only the reasonable worth or the amount of advantage he receives upon the whole transaction, and, in estimating the value of the labor, the contract price for the service cannot be exceeded.��Contracts Law > Remedies > Compensatory Damages

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If a person makes a contract fairly he is entitled to have it fully performed, and if this is not done he is entitled to damages. He may maintain a suit to recover the amount of damage sustained by the nonperformance.��

Ellis SATCHELL, Appellant, v. Derrick V. VAN BRODE, Appellee

April 27, 1971



OVERVIEW:  Appellee buyer brought an action against appellant seller for the return of an earnest money deposit on a written purchase-sale agreement for a residence owned by appellant. Appellant counter claimed for damages for breach of contract. The contract did not contain a provision as to what was to be done to the deposit in the event of a breach. The trial court awarded appellee the earnest money deposit and denied recovery of appellant's counterclaim. The court reversed the portion that returned the earnest money to appellee. The court ruled that, even in the absence of a provision in the agreement regarding the earnest money return in the event of a default, appellee was not entitled to recover. The court determined that the money was paid as part performance of an executory contract. The court affirmed the portion of the judgment that denied appellant's counterclaim because the court could find no reversible error.  

OUTCOME:  The court reversed the portion of the final judgment that awarded the earnest money deposit to appellee buyer and held that even without a forfeiture provision in the contract, appellee was not entitled to recover from appellant seller the money paid for part performance of an executory contract. The court affirmed the judgment as it related to appellant's counterclaim.  



Real & Personal Property Law > Sales, Exchanges & Remedies > Agreements of Sale

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��It is well settled that, even in the absence of a forfeiture provision, a vendee in default is not entitled to recover from the vendor money paid in part performance of an executory contract.��

D.  Perfect Tender "Rule" for Goods



D.P. TECHNOLOGY CORP. v. SHERWOOD TOOL, INC.

November 29, 1990, Decided  November 29, 1990, Filed



OVERVIEW:  Plaintiff, a California technology corporation, sued the defendant buyer, a Connecticut corporation, alleging a breach of contract for the purchase and sale of a computer system. Plaintiff alleged defendant breached the contract by refusing to accept delivery of the goods covered by the contract. Defendant argued that it was plaintiff who breached the contract by failing to make a timely delivery. Defendant brought a motion to dismiss, which the court denied. The court found that in Connecticut, in cases where a nonconformity in the delivery of goods involved a delay in the delivery of specially manufactured goods, in order for a buyer to reject, there had to be a substantial nonconformity under Conn. Gen. Stat. § 42a-2-601. Thus, whether or not the 16 day delay constituted a substantial nonconformity was a determination to be made at trial.  

OUTCOME:  The court denied defendant's motion to dismiss, finding whether or not plaintiff's 16 day delay in delivering the goods constituted a substantial nonconformity was a determination to be made at trial.  



Contracts Law > Contract Conditions & Provisions > Waivers

HN9� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where a buyer acquiesces to a delay in delivery, the buyer by its conduct, waives its right to strict compliance with the provisions of the contract as to time of performance.��Commercial Law (UCC) > Sales (Article 2) > Performance

HN10� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A buyer may reject an installment only if the non-conformity substantially impairs the value of the goods. Conn. Gen. Stat. § 42a-2-612(2)-(3).��Commercial Law (UCC) > Sales (Article 2) > Performance

HN12� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Notwithstanding the perfect tender rule, the reasonableness of buyer's rejection of goods and whether such rejection of goods is in good faith are ultimately matters for the trier of fact.��Commercial Law (UCC) > Sales (Article 2) > Performance

HN13� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If the evidence establishes any nonconformity, the buyer is entitled to reject the goods as long as it is in good faith.��Commercial Law (UCC) > Sales (Article 2) > Performance

HN14� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In cases where a nonconformity in goods involves a delay in the delivery of specially manufactured goods, the law in Connecticut requires substantial nonconformity for a buyer's rejection under Conn. Gen. Stat. § 42a-2-601, and precludes a dismissal for failure to state a claim on the grounds that the perfect tender rule, codified at § 2-601, demands complete performance. Rather, Connecticut law requires a determination at trial as to whether a delay under the facts constitutes a substantial nonconformity.��

WAYNE v. AQUA YACHT HARBOR CORP

October 23, 1990, Decided



UCC § 2-508

(1) Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

UCC § 2-606

(1) Acceptance of goods occurs when the buyer            (a) after a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity;  or

            (b) fails to make an effective rejection (subsection (1) of UCC 2-602), but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them;  or

            (c) does any act inconsistent with the seller's ownership;  but if such act is wrongful as against the seller it is an acceptance only if ratified by him.

(2) Acceptance of a part of any commercial unit is acceptance of that entire unit.

UCC § 2-608

(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it (a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured;  or

 (b) without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller's assurances.

(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects.  It is not effective until the buyer notifies the seller of it.

(3) A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them.



PLOTNICK v. PENNSYLVANIA SMELTING & REFINING CO.

January 10, 1952, Argued  February 21, 1952, Decided



OVERVIEW:  Plaintiff seller and defendant buyer sought review of an order that allowed recovery on both plaintiff's claim and defendant's counterclaim. Plaintiff sued for the price of a carload of lead delivered but not paid for, and defendant counterclaimed for damages caused by the seller's failure to deliver the remaining installments covered by the contract. The court concluded that the failure of defendant to make a down payment for the goods delivered, as provided by the parties' contract, constituted a breach of contract. However, defendant's breach did not justify plaintiff's refusal to ship the balance due under the contract, within the meaning of the Sales Act, 69 Pa. Stat. Ann. 255 (1931), because plaintiff had no valid reason to be fearful that payment would not be forthcoming upon full delivery. Accordingly, the judgment was affirmed.  

OUTCOME:  The court affirmed the judgment because defendant buyer failed to pay for goods delivered, and plaintiff seller failed to establish justification for rescission of the installment contract under the Sales Act.  



UCC § 2-612

(1) An "installment contract" is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause "each delivery is a separate contract" or its equivalent.(2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents;  but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment.

(3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole.  But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.



Civil Procedure > State & Federal Interrelationships > Choice of Law

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Legal excuse for the non-performance or avoidance of a contract is to be determined in accordance with the law of the place of performance.��Contracts Law > Performance > Discharges & Terminations

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��See 69 Pa. Stat. Ann. § 255 (1931).��Contracts Law > Performance > Discharges & Terminations

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��First, non-payment for a delivered shipment may make it impossible or unreasonably burdensome from a financial point of view for the seller to supply future installments as promised. Second, buyer's breach of his promise to pay for one installment may create such reasonable apprehension in the seller's mind concerning payment for future installments that the seller should not be required to take the risk involved in continuing deliveries. If any such consequence is proved, the seller may rescind. These embarrassments and apprehensions are normal consequences of non-payment; but they are not necessary consequences.��

DANIEL HUBBARD, Plaintiff, v. UTZ QUALITY FOODS, INC.

October 19, 1995, Dated  October 19, 1995, FILED



This is a breach-of-contract action brought by Daniel Hubbard ("Hubbard") against UTZ Quality Foods, Inc. ("UTZ"). Hubbard is a Bath, New York potato farmer and UTZ is a Pennsylvania corporation that purchases potatoes for processing into potato chips.

On April 20, 1992, Hubbard executed a written contract to supply UTZ with a quantity of potatoes. The contract, a two-page, form-contract prepared by UTZ, required that the potatoes comply with certain quality standards. Hubbard claims that he was ready and able to deliver the required shipments of potatoes but that UTZ wrongfully and without basis rejected his potatoes. Hubbard contends that the sample potatoes provided to UTZ complied with all the quality requirements and, therefore, he complied with all terms of the contract. Hubbard claims that UTZ breached the contract and claims damages for the full contract price, $ 68,750.

UTZ denies Hubbard's allegations. UTZ contends that the potatoes supplied by Hubbard did not meet the quality requirements of the contract and, therefore, they were properly rejected. UTZ filed a counterclaim against Hubbard contending that he breached the contract by failing to provide the potatoes required by contract.

The case was tried to the Court for 5 days. The Court took testimony from 13 witnesses and received numerous documents and deposition testimony in evidence. This decision constitutes my findings of fact and conclusions of law pursuant to Fed. R. Civ. P. 52.



E.  Anticipatory Repudiation



Hochster v. De La Tour

118 Eng. Rep. 922 (Q.B. 1853)



CASE:  This was an action for damages from a breach of contract.

FACTS:  Hochster (P) contracted to serve as De La Tour's (D) employee beginning on June 1.  On May 11, D wrote to P and repudiated the agreement.  P sued for breach.  P was hired for another job between May 22 and June 1.  Judgment was given to P.  D appealed.

ISSUE:  If a promisor repudiates a contract before performance is due, may the promisee bring an immediate action for damages?

RULE OF LAW:  If a promisor repudiates a contract before performance is due, the promisee may bring an immediate action for damages.

HOLDING AND DECISION:  (Campbell, C.J.)  If a promisor repudiates a contract before performance is due, may the promisee bring an immediate action for damages?  Yes.  P may either wait until the date set for contract performance, or may sue immediately.  After the repudiation by D, P should be at liberty to consider himself absolved of any obligation to D for future performance.  Judgment affirmed for P.

LEGAL ANALYSIS:  This is the  doctrine of anticipatory repudiation.  There are some problems with the logic of this case according to some commentators; they claim the case is based on an erroneous premise because the court overlooked a rule that when a party manifests prospective unwillingness to perform the other party may suspend his performance and change his position without surrendering his right to sue after the breach occurs.

Note:  Even when the promisor has repudiated his contract, the promisee must mitigate his damages.



H. B. TAYLOR, Plaintiff, Cross-defendant and Respondent, v. ELIZABETH G. JOHNSTON et al., Defendants, Cross-complainants 

September 2, 1975



OVERVIEW:  Plaintiff horse owner and defendants, breeder and agents, contracted to breed plaintiff's two horses with defendants' stallion. Plaintiff filed suit against defendants for breach of contract claiming that defendant breeder breached the contract when he sold the stallion to defendant agents, and that all defendants breached the contract by failing to breed the horses. The court found for plaintiff based on anticipatory repudiation and awarded damages. Defendants appealed. The court reversed holding that defendant breeder remedied his repudiation by arranging to have defendants agents breed plaintiff's horses and plaintiff agreed to the arrangement. Defendants had not expressly nor impliedly breached the contracts when plaintiff filed suit because the time for performance had not yet ended. The fact that plaintiff believed that defendants were not going to follow through on the contract did not establish anticipatory repudiation.  

OUTCOME:  The court reversed, holding that there was no evidence in the record supporting the trial court's findings that defendants repudiated the contract and therefore committed an anticipatory breach.  



Contracts Law > Breach > Anticipatory Repudiation

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��There can be no actual breach of a contract until the time specified therein for performance has arrived. Although there may be a breach by anticipatory repudiation: by its very name an essential element of a true anticipatory breach of a contract is that the repudiation by the promisor occur before his performance is due under the contract.��Contracts Law > Breach > Anticipatory Repudiation

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Anticipatory breach occurs when one of the parties to a bilateral contract repudiates the contract. The repudiation may be express or implied. An express repudiation is a clear, positive, unequivocal refusal to perform; an implied repudiation results from conduct where the promisor puts it out of his power to perform so as to make substantial performance of his promise impossible.��Contracts Law > Remedies > Election of Remedies

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When a promisor repudiates a contract, the injured party faces an election of remedies: he can treat the repudiation as an anticipatory breach and immediately seek damages for breach of contract, thereby terminating the contractual relation between the parties, or he can treat the repudiation as an empty threat, wait until the time for performance arrives and exercise his remedies for actual breach if a breach does in fact occur at such time. However, if the injured party disregards the repudiation and treats the contract as still in force, and the repudiation is retracted prior to the time of performance, then the repudiation is nullified and the injured party is left with his remedies, if any, invocable at the time of performance.��Contracts Law > Breach > Anticipatory Repudiation

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��There is no implied repudiation, that is, by conduct equivalent to unequivocal refusal to perform, unless the promisor puts it out of his power to perform.��Contracts Law > Breach > Anticipatory Repudiation

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��To constitute an express repudiation, the promisor's statement or conduct must amount to an unequivocal refusal to perform: A mere declaration, however, of a party of an intention not to be bound will not of itself amount to a breach, so as to create an effectual renunciation of the contract; for one party cannot by any act or declaration destroy the binding force and efficacy of the contract. To justify the adverse party in treating the renunciation as a breach, the refusal to perform must be of the whole contract and must be distinct, unequivocal and absolute.��Express and Implied Repudiation. --Anticipatory breach occurs where one of the parties to a bilateral contract repudiates it, expressly or impliedly. An express repudiation is a clear, positive, unequivocal refusal to perform, whereas an implied repudiation results where the promisor so puts it out of his power to perform as to make substantial performance of his promise impossible.

Repudiation Before Performance Due. --On a promisor's repudiation of his contract, the injured party may treat the repudiation as an anticipatory breach and immediately seek damages, thereby terminating the contractual relation, or wait until time for performance and then exercise his remedies for actual breach if a breach does, in fact, occur at that time. However, if the injured party disregards the repudiation and treats the contract as still in force, and the repudiation is retracted prior to the time of performance, the repudiation is nullified and the injured party is left with his remedies, if any, invocable at the time for performance.



AMF, INCORPORATED, Plaintiff-Appellant, v. McDONALD'S CORPORATION, Defendant-Appellee

February 20, 1976, Argued  June 22, 1976, Decided



OVERVIEW:  Appellant cash register company sought review of a decision, which dismissed appellant's complaints against appellee restaurant chain regarding a contract for the purchase of cash registers. The court affirmed and held that appellee had entered into contracts for 23 cash registers, but that appellant was not able to perform its obligations under the contracts. The court concluded that under U.C.C. § 2-610, appellee justifiably repudiated the contracts to purchase all 23 cash registers. The court found that appellee was warranted in repudiating the contracts and, therefore, had a right to cancel the orders by virtue of U.C.C. § 2-711.  

OUTCOME:  The court affirmed the dismissal of an action by appellant cash register company against appellee restaurant chain because appellee justifiably repudiated the contract for cash registers as appellant could not perform under the contract.  



UCC § 2-609

(1) A contract for sale imposes an obligation on each party that the other's expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards.

(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party's right to demand adequate assurance of future performance.

(4) After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract.

UCC § 2-610

When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may            (a) for a commercially reasonable time await performance by the repudiating party;  or

            (b) resort to any remedy for breach (UCC 2-703 or UCC 2-711), even though he has notified the repudiating party that he would await the latter's performance and has urged retraction;  and

            (c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller's right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (UCC 2-704).

UCC § 2-703(a)

Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole contract (UCC 2-612), then also with respect to the whole undelivered balance, the aggrieved seller may:

(a) withhold delivery of such goods;

UCC § 2-705

(1) The seller may stop delivery of goods in the possession of a carrier or other bailee when he discovers the buyer to be insolvent (UCC 2-702) and may stop delivery of carload, truckload, planeload or larger shipments of express or freight when the buyer repudiates or fails to make a payment due before delivery or if for any other reason the seller has a right to withhold or reclaim the goods.(2) As against such buyer the seller may stop delivery until

            (a) receipt of the goods by the buyer;  or

            (b) acknowledgment to the buyer by any bailee of the goods except a carrier that the bailee holds the goods for the buyer;  or

            (c) such acknowledgment to the buyer by a carrier by reshipment or as warehouseman;  or

            (d) negotiation to the buyer of any negotiable document of title covering the goods.

(3)	(a) To stop delivery the seller must so notify as to enable the bailee by reasonable diligence to prevent delivery of the goods.

            (b) After such notification the bailee must hold and deliver the goods according to the directions of the seller but the seller is liable to the bailee for any ensuing charges or damages.

            (c) If a negotiable document of title has been issued for goods the bailee is not obliged to obey a notification to stop until surrender of the document.

            (d) A carrier who has issued a non-negotiable bill of lading is not obliged to obey a notification to stop received from a person other than the consignor.

UCC § 2-711(1)

(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract (UCC 2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid

(a) "cover" and have damages under the next section as to all the goods affected whether or not they have been identified to the contract;  or

(b) recover damages for non-delivery as provided in this Article (UCC 2-713).



Commercial Law (UCC) > Sales (Article 2) > Breach, Repudiation & Excuse

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Ill. Rev. Stat. ch. 26, para. 2-610 (1975) provides: Anticipatory Repudiation. When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may (a) for a commercially reasonable time await performance by the repudiating party; or (b) resort to any remedy for breach (Ill. Rev. Stat. ch. 26, para. 2-703 or 2-711), even though he has notified the repudiating party that he would await the latter's performance and has urged retraction; and (c) in either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller's right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (Ill. Rev. Stat. ch. 26, para. 2-704).��Commercial Law (UCC) > Sales (Article 2) > Breach, Repudiation & Excuse

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Ill. Rev. Stat. ch. 26, para. 2-609 (1975) provides: Right to Adequate Assurance of Performance. (1) A contract for sale imposes an obligation on each party that the other's expectation of receiving due performance will not be impaired. When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.��Commercial Law (UCC) > Sales (Article 2) > Breach, Repudiation & Excuse

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Ill. Rev. Stat. ch. 26, para. 2-711 (1975) provides: Buyer's Remedies in General; Buyer's Security Interest in Rejected Goods. (1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract (Ill. Rev. Stat. ch. 26, para. 2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid (a) "cover" and have damages under the next section as to all the goods affected whether or not they have been identified to the contract; or (b) recover damages for non-delivery as provided in this Article (Ill. Rev. Stat. ch. 26, para. 2-713).��

VINCENT TOMEI, Plaintiff, v. GLOBALSTAR CAPITAL CORP

December 31, 2001, Decided



OVERVIEW:  The court held that the corporations properly contended that under New York law, which was controlling under the contracts, payments on contracts which were not yet due provided no cause of action to a bondholder until the obligation to pay came to fruition. The bondholders' claims to any future payments were barred until the date that payment was due and the corporations failed to make the payment. However, the complaints stated a cause of action for breach of contract with respect to the payments that had not been paid at the time the complaints were filed. The remedies sought by the bondholders fell outside the parameters of the no action clause in the contracts because they specifically sought principal and interest due, and were not foreclosed by that provision.

OUTCOME:  The motions to dismiss filed by the corporations were granted as they pertained to any future payments that may be due and denied as they pertained to any payments that the corporations failed to make prior to the filing of the complaints.



Civil Procedure > Pleading & Practice > Defenses, Objections & Demurrers > Failure to State a Cause of Action

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When reviewing a motion to dismiss, the court must view the record in a light most favorable to the nonmoving party. All reasonable inferences must be construed most strongly in favor of the plaintiff. Such a motion will not be granted if the plaintiff may recover under any reasonably conceivable circumstances.��Securities Law > Blue Sky Laws > Bonds & Debentures

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under New York law, payments on contracts which are not yet due provide no cause of action to the plaintiff until the obligation to pay comes to fruition.��

First State Bank of Floodwood, v. Jerry J. Jubie

December 11, 1995, Submitted June 7, 1996, Filed



OVERVIEW:  The purchasers bought a bank from the sellers. Before the purchase but after the purchasers joined the board of directors, the FDIC issued a cease-and-desist order against the bank, imposing onerous restrictions. After the purchase, the purchasers conducted an internal investigation. They filed suit against the sellers, alleging criminal mismanagement and concealment of bad loans. On appeal, the court held that the same facts did not support both the common law fraud and RICO claims and that the jury's finding that the RICO violations did not proximately cause damage to the purchasers was reconcilable to the jury's other findings. The court held that substantial evidence supported the verdict and that the purchasers had not proven that the verdict was inadequate to the extent it required reversal. The court held that the purchasers' obligation under the retirement agreement were separate from the sellers' obligations under the purchase agreement, and that the purchasers owed the sellers all unpaid installments plus interest. The court held that under state law, installment contracts were an exception to the anticipatory breach doctrine and therefore future damages were improper.  

OUTCOME:  The court reversed the portion of the district court's judgment awarding damages on the counterclaim and remanded with directions to enter an amended judgment awarding compensatory damages for all past-due installments and an appropriate decree for future installments. The court affirmed the remainder of the district court's judgment.  



Contracts Law > Remedies > Compensatory Damages

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Contracts for installment payments of money are excluded from the general rule that anticipatory repudiation of a contract permits the aggrieved party to sue for damages resulting from future as well as past non-performance.��Contracts Law > Remedies > Compensatory Damages

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Nonpayment of installment obligations is not in and of itself such prevention of performance as will make possible suit for loss of profits.��Contracts Law > Remedies > Compensatory Damages

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��There may be times when justice requires that irrespective of repudiation or abandonment the sufferer from the breach shall be relieved of a duty to treat the contract as subsisting or to hold himself in readiness to perform it in the future. Generally this is so where the contract is a bilateral one with continuing obligations. On the other hand, a party to a contract who has no longer any obligation of performance on his side but is in the position of an annuitant or a creditor exacting payment from a debtor, may be compelled to wait for the installments as they mature. The root of any valid distinction is not in the difference between money and merchandise or services. What counts decisively is the relation between the maintenance of the contract and the frustration of the ends it was expected to subserve. The ascertainment of this relation calls for something more than the mechanical application of a uniform formula.��

III.  Basic Assumptions

A.  Impracticability



UNITED STATES of America, Plaintiff-Appellee, v. WEGEMATIC CORPORATION, Defendant-Appellant

March 28, 1966, Argued  May 5, 1966, Decided



OVERVIEW:  Plaintiff federal agency selected defendant electronics manufacturer's proposal for a computer system. Defendant described its system as "truly revolutionary" and promised delivery nine months from the date of the purchase order. Defendant postponed delivery twice and finally announced that, due to engineering difficulties, it had become impracticable to deliver the computer system. Plaintiff filed suit against defendant and was awarded damages. Defendant appealed, alleging that delivery was made impossible by basic engineering difficulties. The court held that, when defendant promoted the computer system as a "revolutionary" breakthrough, the risk of the revolution's occurrence should not have fallen on the plaintiff. The court determined that the reasonable supposition was that the revolutionary breakthrough had already occurred or, at least, that defendant was assuring plaintiff that it would be found to have occurred when the system was assembled.  

OUTCOME:  Judgment awarding plaintiff damages affirmed because, when defendant promoted its computer system as a "revolutionary" breakthrough, the risk of the revolution's occurrence should not have fallen on plaintiff.  



UCC § 2-615

Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:            (a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

            (b) Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocate in any manner which is fair and reasonable.

            (c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.



Contracts Law > Performance > Impossibility of Performance

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The doctrine of subjective impossibility provides that a promisor's duty is never discharged by the mere fact that supervening events deprive him of the ability to perform, if they are not such as to deprive other persons, likewise, of ability to render such a performance.��

The Opera Company of Boston, Inc., Appellee, v. The Wolf Trap Foundation for the Performing Arts, Appellant

November 13, 1986, Argued  May 4, 1987, Decided



CASE SUMMARY PROCEDURAL POSTURE:  Appellant obligor sought review of the order of the United States District Court for the Eastern District of Virginia, which dismissed the obligor's defense of impossibility of performance and entered judgment in favor of appellee obligees in a breach of contract action between the parties.  

OVERVIEW:  The obligor challenged the order of the district court, which dismissed their impossibility of performance defense and entered judgment in favor of the obligees in a breach of contract action between the parties. The court reversed and remanded the judgment of the district court and held that the district court should not have dismissed the obligor's defense merely because it found that the event, which prevented the obligor's performance, was foreseeable. Foreseeability was at best but one fact to be considered in resolving how likely the occurrence of the event in question was and whether its occurrence was of such reasonable likelihood that the obligor should not have merely foreseen the risk but, because of the degree of its likelihood, the obligor should have guarded against it or provided for non-liability against the risk. This was a question to be resolved by the trial judge after a careful scrutiny of all the facts in the case. The trial judge had made no such findings. Therefore, it was necessary to remand the cause for such findings.  

OUTCOME:  The court reversed and remanded the judgment of the district court, which dismissed the obligor's impossibility of performance defense in a breach of contract action brought by the obligee. The court held that the obligor's defense should not have been dismissed because foreseeability was, at best, but one fact to be considered in resolving the dispute.  



Contracts Law > Performance > Impossibility of Performance

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In contracts in which the performance depends on the continued existence of a given person or thing, a condition is implied, that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance. The reason given for the rule is, that without any express stipulation that the destruction of the person or thing shall excuse the performance, that excuse is by law implied, because, from the nature of the contract, it is apparent that the parties contracted on the basis of the continued existence of the particular person or chattel.��Contracts Law > Performance > Impossibility of Performance

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where the contract relates to the use or possession or any dealing with specific things in which the performance necessarily depends on the existence of the particular thing, the condition is implied by the law that the impossibility arising from the perishing or destruction of the thing, without default in the party, shall excuse the performance, because, from the nature of the contract, it is apparent that the parties contracted on the basis of the continued existence of the subject of the contract.��Contracts Law > Performance > Impossibility of Performance

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where impossibility is due to domestic law, to the death or illness of one who by the terms of the contract was to do an act requiring his personal performance, or to the fortuitous destruction or change in the character of something to which the contract related, or which by the terms of the contract was made a necessary means of performance, the promisor will be excused, unless he either expressly agreed in the contract to assume the risk of performance, whether possible or not, or the impossibility was due to his fault.��Contracts Law > Performance > Impossibility of Performance

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where parties enter into a contract on the assumption that some particular thing essential to its performance will continue to exist and be available for the purpose and neither agrees to be responsible for its continued existence and availability, the contract must be regarded as subject to an implied condition that, if before the time for performance and without the default of either party the particular thing ceases to exist or be available for the purpose, the contract shall be dissolved and the parties excused from performing it.��Contracts Law > Performance > Impossibility of Performance

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Impossibility or impracticability may not be subjective but must be objective, and the difference between the two concepts has been summarized in the phrases "the thing cannot be done" this being objective impossibility or impracticability and "I cannot do it" classified as subjective impossibility or impracticability. It is often necessary in this connection to consider when the performance, as stipulated, is objectively impossible, whether there is an alternative form of performance and, if there is, if it is not so excessive in cost of performance as to make performance extremely impracticable, there is no objective impracticability so far as the obligor is concerned.��Contracts Law > Performance > Impossibility of Performance

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Even where the obligor has not limited his obligation by agreement, a court may grant him relief. An extraordinary circumstance may make performance so vitally different from what was reasonably to be expected as to alter the essential nature of that performance. In such a case the court must determine whether justice requires a departure from the general rule that the obligor bear the risk that the contract may become more burdensome or less desirable.��Contracts Law > Performance > Impossibility of Performance

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.��Contracts Law > Performance > Impossibility of Performance

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If, the existence of a specific thing is necessary for the performance of a duty its failure to come into existence or its destruction or deterioration makes performance impracticable, is an event the non-occurrence of which was a basic assumption on which the contract was made.��Contracts Law > Performance > Impossibility of Performance

HN9� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Impossibility-impracticability arises as a defense to breach of contract when the circumstances causing the breach has made performance so vitally different from what was anticipated that the contract cannot reasonably be thought to govern. It is implicit in the doctrine of impossibility and the companion rule of frustration of purpose that certain risks are so unusual and have such severe consequences that they must have been beyond the scope of the assignment of risks inherent in the contract, that is, beyond the agreement made by the parties.��Contracts Law > Performance > Impossibility of Performance

HN10� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A thing is impossible in legal contemplation when it is not practicable; and a thing is impracticable when it can only be done at an excessive and unreasonable cost. The doctrine ultimately represents the ever-shifting line, drawn by courts hopefully responsive to commercial practices and mores, at which the community's interest in having contracts enforced according to their terms is outweighed by the commercial senselessness of requiring performance. When the issue is raised, the court is asked to construct a condition of performance based on the changed circumstances, a process which involves at least three reasonably definable steps.��Contracts Law > Performance > Impossibility of Performance

HN11� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The first fact to be established in making out a defense of impossibility or impracticability of performance is the existence of an occurrence of an event, the non-occurrence of which was a basic assumption on which the contract was made. And, in determining the existence of such occurrence, it is necessary to have in mind the definition of an "occurrence" in this context as that which, because of the destruction, or such deterioration of a specific thing necessary for the performance of the contract makes performance impracticable. The occurrence must be unexpected but it does not necessarily have to have been unforeseeable. A requirement of absolute non-foreseeability as a condition to the application of the doctrine would be so logically inconsistent that in effect it would nullify the doctrine.��Contracts Law > Performance > Impossibility of Performance

HN12� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Foreseeability or even recognition of a risk does not necessarily prove its allocation. Parties to a contract are not always able to provide for all the possibilities of which they are aware, sometimes because they cannot agree, often simply because they are too busy. Moreover, that some abnormal risk was contemplated is probative but does not necessarily establish an allocation of the risk of the contingency which actually occurs.��Contracts Law > Performance > Impossibility of Performance

HN13� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A party relying on the defense of impossibility of performance must establish (1) the unexpected occurrence of an intervening act, (2) such occurrence was of such a character that its non-occurrence was a basic assumption of the agreement of the parties, and (3) that occurrence made performance impracticable. When all those facts are established the defense is made out.��

GEORGE SEITZ, PLAINTIFF, v. MARK-O-LITE SIGN CONTRACTORS, INC., DEFENDANT

January 31, 1986, Decided



OVERVIEW:  Plaintiff general contractor and defendant sign company executed a contract for defendant to perform work on the marquee of a theater that plaintiff was restoring. The contract contained a force majeure clause that excused any failure of performance caused by strikes, fires, floods, earthquakes, or other acts of God. After the contract was executed, defendant's expert sheet metal worker, a diabetic, was hospitalized for the amputation of his foot. Defendant informed plaintiff it could not do the work and returned plaintiff's deposit. Plaintiff obtained another firm to do the work and brought a breach of contract action against defendant that sought damages in the amount of the difference between defendant's bid and the amount charged by the replacement firm. The matter was submitted for the court's determination and the court entered judgment in favor of plaintiff. The court held that the illness of defendant's employee was not an event within the meaning of the force majeure clause, and that defendant could not prevail on a defense of impossibility of performance because the contract did not require performance by a specific individual.  

OUTCOME:  The court entered judgment in favor of plaintiff general contractor and held that the illness of defendant sign company's expert sheet metal worker was not an event that excused performance within the meaning of the contract's force majeure clause. The court also held that defendant could not assert the defense of impossibility of performance because the contract did not require performance by a specific individual.  



Contracts Law > Performance > Impossibility of Performance�Contracts Law > Contract Interpretation > Interpretation Generally

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In construing broad, exculpatory language of force majeure clauses, New Jersey courts invoke the rule of ejusdem generis. Under this principle, the catch-all language of a force majeure clause is not construed to its widest extent; rather, such language is narrowly interpreted as contemplating only events or things of the same general nature or class as those specifically enumerated.��Contracts Law > Performance > Discharges & Terminations

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where one agrees to do, for a fixed sum, a thing possible to be performed, he will not be excused or become entitled to additional compensation because unforeseen difficulties are encountered.��Contracts Law > Breach > Anticipatory Repudiation

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An anticipatory breach is a definite and unconditional declaration by a party to an executory contract, through word or conduct, that he will not or cannot render the agreed upon performance. If the breach is material, that is, if it goes to the essence of the contract, the nonbreaching party may treat the contract as terminated and commence suit forthwith.��

PORTLAND SECTION OF THE COUNCIL OF JEWISH WOMEN, v. SISTERS OF CHARITY OF PROVIDENCE IN OREGON

July 10, 1973, Argued  September 10, 1973



OVERVIEW:  On appeal, the hospital contended that specific performance imposed an undue hardship on it in light of the increase in medical care costs since 1927. The court acknowledged the hazards of perpetual contracts, but found that the charity had not assumed the risk of inflated prices and affirmed. The contract was not impossible or difficult to perform where the hospital's revenue also had increased. The hazards of increasing expenses should have been guarded against, and the hardship was not so extreme as to have been beyond any reasonable contemplation of the parties. Moreover, because both parties were charitable organizations, the purpose of the contract was to provide for the needy. Accordingly, the court modified the agreement so that the hospital was required to give care to only needy persons designated by the charity. The court rejected the hospital's assertion that it was prejudiced by the charity's delay in filing the action. The evidence that proved the existence of the contract and its terms had come from the hospital's own records. It was absurd to presume that, had the charity brought its suit sooner, the hospital would have had evidence to contradict its own records.  

OUTCOME:  The court affirmed the trial court's grant of specific performance, but modified the agreement to provide that the charity could designate only needy persons to benefit from the contract.  



Contracts Law > Statutes of Frauds

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Payment of the full consideration by plaintiff and the money's acceptance and retention constitute such performance of the contract sufficient to take the agreement out of the statute of frauds.��Civil Procedure > Jurisdiction > Equity Jurisdiction

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Before delay is a bar in equity, it must result in prejudice to another.��Contracts Law > Consideration > Enforcement of Promises

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Although perpetual agreements are disfavored, where clearly provided for they will be enforced according to their terms. All the circumstances of each case must be considered in reaching a conclusion and, if consideration for the promise is fully executed, courts are reluctant to hold the promise terminable.��Contracts Law > Performance > Impossibility of Performance

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Facts existing when a bargain is made or occurring thereafter making performance of a promise more difficult or expensive than the parties anticipate, do not prevent a duty from arising or discharge a duty that has arisen.��Contracts Law > Remedies > Specific Performance

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The remedy of specific performance should not be refused merely because of the rise or fall of market values that is within the usual contemplation of contractors and the risk of which is usually intended to be assumed when the contract is made. Specific performance will not be refused merely because the contract turned out to be a losing one. Specific performance should seldom be refused on the ground of changed conditions if nothing has occurred since the making of the bargain that was not within the actual contemplation of the parties when they were bargaining.��Contracts Law > Remedies > Specific Performance

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In applying the doctrine of impossibility, courts recognize that unexpected difficulty or expense may approach such an extreme that a practical impossibility exists. To operate as a discharge, however, the hardship must be so extreme as to be outside any reasonable contemplation of the parties. Unexpected difficulties and expense, therefore, whether caused by injunction or by other causes, do not necessarily excuse performance of a contract. The question is whether the unforeseen hazard was one that reasonably should have been guarded against. Subject to equitable principles, it remains in the discretion of the court whether to grant specific performance or not.��Contracts Law > Remedies > Specific Performance

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Specific performance of a contract is not a matter of right in equity, but is more a matter of grace resting in the sound discretion of the court, controlled by equitable principles.��

B.  Frustration



Rheel v. Hicks.

September, 1862, Decided



OVERVIEW:  The superintendent was notified that a woman was pregnant with a child that was likely to be born a bastard. The woman identified the putative father as the father of her child. After the putative father was arrested, he compromised the matter by paying money to the superintendent in consideration of a full settlement and release for the child's future support. It was subsequently discovered that the woman was not pregnant and that the county had been to no expense on account of her or any child. The superintendent refused to comply with the putative father's demand for the return of the money. On appeal, the superintendent urged that the action could not be maintained because he had no power to return the money. The appellate court held that the putative father was entitled to the return of the money because both he and the superintendent acted upon the erroneous assumption that the woman was pregnant and that her bastard child would become chargeable to the county. Moreover, the superintendent could not defeat the instant action by his voluntary transfer of the money to the county after the cause of action had accrued.  

OUTCOME:  The court affirmed the judgment.  



Real & Personal Property Law > Personal Property

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When money was paid under a mistake which there was no ground to claim in conscience, the party may recover back.��Money paid by a person charged as the father of an unborn bastard to a superintendent of the poor, upon a compromise, under chapter 26 of 1832, may be recovered back upon its appearing that the supposed mother was not in fact pregnant.



SCOTTSDALE ROAD GENERAL PARTNERS Plaintiff-Appellant,) v. KUHN FARM MACHINERY, INC Defendant-Appellee.

May 2, 1995, FILED



OVERVIEW:  Appellant resort sued appellee manufacturer for breach of contract when appellee refused to hold its dealer's meeting as required in the agreement. The trial court had granted summary judgment for appellee. The trial court found the contract was discharged under the doctrines of impracticability of performance and frustration of purpose because of the risk of air travel posed by the Gulf War and threats of terrorism. On appeal, the court disagreed that the contract was discharged and reversed the summary judgment for appellee. The court found appellee had not presented a claim for impossibility or impracticability because appellant was still able to provide guestrooms, meeting rooms, and food and services. Appellee also had not presented a claim of substantial frustration of purpose because the threats of terrorism were not an event that was a basic assumption of the contract. Also, appellee's cancellation of the convention because of the perceived threat of terrorism was not an objectively reasonable response to an extraordinary and specific threat.  

OUTCOME:  The court reversed the trial court's judgment, which granted summary judgment for appellee manufacturer, because appellee was not entitled to relief from the contract under the doctrine of impracticability of performance or the doctrine of frustration of purpose.  



Contracts Law > Performance > Impossibility of Performance

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Impracticability of performance is utilized when certain events occurring after a contract is made constitute an impediment to performance by either party. Traditionally, the doctrine is applied to three categories of supervening events: death or incapacity of a person necessary for performance, destruction of a specific thing necessary for performance, and prohibition or prevention by law.��Contracts Law > Performance > Impossibility of Performance

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Frustration of purpose deals with the problem that arises when a change in circumstances makes one party's performance virtually worthless to the other. Performance remains possible but the expected value of performance to the party seeking to be excused is destroyed by a fortuitous event, which supervenes to cause an actual but not literal failure of consideration.��Contracts Law > Performance > Impossibility of Performance

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The question in cases involving frustration of purpose is whether the equities of the case, considered in the light of sound public policy, require placing the risk of a disruption or complete destruction of the contract equilibrium on defendant or plaintiff under the circumstances of a given case, and the answer depends on whether an unanticipated circumstance, the risk of which should not be fairly thrown on the promisor, has made performance vitally different from what is reasonably to be expected.��Contracts Law > Performance > Impossibility of Performance

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The purpose of a contract is to place the risks of performance upon the promisor. The doctrine of frustration of purpose is severely limited to cases of extreme hardship so as not to diminish the power of parties to contract.��Civil Procedure > Summary Judgment > Summary Judgment Standard�Civil Procedure > Appeals > Standards of Review > Standards Generally

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In reviewing an order granting summary judgment, an appellate court must determine whether there is a genuine issue of disputed material fact. Where the facts are not in dispute, an appellate court analyzes the record to determine if the trial court correctly applies the law to the undisputed facts. An appellate court is not bound by the trial court's conclusions of law.��Contracts Law > Performance > Impossibility of Performance

HN6� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Whether a party to a contract is entitled to relief under the doctrine of frustration of purpose is generally treated as a question of law. Frustration of purpose is essentially an equitable doctrine, and the power to grant relief under that doctrine is reserved to the court.��Contracts Law > Performance > Impossibility of Performance

HN7� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��There are four requirements that must exist before relief may be granted for frustration of purpose. First, the purpose that is frustrated must be a principal purpose of that party and must be so to the understanding of both parties. Second, the frustration must be substantial, and so severe that it is not to be regarded as within the risks assumed under the contract. Third, the non-occurrence of the frustrating event must be a basic assumption. Finally, relief is not granted if it may be inferred from either the language of the contract or the circumstances that the risk of the frustrating occurrence, or the loss caused thereby, should properly be placed on the party seeking relief.��Contracts Law > Performance > Impossibility of Performance

HN8� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��To establish that the object of the contract is frustrated, it must be shown that the frustrated purpose is the subject of the contract and is so to the knowledge of both parties. It is not enough that the promisor has in mind some specific object without which he would not make the contract. The object must be so completely the basis of the contract that, as both parties understand, without it the transaction would make little sense.��Contracts Law > Performance > Impossibility of Performance

HN9� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Substantial frustration means frustration so severe that it is not fairly to be regarded as within the risks assumed under the contract. It is not enough that the transaction has become less profitable for the affected party or even that he will sustain a loss. The value of the counter-performance to be rendered by the promisee must be totally or nearly totally destroyed by the occurrence of the event.��Contracts Law > Performance > Impossibility of Performance

HN10� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Although economic return may be characterized as the "principal purpose" of virtually all commercial contracts, mere economic impracticality is no defense to performance of a contract.��

CHASE PRECAST CORPORATION v. JOHN J. PAONESSA COMPANY, INC defendant

November 7, 1990  February 20, 1991



OVERVIEW:  The contractor had contracts with the government to resurface and improve two segments of a public highway. The contracts called for replacement of a grass median strip with concrete surfacing and precast median barriers. The contractor agreed to purchase the concrete barriers from the concrete supplier. After the project began, citizens objected to the use of the barriers and the government eventually deleted the barriers from the improvement contracts with the concrete user. The concrete supplier filed an action to recover its anticipated profit on the remaining barriers called for by the contract but that had not yet been produced. The court found that the defense of frustration of purpose was a legitimate defense in this case because the concrete user did not cause the breach and the risk in this case had not been specifically assigned to the concrete user. The court also noted that the concrete supplier was familiar with the type of problem caused by the government in this case because it had participated in government contracts in the past.  

OUTCOME:  The court affirmed the judgment.  



Contracts Law > Performance > Impossibility of Performance

HN1� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��This court has long recognized and applied the doctrine of impossibility as a defense to an action for breach of contract. Under that doctrine, where from the nature of the contract it appears that the parties must from the beginning have contemplated the continued existence of some particular specified thing as the foundation of what was to be done, then, in the absence of any warranty that the thing shall exist the parties shall be excused, when performance becomes impossible from the accidental perishing of the thing without the fault of either party.��Contracts Law > Performance > Impossibility of Performance

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.��Civil Procedure > Preclusion & Effect of Judgments > Law of the Case Doctrine

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The law of the case doctrine does not bind an appellate court to a ruling of law made in a lower court in another case, even though that case may have been considered by the lower court judge who decided the case being appealed.��SYLLABUS:  Discussion and definition of the doctrine of frustration of purpose as a defense to an action for breach of contract. 

In the circumstances of a subcontract for the provision of concrete highway median barriers, where the Department of Public Works unforeseeably and unilaterally deleted provision of the barriers from the main contract after construction began and where the contractor and subcontractor had not allocated the risk of such a cancellation, the contractor was entitled to rely on the defense of frustration of purpose when the subcontractor brought an action for breach of contract. [375-378]

Discussion of the applicability of the doctrine of the "law of the case."@ [378-379]



C.  Risk of Loss



TRUST COMPANY BANK, a Georgia Corporation v. BARRETT DISTRIBUTORS, INC.

November 8, 1978



OVERVIEW:  The bank, as the assignee of the buyer's account by the seller, brought an action against the buyer alleging that the buyer owed the bank certain sums on that account. The buyer claimed that the seller had failed to tender what was contracted for when it delivered carpet, but changed the credit terms of their contract, and that the buyer had rejecting the goods for nonconformance. Thereafter, the entire shipment of carpeting was destroyed by a fire at the buyer's warehouse. The bank filed a motion for summary judgment, which the court denied. The bank sought reconsideration and argued that when the seller shipped the carpets, it accepted the buyer's offer, and the complained of invoice did not alter the prior contract. The court granted the bank's motion. If Ind. Code § 26-1-2-207 applied when the invoice was received after the goods had been received, the buyer still objected to the different credit terms. Thus, the different terms did not apply and there was nothing for the buyer to reject. Because there had been no breach, pursuant to Ind. Code § 26-1-2-509(3) (1978), the risk of loss passed to the buyer on his receipt of the goods because the seller was a merchant.  

OUTCOME:  The court granted the bank's motion to reconsider the court's previous order denying its motion for summary judgment. The court granted summary judgment to the bank in its action against the buyer of certain goods for payment of the goods he had received.  



UCC § 2-509

(1) Where the contract requires or authorizes the seller to ship the goods by carrier            (a) if it does not require him to deliver them at a particular destination, the risk of loss passes to the buyer when the goods are duly delivered to the carrier even though the shipment is under reservation (UCC 2-505);  but

            (b) if it does require him to deliver them at a particular destination and the goods are there duly tendered while in the possession of the carrier, the risk of loss passes to the buyer when the goods are there duly so tendered as to enable the buyer to take delivery.

(2) Where the goods are held by a bailee to be delivered without being moved, the risk of loss passes to the buyer

            (a) on his receipt of a negotiable document of title covering the goods;  or

            (b) on acknowledgment by the bailee of the buyer's right to possession of the goods;  or

            (c) after his receipt of a non-negotiable document of title or other written direction to deliver, as provided in subsection (4)(b) of UCC 2-503.

(3) In any case not within subsection (1) or (2), the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant;  otherwise the risk passes to the buyer on tender of delivery.

(4) The provisions of this section are subject to contrary agreement of the parties and to the provisions of this Article on sale on approval (UCC 2-327) and on effect of breach on risk of loss (UCC 2-510).

UCC § 2-510

(1) Where a tender or delivery of goods so fails to conform to the contract as to give a right of rejection the risk of their loss remains on the seller until cure or acceptance.(2) Where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning.

(3) Where the buyer as to conforming goods already identified to the contract for sale repudiates or is otherwise in breach before risk of their loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time.



Commercial Law (UCC) > Sales (Article 2) > General Construction & Subject Matter

HN2� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The Uniform Commercial Code governs where the dispute concerns a transaction in goods. Ind. Code § 26-1-2-102 (1978).��Commercial Law (UCC) > Sales (Article 2) > Form, Formation & Readjustment

HN3� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Ind. Code § 26-1-2-206 states that unless otherwise unambiguously indicated an offer to buy goods for prompt or current shipment shall be construed as inviting acceptance by the prompt or current shipment of conforming or nonconforming goods. Ind. Code § 26-1-2-207 states that a written confirmation, which is sent within a reasonable time, operates as an acceptance even though it states terms different from those offered or agreed upon. Between merchants such terms become part of the contract unless notification of objection to them is given within a reasonable time after notice of them is received.��Commercial Law (UCC) > Sales (Article 2) > Performance

HN4� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If there has not been a breach, the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant. Ind. Code § 26-1-2-509(3) (1978).��Commercial Law (UCC) > Sales (Article 2) > Form, Formation & Readjustment

HN5� INCLUDEPICTURE "https://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The Uniform Commercial Code provides that unless otherwise agreed, all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance. Ind. Code § 26-1-2-210 (1978).��

Hayward v. Postman – Buyer agreed to insure boat, seller had possession & dealership burnt down.  Person in possession should bear risk & insure loss, in better position according to public policy.



IV.  Remedies



A.  Suspension of Performance:  Suspension of performance and cancellation are remedies



B.  Damages



CHARLES W. POTTER and SUE E. POTTER, Appellees, v. MERRILL J. OSTER, Appellant

June 15, 1988, Filed



OVERVIEW:  After the seller contracted to purchase a 160-acre farm, the seller sold the homestead and 9 acres to the purchasers. The seller then executed a contract with a third party for the sale of the remaining acres as part of a package deal. When the third party defaulted, the seller defaulted as to payments to the original owner of the 160 acres. The original owner commenced forfeiture proceedings, and the purchasers' interest in the real estate was forfeited along with the seller's and the third party's interest. The purchasers brought an action to rescind their contract with the seller, claiming restitution damages. The district court ruled that the purchasers were entitled to rescission of the contract and return of the consideration paid including principal, interest, and costs, less a rental allowance for the period of occupancy. The seller sought review. On appeal, the court found no error in the district court's decision because the fair market value of the homestead at the time of forfeiture was an incorrect measure of the benefit that the purchasers lost, given that this was their home. The court held that the seller's defense as to mitigated damages was without merit.��

OUTCOME:  The court affirmed the judgment for rescission and restitution to the purchasers.��Contracts Law > Remedies > Foreseeable Damages

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Recovery based on expectation interest may include lost profit because the promisee is reimbursed for the actual value of the contract had it been performed.��Contracts Law > Remedies > Reliance Damages

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Reimbursement based on reliance interest includes expenses of preparation, performance, or lost opportunities to make other contracts.��Contracts Law > Remedies > Restitution

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The restitution interest includes neither the injured party's lost profit nor the part of his expenditures in reliance that conferred no benefit on the party in breach.��Contracts Law > Remedies > Specific Performance

Contracts Law > Remedies > Equitable Relief

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Remedies for breach of contract may be "specific," that is, providing the injured party with the promised performance, or "substitutional," giving the promisee something in substitution for the promised performance. Whether a judicial remedy is "legal" or "equitable" turns on the nature of the relief sought.��Real & Personal Property Law > Sales, Exchanges & Remedies > Agreements of Sale

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Remedies for a seller's breach of a land installment contract may protect any of the three interests of expectation, reliance, or restitution interest, and be legal or equitable, as well as specific or substitutional. In general, equitable relief will be granted only when legal remedies are inadequate.��Contracts Law > Remedies > Rescission & Redhibition

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Rescission is a restitutionary remedy which attempts to restore the parties to their positions at the time the contract was executed. The remedy calls for a return of the land to the seller, with the buyer given judgment for payments made under the contract plus the value of improvements, less reasonable rental value for the period during which the buyer was in possession. The remedy has long been available in Iowa to buyers under land contracts when the seller has no title to convey. Rescission is considered an extraordinary remedy, however, and is ordinarily not available to a litigant as a matter of right but only when, in the discretion of the court, it is necessary to obtain equity. Three requirements must be met before rescission will be granted. First, the injured party must not be in default. Second, the breach must be substantial and go to the heart of the contract. Third, remedies at law must be inadequate.��Contracts Law > Remedies > Foreseeable Damages

HN8� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Expectation damages are correctly calculated as the difference between contract price and market value at the time for performance.��Contracts Law > Remedies > Equitable Relief

HN9� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Remedies at law are presumed inadequate for breach of a real estate contract.��

2)  Expectation



American Standard, Inc., et al., Respondents, v. Harold Schectman et al., Appellants. (And a Third-Party Action.)

May 15, 1981



OVERVIEW:  A property owner hired a contractor to excavate a site that was previously industrial. The contractor agreed to demolish structures on the property and grade the property. After the contractor failed to complete the work, the property owner filed suit for contractual damages. The trial court entered a jury verdict in favor of the property owner. The contractor appealed, arguing that the trial court should have charged the jury that the property owner suffered no loss, as there was "substantial performance" of the contract, and that the proper measure of damage was diminution in value because the cost of completion was out of proportion to the good to be attained. On appeal, the court held that the trial court correctly charged the jury on damages, and that trial court properly rejected the proof pertaining to the value of the property. The cost of completion, not the difference in value, was the proper measure of damages. The property owner's proof showed a substantial deviation from the required grade lines and the existence above grade of structures, and supported the finding, implicit in the jury's verdict, that the contractor failed to perform as agreed.��

OUTCOME:  The judgment in favor of the property owner was affirmed.��Contracts Law > Performance > Substantial PerformanceContracts Law > Remedies > Compensatory DamagesContracts Law > Remedies > Avoidable Consequences

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In New York, the general rule of damages for breach of a construction contract is that the injured party may recover those damages which are the direct, natural and immediate consequence of the breach and which can reasonably be said to be in the contemplation of the parties when the contract is made. In the usual case where the contractor's performance is defective or incomplete, the reasonable cost of replacement or completion is the measure of damages. When, however, there is a substantial performance of the contract made in good faith but defects exist, the correction of which would result in economic waste, courts measure the damages as the difference between the value of the property as constructed and the value if performance is properly completed.��Contracts Law > Performance > Substantial PerformanceContracts Law > Remedies > Foreseeable Damages

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Not in all cases of claimed "economic waste" where the cost of completing performance of a contract is large and out of proportion to the resultant benefit to the property do courts adopt diminution in value as the measure of damage. The completion of the contract must involve "unreasonable economic waste" and an illustrative example is that of a house built with pipe different in name but equal in quality to the brand stipulated in the contract.��Contracts Law > Remedies > Foreseeable Damages

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The "economic waste" of the type which calls for application of the "diminution in value" measure of contract damages generally entails defects in construction which are irremediable or which may not be repaired without a substantial tearing down of the structure.��Contracts Law > Remedies > Foreseeable Damages

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where a breach is of a covenant which is only incidental to the main purpose of the contract and completion would be disproportionately costly, courts apply the diminution in value measure even where no destruction of the work is entailed.��Contracts Law > Remedies > Equitable Relief

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��It is a general rule in New York building and construction cases, that a contractor who asks the court to apply the diminution of value measure "as an instrument of justice" must not have breached the contract intentionally and must show substantial performance made in good faith.��1. In an action in which plaintiffs recovered a judgment of $ 90,000 against defendant for his failure to complete grading and to take down certain foundations and other subsurface structures to one foot below the grade line as promised, the court properly denied defendant's request to charge the jury that the difference in value of plaintiffs' property with and without the promised performance was the measure of the damage; the cost of completion was the proper measure; plaintiffs chose to accept as part of the consideration for the promised conveyance of their valuable plant and machines to defendant his agreement to grade the property as specified and to remove the foundations, piers and other structures to a depth of one foot below grade to prepare the property for sale, and it cannot be said that the grading and removal of the structures were incidental to plaintiffs' purpose of achieving a reasonably attractive vacant plot for [***2]  resale, nor can defendant maintain that the damages which would naturally flow from his failure to do the grading and removal work and which could reasonably be said to have been in the contemplation of the parties when the contract was made would not be the reasonable cost of completion. Damages -- Measure of Damages -- Breach of Construction Contract

2. The injured party may recover those damages which are the direct, natural and immediate consequence of the breach of a construction contract and which can reasonably be said to have been in the contemplation of the parties when the contract was made, and the reasonable cost of replacement or completion is the usual measure; however, when there has been a substantial performance of the contract made in good faith but defects exist, the correction of which would result in economic waste, the damages are the difference between the value of the property as constructed and the value if performance had been properly completed. The economic waste of the type which calls for application of the diminution in value rule generally entails defects in construction which are irremediable or which may not be repaired without a substantial [***3]  tearing down of the structure; where, however, the breach is of a covenant which is only incidental to the main purpose of the contract and completion would be disproportionately costly, courts have applied the diminution in value measure even where no destruction of the work is entailed.





John Rivers et al., Respondents, v. Barry Deane, Individually and Doing Business as Barry Deane Construction, Appellant.

November 16, 1994, Filed



OVERVIEW:  On appeal, the builder contended that the damages were improperly computed by the trial court. The court had awarded the homeowners the difference between the market value of the structure had it been completed pursuant to the terms of the contract and the market value of the structure as actually completed. The court determined that damages were improperly calculated. The court held that the record did not support the court's award for diminution in value, because no such proof was presented. The court held that because the defect that arose from the breach of the contract was so substantial as to render the finished building partially unusable and unsafe, the measure of damage was the market price of completing or correcting the performance.��

OUTCOME:  The court reversed the decision of the trial court. The court held that the trial court improperly calculated the damages.��Contracts Law > Remedies > Compensatory Damages

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In cases of faulty construction, the measure of damages is the market value of the cost to repair the faulty construction.��Contracts Law > Remedies > Compensatory Damages

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where the defect arising from a breach of the contract is so substantial as to render a finished building partially unusable and unsafe, the measure of damage is the market price of completing or correcting the performance.��

3)  Reliance



DANIEL W. SHELLEY, et al., Plaintiffs, v. TRAFALGAR HOUSE PUBLIC LTD



The Puerto del Rey Marina Project saga continues. Today's chapter pertains to Defendant's request that the Court grant their motion for a judgment on the pleadings to dismiss subparagraph (c), (d), and (e) of paragraph 32 and paragraph 33 of the amended complaint. (Docket No. 85). Pending are also Plaintiffs' opposition (Docket No. 91), Defendants' reply and supplement (Docket Nos. 93 & 94), and Plaintiffs' surreply (Docket No. 101). The Court hereby GRANTS in part and DENIES in part Defendants' motion. (Docket No. 85). The Court shall grant the dismissal of subparagraph (e) of paragraph 32 and paragraph 33 of the amended complaint because said damages are outside the scope of the extra contractual cause of action which the Court has authorized. n1 However, the Court finds that under the Puerto Rico tort doctrine of culpa in contrahendo, the breach of good faith negotiations, encompass not only out-of-pocket expenses but also damages for lost opportunities that are not speculative in nature. The Court shall permit Plaintiffs to plead lost opportunity costs under the aforementioned cause of action by filing an amended complaint within fifteen (15) days.



This Court previously found that there existed no contract between Plaintiffs and Defendants in regard to a marina development. As such, this Court [**4]  shall not award any damages sounding in contract, i.e. lost profits resulting from a breach of contract. As was cleverly stated by Judge Perez-Gimenez, Plaintiffs can not now "achieve by crook what they [could] not achieve by hook - seeking a back door to expectation damages by means of expanding pre-contractual tort liability to cover all damages suffered as a result of the failed negotiations." Satellite Broad. Cable, Inc. v. Telefonica de Espana, 807 F. Supp. 218, 222 (D.P.R. 1992).

Although the Court in the instant case found that there was no contract, the Court determined that nevertheless Defendants may be liable n2 under the extra contractual doctrines of promissory estoppel or culpa in contrahendo. Today, the Court shall analyze the damages pursuant to culpa in contrahendo. n3



The issue then is to determine the scope of damages under the aforementioned doctrine. After a careful analysis of the parties' submittals, Puerto Rico supreme court and federal jurisprudence, and of civil code treatise writers, this Court defines the available remedy under the doctrine of culpa in contrahendo as reliance damages, encompassing both out-of-pocket expenses and non-speculative lost opportunity costs. There exist, however, two hurdles before Plaintiffs can be awarded lost opportunity costs: (1) was there bad faith on the part of Defendants; and (2) the lost opportunity costs can not be speculative in nature.







John Grouse, Appellant, v. Group Health Plan, Inc., Respondent

June 5, 1981



OVERVIEW:  Plaintiff brought an action to recover for damages resulting from defendant's repudiation of an employment offer. Plaintiff had interviewed for a job with defendant. Subsequently, defendant offered plaintiff a position. Before he was to assume his position, plaintiff resigned from his present job and turned down another job offer. When plaintiff told defendant that he was ready to start work, defendant informed him that someone else had been hired because he was unable to obtain favorable references for plaintiff. At trial, the judge dismissed plaintiff's complaint for failure to state a claim. On appeal, the court held that the principle of promissory estoppel was applicable. Since defendant knew that to accept its offer plaintiff would have to resign his employment, it was unjust not to hold defendant to its promise.��

OUTCOME:  The court reversed the order dismissing plaintiff's complaint because the principle of promissory estoppel applied where plaintiff relied on defendant's offer of employment. The court held that plaintiff was entitled to recover and remanded the case for a new trial on the issue of damages.��

Contracts Law > Consideration > Promissory Estoppel

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The effect of promissory estoppel is to imply a contract in law where none exists in fact.��Contracts Law > Consideration > Enforcement of PromisesContracts Law > Consideration > Promissory Estoppel

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.��Contracts Law > Consideration > Promissory EstoppelContracts Law > Remedies > Reliance Damages

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When a promise is enforced pursuant to promissory estoppel the remedy granted for breach may be limited as justice requires. Relief may be limited to damages measured by the promisee's reliance.��

DENNIS E. WALTERS and BETTY L. WALTERS, d/b/a Denny's Food Mart, Plaintiffs-Appellees, v. MARATHON OIL COMPANY, An Ohio Corporation, Defendant-Appellant .

March 9, 1981, Decided



OVERVIEW:  The trial court determined that appellee gas station owners were entitled to an award of lost profits regarding appellant oil company's refusal to enter a seller agreement. The court affirmed that judgment on appeal. The court found that the record showed that the trial court's determination that appellees exercised the ordinary care of a person in the same circumstances to mitigate their damages was not clearly erroneous. The court also held that the fact the trial court's judgment was based on promissory estoppel did not preclude awarding lost profits to appellees because it was reasonable to assume that they anticipated a return of profits from the investment of time and funds that they made in reliance on appellant's promise to supply them with gasoline and that they relinquished the opportunity to make an alternate investment. The court also determined that the record showed that appellees would have received the anticipated net profits that they were awarded if appellant fulfilled its promise.��Civil Procedure > Jurisdiction > Equity Jurisdiction

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An equity court possesses some discretionary power to award damages in order to do complete justice. Furthermore, since it is the historic purpose of equity to secure complete justice, the courts are able to adjust the remedies so as to grant the necessary relief, and a district court sitting in equity may even devise a remedy which extends or exceeds the terms of a prior agreement between the parties, if it is necessary to make the injured party whole.��Contracts Law > Consideration > Promissory Estoppel

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Since promissory estoppel is an equitable matter, the trial court has broad power in its choice of a remedy, and it is significant that the ancient maxim that equity does not suffer a wrong to be without a remedy has long been the law in the State of Indiana.��

In the Matter of the ESTATE of L. A. BUCCI, Deceased; Fern B. SANDOVAL, Appellant, v. John A. BUCCI et al., Appellees

July 20, 1971



OVERVIEW:  The decedent lived with the granddaughter, who helped care for him, before the assignment was executed. The decedent wanted to buy a house for the granddaughter and gave her $ 1,000, which she paid to the property owner for a purchase contract. The decedent did not have the funds to pay the balance. After the assignment was given to the granddaughter, she paid $ 2,000 from her personal savings to the seller. The trial court found that the decedent was mentally competent and that the assignment was not obtained by undue influence. However, the trial court found that the assignment was not enforceable because of a lack of consideration. The court reversed. The finding that there was no monetary consideration and that the consideration was natural love and affection was not inconsistent with the existence of good and valuable consideration. The children and heirs of the decedent were estopped to question the sufficiency of the consideration because the granddaughter, in reliance on the assignment, changed her position. She would not have entered into the contract and expended her own money without assurance in the form of the assignment that she could complete the contract.��

OUTCOME:  The judgment was reversed, and the cause was remanded with directions to allow the granddaughter's claim.��

Contracts Law > Consideration > Sufficient Consideration

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In considering the sufficiency of consideration for an agreement, the recital of a consideration and acknowledgement of receipt thereof must stand in the absence of contrary evidence.��Contracts Law > Consideration > Sufficient Consideration

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A statement of love and affection between parent and child is in and of itself sufficient consideration for an agreement. This statement must be considered in connection with all of the facts and circumstances of the case.��Contracts Law > Consideration > Promissory Estoppel

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Ordinarily, a promissory note executed without consideration and intended merely as a gift inter vivos to a donee cannot be made the basis of a recovery either at law or in equity by the donee against the donor or against his estate after his death. However, under the equitable doctrine of estoppel, a gift of the donor's own note may be sustained if the donee, in reliance on the note, expends money or incurs liabilities which will, by legal necessity, cause loss or injury to the donee if the note is not paid.��

4)  Restitution



BARBARA WHITSON and JIM OLIFF, Plaintiffs and Appellees, v. DALE G. LENDE and CHERYL A. LENDE, Defendants and Appellants

June 28, 1989, Filed



OVERVIEW:  The lessors purchased a gas station, car wash, and duplex in poor condition. The parties agreed that, if the lessors would make substantial improvements on the property including the installation of car wash equipment and renovation of the car wash bays, the lessees would lease the property for two years at $ 650 per month, with an option to purchase. Although the lessees provided materials and labor to improve the premises, acquired a beer license, and purchased inventory, the lessors did not improve the property as promised. On appeal, the court affirmed in part the rescission of the lease due to the lessors' breach, but reversed in part the restitution awarded by finding that the lessees were entitled to additional restitution to permit them to recover the fair market value of their labor and materials even though it would most likely exceed the increase in the value of the property. As the $ 7,245 award was restitution only for the lessees' expenses, the lessees were also entitled to restitution of the advance rent the lessees paid on the property and any rent they paid in excess of the reasonable rental value of the property in its dilapidated, unimproved condition.��

OUTCOME:  The court affirmed in part the circuit court's rescission of the commercial lease, reversed in part the award of restitution, and remanded in part for the circuit court to determine the amount of rent paid in excess of the reasonable rental value of the dilapidated property so that the amount, plus interest, could be ordered returned to the lessees.��

Contracts Law > Remedies > Restitution

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��S.D. Codified Laws § 53-11-5 provides: The party rescinding a contract must restore to the other party everything of value which he has received from him under the contract, or must offer to restore the same, upon condition that such party shall do likewise, unless the latter is unable or positively refuses to do so.��Contracts Law > Remedies > Compensatory Damages

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When a court of equity has taken jurisdiction of a suit for rescission or cancellation, and the facts proven would justify the grant of the relief asked, but a decree for rescission cannot be made because the restoration of the parties to their former situation has become impracticable or legally impossible, it will ascertain and award damages by way of compensation.��Contracts Law > Remedies > Rescission & Redhibition

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Rescission is equitable if a complaint asks a court to order rescission of a contract.��Contracts Law > Remedies > Restitution

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Generally, when a party seeks restitution for improvements made in performance of a contract, the normal measure of recovery is the reasonable market value of the work done, not limited to the enhanced value of the property if such would be less.��

David O. Johnson, d/b/a D. O. Johnson Construction Company v. John W. Bovee and Alice M. Bovee

January 12, 1978, Decided



OVERVIEW:  The contractor and the homeowners entered into a written contract whereby the former agreed to build a house for a specific price. The contractor and the homeowners both orally agreed to many deviations from the original plans, resulting in additions and deletions thereto. Because the homeowners became dissatisfied with the quality of the work, which was 90 percent completed, they stopped making payments. The homeowners completed the work themselves. The contractor appealed the amounts awarded under the claim and counterclaim. The court affirmed the judgment of the lower court. Because the homeowners breached the contract by refusing to make the required payments, the contractor was entitled to consider the contract a nullity and recover the reasonable value of his services. The lower court reasonably used the contract price as a ceiling on restitution. Had the contractor fully performed, his recovery would have been limited to the contract price. It would have been illogical to allow him to recover the full cost of his services when, if he had completed the house, he would have been limited to the contract price plus the agreed upon extras.��

OUTCOME:  In a contractor's action to foreclose on a mechanic's lien, the court affirmed the lower court's judgment in awarding the contractor damages based on the contract price and in awarding the homeowners the cost of remedial work pursuant to their counterclaim.��Contracts Law > Remedies > Restitution

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If the evidence justifies an award of restitution, the particular theory pled will not prevent the award.��

Salo Landscape & Construction Co., Inc. v. Liberty Electric Company

August 25, 1977



PROCEDURAL POSTURE:  Defendant contractor sought review of the judgment of a superior court (Rhode Island), which found in favor of plaintiff subcontractor in the subcontractor's action for payment for work performed and dismissed the contractor's counterclaim.��

OVERVIEW:  The parties contracted for the subcontractor to provide certain work on the contractor's job to install a highway lighting system. Before work began, changes were made in the nature of the work to be done that were not in the contemplation of either party when they entered into the contract. The parties agreed that the contractor would contract for the additional work elsewhere and the subcontractor's duties were lessened, as was the price he was to receive. The contractor was to incorporate the revised agreement into a new writing. When neither the new writing, nor the agreed upon periodic payments were forthcoming, the subcontractor left the job and filed suit for payment. The contractor filed a counterclaim. The trial court dismissed the counterclaim and entered judgment in favor of the subcontractor. On appeal, the court modified the damage award and affirmed the judgment finding that the parties had entered into a substituted contract which the contractor breached. The court found that the proper measure of damages was the reasonable value of the work performed. The court modified the damage award by deducting payment for leased equipment made by the contractor.��

OUTCOME:  The court modified the damage award, and as modified, affirmed.��

Contracts Law > Remedies > Rescission & Redhibition

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A substituted contract is also a rescission if the former claim was itself of a contractual character, unless the meaning of the term rescission is restricted to a mutual agreement of total discharge without any new contract. .��Contracts Law > Performance > Accord & SatisfactionContracts Law > Remedies > Rescission & Redhibition

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��It matters not whether the court refers to a transaction as an accord and satisfaction or as a rescission followed by the formation of a new contract. The significant and essential element in either instance under the substituted contract theory is a factual determination that the original contractual rights and obligations of both parties were extinguished and new contractual rights and liabilities created for each, all by their mutual agreement.��Contracts Law > Performance > Assignment & Novation

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��All novations are substituted contracts. The converse is also true that all substituted contracts are novations, unless the court follows the more usual custom of using the term novation only in cases where the substituted contract involves a substituted debtor or creditor as a new party. The term substituted contract is more likely to be used where there are no new parties; and the term novation where a new party is involved.��Contracts > Construction Contracts

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An owner or prime contractor who fails to pay an installment due on a construction contract is guilty of a breach that goes to the essence of the contract and that entitles the injured party to bring an action based on a quantum meruit theory for the fair and reasonable value of the work done.��

5)  Limitations

a)Reasonable Certainty



Thomas P. Hall, Respondent, v. Nassau Consumers Ice Company, Appellant

December 9, 1932, Submitted January 10, 1933, Decided



OVERVIEW: The bondholder previously received seven debenture gold bonds issued by the ice company. The bonds were made payable on May 1, 1940, with interest at the rate of eight percent, payable the first days of May and November in each year. Each bond contained a clause, stating that on the first day of May, in each of the years 1930 to 1939, there would be called for payment by lot under procedure to be determined by the ice company. The ice company was subsequently taken over by a successor company and voluntarily dissolved prior to 1930. The bondholder filed an action against the ice company on the basis of its failure to pay any interest and its failure to call any bonds for payment in 1930 or 1931. The trial court held that the anticipatory inability to perform on the part of the ice company amounted to a breach. The court affirmed, holding that the ice company agreed to draw by lot and pay bonds in 1930 and 1931, and that the bondholder could have been among those whose bonds were drawn. It was stated that such contingency was part of the contract, and that by the ice company's failure to make any drawing, it breached its contract with the bondholder.��

OUTCOME: The court affirmed the appellate order which upheld the trial court's prior judgment that the ice company had breached its contractual agreement with the bondholder to pay interest on certain bonds and call bonds for payment in each of two different years.��

HEADNOTES: Bonds -- contract -- provision in bonds for calling by lot of stated number each year -- failure of corporation to call any bonds a breach of contract -- bondholder whose bonds might have been called may maintain action to recover thereon. 

SYLLABUS: The failure of a corporation which had issued bonds, containing a provision that a stated number thereof would be called by lot for payment in each of the years 1930 to 1939, inclusive, to call any bonds for payment during the years 1930 and 1931 constitutes a breach of contract, and a bondholder, whose bonds might have been among the number called, may maintain an action to recover upon all of his bonds.



PAULINE'S CHICKEN VILLA, INC., MOVANT, v. KFC CORPORATION, October 31, 1985



OVERVIEW:  When the franchisee discovered that a competitor was interested in obtaining a prime location for a franchise, the franchisor issued a franchise relocation agreement for the site to the franchisee. Because the construction of the new facility was never accomplished, the franchisor rescinded the contract and franchise agreement. On appeal, the court held that in a breach of contract action, lost profits from an unestablished business could be awarded if the lost profits could be proved with reasonable certainty. In the instant case, the court found that the franchisor conducted a national operation with expense figures on nearby and comparable locations, and the franchisee had two locations already with a proven record of operation and management. Those factors would enable lost profits to be established with reasonable certainty.��

OUTCOME:  The court reversed the portion of the judgment that held that lost profits were not recoverable. The court affirmed the portion of the judgment that held that the franchisor did not have a duty in the instant case to negotiate with the franchisee before selling the new outlet to another person.��

Contracts Law > Remedies

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where lost profits in an unestablished business are alleged as damages for breach of contract, they may be awarded if such lost profits may be proved with reasonable certainty. This is the law in Kentucky and to the extent that  may be interpreted as adopting the new business rule, as previously defined herein, it is expressly overruled.��Contracts Law > Remedies

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.��

SOURCE DIRECT, INC., Appellee, v. DONALD J. MANTELL, M.D., Appellant.

March 18, 1994, Filed



OVERVIEW:  Negotiations were entered into for doctor to endorse company's diet product in an advertisement. The parties entered into a contract for doctor to endorse the product. An ad ran for a short while when doctor decided to terminate the agreement and discontinue the diet product campaign. The ads were pulled off the market. The trial court determined doctor breached the contract and company sustained damages. On appeal, doctor claimed the trial court did not have personal jurisdiction over him. The court found the trial court correctly determined that personal jurisdiction was proper. Doctor argued that the company was an improper party plaintiff to the suit. Doctor asserted the company did not exist when he supposedly entered into the endorsement contract, that his dealings were with a shareholder and he was not aware the agreement was made for the benefit of the company. The trial court properly found company was the party plaintiff according to the contract and that the contract was breached. However, the court agreed with doctor that evidence was insufficient to support the damage award. The evidence indicated that the cost of securing a replacement endorser was minimal.��

OUTCOME:  The court affirmed the judgment in part and reversed it in part.��

Contracts Law > Contract Conditions & Provisions > Conditions Precedent

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Parties to a contract can place conditions precedent upon their performance, but they cannot escape liability simply by saying the conditions have not been met. A complaining party must affirmatively show that (1) the condition precedent actually failed and (2) because of such failure, the contract will not be performed. Whether a contracting party's refusal to perform was because of a genuine claim that a condition precedent failed is a question for the finder of fact and that finding must be supported by substantial competent evidence.��Contracts Law > Remedies > Compensatory Damages

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In Kansas, loss of profits resulting from a breach of contract may be recovered as damages when such profits are proved with reasonable certainty, and when they may reasonably be considered to have been within the contemplation of the parties. While absolute certainty in proving loss of future profits is not required, a damage award for lost profits cannot be based upon purely speculative or problematic evidence.��Contracts Law > Remedies > Reliance Damages

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Although reliance damages do not include lost profits, they do include expenditures made and property consumed in reliance on the contract. Courts will allow the recovery of such expenditures if the breach of the contract renders those expenditures valueless to the plaintiff, lost profits cannot be awarded because they appear speculative, and those expenses were foreseeable by the defaulting party at the time the contract was made. Reliance damages, as with any other type of damages, must be the proximate result of the breach of contract, and damages which are remote, contingent, and speculative in character cannot serve to support a judgment.��Contracts Law > Remedies > Reliance Damages

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Generally, in an action for breach of contract, plaintiff must establish the amount of his damages with reasonable certainty, and there can be no award of damages for breach of contract where there is no proof that damages have been sustained by the breach or no evidence by which the amount of damages can be measured. The damages recoverable by an employer when an employee breaches his or her employment contract are usually measured by the cost of obtaining other services equivalent to those promised and not performed, plus any additional foreseeable consequential injury.��Contracts Law > Remedies

HN8� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In order for the evidence to be sufficient to warrant recovery of damages there must be some reasonable basis for computation which will enable the jury to arrive at an approximate estimate thereof.��

b)  Foreseeability



Hadley v. Baxendale—must retrieve this case.



Rule:  Where two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect to such breach of contract should be such as may fairly and reasonably be considered either arising naturally, i.e., according to the usual course of things, from such breach of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it.  



Troxler Electronics Laboratories, Inc., Appellee, v. Solitron Devices, Inc., December 1, 1983, Decided



OVERVIEW:  Plaintiff buyer contracted with defendant seller to buy custom-made micro-electronic components for the production of nuclear gauges. Defendant, in its acceptance of plaintiff's purchase order, had lengthened the dates for delivery of both prototypes and the final product, but had made no other changes. None of the delivery dates fixed by defendant in its acceptance were met. Plaintiff sued to recover for damages for breach of contract. The district court awarded plaintiff damages for breach of contract but denied recovery for lost profits. Both parties appealed. The court affirmed in part, reversed in part, and remanded. The court found no clear error in the damages findings of the district judge which were challenged by defendant. Because the district court's denial of damages for lost profits rested in part on the assumption that defendant had to agree to assume that liability, the court reversed, and remanded for determination of defendant's consequential damages liability under the "reasonable foreseeability" test, since consequential damages for operating losses which a defendant reasonably could have foreseen were recoverable under N.C. Gen. Stat. § 25-2-715.��

OUTCOME:  The court affirmed in part, reversed in part, and remanded for additional findings.��

UCC § 2-715(2)

(2) Consequential damages resulting from the seller's breach include

            (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise;  and

            (b) injury to person or property proximately resulting from any breach of warranty.Commercial Law (UCC) > Sales (Article 



Contracts Law > Remedies > Foreseeable Damages

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The recovery of lost profits under North Carolina law depends on whether such profits can qualify as "consequential damages" under N.C. Gen. Stat. § 25-2-715(2)(a) (1965), which defines such damages as any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise. Under North Carolina common law consequential damages which are within the contemplation of the parties were recoverable by the buyer.��Contracts Law > Remedies > Foreseeable Damages

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The more restrictive "tacit agreement" test requires the parties to have contemplated specifically that consequential damages might result, and that the defendant have actually assumed the risk of those damages. The more recent trend in cases, however, places upon the defendant the risk of such consequential damages that reasonable men in the position of the parties would have foreseen as a probable result of breach, without any requirement of actual consideration or assumption of such damages by the parties themselves.��Contracts Law > Remedies > Foreseeable Damages

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The North Carolina Supreme Court appears to have accepted the test that allows damages for those injuries that the defendant had reason to foresee as a probable result of his breach when the contract was made.��Contracts Law > Remedies > Foreseeable Damages

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Consequential damages for operating losses which a defendant reasonably could have foreseen are recoverable under N.C. Gen. Stat. § 25-2-715.��Contracts Law > Remedies > Foreseeable Damages

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The U.C.C. Official Comment to N.C. Gen. Stat. § 25-2-715 rejects any need for "mathematical precision," accepting that loss may be determined in any manner which is reasonable under the circumstances.��







c)  Mitigation



SHIRLEY MacLAINE PARKER, Plaintiff and Respondent, v. TWENTIETH CENTURY-FOX FILM CORPORATION, Defendant and Appellant

September 30, 1970



OVERVIEW:  Defendant appealed from a grant of summary judgment entered in plaintiff's favor and the trial court's awarding plaintiff the recovery of agreed compensation under a written contract for her services as an actress in a motion picture. The court affirmed, holding that defendant's sole argument--plaintiff's failure to take an alternative role in a different motion picture resulted in her unreasonable refusal to mitigate damages--was without merit. The court held that defendant's failure to show that the other motion picture would be comparable or substantially similar employment for plaintiff precluded its mitigation argument.��

OUTCOME:  Judgment affirmed because defendant's mitigation-of-damages argument failed to show that a different motion-picture role, offered by defendant and rejected by plaintiff, was similar employment for which the mitigation issue would have been triggered.��

Contracts Law > Remedies > Compensatory Damages

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The general rule is that the measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment. However, before projected earnings from other employment opportunities not sought or accepted by the discharged employee can be applied in mitigation, the employer must show that the other employment was comparable, or substantially similar, to that of which the employee has been deprived; the employee's rejection of or failure to seek other available employment of a different or inferior kind may not be resorted to in order to mitigate damages.��Amount of Recovery: Minimizing Damages. --Generally, the measure of recovery by a wrongfully discharged employee is the amount of salary agreed on for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment.

Minimizing Damages. --In an action by an employee for breach of an employment contract, before projected earnings from other employment opportunities not sought or accepted by the discharged employee can be applied in mitigation of damages, the employer must show that the other employment was comparable, or substantially similar, to that of which the employee was deprived; resort may not be made to the employee's rejection of or failure to seek other available employment of a different or inferior kind to mitigate damages.

Remedies for Wrongful Discharge -- Minimizing Damages. --On plaintiff's motion for summary judgment in an action against a film producer for breach of contract to star plaintiff in a musical, applying all intendments in favor of defendant opposing the motion, the trial court correctly ruled that plaintiff's failure to accept defendant's tendered substitute employment to make a different picture could not be applied in mitigation of damages, where the tendered employment as the female lead in a "western" was both different and inferior to that of the original contract, and that no factual dispute was presented on that issue.

Minimizing Damages. --A film producer's offer to a film actress of substitute employment, relied on by the employer to mitigate damages, constituted an offer of inferior employment that she need not accept, where the substitute offer proposed to eliminate or impair the director and screenplay approvals accorded to her under her original employment contract.



L. ALBERT & SON v. ARMSTRONG RUBBER CO.

November 29, 1949, Decided



OVERVIEW:  Defendant buyer refused to accept any machines plaintiff seller delivered after delivery of two machines was delayed. Plaintiff sued for the price of all machines, and defendant filed a counter suit for breach of contract. Both parties appealed the lower court's judgment. Dismissal of plaintiff's complaint was affirmed because the contract was a single contract, and defendant was entitled to reject all four machines because the delay in delivery was too long considering the changes in market conditions. Plaintiff's quasi contract recovery was affirmed, with the addition of interest, because defendant's use of a motor was a conversion but did not constitute acceptance of all goods delivered. By modification of the ruling, defendant was allowed to set off expenses incurred, with interest, in preparation for plaintiff's performance subject to plaintiff's privilege to deduct from that set off any sum that it could prove defendant would have lost on the contract.��

OUTCOME:  Judgment affirmed with modification granting plaintiff interest on quasi contract recovery and allowing defendant to set off expenses incurred in preparation for plaintiff's performance subject to plaintiff's privilege to deduct from set off any sum it could prove defendant would have lost on contract if plaintiff had timely performed.��Contracts Law > Remedies > Restitution

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When the value of goods can be ascertained with reasonable certainty as of a definite time, interest should be recovered.��Contracts Law > Remedies > Compensatory Damages

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Normally, a promisee's damages for breach of contract are the value of the promised performance, less his outlay, which includes, not only what he must pay to the promisor, but any expenses necessary to prepare for the performance.��Contracts Law > Remedies > Compensatory Damages

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Promisee may recover his outlay in preparation for the performance, subject to the privilege of the promisor to reduce it by as much as he can show that the promisee would have lost, if the contract had been performed.��Contracts Law > Remedies > Compensatory Damages

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The court will not in a suit for reimbursement of losses incurred in reliance on a contract knowingly put the plaintiff in a better position than he would have occupied, had the contract been fully performed.��

6)  Non-Pecuniary Losses



DEITSCH ET AL. v. THE MUSIC COMPANY

January 10, 1983



OVERVIEW:  The music company's president testified that he believed that the contract had been cancelled because the word "cancelled" was written on his copy of the contract. There was no testimony as to when that might have been done, and no one from the company was able to explain the error. The court found that the contract was breached and that plaintiffs were entitled to damages. The newlyweds argued that the entire cost of the reception was the correct amount of damages. The music company argued that the only measure of damages that was proper was the amount that the newlyweds actually lost, which was the amount of their security deposit. It was the court's opinion that neither measure of damages was proper. The court held that awarding the newlyweds the entire sum of the reception would have grossly overcompensated them for their actual loss. However, the court held that the simple return of the deposit would not have adequately compensated the newlyweds from the music company's breach of contract. Thus, the court awarded an amount that it considered to have been a fair middle ground.��

OUTCOME:  The court found that the music company breached the contract and awarded damages to the newlyweds.��

Contracts Law > Remedies

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In any contract action, the damages awarded must be the natural and probable consequence of the breach of contract or those damages which were within the contemplation of the parties at the time of making the contract.��

Contracts -- Breach of contract -- Damages -- Failure to provide band at wedding reception -- Out-of-pocket losses not sufficient, when.

1. In an action for breach of contract, the damages awarded must be the natural and probable consequence of the breach or those damages which were within the contemplation of the parties at the time of making the contract.

2. Where a band breaches its contract and fails to appear and perform at a wedding reception, damages shall be awarded to the newly married couple. Out-of-pocket loss, i.e., the security deposit, or even perhaps the value of the band's services, where another band could not readily be obtained at the last minute, would not be sufficient to compensate the plaintiffs. In such case, the plaintiffs are entitled to compensation for their distress, inconvenience, and the diminution in value of their reception.



7)  Punitive Damages





Werner, Zaroff, Slotnick, Stern & Askenazy, Plaintiff, v. Donald R. Lewis, Defendant.

July 21, 1992, Decided



PROCEDURAL POSTURE:  Plaintiff filed suit for breach of contract to recover damages from defendant, a computer service technician, after a program defendant wrote for plaintiff's office computer system stopped working.��

OVERVIEW:  Plaintiff filed suit against defendant, a computer service technician, after plaintiff's office computer system, which was running on a program defendant wrote, stopped working. The court found that defendant intentionally wrote a command in the program to stop working at a determined time so as to require plaintiff to pay for additional computer service. The court awarded plaintiff punitive damages, as well as compensatory damages. The court held that defendant's conduct was morally culpable and intentional. The court held that plaintiff's complaint pled for punitive damages by alleging defendant's conduct was done with malicious intent.��

OUTCOME:  The court awarded plaintiff compensatory and punitive damages in plaintiff's breach of contract action because defendant, the computer service technician, intentionally wrote a command in the program to cause the computer to stop working.��Contracts Law > Remedies > Punitive Damages

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Punitive damages are not a separate cause of action. However, punitive damages need not be specifically requested in a complaint. In order to justify an imposition of punitive damages, a complaint must allege the elements of malice, willfulness, wantonness or recklessness, or at least facts supporting the imposition of punitive damages.��Contracts Law > Remedies > Punitive Damages

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Although the general rule is that punitive damages are not awarded for breach of contract claims, they may be awarded when to do so would 'deter morally culpable conduct. It is not the form of the action that gives the right to give punitory damages, but the moral culpability of the defendant.��Contracts Law > Remedies > Punitive Damages

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Punitive or exemplary damages are allowed in cases where the wrong complained of is morally culpable, or is actuated by evil and reprehensible motives, not only to punish the defendant but to deter him, as well as others who might otherwise be so prompted, from indulging in similar conduct in the future. Moreover, the possibility of an award of such damages may not infrequently induce the victim, otherwise unwilling to proceed because of the attendant trouble and expense, to take action against the wrongdoer.��

HEADNOTES:  

Damages - Punitive Damages - Intentional Disablement of Computer System

Defendant, a computer consultant hired by plaintiff law firm to remedy problems plaintiff was having with its insurance claims tracking software, is ordered to pay $ 7,000 in compensatory and $ 18,000 in punitive damages in a breach of contract action for intentionally disabling plaintiff's computer system by secretly placing a conditional statement in the software that caused the system to cease functioning when it reached a certain claim number, in the hope that plaintiff would retain him to correct the problem. The allegation in the breach of contract cause of action under which compensatory damages are being awarded that defendant's conduct was done "with malicious intent" is sufficient to entitle plaintiff to punitive damages. Although, generally, punitive damages are not awarded for breach of contract claims, the imposition of punitive damages is warranted in this case since defendant's actions in breaching his contract with plaintiff were morally culpable and arguably criminal (see, Penal Law § 156.20); further, the imposition of punitive damages should deter others who would consider committing similar acts in the future. The punitive damages award is limited to only $ 18,000 by the $ 25,000 total amount sought in the complaint.





F. D. Borkholder Company, Inc. v. Melvin Sandock, Betty Sandock, Sam Sandock, Ruby Sandock and B. & S. Sandock, Inc.

December 12, 1980, Filed



OVERVIEW:  The parties entered into a contract for the construction of an addition to the business owner's building. The addition was to be used as a retail showroom and warehouse in furtherance of the business owner's furniture and carpet business. The addition could not be used for these purposes, however, because of a recurring moisture problem on the inside of one of the walls. The court affirmed the trial court's judgment favoring the business owner, rejecting the contractor's arguments that 1) the business owner was not damaged because it was able to use some areas of the addition for storage; and 2) due to conflicts concerning the cause of the moisture problem, the evidence did not support the verdict. Where there was testimony from which the trial court could reasonably have concluded that the addition was not suitable for its intended purpose, the evidence was sufficient to support the verdict. Additionally, punitive damages were warranted because the evidence supported a finding that separate torts accompanied the breach of contract namely fraud, misrepresentation, deceit, and gross negligence.��

OUTCOME:  The court affirmed the trial court's judgment granting the business owners both compensatory and punitive damages.��Contracts Law > Remedies > Punitive Damages

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Punitive damages are recoverable in breach of contract actions only when a separate tort accompanies the breach or tort-like conduct mingles in the breach.��Torts > Damages > Punitive Damages

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The purpose of punitive damages generally is to punish the wrongdoer and to deter him and others from engaging in similar conduct in the future. An award of such damages is particularly appropriate in proper cases involving consumer fraud.��

8)  UCC & Damages

a)  Buyer's Damages



UCC § 2-711

(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract (UCC 2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid            (a) "cover" and have damages under the next section as to all the goods affected whether or not they have been identified to the contract;  or

            (b) recover damages for non-delivery as provided in this Article (UCC 2-713).

(2) Where the seller fails to deliver or repudiates the buyer may also

            (a) if the goods have been identified recover them as provided in this Article (UCC 2-502);  or

            (b) in a proper case obtain specific performance or replevy the goods as provided in this Article (UCC 2-716).

(3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller (UCC 2-706).



UCC § 2-712

(1) After a breach within the preceding section the buyer may "cover" by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.(2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (UCC 2-715), but less expenses saved in consequence of the seller's breach.

(3) Failure of the buyer to effect cover within this section does not bar him from any other remedy.

UCC § 2-713

(1) Subject to the provisions of this Article with respect to proof of market price (UCC 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (UCC 2-715), but less expenses saved in consequence of the seller's breach.(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

UCC § 2-714

(1) Where the buyer has accepted goods and given notification (subsection (3) of UCC 2-607) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller's breach as determined in any manner which is reasonable.(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.

(3) In a proper case any incidental and consequential damages under the next section may also be recovered.

UCC § 2-715

(1) Incidental damages resulting from the seller's breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.(2) Consequential damages resulting from the seller's breach include

            (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise;  and

            (b) injury to person or property proximately resulting from any breach of warranty.



Denis V. Tongish, Appellee, v. Danny Thomas, d/b/a Northwest Seed, Defendant, and Decatur Coop Association, Third-Party Intervenor/Appellant

October 30, 1992, Opinion Filed



OVERVIEW:  Appellee seller had a contract to sell sunflower seeds to appellant cooperative. Appellee delivered a portion of the seeds, but when the market price of sunflower seeds doubled, he stopped delivering to appellant and sold the seeds to defendant buyer. Defendant paid appellee for approximately one-half of the seeds and appellant filed an action to collect the balance. Appellant intervened in the action, seeking damages for breach of contract. The trial court awarded damages to appellant based on its loss of expected profits. The intermediate appellate court reversed, holding that the difference between market price and contract price was the proper measure of damages pursuant to Kan. Stat. Ann. § 84-2-713 because it was more specific than the general damages provision of Kan. Stat. Ann. § 54-1-106. On appeal, the court affirmed the intermediate appellate court's decision, holding that the difference in market price and contract price was the correct method of measuring intervenor's damages. In addition to adopting the intermediate court's rationale, it held that damages computed under § 84-2-713 encouraged the honoring of contracts and market stability.��

OUTCOME:  The court affirmed the decision of the intermediate appellate court, which reversed the trial court's order and held that appellee seller had to pay damages to intervenor cooperative based on the difference between the market price and contract price under the provisions of Kan. Stat. Ann. § 84-2-713 in appellee's action to collect balance due from defendant buyer.��

Contracts Law > Remedies > Compensatory Damages

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��See Kan. Stat. Ann. § 84-1-106(1).��Contracts Law > Remedies > Foreseeable Damages

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If a seller breaches a contract and the buyer does not cover, the buyer is free to pursue other available remedies. Kan. Stat. Ann. § 84-2-711 and 84-2-712. One remedy, which is a complete alternative to cover is Kan. Stat. Ann. § 84-2-713(1), which provides: Subject to the provisions of this article with respect to proof of market price Kan. Stat. Ann. §84-2-723, the measure of damages for nondelivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this article Kan. Stat. Ann. § 84-2-715, but less expenses saved in consequence of the seller's breach.��Contracts Law > Remedies > Foreseeable Damages

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The market damages remedy as contained in Kan. Stat. Ann. § 84-2-713 should be followed as the preferred measure of damages. While application of the rule may not reflect the actual loss to a buyer, it encourages a more efficient market and discourages the breach of contracts.��Contracts Law > Remedies > Equitable Relief

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The basic elements on a claim based on a theory of unjust enrichment are threefold: (1) a benefit conferred upon the defendant by the plaintiff; (2) an appreciation or knowledge of the benefit by the defendant; and (3) the acceptance or retention by the defendant of the benefit under such circumstances as to make it inequitable for the defendant to retain the benefit without payment of its value.��SYLLABUS:  SYLLABUS BY THE COURT1. STATUTES -- Specific Statute Controls over General Statute -- Legislative Intent. When there is a conflict between a statute dealing generally with a subject and another statute dealing specifically with a certain phase of it, the specific statute controls unless it appears that the legislature intended to make the general act controlling.  2. UNIFORM COMMERCIAL CODE -- Sale of Goods -- Breach of Contract -- Specific Damage Remedy Controls over General Damage Remedy. The provisions of K.S.A. 84-1-106 provide a general guide to how remedies under the Uniform Commercial Code should be applied, whereas the provisions of K.S.A. 84-2-713 provide a specific damage remedy to a buyer when the seller breaches a contract for the sale of goods.  3. UNIFORM COMMERCIAL CODE -- Sale of Goods -- Breach of Contract --  [***2]  Measure of Damages. The provisions of K.S.A. 84-2-713 and K.S.A. 84-1-106 are in conflict when determining the proper measure of damages for a buyer for the seller's breach of contract for the sale of goods.  4. UNIFORM COMMERCIAL CODE -- Sale of Goods -- Breach of Contract -- Specific Damage Remedy Controls over General Damage Remedy. The specific damage remedy provisions of K.S.A. 84-2-713 prevail over the general remedy provisions of K.S.A. 84-1-106 when a seller breaches a contract for the sale of goods.



KGM HARVESTING COMPANY, Plaintiff, Cross-defendant and Appellant, v. FRESH NETWORK, Defendant, Cross-complainant and Appellant.

June 30, 1995, Decided



OVERVIEW:  Defendant seller had a contract to deliver lettuce each week to plaintiff buyer. When the price of lettuce rose dramatically, defendant refused to deliver the required quantity of lettuce to plaintiff. Plaintiff then purchased lettuce on the open market in order to fulfill its contractual obligations to third parties and brought suit to recover damages incurred by defendant's breach. The jury returned a verdict awarding plaintiff damages in an amount equal to the difference between the contract price and the price plaintiff was forced to pay for substitute lettuce on the open market. Defendant appealed, arguing that the award was excessive and that the contract-cover differential of Cal. Com. Code § 2712 was inappropriate where plaintiff was able to pass on its extra expenses to the open market. In affirming, the appellate court concluded that where plaintiff covered by making in good faith and without unreasonable delay any reasonable purchase of goods in substitution for those due from defendant, plaintiff could recover from defendant as damages the difference between the cost of cover and the contract price in accordance with Cal. Com. Code § 2712.��

OUTCOME:  The judgment in favor of plaintiff buyer was affirmed, as the proper measure of damages incurred by plaintiff based upon defendant seller's breach was the difference between the contract price of goods and the price of the goods that plaintiff purchased in good faith and without reasonable delay in substitution for those goods that defendant failed to deliver.��

Commercial Law (UCC) > Sales (Article 2) > RemediesContracts Law > Remedies

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Cal. Com. Code § 2711 provides a buyer with several alternative remedies for a seller's breach of contract. The buyer can cover by making in good faith and without unreasonable delay any reasonable purchase of goods in substitution for those due from the seller. In that case, the buyer may recover from the seller as damages the difference between the cost of cover and the contract price. If the buyer is unable to cover or chooses not to cover, the measure of damages is the difference between the market price and the contract price. Under either alternative, the buyer may also recover incidental and consequential damages. In addition, in certain cases the buyer may secure specific performance or replevin where the goods are unique or may recover goods identified to a contract.��Commercial Law (UCC) > Sales (Article 2) > RemediesContracts Law > Remedies

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In appeals from judgments rendered pursuant to Cal. Com. Code § 2712, the dispute typically centers on whether the buyer acted in good faith, whether the goods in substitution differed substantially from the contracted for goods, whether the buyer unreasonably delayed in purchasing substitute goods in the mistaken belief that the price would go down, or whether the buyer paid too much for the substitute goods.��Contracts Law > Performance

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The basic premise of contract law is to effectuate the expectations of the parties to the agreement, to give them the benefit of the bargain they struck when they entered into the agreement. In its basic premise, contract law therefore differs significantly from tort law. As the California Supreme Court has explained, contract actions are created to enforce the intentions of the parties to the agreement, while tort law is primarily designed to vindicate social policy.��Contracts Law > Remedies

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The basic object of damages is compensation, and in the law of contracts, the theory is that the party injured by breach should receive as nearly as possible the equivalent of the benefits of performance. A compensation system that gives the aggrieved party the benefit of the bargain and no more furthers the goal of predictability about the cost of contractual relationships in a commercial system.��Contracts Law > Remedies

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The object of contract damages is to give the aggrieved party as nearly as possible the equivalent of the benefits of performance.��Commercial Law (UCC) > Sales (Article 2) > RemediesContracts Law > Remedies

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Since U.C.C. § 2-712 measures a buyer's damages by the difference between his actual cover purchase and the contract price, the formula will often put buyer in the identical economic position that performance would have. Therefore, in the typical case a timely cover purchase by an aggrieved buyer will preclude any damages under § 2-712. Not only does the damage formula in § 2-712 come close to putting the aggrieved buyer in the same economic position as actual performance would have, but it also enables him to achieve his prime objective, namely that of acquiring his needed goods.��Commercial Law (UCC) > Sales (Article 2) > RemediesContracts Law > Remedies

HN10� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The policy of Cal. Com. Code § 1106 (that the aggrieved party be put in as good a position as if the other party had performed) requires that the award of damages be limited to a party's actual loss. For this limitation to apply, three conditions must be met: (1) the seller knew that the buyer had a resale contract, (2) the buyer has not been able to show that it will be liable in damages to the buyer on its forward contract, and (3) there has been no finding of bad faith on the part of the seller .��Commercial Law (UCC) > Sales (Article 2) > RemediesContracts Law > Remedies

HN11� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Courts should not differentiate between good and bad motives for breaching a contract in assessing the measure of the non-breaching party's damages. Such a focus is inconsistent with the policy to encourage contractual relations and commercial activity by enabling parties to estimate in advance the financial risks of their enterprise. Courts traditionally have awarded damages for breach of contract to compensate the aggrieved party rather than to punish the breaching party.��Commercial Law (UCC) > Sales (Article 2) > RemediesContracts Law > Remedies

HN12� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Use of the market price/contract price damage scheme of Cal. Com. Code § 2713 encourages a more efficient market and discourages the breach of contracts.��Commercial Law (UCC) > Sales (Article 2) > RemediesContracts Law > Remedies

HN13� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��No case concerning Cal. Com. Code § 2712 has ever held that cover damages must be limited by Cal. Com. Code § 1106. The obvious reason is that the cover-contract differential puts a buyer who covers in the exact same position as performance would have done. This is the precisely what is called for in § 1106. In this respect, the cover/contract differential of § 2712 is very different than the market/contract differential of §2713, which need bear no close relation to the plaintiff's actual loss.��Commercial Law (UCC) > Sales (Article 2) > RemediesContracts Law > Remedies

HN14� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where a buyer covers by making in good faith and without unreasonable delay any reasonable purchase of goods in substitution for those due from the seller, that buyer may recover from the seller as damages the difference between the cost of cover and the contract price under Cal. Com. Code § 2712. This gives the buyer the benefit of its bargain. What the buyer chooses to do with that bargain is not relevant to the determination of damages under § 2712.��

Fertico Belgium S. A., Appellant, v. Phosphate Chemicals Export Association, Inc., Respondent

June 9, 1987, Decided



OVERVIEW:  Appellant foreign corporation and respondent shipper entered into a contract for the shipment of fertilizer. The contract provided that the shipment was to be received by respondent on two different dates. Subsequently, respondent breached the contract by shipping the first installment of the fertilizer well after the date provided for in the contract. Thus, appellant was forced to find another shipper to provide the fertilizer, and to find another customer for the fertilizer shipped by respondent. Appellant filed suit for breach of contract under the Uniform Commercial Code (UCC). The trial court found for appellant, and the lower appellate court vacated the award of damages to appellant. The court reversed the vacating of the damages award, holding that under the UCC appellant was entitled to damages because its cover purchase was made in good faith and without unreasonable delay, and the fertilizer obtained from the second shipper was a reasonable substitute, as appellant had contracted to sell fertilizer. The action of selling the shipment of respondent's fertilizer to a third party after respondent's breach did not offset appellant's damages for the breach.��

OUTCOME:  The court modified the order of the lower appellate court vacating an award of damages to appellant foreign corporation against respondent shipper for breach of a shipping contract and awarded appellant damages. Appellant's cover of its damages by acquiring fertilizer from another shipper after respondent's breach was reasonable, and thus it was entitled to a damage remedy because its cover was made in good faith.��

Commercial Law (UCC) > Sales (Article 2) > Remedies

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The Uniform Commercial Code gives the nonbreaching party the alternative of either seeking the partial self-help of cover along with recovery of damages, or of recovering damages only for the differential between the market price and the contract price, together with incidental and consequential damages less expenses saved.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A covering buyer's damages are equal to the difference between the presumably higher cost of cover and the contract price, plus incidental or consequential damages suffered on account of the breach, less expenses saved.��Commercial Law (UCC) > General Provisions (Article 1) > Purposes & PoliciesCommercial Law (UCC) > Sales (Article 2) > Breach, Repudiation & Excuse

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Ordinarily, an award for consequential damages occasioned by the seller's breach is necessary to put a buyer in as good a position as it would have been had there been no breach.��Commercial Law (UCC) > Sales (Article 2) > Breach, Repudiation & Excuse

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In most instances, saved expenses must be costs or expenditures which would be anticipated had there been no breach.��Commercial Law (UCC) > General Provisions (Article 1) > Purposes & Policies

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The Uniform Commercial Code §1-106 directs that the remedies provided by the Uniform Commercial Code should be liberally administered so as to put the aggrieved party in as good a position as if the other party had fully performed.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Gains made by the injured party on other transactions after the breach are never to be deducted from the damages that are otherwise recoverable, unless such gains could not have been made, had there been no breach.��

LESTER SCHROEDER and VIOLA SCHROEDER, Plaintiffs-Appellants, v. BARTH, INCORPORATED, Defendant-Appellee.

February 12, 1992, Argued



OVERVIEW:  Appellant couple filed a complaint against appellee corporation based on the Magnuson-Moss Warranty Act, 15 U.S.C.S. § 2310(d)(1)(B), and 29 U.S.C.S. §§ 1332 and 1337, alleging breach of express and implied warranties, and breach of contract as to their motor home. Appellee filed a motion to dismiss that was granted. Appellee stated that the appellants' claims were fatally defective for lack of privity because of where they purchased their motor home and because their action was time-barred, and also filed another motion to dismiss concerning jurisdiction. The district court granted dismissal as to the appellants' breach of contract claim. Later, appellee filed a motion for summary judgment seeking to limit the appellants' damages to the cost of repairing the warranted defects that was granted by the district court. Appellants sought review. The court found the proper measure of damages for a breach of express warranty included repair costs. Recapture of the purchase price as sought by the appellants was not a remedy. Concluding that the appellants did not present any genuine issues of material fact for their position, the district court summary judgment was affirmed.��

OUTCOME:  The court affirmed the district court judgment for the appellee corporation that awarded the appellant couple limited damages and costs. The court found that fixing damages at the cost to repair the appellants' motor home was appropriate because the appellant failed to meet their burden to establish their damages and appellee presented the only evidence of damages in the record, the cost to repair.��Contracts Law > Breach > Causes of ActionContracts Law > Contract Conditions & Provisions > Express Warranties

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The appropriate measure of damages for breach of an express warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount. Ind. Code § 26-1-2-714(2). The alternative methods to calculate those damages are: (1) the cost to repair, (2) the fair market value of the goods as warranted less the salvage value of the goods, or (3) the fair market value of the goods as warranted at the time of acceptance less the fair market value of the goods as received at the time of acceptance. It is the plaintiff's burden to prove the amount of their damages, and theirs alone. It is not the function of the trial court to fashion equitable remedies to relieve them of that burden.��Contracts Law > Contract Conditions & Provisions > Express Warranties

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Recapture of the purchase price is not an available remedy under Ind. Code § 26-1-2-714(2). It is appropriate only when the buyer has rejected the goods or revoked acceptance.��Contracts Law > Breach > Causes of ActionContracts Law > Remedies > Foreseeable Damages

HN8� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Courts allow recovery in breach of contract actions for all damages that are reasonably foreseeable to the parties at the time of contract formation. Indiana's courts are among them.��

Joseph Vreeman, Appellant, v. LeRoy Davis, etc., Defendant, Champion Home Builders, Inc., Respondent

May 25, 1984



OVERVIEW:  The purchaser bought a mobile home that was built by the manufacturer. After installation, it was discovered that the home leaked. After living in the home for two-and-one-half years and attempting various repairs, the purchaser and his family moved out and commenced a lawsuit for damages against the manufacturer and the local dealer. A default judgment was entered against the dealer, who had gone out of business, leaving only the case against the manufacturer. The trial court granted the manufacturer's motion for a directed verdict on the ground that the purchaser failed to prove any general damages. The purchaser challenged the judgment. On appeal, the court held that it was error for the trial court to direct a verdict for the manufacturer. The court noted that implicit in the purchaser's testimony that no market value remained in the home was that there was no reasonable salvage value. The court ruled that the manufacturer's failure to submit evidence of salvage value precluded the jury's consideration of the purchaser's valuation testimony. The court observed that the purchaser's testimony was credible because he had comparison shopped for a year before purchase.��

OUTCOME:  The court reversed the judgment of the trial court directing a verdict for the manufacturer and remanded the case for a new trial.��

Evidence > Witnesses > Competency�Evidence > Witnesses > Opinion Testimony by Lay Witnesses

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An owner is competent to express an opinion on the market value of his or her property, and ordinarily any weakness in the foundation for that opinion goes to its weight, not its admissibility.��Evidence > Witnesses

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When a litigant gambles on the outcome of a lawsuit and sits silent when he has an opportunity to present evidence, he is bound by the result, whatever it might be.��1. The evidence on diminution in market value to show general damages for a defective mobile home was sufficient to create a jury issue.



b)  Seller's Damages



UCC § 2-702

(1) Where the seller discovers the buyer to be insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered under the contract, and stop delivery under this Article (UCC 2-705).(2) Where the seller discovers that the buyer has received goods on credit while insolvent he may reclaim the goods upon demand made within ten days after the receipt, but if misrepresentation of solvency has been made to the particular seller in writing within three months before delivery the ten day limitation does not apply.  Except as provided in this subsection the seller may not base a right to reclaim goods on the buyer's fraudulent or innocent misrepresentation of solvency or of intent to pay.

(3) The seller's right to reclaim under subsection (2) is subject to the rights of a buyer in ordinary course or other good faith purchaser under this Article (UCC 2-403).  Successful reclamation of goods excludes all other remedies with respect to them.

UCC § 2-704

(1) An aggrieved seller under the preceding section may            (a) identify to the contract conforming goods not already identified if at the time he learned of the breach they are in his possession or control;

            (b) treat as the subject of resale goods which have demonstrably been intended for the particular contract even though those goods are unfinished.

(2) Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner.

UCC § 2-705

(1) The seller may stop delivery of goods in the possession of a carrier or other bailee when he discovers the buyer to be insolvent (UCC 2-702) and may stop delivery of carload, truckload, planeload or larger shipments of express or freight when the buyer repudiates or fails to make a payment due before delivery or if for any other reason the seller has a right to withhold or reclaim the goods.(2) As against such buyer the seller may stop delivery until

            (a) receipt of the goods by the buyer;  or

            (b) acknowledgment to the buyer by any bailee of the goods except a carrier that the bailee holds the goods for the buyer;  or

            (c) such acknowledgment to the buyer by a carrier by reshipment or as warehouseman;  or

            (d) negotiation to the buyer of any negotiable document of title covering the goods.

(3)	(a) To stop delivery the seller must so notify as to enable the bailee by reasonable diligence to prevent delivery of the goods.

            (b) After such notification the bailee must hold and deliver the goods according to the directions of the seller but the seller is liable to the bailee for any ensuing charges or damages.

            (c) If a negotiable document of title has been issued for goods the bailee is not obliged to obey a notification to stop until surrender of the document.

            (d) A carrier who has issued a non-negotiable bill of lading is not obliged to obey a notification to stop received from a person other than the consignor.

UCC § 2-706

(1) Under the conditions stated in UCC 2-703 on seller's remedies, the seller may resell the goods concerned or the undelivered balance thereof.  Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed under the provisions of this Article (UCC 2-710), but less expenses saved in consequence of the buyer's breach.(2) Except as otherwise provided in subsection (3) or unless otherwise agreed resale may be at public or private sale including sale by way of one or more contracts to sell or of identification to an existing contract of the seller.  Sale may be as a unit or in parcels and at any time and place and on any terms but every aspect of the sale including the method, manner, time, place and terms must be commercially reasonable.  The resale must be reasonably identified as referring to the broken contract, but it is not necessary that the goods be in existence or that any or all of them have been identified to the contract before the breach.

(3) Where the resale is at private sale the seller must give the buyer reasonable notification of his intention to resell.

(4) Where the resale is at public sale

            (a) only identified goods can be sold except where there is a recognized market for a public sale of futures in goods of the kind;  and

            (b) it must be made at a usual place or market for public sale if one is reasonably available and except in the case of goods which are perishable or threaten to decline in value speedily the seller must give the buyer reasonable notice of the time and place of the resale;  and

            (c) if the goods are not to be within the view of those attending the sale the notification of sale must state the place where the goods are located and provide for their reasonable inspection by prospective bidders;  and

            (d) the seller may buy.

(5) A purchaser who buys in good faith at a resale takes the goods free of any rights of the original buyer even though the seller fails to comply with one or more of the requirements of this section.

(6) The seller is not accountable to the buyer for any profit made on any resale.  A person in the position of a seller (UCC 2-707) or a buyer who has rightfully rejected or justifiably revoked acceptance must account for any excess over the amount of his security interest, as hereinafter defined (subsection (3) of UCC 2-711).

UCC § 2-708

(1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (UCC 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (UCC 2-710), but less expenses saved in consequence of the buyer's breach.(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (UCC 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

UCC § 2-709

(1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price            (a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer;  and

            (b) of goods identified to the contract if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.

(2) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment.  The net proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.

(3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (UCC 2-610), a seller who is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under the preceding section.

UCC § 2-710

Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer's breach, in connection with return or resale of the goods or otherwise resulting from the breach.  



Anthony Neri et al., Respondents, v. Retail Marine Corporation, Doing Business as Emmette Marine Corporation, Appellant

June 1, 1972, Decided



OVERVIEW:  Defendant appealed judgment in action for repudiation of contract governed by the Uniform Commercial Code. The court held that damages had not been properly determined, and that, under N.Y. U.C.C. Law § 2-708, the correct measure of damages was the loss of profits and incidental damages. Prior law had limited damages to the difference between the contract price and the market price. Under new provisions, if the measure of damages under the difference in price is inadequate to put the seller in as good a position as performance would have done, then the seller is entitled to its profit together with any incidental damages. The court affirmed the order as modified.��

OUTCOME:  The court affirmed the lower court's order as modified after reassessing damages under Uniform Commercial Code and awarding lost profits plus incidental expenses for repudiation of a contract.��

Commercial Law (UCC) > Sales (Article 2) > Remedies

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��N.Y. U.C.C. Law § 2-718(2)(a)-(b) provides, among other things, that the buyer, despite his breach, may have restitution of the amount by which his payment exceeds: (a) reasonable liquidated damages stipulated by the contract or (b) absent such stipulation, 20% of the value of the buyer's total performance or $ 500, whichever is smaller.��HEADNOTES:  Sales -- breach -- restitution -- plaintiffs contracted to purchase boat from defendant, making deposit of $ 4,250, but thereafter rescinded contract and boat was sold by defendant to another buyer -- plaintiffs entitled to restitution of $ 4,250, less offset to defendant on account of lost profit of $ 2,579 and incidental damages of $ 674 (Uniform Commercial Code, § 2-718, sub section [2], pars. [a], [b]; subsection [3], par. [a]; § 2-708, subsection [1]; subsection [2]; § 2-710) -- finding of failure of proof as to incidental damages not supported by record -- defendant's claim for attorney's fees properly denied. 

1. Plaintiffs contracted to purchase a boat from defendant, against which they made a deposit of $ 4,250, but thereafter rescinded [****2]  the contract and the boat was sold by defendant to another buyer for the same price as that negotiated with plaintiffs. Defendant's profit would have been $ 2,579 and, during the period the boat remained unsold, $ 674 of incidental expenses were incurred. The Uniform Commercial Code ( § 2-718, sub section [2], pars. [a], [b]) provides a method by which the buyer, despite his breach, may have restitution. A right of offset in favor of the seller is established (§ 2-718, subsection [3], par. [a]) as follows: "(3) The buyer's right to restitution under subsection (2) is subject to offset to the extent that the seller establishes (a) a right to recover damages under the provisions of this Article other than subsection (1)". Among "the provisions of this Article other than subsection (1)" is a provision (§ 2-708, subsection [1]) that "the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach." This provision is made [****3]  expressly subject to a provision that (§ 2-708, subsection [2]): "If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale." To quote the statute, "the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done" and hence the seller is entitled to recover loss of profits and to recoup his "incidental" expenses as well.



NOBS CHEMICAL, U.S.A., INC. and Calmon-Hill Trading Corp., Plaintiffs-Appellants Cross-Appellees, v. KOPPERS CO., INC., Defendant-Appellee Cross-Appellant, Schenectady Chemicals, Inc., Defendant.

May 2, 1980



OVERVIEW:  Plaintiffs appealed and defendant cross-appealed the measure and computation of damages applied by the lower court in a breach of contract action. The court determined that the lower court was correct in applying the lost profits measure of damages to the plaintiffs' loss, because, had the transaction been completed, their "benefit of the bargain" would not have been affected by the fall in market price, and they would not have experienced the windfall they otherwise would have received if the market price-contract price rule was followed. The court then determined that the district court did not err in refusing to award the plaintiffs their lost quantity discount. While the code provided for recovery of incidental damages and costs reasonably incurred in addition to lost profits, it did not provide for the recovery of consequential damages, and the lost discount was not a cost reasonably incurred under the code.��

OUTCOME:  The decision of the lower court was affirmed, because the appropriate method of determining damages was the lost profits method, and the court did not err in denying recovery of plaintiff's lost quantity discount.��

Commercial Law (UCC) > Sales (Article 2) > Remedies

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Tex. Bus. & Com. Code Ann. § 1.106(a) provides that the aggrieved party may be put in as good a position as if the other party had fully performed but not in a better posture. This philosophy is echoed in Texas case law. The measure of damages for breach of contract is the amount necessary to place plaintiffs in a financial position equivalent to that in which it would have been if the contract had been fully performed by both parties.��Commercial Law (UCC) > Sales (Article 2) > Breach, Repudiation & ExcuseCommercial Law (UCC) > Sales (Article 2) > Remedies

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Statutory damage formulas do not significantly affect the practices of businessmen and therefore "breach deterrence," which would be the purpose of the statutory liquidated damages clause, should be rejected in favor of a standard approximating actual economic loss.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under Tex. Bus. & Com. Code Ann § 2.708(b), in addition to profit, the seller may recover incidental damages and due allowance for costs reasonably incurred. The code does not provide for the recovery of consequential damages by a seller.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN8� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The court thinks it is clear that Tex. Bus. & Com. Code § 2.710 was intended to cover only those expenses contracted by the seller after the breach and occasioned by such things as the seller's need to care for, and, if necessary, dispose of, the goods in a commercially reasonable manner.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN9� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Clear is the premise that a lost discount is not a cost reasonably incurred within the meaning of Tex. Bus. & Com. Code § 2.708(b), which has been defined as an amount equal to what the seller has expended for performance of the contract that will now be valueless.��

GRINNELL CO., Inc., v. VOORHEES et al.

September 30, 1924



OVERVIEW:  Before the customer became insolvent, the contractor filed a mechanic's lien claim for the amount of the work done on the contract. After insolvency proceedings were instituted, the contractor filed with the receivers a claim for profits that the contractor alleged it would have made had it been allowed to complete the contract. The receivers rejected the claim and, after the matter was referred to a special master, the trial court ruled in favor of the receivers. On appeal, the court reversed, holding that: (1) the contractor was entitled to the allowance of the profits that it would have made if it had completed the contract because the contract did not involve personal services and the subject-matter of the contract was not in the possession of the contractor; and (2) the trial court erred in applying the profits derived from a contract with a second company to the diminution of damages caused by the breach of the customer because the customer was not entitled to the benefit of any other contract into which the contractor entered within the period it ordinarily required for the performance of the breached contract.��

OUTCOME:  The court reversed the trial court's decree, which had confirmed the master's report in favor of the receivers in the contractor's action to recover profits that it would have made if it had been allowed to complete a contract. The court granted a new trial.��Contracts Law > Remedies > Compensatory Damages

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Generally, when it can be determined what, according to a contract, the plaintiff would receive for that which he has done and what profit he would have realized by doing that which, without fault, he has been prevented from doing, then these sums become the legal, as they are the just, measure of his damages.��Contracts Law > Remedies > Compensatory Damages

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When, under a valid contract to perform a specified work for a specified price, the plaintiff has done part and has been prevented from performing completely through the fault of the defendant, the legal measure of the plaintiff's damages is generally, for the work done, such a proportion of the entire price as the fair cost of that work bears to the fair cost of the whole work, and, in respect to the work not done, such profits as he would have realized by doing it. The difference between the cost of doing the work and the price to be paid for it is the contractor's profit and is the inducement and real consideration which causes him to enter into the contract.��Contracts Law > Remedies > Avoidable Consequences

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In contracts for personal services it is the duty of the plaintiff to use every reasonable effort and proper opportunity to secure another contract in order to mitigate the damages caused by the breach because the plaintiff's services are in his possession.��Contracts Law > Remedies > Avoidable Consequences

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When the subject-matter of a contract remains in, or comes into, the possession of the plaintiff and without due diligence on his part additional damages after the breach may result, the plaintiff is required to make proper and reasonable efforts to render the injury caused by the breach as small as possible. Public interest and sound morality accord with the law in demanding this; and if the injured party, through negligence or willfulness, allows the damages to be unnecessarily enhanced, the increased loss justly falls upon him.��Contracts Law > Remedies > Avoidable Consequences

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The rule of law applicable in manufacturing contracts and contracts for specific work where personal services are not involved and the subject-matter of the contract is not in the possession of the plaintiff, is that the plaintiff is not required to enter into other contracts, assume the risk, use his skill, and employ his capital for the benefit of the defendant whose fault caused the damage. It is not just to give the defendant the benefit of a good contract and not charge him with the loss of a bad one when plaintiff had honestly used his skill, time, and capital. Consequently on the breach of such contracts, the defendant is not entitled to the benefit of any other contract into which the plaintiff may enter within the period it would ordinarily require for the performance of the breached contract. On the breach of such contracts the claim of the plaintiff accrues at once and the law does not inquire into later events.��

C.  Agreed Remedies

1)  Liquidated Damages



SOUTHWEST ENGINEERING COMPANY, a Missouri Corporation, Appellant, v. UNITED STATES of America, Appellee

March 1, 1965



OVERVIEW:  Plaintiff and defendant entered into four construction contracts that included a provision for liquidated damages on a per diem basis for each day's delay beyond the agreed completion date. All four contracts were completed late and defendant withheld from payment the agreed upon liquidated damages. Plaintiff sued to recover the money claiming defendant contributed to the delay, and defendant was not entitled to the liquidated damages because it suffered no actual damages. The court held that no damages were withheld for the excusable delay caused by defendant because defendant had already given plaintiff credit for those extensions of time. Further, in situations where damages could reasonably be anticipated at the time of contracting, proof of actual damages was not required to sustain an action for liquidated damages unless the contracts so provided.��

OUTCOME:  Court affirmed order of summary judgment where liquidated damage provisions of the contracts were reasonable and proof of actual damages by defendant was not required to sustain an action for liquidated damages.��

Contracts Law > Remedies > Liquidated Damages

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Two requirements must be considered to determine whether the provision included in the contract fixing the amount of damages payable on breach will be interpreted as an enforceable liquidated damage clause rather than an unenforceable penalty clause. First, the amount so fixed must be a reasonable forecast of just compensation for the harm that is caused by the breach, and second, the harm that is caused by the breach must be one that is incapable or very difficult of accurate estimation. Whether these requirements have been complied with must be viewed as of the time the contract was executed rather than when the contract was breached or at some other subsequent time. Courts presently look with candor upon provisions that are deliberately entered into between parties and therefore do not look with disfavor upon liquidated damage stipulations.��Contracts Law > Remedies > Liquidated DamagesGovernments > Federal Government > Claims By & Against

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Today the law does not look with disfavor upon "liquidated damages" provisions in contracts. When they are fair and reasonable attempts to fix just compensation for anticipated loss caused by breach of contract, they are enforced. They serve a particularly useful function when damages are uncertain in nature or amount or are unmeasurable, as is the case in many government contracts. And the fact that the damages suffered are shown to be less than the damages contracted for is not fatal. These provisions are to be judged as of the time of making the contract.��Contracts Law > Remedies > Liquidated Damages

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Although it is clear that a finding that a provision is one for liquidated damages requires that damages could be anticipated at the time of execution of the contract, whether actual damage did or did not occur or was not proved to have occurred does not prevent recovery.��

Huntington Coach Corporation, Respondent, v. Board of Education of Union Free School District No. 10, Commack, Towns of Huntington and Smithtown, Appellant



September 29, 1975



OVERVIEW:  The contract provided for the transportation of pupils to and from defendant's schools. Plaintiff alleged that defendant breach the contract by reducing the number of buses required for a given school year. Defendant submitted a bus schedule that called for fewer buses to transport the same number of students the same distances as in the preceding year. Plaintiff performed according to the new schedules. On appeal, the court modified the trial court's order so as to grant defendant's motion for summary judgment on the complaint. The court reasoned that the only issues were as to the construction of ambiguities in the contract. There was no disputed extrinsic evidence of the parties' intention. Thus, the issue was determined as a question of law. The contract provided for a decrease in the number of buses if defendant's transportation requirements changed. The court interpreted the contract to mean that a reduction in the number of buses was permissible if defendant's bus needs changed, and obviously they did. The court also granted summary judgment for plaintiff as to the counterclaim, ruling that a liquidated damage provision in another contract was unenforceable.��

OUTCOME:  The court modified the trial court's order, on the law, by granting defendant's cross motion for summary judgment on the complaint, denying plaintiff's motion for an examination before trial, and granting summary judgment to plaintiff dismissing defendant's counterclaim. As so modified, the order was affirmed.��

Contracts Law > Contract Interpretation > Ambiguities & Contra Proferentem

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where the only issues are as to the construction of ambiguities in a contract and there is no disputed extrinsic evidence of the intention of the parties, the issue is to be determined as a question of law.��

JOHN E. KELLY & another n1 vs. STEVEN A. MARX & another. n2

May 21, 1998, Decided



OVERVIEW:  Shortly after the parties entered into a contract for the purchase of certain real estate, the buyers repudiated the agreement. However, the sellers accepted an offer from a third party to buy the subject property for more than the buyers were to have paid. When the sellers refused to return the buyers' deposit pursuant to the liquidated damage clause, the buyers filed suit. The trial court granted summary judgment for the sellers, and the buyers appealed. The court reversed the judgment. The trial court erred when it concluded that although there was no indication that the sellers suffered any actual damages, their retention of the deposit was, nevertheless, neither unreasonable nor excessive under the circumstances. The fact that the property's value increased, when considered with the sellers' significant failure to quantify their damages after ample opportunity to do so, led to the conclusion that the sellers suffered no net loss due to the breach and, in fact, may have gained financially as a result. These limited circumstances made this the extreme case of no loss under which the liquidated damage clause constituted a penalty. Thus, the clause was unenforceable.��

OUTCOME:  The court reversed the summary judgment for the sellers and directed the entry of a judgment for the buyers requiring the return of their deposit.��

Contracts Law > Remedies > Liquidated DamagesReal & Personal Property Law > Sales, Exchanges & Remedies > Agreements of Sale

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A liquidated damages provision in a real estate purchase and sale agreement is subject to two alternative tests. The judge should first determine whether the actual damages to the sellers are difficult to ascertain. If they are, in view of the reasonableness of the forecast of those damages, the liquidated damages provision should be enforced. If not, he should consider whether the amount designated as liquidated damages is so unreasonably and grossly disproportionate to, or is unconscionably excessive of, the actual damages caused by the breach so as to make the liquidated damages a penalty. Finally, if the judge determines that the liquidated damages provision is unenforceable, and that the sellers' losses exceed the difference between the contract price and the saleable value of the property at the time of breach, he should award to the defendants the amount of the actual damages.��Contracts Law > Remedies > Liquidated DamagesReal & Personal Property Law > Sales, Exchanges & Remedies > Agreements of Sale

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If the actual damages turn out to be easily ascertainable, a court must consider whether the stipulated sum is unreasonably and grossly disproportionate to the real damages from a breach.��Contracts Law > Remedies > Liquidated DamagesReal & Personal Property Law > Sales, Exchanges & Remedies > Agreements of Sale

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss. A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty.��Contracts Law > Remedies > Liquidated DamagesReal & Personal Property Law > Sales, Exchanges & Remedies > Agreements of Sale

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If the difficulty of proof of loss for breach of contract is great, considerable latitude is allowed in the approximation of anticipated or actual harm. If, on the other hand, the difficulty of proof of loss is slight, less latitude is allowed in that approximation. If, to take an extreme case, it is clear that no loss at all has occurred, a provision fixing a substantial sum as damages is unenforceable.��

H. D. HUTCHISON and Elizabeth L. Hutchison, his wife, Petitioners, v. C. E. TOMPKINS and Douglas Mac Tompkins, Respondents

February 23, 1972



CASE SUMMARY



OVERVIEW:  Petitioners, vendors, sought review of dismissal of action where petitioners entered into a contract for the sale of land with respondents, purchasers. Petitioners alleged respondents had failed to complete the purchase of the property. The contract contained a liquidated damages clause. The trial court concluded that the liquidated damages provision of the contract constituted a penalty or forfeiture and petitioners had a cause of action for actual damages, but since they chose instead to stand on the liquidated damages provision of the contract the dismissal was proper. On appeal, the court overruled the Pembroke decision and affirmed Hyman decision, holding that damages which the parties could expect as a result of a breach were not readily ascertainable as of the time the contract was drawn up; therefore the liquidated damage provision was not a penalty or forfeiture. The court allowed the liquidated damage clause to stand where the damages were not readily ascertainable at the time the contract was drawn, but permitted equity to relieve against the forfeiture if it appeared unconscionable in light of the circumstances existing at the time of breach.��

OUTCOME:  The judgment was reversed in an appeal by petitioners, vendors, from dismissal of their action to recover liquidated damages for failure to complete purchase of real property. The court held it was necessary for damages to be readily ascertainable at time of drawing of the contract in order for liquidated damage clause to be a penalty or forfeiture.��Contracts Law > Remedies > Liquidated DamagesReal & Personal Property Law > Sales, Exchanges & Remedies > Agreements of Sale

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��It is necessary for the damages to be readily ascertainable at the time of the drawing of the contract in order for a liquidated damage clause to constitute a penalty.��Contracts Law > Remedies > Liquidated DamagesReal & Personal Property Law > Sales, Exchanges & Remedies > Agreements of Sale

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��For centuries the concept of liquidated damages has been a part of our law. The court has no wish to emasculate it now by following a rule which renders nearly all deposit receipt contracts invalid. The better result, in our judgment, as Hyman contemplates, is to allow the liquidated damage clause to stand if the damages are not readily ascertainable at the time the contract is drawn, but to permit equity to relieve against the forfeiture if it appears unconscionable in light of the circumstances existing at the time of breach.��Contracts Law > Remedies > Liquidated DamagesReal & Personal Property Law > Sales, Exchanges & Remedies > Agreements of Sale

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A contract for the sale of land generally suffers from the same uncertainty as to possible future damages as a lease agreement.��Contracts Law > Remedies > Liquidated DamagesReal & Personal Property Law > Sales, Exchanges & Remedies > Agreements of Sale

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Because the definition of "readily ascertainable" in Pembroke v. Caudill, 160 Fla. 948, 37 So.2d 538 (1948), is incompatible with the rationale of Hyman, the court hereby recedes from Pembroke to the extent of such conflict.��Contracts Law > Remedies > Compensatory Damages

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��It is well established in Florida that where the allegations of a complaint show the invasion of a legal right, the plaintiff on the basis thereof may recover at least nominal damages, and a motion to dismiss should be overruled.��Contracts Law > Remedies > Compensatory Damages

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��General damages, that is, those damages which naturally and necessarily flow or result from the injuries alleged need not be specifically pleaded. Fla. R. Civ. P. 1.110(b)(3), 30 Fla. Stat. Ann. Only special damages must be specifically pleaded in order to be considered as an item of recovery. Fla. R. Civ. P. 1.120(g).��

2)  Agreements to Limit Damages



JIMMIE ELSKEN, Administrator of the Estate of PATRICIA ANN ELSKEN, Plaintiff, v. NETWORK MULTI-FAMILY SECURITY CORPORATION, a foreign corporation, Defendant.

October 6, 1992, Filed



OVERVIEW:  The victim was found dead in her home, and the administrator of her estate filed a negligence action against the burglar alarm service. The trial court found that the alarm was not defective and the service was not liable for the killer's criminal act. The trial court certified questions to the court to determine whether the failure to respond to the signaled intrusion was a contributory cause of the victim's death. The court held that (1) the contractual limitation of liability for personal injury in the burglar alarm contract was not void as against public policy, but was valid and enforceable, (2) the agreement submitted was properly executed by the parties and the limitation of the liability clause would be valid and enforceable to limit the service's liability for ordinary negligence if the parties dealt at arm's length, and (3) under Oklahoma law, the indemnification and hold harmless clause of the burglar alarm service agreement was valid and enforceable because the intention to indemnify was unequivocally clear from an examination of the contract.��

OUTCOME:  The court held that the contractual limitation of liability for personal injury was valid and enforceable, the agreement was properly executed by the parties, and the indemnification and hold harmless clause of the agreement was valid and enforceable.��

Contracts Law > Defenses > Public Policy ViolationsContracts Law > Types of Contracts > Personal Service Agreements

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The Supreme court of Oklahoma has upheld a limitation of liability clause in a burglar alarm service contract against allegations that such a clause was violative of public policy.��Contracts Law > Defenses > Public Policy ViolationsTorts > Negligence > Defenses > Exculpatory Clauses

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Oklahoma statutes specifically provide that a contract having as its object, directly or indirectly, to exempt anyone from responsibility for his own fraud or willful injury to the person or property of another or violation of law are against the policy of the law. Okla. Stat. tit. 15, § 212 (1991). Okla. Stat. tit. 15, § 212.1 (1991) provides that any notice given by a business entity that provides services or facilities for profit to the general public which seeks to exempt the business entity from liability for personal injury caused by or resulting from negligence on its part or that of its employees shall be deemed void as against public policy and wholly unenforceable.��Contracts Law > Defenses > Public Policy Violations

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Contracts should not be declared void on the ground of public policy except in those cases that are free from doubt. Prejudice to the public interest must hence be clearly apparent before a court is justified in pronouncing a solemn agreement to be of no effect. Contracts must stand unless it clearly appears that public right or public weal is contravened.��Torts > Negligence > Defenses > Exculpatory Clauses

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Courts have refused to uphold limitation of liability clauses where the defendant's conduct constituted gross negligence.��Torts > Negligence > Defenses > Exculpatory Clauses

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In a negligence action, when the contract between the parties establishes the duty, any lawful limitations in the contract may also limit the liability of the tortfeasor.��Torts > Negligence > Defenses > Exculpatory ClausesContracts Law > Contract Conditions & Provisions > Indemnity

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��See Okla. Stat. tit. 15, § 421-430 (1981).��Contracts Law > Contract Conditions & Provisions > Indemnity

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where the intention to indemnify is unequivocally clear from an examination of the contract, such agreement is enforceable.��

Hugh Schurtz, Plaintiff and Appellant, v. BMW of North America, Inc., Clark Buick-Datson-GMC-BMW, Inc., BMW of Murray, and Does I through X, Defendants and Appellees

June 21, 1991, Filed



OVERVIEW:  The court observed that there was a split of authority among the states as to whether subparts (2) and (3) of Uniform Commercial Code § 2-719 should be read dependently or independently. The court chose to read the provisions independently, holding that when a warranty limits the remedies available to the buyer to repair or replacement and also provides that the buyer may not recover incidental and consequential damages, if the repair or replacement provision fails of its essential purpose, as described in § 2-719(2), the incidental and consequential damages limitation in the warranty remains valid and must be examined to determine whether it is unconscionable under § 2-719(3).��

OUTCOME:  The court vacated the grant of summary judgment to seller and remanded for further proceedings on the warranty question. The court directed the trial court to readdress the attorney fees question after deciding the warranty issues.��

Antitrust & Trade Law > Consumer Protection > Magnuson-Moss Warranty Act

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under the attorney's fees provision (15 U.S.C.S. § 2310(d)(2)) of the Magnuson-Moss Act, the prevailing party is entitled to such fees as the court determines were reasonably incurred in prosecuting the action.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Utah Code Ann. § 70A-2-719 states the contractual limitations or modifications that may be made in the remedies provided for in the earlier sections of part 7. Subpart (1) of § 2-719 states that, consistent with subparts (2) and (3) of that section, the parties may limit the remedies provided in chapter two of the agreement between the buyer and seller to, for example, repair and replacement of non-conforming goods or parts. Subpart 2-719(2) then provides that a limitation of remedies may become ineffective: Where circumstances cause an exclusive remedy or limited remedy to fail of its essential purpose, then remedy may be had as provided in the act. Where a limited remedy fails of its essential purpose, the buyer may pursue all remedies provided in that part of the Uniform Commercial Code, including the recovery of incidental and consequential damages under Utah Code Ann. § 2-715.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Subpart 2-719(3) of Utah Code Ann. § 70A-2-719 deals separately with provisions expressly limiting damages otherwise available under Utah Code Ann. § 2-715. That section provides that consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��From the language of Utah Code Ann. § 70A-2-719, it appears that subparts (2) and (3) are to operate independently. A scheme is established under which express agreements disclaiming incidental and consequential damages are to be governed by subpart (3), and the validity of these exclusions is tested by unconscionability, while agreements disclaiming all the other contractual remedies provided in chapter two are governed by subparts (1) and (2) and their validity is tested by failure of essential purpose as well as the general unconscionability requirements of the Uniform Commercial Code.��Commercial Law (UCC) > Sales (Article 2) > Remedies

HN9� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The reasoned approach is to treat the consequential damages disclaimer, Utah Code Ann. § 70A-2-719(3), as an independent provision, valid unless unconscionable. The limited remedy of repair, Utah Code Ann. § 70A-2-719(2), and consequential damages exclusion are two discrete ways of attempting to limit recovery for breach of warranty. The code, moreover, treats each by a different standard. The former survives unless it fails of its essential purpose, while the latter is valid unless it is unconscionable. There is no reason to hold, as a general proposition, that the failure of the limited remedy provided in the contract, without more, invalidates a wholly distinct term in the agreement excluding consequential damages. The two are not mutually exclusive.��

3)  Arbitration



SUPREME COURT OF THE UNITED STATES 

March 6, 1995, Decided



OVERVIEW:  Petitioners opened a stock account with respondent brokerage company and claimed that respondent mishandled their account. Petitioners sued respondent in federal court, and respondent successfully stayed proceeding, claiming that their agreement with petitioners required all disputes to go before an arbitration panel, applying New York as its choice of law. An arbitration panel convened and found in favor of petitioners, awarding compensatory and punitive damages. Respondent challenged the award of punitive damages, arguing that under New York law arbitrators were not permitted to award punitive damages. On appeal, the court held that agreement requiring that New York law applied meant that only its substantive law was applicable to the parties' dispute, and not its provisions limiting an arbitrator's award. The court determined that the parties' agreement permitted punitive damages from arbitrators and enforced the panel's award.��

OUTCOME:  The court reversed the judgment of the lower court and held that a choice of law provision in an arbitration agreement only applies to that state's substantive law, and not to its rules limiting an arbitrator's award.��

Labor & Employment Law > Collective Bargaining & Labor Relations > ArbitrationCivil Procedure > Alternative Dispute Resolution > Federal Arbitration Act

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Arbitration under the Federal Arbitration Act is a matter of consent, not coercion, and parties are generally free to structure their arbitration agreements as they see fit. Just as they may limit by contract the issues which they will arbitrate, so too may they specify by contract the rules under which that arbitration will be conducted.��Civil Procedure > Alternative Dispute Resolution > Judicial Review

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If contracting parties agree to include claims for punitive damages within the issues to be arbitrated, the Federal Arbitration Act, 9 U.S.C.S. §§ 3,4, ensures that their agreement will be enforced according to its terms even if a rule of state law would otherwise exclude such claims from arbitration.��Labor & Employment Law > Collective Bargaining & Labor Relations > ArbitrationContracts Law > Contract Interpretation > Ambiguities & Contra Proferentem

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When a court interprets choice-of-law provisions in an agreement covered by the Federal Arbitration Act, due regard must be given to the federal policy favoring arbitration, and ambiguities as to the scope of the arbitration clause itself resolved in favor of arbitration.��Contracts Law > Contract Interpretation > Ambiguities & Contra Proferentem

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under the common-law rule of contract interpretation, a court should construe ambiguous language against the interest of the party that drafted it.��DECISION:  Arbitration panel's award of punitive damages to securities dealer's clients held enforceable as within scope of dealer's standard-form client agreement.



CONTAINER TECHNOLOGY CORPORATION, Plaintiff-Appellant, v. J. GADSDEN PTY., LTD., Defendant-Appellee

May 18, 1989, Filed and Entered



OVERVIEW:  A contract dispute was submitted to arbitration and the arbitrators awarded a corporation $ 44,937. The container manufacturer filed an application to set aside the award, asserting that the arbitrators failed to follow the terms of the contract, gave undue weight to hearsay testimony, and thus, violated the Uniform Arbitration Act (Act), Colo. Rev. Stat. § 13-22-201 et seq. (1987 Repl.). The container manufacturer then sought to depose the arbitrators, and the corporation objected, contending that such proposed inquiry into the thought processes of the arbitrators was not authorized by the Act. The trial court refused to allow the arbitrators to be deposed and granted summary judgment confirming the arbitration award. On appeal, the court affirmed, concluding that deposing arbitrators for the purpose of inquiring into the arbitrators' thought processes was disallowed under the Act since it would involve a review on the merits. The court further held since all of container manufacturer's allegations were predicated upon the arbitrators' unfavorable interpretation of the contract, it failed to state a valid ground to set aside the award.��

OUTCOME:  The court affirmed the summary judgment of the trial court confirming an arbitration award in a contract dispute.��Civil Procedure > Alternative Dispute Resolution > Judicial ReviewEvidence > Procedural Considerations > Inferences & Presumptions

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An arbitration award is tantamount to a judgment and is entitled to be given such status by the court which reviews it. Thus, when a party attacks the validity of an arbitration award, he bears the burden of sustaining the attack.��Civil Procedure > Alternative Dispute Resolution > Judicial ReviewEvidence > Procedural Considerations > Inferences & Presumptions

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Parties who agree to submit matters to arbitration are presumed to have agreed that everything, both as to law and fact, necessary to render an ultimate decision, is included in the authority of the arbitrator.��Civil Procedure > Alternative Dispute Resolution > Judicial ReviewCivil Procedure > Appeals > Standards of Review > Standards Generally

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An arbitration award is not open to review on the merits. This includes asserted errors in determining the credibility of witnesses, the weight to be given to their testimony, and the determination of factual issues.��Civil Procedure > Alternative Dispute Resolution > Judicial ReviewContracts Law > Contract Interpretation > Interpretation GenerallyCivil Procedure > Appeals > Standards of Review > Standards Generally

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The merits of an arbitration award include the arbitrators' interpretation of the contract. It is the arbitrator's construction which was bargained for; and so far as the arbitrator's decision concerns construction of the contract, the courts have no business overruling him because their interpretation of the contract is different from his.��Civil Procedure > Alternative Dispute Resolution > Judicial ReviewContracts Law > Contract Interpretation > Interpretation Generally

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Testimony of arbitrators may be admitted in a confirmation hearing to determine what took place before the arbitrators, what was in controversy and what matters entered into the decision.��Civil Procedure > Alternative Dispute Resolution > Judicial ReviewContracts Law > Contract Interpretation > Interpretation GenerallyCivil Procedure > Appeals > Standards of Review > Standards Generally

HN8� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The grounds for setting aside an arbitration award are limited by the Uniform Arbitration Act; an unfavorable interpretation of a contract is not a basis to set aside an arbitration award. Colo. Rev. Stat. §§ 13-22-214(1), -215(1) (1987 Repl.).��

D.  Specific Performance



UCC 2-716 (1) & (2)

(1) Specific performance may be decreed where the goods are unique or in other proper circumstances.(2) The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.



CURTICE BROTHERS' COMPANY v. JAMES E. CATTS et al.

May 3, 1907, Decided



Complainant is engaged in the business of canning tomatoes and seeks the specific performance of a contract wherein defendant agreed to sell to complainant the entire product of certain land planted with tomatoes. Defendant contests the power of this court to grant equitable relief. CORE TERMS:  specific performance, plant, acreage, tomatoes, factory, insure, pack, sale of land, personalty, estimated, chattels, successful operation, personal property, adequate remedy, open market, touching, preparations, contracted, helpless, decreed, packing, crop.

HEADNOTES:  Where no adequate remedy at law exists, specific performance of a contract by defendants will be decreed on their refusal to sell tomatoes grown on certain land, as agreed, where it leaves the company helpless, except to whatever extent an uncertain market may supply the deficiency.



Laclede Gas Company, doing business as Midwest Missouri Gas Company, Plaintiff-Appellant, v. Amoco Oil Company, Defendant-Appellee

July 10, 1975



OVERVIEW:  Appellant brought an action alleging breach of contract against appellee. It sought relief in the form of a mandatory injunction prohibiting the continuing breach or, in the alternative, damages. The district court held a bench trial on the issues of whether there was a valid, binding contract between the parties and whether, if there was such a contract, appellant should be enjoined from breaching it. It then ruled that the contract is invalid due to lack of mutuality and denied the prayer for injunctive relief. The court made no decision regarding the requested damages. On appeal, the court concluded that there is mutuality of consideration within the terms of the agreement. The court of appeals stated that there was a valid, binding contract between the parties as to each of the developments for which supplemental letter agreements have been signed.��

OUTCOME:  The court reversed the lower court and remanded the case stating that the trial court should grant the injunctive relief prayed for. The case fell within that category in which specific performance should be ordered as a matter of right.��Contracts Law > Consideration > Enforcement of PromisesContracts Law > Consideration > Mutual ObligationContracts Law > Performance > Discharges & Terminations

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A bilateral contract is not rendered invalid and unenforceable merely because one party has the right to cancellation while the other does not. There is no necessity that for each stipulation in a contract binding the one party there must be a corresponding stipulation binding the other.��Contracts Law > Consideration > Enforcement of PromisesContracts Law > Performance > Discharges & Terminations

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Since the courts do not favor arbitrary cancellation clauses, the tendency is to interpret even a slight restriction on the exercise of the right of cancellation as constituting such legal detriment as will satisfy the requirement of sufficient consideration; for example, where the reservation of right to cancel is for cause, or by written notice, or after a definite period of notice, or upon the occurrence of some extrinsic event, or is based on some other objective standard.��Contracts Law > Consideration > Mutual ObligationContracts Law > Performance > Discharges & Terminations

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When one party has the power to cancel by notice given for some stated period of time, the contract should never be held to be rendered invalid thereby for lack of "mutuality" or for lack of consideration.��Contracts Law > Consideration > Enforcement of PromisesContracts Law > Performance > Discharges & Terminations

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The general contract rule is that a cancellation clause will invalidate a contract only if its exercise is unrestricted.��Contracts Law > Consideration > Mutual Obligation

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Sometimes the question involved where mutuality is discussed is whether one party to the transaction can by fair implication be regarded as making any promise; but this is simply an inquiry whether there is consideration for the other party's promise. Mutuality of contract means that an obligation rests upon each party to do or permit to be done something in consideration of the act or promise of the other; that is, neither party is bound unless both are bound.��Contracts Law > Consideration > Enforcement of PromisesContracts Law > Contract Interpretation > Interpretation Generally

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A contract may be made up of several documents. Second, the consideration for a contract will not be held uncertain if by the application of the usual tests of construction, the court can reasonably discover to what the parties agreed. Finally, where an agreement is susceptible of two constructions, one of which renders the contract invalid and the other sustains its validity, the latter construction is preferred.��Contracts Law > Types of Contracts > Output & Requirements Contracts

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The contract herein is simply a so-called "requirements contract." Such contracts are routinely enforced by the courts where, as here, the needs of the purchaser are reasonably foreseeable and the time of performance is reasonably limited.��Contracts Law > Consideration > Enforcement of PromisesContracts Law > Remedies > Specific Performance

HN8� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Generally the determination of whether or not to order specific performance of a contract lies within the sound discretion of the trial court. However, this discretion is, in fact, quite limited; and it is said that when certain equitable rules have been met and the contract is fair and plain specific performance goes as a matter of right.��Contracts Law > Consideration > Mutual ObligationContracts Law > Remedies > Specific Performance

HN9� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��There is simply no requirement in the law that both parties be mutually entitled to the remedy of specific performance in order that one of them be given that remedy by the court.��Contracts Law > Remedies > Specific Performance

HN10� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��While a court may refuse to grant specific performance where such a decree would require constant and long-continued court supervision, this is merely a discretionary rule of decision which is frequently ignored when the public interest is involved.��Contracts Law > Remedies > Specific Performance

HN11� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Specific enforcement will not be decreed unless the terms of the contract are so expressed that the court can determine with reasonable certainty what is the duty of each party and the conditions under which performance is due.��Contracts Law > Remedies > Specific Performance

HN12� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��It is axiomatic that specific performance will not be ordered when the party claiming breach of contract has an adequate remedy at law. This is especially true when the contract involves personal property as distinguished from real estate.��Contracts Law > Remedies > Specific Performance

HN13� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In Missouri, as elsewhere, specific performance may be ordered even though personalty is involved in the "proper circumstances". And a remedy at law adequate to defeat the grant of specific performance must be as certain, prompt, complete, and efficient to attain the ends of justice as a decree of specific performance.��

NORTHERN INDIANA PUBLIC SERVICE COMPANY, an Indiana corporation, Plaintiff-Appellant, v. CARBON COUNTY COAL COMPANY, a partnership, Defendant-Appellee

August 13, 1986, Filed



OVERVIEW:  Appellant electric utility contracted with appellee coal mine operator to purchase coal at a set price and quantity. The state public service commission ordered appellant to make "economy purchase orders" from other utilities. Appellant stopped accepting deliveries and sought a declaratory judgment to have contract performance excused. Appellee counterclaimed for breach of contract, seeking specific performance. The court awarded damages to appellee for the breach. Appellant sought review, alleging the court erred in refusing a continuance, that the contract was illegal because appellee violated Mineral Lands Leasing Act of 1920, 30 U.S.C.S. § 202, and that the economy purchase orders frustrated appellant's contract performance. Appellee challenged the denial of specific performance. The court affirmed, holding that the court committed no error in denying the continuance, any violation of the statute was harmless, the frustration doctrine did not excuse performance of a fixed price contract, and the damage remedy was adequate.��

OUTCOME:  Judgment for appellee coal mine operator for appellant electric utility's breach of contract for coal purchase affirmed because court did not err in denying continuance, frustration doctrine did not excuse performance of fixed price contract, any violation of Mineral Lands Leasing Act was harmless, and damage award was adequate remedy.��

Contracts Law > Defenses > Illegal Bargains

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In an action for breach of contract, a defense of illegality does not come into play just because a party to a lawful contract commits unlawful acts to carry out his part of the bargain.��Contracts Law > Contract Conditions & Provisions > Conditional Duties GenerallyContracts Law > Performance > Impossibility of Performance

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A force majeure clause is not intended to buffer a party against the normal risks of a contract. The normal risk of a fixed-price contract is that the market price will change. If it rises, the buyer gains at the expense of the seller (except insofar as escalator provisions give the seller some protection); if it falls, as here, the seller gains at the expense of the buyer. The whole purpose of a fixed-price contract is to allocate risk in this way. A force majeure clause interpreted to excuse the buyer from the consequences of the risk he expressly assumed would nullify a central term of the contract.��Contracts Law > Performance > Impossibility of Performance

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Impossibility and related doctrines are devices for shifting risk in accordance with the parties' presumed intentions, and they have no place when the contract explicitly assigns a particular risk to one party or the other. A fixed-price contract is an explicit assignment of the risk of market price increases to the seller and the risk of market price decreases to the buyer, and the assignment of the latter risk to the buyer is even clearer where the contract places a floor under price but allows for escalation. If the buyer forecasts the market incorrectly and therefore finds himself locked into a disadvantageous contract, he has only himself to blame and so cannot shift the risk back to the seller by invoking impossibility or related doctrines. It does not matter that it is an act of government that may have made the contract less advantageous to one party.��Contracts Law > Remedies > Specific Performance

HN8� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Specific performance is available only if damages are not an adequate remedy.��Contracts Law > Remedies > Specific Performance

HN9� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The consequences to third parties of granting an injunctive remedy, such as specific performance, must be considered, and in some cases may require that the remedy be withheld. But even though the formal statement of the judicial obligation to consider such effects extends to orders denying as well as granting injunctive relief, the actuality is somewhat different: when the question is whether third parties would be injured by an order denying an injunction, always they are persons having a legally recognized interest in the lawsuit, so that the issue really is the adequacy of relief if the injunction is denied.��Contracts Law > Remedies > Election of Remedies

HN10� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A party that is trying to obtain specific performance in lieu of damages cannot at the same time attempt to execute a damage judgment.��

Lawrence F. CLARK, Jr., Appellant, v. PENNSYLVANIA STATE POLICE, Commissioner Daniel F. Dunn, Appellees

November 6, 1981, Decided



OVERVIEW:  Appellant police officer alleged that he was promised a promotion to captain by appellee employer if he completed law school. Appellant completed law school and appellee refused to promote appellant. Appellant instituted suit in the commonwealth court seeking specific performance of the agreement breached by appellee in refusing him the appointment. The commonwealth court dismissed the complaint without prejudice to appellant's right to bring the matter before the Board of Arbitration of Claims because the court lacked jurisdiction. The court affirmed the commonwealth court's dismissal of appellant's complaint on jurisdictional grounds. The court held that the granting of specific performance was only permissible when there was no adequate remedy at law and that appellant had an adequate remedy for monetary damages. The Board of Arbitration of Claims had exclusive jurisdiction of monetary claims; therefore, the commonwealth court had no power to hear appellant's claim.��

OUTCOME:  The court affirmed the commonwealth court's dismissal of appellant police officer's complaint against appellee employer on jurisdictional grounds. The court held that the granting of specific performance was only permissible when there was no adequate remedy at law and that appellant had an adequate remedy for monetary damages; therefore, appellant was required to bring his action in the Board of Arbitration of Claims.��

Contracts Law > Remedies > Specific Performance

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A decree of specific performance is a matter of grace and not of right. Specific performance should only be granted where the facts clearly establish the plaintiff's right thereto, where no adequate remedy at law exists, and where justice requires it.��Contracts Law > Remedies > Specific Performance

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An action for damages is an inadequate remedy when there is no method by which the amount of damages can be accurately computed or ascertained.��Contracts Law > Remedies > Specific Performance

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A court of equity will not invoke its jurisdiction where there is an adequate remedy at law and statutory remedies, if adequate, must be exhausted before equitable jurisdiction may be resorted to.��

American Broadcasting Companies, Inc., Appellant, v. Warner Wolf et al., Respondents

April 2, 1981, Decided



OVERVIEW:  Plaintiff broadcasting company sued defendant sports reporter for breach of contract clause calling for good faith negotiations, and sought to enjoin defendant from working for a competitor. The court affirmed the denial of an injunction. The court held that defendant had breached the clause, but that an injunction would not lie for simple breach of personal services contract after defendant was no longer obligated to provide services, absent a covenant not to compete, or other factor such as the need to protect trade secrets. The court noted that the law generally disfavored anticompetitive covenants in contracts, such covenants were rarely implied in law, and an injunction would operate therefore to apply disfavored policy. The court refused to grant an injunction that would unduly interfere with defendant's livelihood and inhibit free competition where there was no corresponding injury to plaintiff other than the loss of a competitive edge.��

OUTCOME:  The court affirmed the judgment for defendant sports reporter because his simple breach of contract, absent a covenant not to compete, or threat of tortious conduct, did not warrant injunction against defendant's employment with plaintiff's competitor after expiration of term of parties' contract, in derogation of policy disfavoring anticompetitive covenants.��

Contracts Law > Remedies > Specific Performance

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Courts of equity historically have refused to order an individual to perform a contract for personal services.��Contracts Law > Remedies > Specific PerformanceContracts Law > Breach

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where an employee refuses to render services to an employer in violation of an existing contract, and the services are unique or extraordinary, an injunction may issue to prevent the employee from furnishing those services to another person for the duration of the contract.��Contracts Law > Remedies > Specific Performance Labor & Employment Law > Trade Secrets & Unfair Competition > Noncompetition & Nondisclosure Agreements

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Only if the employee has expressly agreed not to compete with the employer following the term of the contract, or is threatening to disclose trade secrets or commit another tortious act, is injunctive relief generally available at the behest of the employer. Even where there is an express anticompetitive covenant, however, it will be rigorously examined and specifically enforced only if it satisfies certain established requirements.��Contracts Law > Remedies > Specific Performance Labor & Employment Law > Trade Secrets & Unfair Competition > Noncompetition & Nondisclosure Agreements

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Indeed, a court normally will not decree specific enforcement of an employee's anticompetitive covenant unless necessary to protect the trade secrets, customer lists or good will of the employer's business, or perhaps when the employer is exposed to special harm because of the unique nature of the employee's services. And, an otherwise valid covenant will not be enforced if it is unreasonable in time, space or scope or would operate in a harsh or oppressive manner.��

MADISON SQUARE GARDEN BOXING, INC., Plaintiff, v. Earnie SHAVERS, Defendant

June 28, 1977



OVERVIEW:  The boxing promoter contended that after it entered into a contract with the boxer to fight in a boxing match during a certain time, his business manager informed its representative that the boxer had signed a contract with another promoter for a fight to take place during that same time. The boxer argued that no contract was ever signed and that there was no agreement. The court granted the preliminary injunction. In so doing, the court found that although the contract was not signed, the contract in its final form was agreed upon during a telephone conversation between representatives for both parties. The court also found that such terms were fair and reasonable and included an implied non-competition clause, given the unique skill of the boxer and the training time necessary. The court further found that it would not unreasonably burden the boxer to enjoin him from participating in any boxing match until he fulfilled his contractual obligations because he was protected by a bond the promoter was required to post. Thus, because the promoter demonstrated a probability of success on the contractual issue, the court granted injunctive relief.��

OUTCOME:  The court granted the promoter's motion for a preliminary injunction enjoining the boxer from participating in any boxing matches until he fulfilled his contractual obligations to the promoter.��Civil Procedure > InjunctionsContracts Law > Types of Contracts > Personal Service Agreements

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The granting of negative injunctive relief in personal services contracts involving athletes is discretionary and first requires a finding by the trial court that the contract terms, including the restrictive negative covenant, are not "unduly harsh or one-sided," and that the enforcement of the negative restrictive covenant would not unreasonably burden the party to be enjoined.��

V.  Third Parties

A.  Assignment



Fitzroy v. Cave —case needs to be retrieved.  

February 24, 1978, Decided



OVERVIEW:  On appeal, the court vacated the trial court's judgment and remanded the case. The court held that the creditor's liability for wrongful repossession rested in the debtor's proof that he was current in his contractual payments. The debtor introduced a check stub to show he had made the questioned missed payment. The court held that as demonstrative evidence, the checkbook stub demonstrated neither that a check was written nor that it was delivered. The court held that in order to demonstrate that the check was written, the stub would first have to have qualified as a business record of the transaction, or have come within some other exception to the rule against hearsay. Neither of those was shown. Therefore, admission of the stub was in error. Because the material fact sought to be established by the erroneously admitted evidence was the subject of direct evidentiary conflict, a new trial was ordered. The creditor argued that the verdict for wrongful sale could not stand in conjunction with a verdict for wrongful repossession. The court agreed. The court held that the record had sufficient evidence of malice to support a verdict of punitive damages.��

OUTCOME:  The court vacated the judgment of the trial court and remanded the cause. On remand, the trial court was directed to permit the debtor to elect either to have judgment in the amount of compensatory damages and punitive damages or a new trial.��Torts > Damages > Damages Generally

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Damages for the same injury may be recovered only once, even though recoverable under two theories or for two wrongs, for a plaintiff is not entitled to be made more than whole unless punitive damages are warranted.��Torts > Damages > Punitive Damages

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Punitive damages may not be awarded where there is no basis for an award of compensatory damages.��Torts > Damages > Punitive Damages

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Punitive damages may properly be awarded where the act of the defendant is accompanied with fraud, ill will, recklessness, wantonness, oppressiveness, willful disregard of the plaintiff's rights, or other circumstances tending to aggravate the injury. When the defendant is a corporation, it must also appear that the act was authorized or ratified by the corporation rather than merely by an employee of the corporation. Proof of each of these elements need not be by direct evidence, but may appear from all the facts and circumstances of the case.��Business & Corporate Entities > Agency > Duties & Liabilities > Unlawful Acts of Agents

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Corporate approval of an action may be shown by circumstantial evidence. It is not essential in every case that an executive officer of high rank actively participate in corporate conduct.��

FRANKLIN INVESTMENT CO., INC., APPELLANT, v. VERNON LEE SMITH, APPELLEE

February 24, 1978, Decided



OVERVIEW:  On appeal, the court vacated the trial court's judgment and remanded the case. The court held that the creditor's liability for wrongful repossession rested in the debtor's proof that he was current in his contractual payments. The debtor introduced a check stub to show he had made the questioned missed payment. The court held that as demonstrative evidence, the checkbook stub demonstrated neither that a check was written nor that it was delivered. The court held that in order to demonstrate that the check was written, the stub would first have to have qualified as a business record of the transaction, or have come within some other exception to the rule against hearsay. Neither of those was shown. Therefore, admission of the stub was in error. Because the material fact sought to be established by the erroneously admitted evidence was the subject of direct evidentiary conflict, a new trial was ordered. The creditor argued that the verdict for wrongful sale could not stand in conjunction with a verdict for wrongful repossession. The court agreed. The court held that the record had sufficient evidence of malice to support a verdict of punitive damages.��

OUTCOME:  The court vacated the judgment of the trial court and remanded the cause. On remand, the trial court was directed to permit the debtor to elect either to have judgment in the amount of compensatory damages and punitive damages or a new trial.��

Torts > Damages > Damages Generally

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Damages for the same injury may be recovered only once, even though recoverable under two theories or for two wrongs, for a plaintiff is not entitled to be made more than whole unless punitive damages are warranted.��Torts > Damages > Punitive Damages

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Punitive damages may not be awarded where there is no basis for an award of compensatory damages.��Torts > Damages > Punitive Damages

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Punitive damages may properly be awarded where the act of the defendant is accompanied with fraud, ill will, recklessness, wantonness, oppressiveness, willful disregard of the plaintiff's rights, or other circumstances tending to aggravate the injury. When the defendant is a corporation, it must also appear that the act was authorized or ratified by the corporation rather than merely by an employee of the corporation. Proof of each of these elements need not be by direct evidence, but may appear from all the facts and circumstances of the case.��Business & Corporate Entities > Agency > Duties & Liabilities > Unlawful Acts of Agents

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Corporate approval of an action may be shown by circumstantial evidence. It is not essential in every case that an executive officer of high rank actively participate in corporate conduct.��

GENERAL MOTORS ACCEPTANCE CORPORATION, Appellant, v. Edward B. FROELICH, Appellee

December 3, 1959, Decided



OVERVIEW:  The questions were whether, in a jury trial for compensatory and punitive damages for the wrongful repossession of an automobile, resulting in recovery by the purchaser of compensatory and punitive damages, prejudicial evidence was erroneously admitted and the case was one for the jury on the issue of punitive damages. The court affirmed the district court and held that certain interoffice memoranda were relevant and material as evidence of the corporation's knowledge of the status of the purchaser's transactions with the corporation regarding the purchase of the automobile and as evidence also of the corporation's action leading to its repossession of the automobile notwithstanding such knowledge. Being relevant, material and competent they were admissible. While there was no reason to believe that executive officers of high rank expressly authorized the conduct in repossessing the purchaser's automobile, the facts were sufficient to permit the court to submit to the jury the question whether there was such participation in the wanton and reckless invasion of the purchaser's rights by the corporation through its agents or employees as to render it accountable for punitive damages.��

OUTCOME:  The court affirmed the district court's decision that entered judgment in favor of the purchaser in his claim of wrongful repossession against the automobile corporation.��

Torts > Damages > Punitive Damages�Business & Corporate Entities > Agency > Duties & Liabilities > Unlawful Acts of Agents

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��To hold a corporation liable for exemplary damages, it must appear that the trespass was committed by a servant acting within the scope of his employment, and that the servant's act was either authorized or ratified by officers of the corporation having authority to speak for it. Such damages are not allowable against a corporation unless it expressly or impliedly participated in the wrongful act of the agent by authorizing or approving it either before or after its commission. The plaintiff must impute to the principal that recklessness, wantonness or maliciousness which is essential to recovery of punitive over and above compensatory damages.��Business & Corporate Entities > Agency > Duties & Liabilities > Unlawful Acts of Agents

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A corporation with offices in a number of cities and engaged in widespread activities necessarily delegates authority to its agents to be used on its behalf. If these agents in the exercise of their delegated authority, acting through regular corporate channels, engage in conduct that except for the corporate nature of their principal, makes out a case for punitive damages, the corporation is not shielded therefrom simply by the absence of explicit authorization or ratification of the particular conduct. The question is whether the wanton, reckless or malicious action of the agents or employees can fairly be said to be truly that of the principal��

The EVENING NEWS ASSOCIATION, d/b/a the Evening News Association, Inc., Licensee of Station WDVM-TV, Plaintiff, v. Gordon PETERSON, Defendant.

September 7, 1979





OVERVIEW:  Plaintiff news association claimed that defendant's employment contract was assignable by defendant's former employer without defendant's consent, and asked for an injunction enforcing the contract. Defendant contended that his contract with his former employer required him to perform unique services, and because of his personal relationship with his former employer the contract was not assignable. The court ruled for plaintiff, finding that the lack of a special relationship between defendant and his former employer precluded the contract from falling within the personal services exception to the general rule of assignability. Parol evidence was not admissible to vary the terms of the contract, and a merger clause stating that the contract embodied the final and exclusive understanding of the parties was given full effect absent the court's finding of any ambiguity in the contract.��

OUTCOME:  Injunction granted and contract held assignable, because parol evidence was not admissible to vary the terms of defendant's employment contract, and performance required by defendant was not based on special relationship between defendant and his former employer.��

UCC § 2-210

(1) A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract.  No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.(2) Unless otherwise agreed all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance.  A right to damages for breach of the whole contract or a right arising out of the assignor's due performance of his entire obligation can be assigned despite agreement otherwise.

(3) Unless the circumstances indicate the contrary a prohibition of assignment of "the contract" is to be construed as barring only the delegation to the assignee of the assignor's performance.

(4) An assignment of "the contract" or of "all my rights under the contract" or an assignment in similar general terms is an assignment of rights and unless the language or the circumstances (as in an assignment for security) indicate the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  This promise is enforceable by either the assignor or the other party to the original contract.

(5) The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee (UCC 2-609).



Contracts Law > Third Parties > Assignment of RightsContracts Law > Third Parties > Delegation of Performance

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Duties under a personal services contract involving special skill or ability are generally not delegable by the one obligated to perform, absent the consent of the other party.��Contracts Law > Third Parties > Assignment of Rights

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Contract rights as a general rule are assignable. This rule, however, is subject to exception where the assignment would vary materially the duty of the obligor, increase materially the burden of risk imposed by the contract, or impair materially the obligor's chance of obtaining return performance.��Contracts Law > Third Parties > Assignment of RightsContracts Law > Third Parties > Delegation of Performance

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The general rule of assignability is also subject to exception where the contract calls for the rendition of personal services based on a relationship of confidence between the parties. In almost all cases where a contract is said to be non-assignable because it is personal, what is meant is not that the contractor's right is not assignable, but that the performance required by his duty is a personal performance and that an attempt to perform by a substituted person would not discharge the contractor's duty.��Contracts Law > Third Parties > Assignment of RightsContracts Law > Third Parties > Delegation of Performance

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The policy against the assignment of personal service contracts is to prohibit an assignment of a contract in which the obligor undertakes to serve only the original obligee.��Contracts Law > Defenses > Ambiguity & Mistake

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An unsupported assertion that ambiguity exists is insufficient to give a different meaning to a contract when there is in fact no contractual provision because acceptance of such an assertion would modify and enlarge the provisions of the agreement and bestow an advantage not originally had.��Contracts Law > Contract Interpretation > Parol Evidence Rule

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The parol evidence rule requires that when two parties have made a contract and have expressed it in a writing to which they have both assented as the complete and accurate integration of that contract, evidence, whether parol or otherwise, of antecedent understandings and negotiations will not be admitted for the purpose of varying or contradicting the writing. The consequences which the law attaches to a written contract are as much a part of it as the terms it sets forth, and the legal effect of the contract can no more be changed or modified by parol evidence than it could have had it been made express.��Contracts Law > Defenses > Ambiguity & MistakeContracts Law > Contract Interpretation > Parol Evidence RuleContracts Law > Contract Interpretation > Interpretation Generally

HN8� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A merger clause stating that the contract embodies the final and exclusive understanding of the parties is given full effect in this jurisdiction absent the court's finding of any ambiguity in the contract.��



CHARLES W. KINGSTON, Plaintiff, v. MARKWARD & KARAFILIS, INC., Defendant, 

April 30, 1984, Decided



OVERVIEW:  Decedent was killed when he fell into a reservoir while replacing a metal cover. The reservoir was located in the plant of defendant employer. The purchase agreement with defendant subcontractor included defendant employer's standard indemnification clause indemnifying defendant employer. It assigned the agreement to defendant general contractor. The trial court entered judgment in the wrongful death action jointly against defendant general contractor and defendant subcontractor and awarded total indemnity in favor of defendant general contractor. Defendants, subcontractor and general contractor, challenged the judgment. The court reversed the decision because any purported assignment of the indemnity clause was void. It found that the indemnity promise was aleatory in nature and created two indemnitiees. Further, the scope of the assignment was very limited. The circumstances also indicated that defendant employer did not intend to assign the indemnity provision and, instead, intended to assign to defendant general contractor the supervision of and control over defendant subcontractor's project, not the entire contract between defendants, employer and subcontractor.��

OUTCOME:  The court reversed the trial court's order denying defendant subcontractor's motion for judgment notwithstanding the verdict on the indemnity claim and affirmed the ruling denying defendant general contractor's motion for directed verdict on the indemnity claim. It found that any purported assignment of the indemnity clause was void.��

Contracts Law > Third Parties > Assignment of RightsContracts Law > Performance > Assignment & Novation

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A contractual right can be assigned unless the substitution of a right of the assignee for the right of the assignor would materially change the duty of the obligor, materially increase the burden or risk imposed on him by his contract, or materially impair his chance of obtaining return performance, or materially reduce its value to him; the assignment is forbidden by statute or is otherwise inoperative on grounds of public policy; or assignment is validly precluded by contract.��Contracts Law > Third Parties > Assignment of RightsContracts Law > Performance > Assignment & Novation

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A party to a contract cannot by any process called assignment change in any material way the performance to be rendered by the other party. He has power to substitute a new party as holder of the right; he has no power to change the performance that the right requires. One cannot by assignment change the conditions on which the other party has promised to perform -- the limiting facts the non-occurrence of which prevents duty of immediate performance. This is true whether the limiting conditions are prescribed in words or by implication or by construction of law. Special attention is directed to the application of this rule to aleatory contracts.��Contracts Law > Third Parties > Assignment of RightsContracts Law > Performance > Assignment & Novation

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��If the obligor's duty is aleatory in character -- that is, if he has promised to perform only upon the happening of some event that is not certain to occur and that is not within the control of either party -- the element that may be described as hazard, chance, or risk, is of special importance. And in such cases an assignment is defeated if the risk of the obligor is materially increased -- that is, if the happening of the uncertain event is made more likely. The promisee cannot change the performance to be rendered; and also he must not, in the aleatory case, increase the risk that the performance will have to be rendered. An unjustified act increasing this risk discharges the obligor's duty altogether.��Contracts Law > Third Parties > Assignment of RightsContracts Law > Performance > Assignment & Novation

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The law will presume that an entire assignment of an executory, bilateral agreement will be interpreted as a delegation of the assignor's duties as well as an assignment of his rights, in the absence of circumstances showing a contrary intention.��

Continental Purchasing Co., Inc., Appellant, v. Van Raalte Co., Inc., Respondent



May 19, 1937



OVERVIEW:  The employee assigned her wages to the assignee as security for payment of an account with the assignee. The assignee sent the employer notice of the assignment and initially the employer acknowledged the validity of the assignment and made six payments to the assignee. The employer the stopped paying the assignee and paid the employee her wages directly. The employer contended that payment to the employee exonerated her from any liability to the assignee. The lower court found for the employer because the assignee did not file a copy of the assignment with the action. The court reversed the judgment for the employer and entered a judgment for the assignee. The court held that the employer was liable to the assignee for the amount of the assignment. The court found that the employer had notice of the assignment, acknowledged its validity, and relied on it. Thus, the employer paid the employee her wages knowing that the money belonged to the assignee.��

OUTCOME:  The court reversed the decision dismissing the assignee's complaint and ordered a judgment for the assignee for the amount due under the assignment.��

Contracts Law > Third Parties > Assignment of Rights

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��While the assignee of a chose in action succeeds to all the rights of the assignor, a debtor is not affected by the assignment until he has notice thereof. If he pays his indebtedness to the assignor in ignorance of the assignment, he is relieved from all liability to the assignee. He may set up against the claim of the assignee any defense acquired prior to notice which would have been available against the assignor had there been no assignment. After notice of the transfer, however, the debtor is put on his guard, and if he pays the assignor any money which, under the assignment, belongs to the assignee, or if he does anything prejudicial to the rights of the latter, he is liable for the resulting damage. No set form of notice is required. It is sufficient if such information is given the debtor as will fully inform him that the alleged assignee is the owner of the chose in action, or as will serve to put him on inquiry.��

HEADNOTES:  Assignments -- wage assignment -- action to recover from defendant amount of wages earned by employee who executed wage assignment in favor of plaintiff -- plaintiff gave defendant notice of assignment and made demand that wages be paid to it -- fact that assignment was never filed or exhibited to defendant or that it paid amount involved direct to employee does not exonerate it from liability -- judgment for plaintiff -- Pers. Prop. Law, § 46, not applicable. �SYLLABUS:  Plaintiff, assignee of a wage assignment executed by an employee of defendant, is entitled to recover from defendant a certain amount of wages earned by the employee, where the proof shows that plaintiff gave defendant a full and complete notice [***2]  of the assignment and made a demand that the employee's wages be paid to it. The fact that neither the original assignment nor a copy thereof was ever filed with or exhibited to defendant, or that defendant paid the amount involved direct to the employee, does not exonerate it from liability. 

The assignment having been made prior to July 1, 1934, when section 46 was added to the Personal Property Law by chapter 738 of the laws of that year, is not void by reason of any statutory prohibition relating to wage assignments.

Nor is such transfer contrary to public policy.



HERMAN ALLHUSEN, Appellant, v. CARISTO CONSTRUCTION CORP., Respondent.

January 24, 1952, decided



OVERVIEW:  Defendant, a general contractor, subcontracted with a painting company for certain painting work in the public schools. Their contract contained an anti-assignment clause. The company subsequently assigned certain rights under the contract to another company, which in turn assigned the rights to plaintiff. Plaintiff sought to recover money due and owing for work done by the painting company. Defendant filed a motion for summary judgment. On appeal, the court affirmed the grant of defendant's motion for summary judgment dismissing plaintiff's complaint, since the anti-assignment clause was a valid and effective restriction of the right to assign. Where clear language is used, and the plainest words have been chosen, parties may limit the freedom of alienation of rights and prohibit the assignment.��

OUTCOME:  Affirmed the lower court's grant of defendant's motion for summary judgment dismissing plaintiff assignee's complaint seeking money due and owing for work performed by a subcontractor, since the anti-assignment clause in the contract was a valid and effective restriction on the right to assign the contract.��

UCC § 9-404(a)

(a) Unless an account debtor has made an enforceable agreement not to assert defenses or claims, and subject to subdivisions (b) to (e), inclusive, the rights of an assignee are subject to both of the following:   (1) All terms of the agreement between the account debtor and assignor and any defense or claim in recoupment arising from the transaction that gave rise to the contract.

   (2) Any other defense or claim of the account debtor against the assignor which accrues before the account debtor receives a notification of the assignment authenticated by the assignor or the assignee.

UCC § 9-405

(a) A modification of or substitution for an assigned contract is effective against an assignee if made in good faith.  The assignee acquires corresponding rights under the modified or substituted contract.  The assignment may provide that the modification or substitution is a breach of contract by the assignor.   This subdivision is subject to subdivisions (b) to (d), inclusive.

   (b) Subdivision (a) applies to the extent that either of the following apply:    

(1) The right to payment or a part thereof under an assigned contract has not been fully earned by performance.

   (2) The right to payment or a part thereof has been fully earned by performance and the account debtor has not received notification of the assignment under subdivision (a) of Section 9406.

   (c) This section is subject to law other than this division which establishes a different rule for an account debtor who is an individual and who incurred the obligation primarily for personal, family, or household purposes.

   (d) This section does not apply to an assignment of a health care insurance receivable.

UCC § 9-406

(a) Subject to subdivisions (b) to (i), inclusive, an account debtor on an account, chattel paper, or a payment intangible may discharge its obligation by paying the assignor until, but not after, the account debtor receives a notification, authenticated by the assignor or the assignee, that the amount due or to become due has been assigned and that payment is to be made to the assignee.  After receipt of the notification, the account debtor may discharge its obligation by paying the assignee and may not discharge the obligation by paying the assignor.   (b) Subject to subdivision (h), notification is ineffective under subdivision (a) as follows:

   (1) If it does not reasonably identify the rights assigned.

   (2) To the extent that an agreement between an account debtor and a seller of a payment intangible limits the account debtor's duty to pay a person other than the seller and the limitation is effective under law other than this division.

   (3) At the option of an account debtor, if the notification notifies the account debtor to make less than the full amount of any installment or other periodic payment to the assignee, even if any of the following conditions is satisfied:

   (A) Only a portion of the account, chattel paper, or payment intangible has been assigned to that assignee.

   (B) A portion has been assigned to another assignee.

   (C) The account debtor knows that the assignment to that assignee is limited.



Contracts Law > Third Parties > Assignment of Rights

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��In the absence of language clearly indicating that a contractual right thereunder shall be nonassignable, a prohibitory clause will be interpreted as a personal covenant not to assign.��Contracts Law > Third Parties > Assignment of Rights

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Clear language should be required to lead to the conclusion that the certificates are not assignable. The court cannot deduce such consequences from uncertain language.��Contracts Law > Third Parties > Assignment of Rights

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Parties may, in terms, prohibit the assignment of any contract and the interest of the contractor under it and declare that neither personal representatives nor assignees shall succeed to any rights in virtue of it, or be bound by its obligations.��Contracts Law > Third Parties > Assignment of Rights

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where the agreement provides that the claim is nonassignable, the assignee may not recover. A right may be the subject of effective assignment unless the assignment is prohibited by the contract creating the right.��Contracts Law > Third Parties > Assignment of Rights

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��While the courts have striven to uphold freedom of assignability, they have not failed to recognize the concept of freedom to contract. In large measure they agree that, where appropriate language is used, assignments of money due under contracts may be prohibited. When clear language is used, and the plainest words have been chosen, parties may limit the freedom of alienation of rights and prohibit the assignment.��Contracts Law > Third Parties > Assignment of Rights

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��No sound reason appears why an assignee should remain unaffected by a provision in the very contract which gave life to the claim he asserts.��Contracts Law > Third Parties > Assignment of Rights

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Because Pers. Prop. Law § 41 provides that a person may transfer a claim, it does not follow that he may not contract otherwise. Countless rights granted by statutes are voluntarily surrendered in the everyday affairs of individuals. The general rule now prevailing is that any property right, not necessarily personal, is assignable, and is overcome only by agreement of the contracting parties or a principle of law or public policy.��

HEADNOTES:  Contracts - assignment - effect of clause in contract prohibiting assignment - (1) contract between subcontractor of painting work and general contractor provided that assignment by subcontractor of contract or "any money due or to become due" should be "void" in absence of written consent; in action by assignee of "moneys due and to become due", to recover money allegedly due for work done under contract, complaint properly dismissed - (2) assignments of money due under contract may be prohibited where appropriate language used; clause declaring attempted assignment "void" must be construed as valid restriction of right to assign - (3)  [***2]  such holding not violative of public policy - (4) prohibitory clause not affected by section 41 of Personal Property Law which permits transfer of claims. 

1. A general contractor entered into subcontracts with a painting company which provided for performance by the company of specified painting work, the subcontracts containing a provision that assignment by the subcontractor of such subcontract or of any interest therein, "or of any money due or to become due" under the terms thereof without the written consent of the general contractor "shall be void." The subcontractor subsequently assigned certain rights under the subcontracts, including "moneys due and to become due" thereunder. The subcontracts were not assigned, nor was there any improper delegation of contractual duties, but no written consent to the assignments was procured. In an action by the assignee to recover a sum of money allegedly owing for work done by the subcontractor, a motion for summary judgment under rule 113 of the Rules of Civil Practice, dismissing the complaint on the ground that the clause prohibiting assignment constituted a defense sufficient as a matter of law, was properly granted.

2. Where [***3]  appropriate language is used, assignments of money due under contracts may be prohibited. In this contract the language is clear, definite, and appropriate and may be construed in no other way but that any attempted assignment of either the contract or any rights created thereunder shall be "void" as against the obligor. The prohibitory clause is a valid and effective restriction of the right to assign.

3. This is not violative of public policy. The right to moneys under the contracts is but a companion to other jural relations forming an aggregation of actual and potential interrelated rights and obligations. An assignee may not remain unaffected by a provision in the very contract which gave life to the claim he asserts.

4. There is no merit to the assignee's contention that section 41 of the Personal Property Law requires that the prohibitory clause be denied effect. Because the statute provides that a person may transfer a claim, it does not follow that he may not contract otherwise.



Home Federal Savings and Loan Association of Grand Island, appellee, v. McDermott & Miller, a partnership, et al., appellants

December 8, 1989, Filed



OVERVIEW:  Because the district court made no ruling with respect to either the PC or the business corporation, the court dismissed the appeal as to those two defendants as premature. The partnership sold its accounting practice to the PC and its business of processing data to the business corporation. The initial shareholders of the PC were the four members of the partnership and three of its employees. Both sales agreements provided for installment payments to the partnership for a 10-year period. The PC bought the business corporation and assumed the monthly payments. The PC accelerated its payments to the partnership when the debtor partnership had financial problems. The accelerated payment agreement provided that the debtor partner would not make any assignments without consent of the partnership and the PC. However, the debtor partner obtained a loan from the S & L securing it with the contract receivables. On appeal, the court held that the assignment was valid under Neb. U.C.C. § 9-318(4) (Reissue 1980) despite the provision in the accelerated payment agreement. The court affirmed the judgment against the partnership but modified it to undistributed payments received from the PC.��

OUTCOME:  The court dismissed the appeal from the judgment with respect to the PC and the business corporation and affirmed the judgment as to the partnership as modified for the S & L to receive only undistributed payments received from the PC.��

Commercial Law (UCC) > Secured Transactions (Article 9) > Assignments

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Neb. U.C.C. § 9-318(4) (Reissue 1980) provides: A term in any contract between an account debtor and an assignor is ineffective if it prohibits assignment of an account or prohibits creation of a security interest in a general intangible for money due or to become due or requires the account debtor's consent to such assignment or security interest.��

HEADNOTES:  Contracts: Assignments: Security Interests: Uniform Commercial Code: Words and Phrases. Rights to payment under a written contract for the sale of a business which are pledged as collateral pursuant to a security agreement are general intangibles and, as such, are governed by article 9 of the Uniform Commercial Code.



Copelco Capital, Inc., Respondent, v. Packaging Plus Services, Inc., Appellant.

October 14, 1997, Decided



OVERVIEW:  The lessee entered into a series of leases with the lessor to lease several photocopy machines. The leases contained a provision permitting the lessor to assign its rights under the leases, whereby the new owner would not be subject to any claims or defenses by the lessee. The lessor assigned its rights to the assignee, a financing corporation. The lessee began to default on the leases, claiming that there were problems with the machines, and the assignee brought suit. The court ruled that the supreme court properly entered summary judgment for the assignee. The execution of the assignments and the leases, and proof of payment for the assignments established a prima facie case that the assignee paid value for the assignments and took them in good faith without notice of any claims by the lessee. The burden then shifted to the lessee to prove that the assignee was not a holder in due course, which it was not able to do. Consequently, the assignee was a holder in due course, as a matter of law, under N.J. Stat. Ann. § 12A:9-206(1).��

OUTCOME:  The court affirmed the supreme court's order granting the assignee summary judgment. The court also assessed appellate costs against the lessee.��

UCC § 9-403 (a)-(c)

(a) In this section, "value" has the meaning provided in subdivision (a) of Section 3303.   (b) Except as otherwise provided in this section, an agreement between an account debtor and an assignor not to assert against an assignee any claim or defense that the account debtor may have against the assignor is enforceable by an assignee that takes an assignment that satisfies all of the following conditions:

   (1) It is taken for value.

   (2) It is taken in good faith.

   (3) It is taken without notice of a claim of a property or possessory right to the property assigned.

   (4) It is taken without notice of a defense or claim in recoupment of the type that may be asserted against a person entitled to enforce a negotiable instrument under subdivision (a) of Section 3305.

   (c) Subdivision (b) does not apply to defenses of a type that may be asserted against a holder in due course of a negotiable instrument under subdivision (b) of Section 3305.

   (d) In a consumer transaction, if a record evidences the account debtor's obligation, law other than this division requires that the record include a statement to the effect that the rights of an assignee are subject to claims or defenses that the account debtor could assert against the original obligee, and the record does not include such a statement, then both of the following apply:    

(1) The record has the same effect as if the record included such a statement.

   (2) The account debtor may assert against an assignee those claims and defenses that would have been available if the record included such a statement.

   (e) This section is subject to law other than this division which establishes a different rule for an account debtor who is an individual and who incurred the obligation primarily for personal, family, or household purposes.

   (f) Except as otherwise provided in subdivision (d), this section does not displace law other than this division which gives effect to an agreement by an account debtor not to assert a claim or defense against an assignee.



Commercial Law (UCC) > Letters of Credit (Article 5) > Assignments & Transfers

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under the Uniform Commercial Code as adopted in New Jersey, an agreement by a lessee that he will not assert against an assignee any claim or defense which he may have against the seller or lessor is enforceable by an assignee who takes his assignment for value, in good faith and without notice of a claim or defense. N.J. Stat. Ann. § 12A:9-206(1).��Commercial Law (UCC) > Letters of Credit (Article 5) > Assignments & Transfers

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under New Jersey's statutory framework, as well as that of most other States, the courts usually find no legal impediment to the validity of waiver of defenses clauses in non-consumer transactions when asserted by holders in due course. Once this "waiver of defenses" has been raised, the burden shifts to the party claiming the rights of a holder in due course to establish that he is indeed a holder in due course.��

Ronald W. REHUREK and Susan Rehurek, his wife, Appellants, v. CHRYSLER CREDIT CORPORATION et al., Appellees

May 17, 1972



OVERVIEW:  Appellant purchaser sought review of decision granting motions for judgments on the pleadings as to appellees, finance company, dealer, and manufacturer, in action brought by appellees to recover deficiency following repossession and sale of appellant purchaser's automobile. The court held that appellant purchaser, under Fla. Stat. Ann. § 679.318, was not prevented from asserting certain defenses against appellee finance company. Appellee finance company, as purchaser of installment sales contract, was not a purchaser in good faith because appellee finance company and appellee dealer were too closely related. Appellee finance company was formed for exclusive purpose of financing appellee dealer's products, furnished forms for sales contract, and investigated credit rating of purchaser. The court held that warranty disclaimer, incorporated by reference into contract, failed for lack of conspicuousness requirement under Fla. Stat. Ann. § 672.316(2). Furthermore, court held appellee manufacturer could not disclaim warranty of merchantability and fitness because, under Fla. Stat. Ann. § 672.316(2), appellee manufacturer was not the seller to appellant purchaser.��

OUTCOME:  Court reversed and remanded. Appellant was not prevented from asserting certain defenses against appellee finance company under Uniform Commercial Code because appellee finance company as purchaser of installment sales contract was not purchaser in good faith. Appellee finance company and appellee dealer were too closely related. Furthermore, warranty disclaimer, incorporated by reference into sale contract, failed for lack of conspicuousness.��

AssignmentsCommercial Law (UCC) > Secured Transactions (Article 9) > DefensesCommercial Law (UCC) > Secured Transactions (Article 9) > Security AgreementsCommercial Law (UCC) > Secured Transactions (Article 9) > Third Party Rights

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under Fla. Stat. Ann. § 679.318, the assignee occupies basically the same position as the assignor unless an enforceable agreement exists not to assert certain defenses under Fla. Stat. Ann. 679.206.��Commercial Law (UCC) > Secured Transactions (Article 9) > Assignments

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The financer maintains a close relationship with the dealer whose paper he buys; where the financer is closely connected with the dealer's business operations or with the particular credit transaction; or where the financer furnishes the form of sale contract and note for use by the dealer, the buyer signs the contract and note concurrently, and the dealer endorses the note and assigns the contract immediately thereafter or within the period prescribed by the financer.��Commercial Law (UCC) > Sales (Article 2) > Title, Creditors & Good Faith PurchasersCommercial Law (UCC) > Secured Transactions (Article 9) > Assignments

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The purchaser of an installment sales contract is not a purchaser in good faith for the reason that the dealer and finance company are too closely related.��

B.  Delegation



UCC § 2-210

(1) A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract.  No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.(2) Unless otherwise agreed all rights of either seller or buyer can be assigned except where the assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by his contract, or impair materially his chance of obtaining return performance.  A right to damages for breach of the whole contract or a right arising out of the assignor's due performance of his entire obligation can be assigned despite agreement otherwise.

(3) Unless the circumstances indicate the contrary a prohibition of assignment of "the contract" is to be construed as barring only the delegation to the assignee of the assignor's performance.

(4) An assignment of "the contract" or of "all my rights under the contract" or an assignment in similar general terms is an assignment of rights and unless the language or the circumstances (as in an assignment for security) indicate the contrary, it is a delegation of performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  This promise is enforceable by either the assignor or the other party to the original contract.

(5) The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee (UCC 2-609).



SALLY BEAUTY COMPANY, INC, Plaintiff-Appellant v. NEXXUS PRODUCTS COMPANY, INC., Defendant-Appellee

September 26, 1986, Decided



OVERVIEW:  Defendant hair products company cancelled the exclusive contract it had with its regional distributor when the distributor was acquired by and merged into plaintiff successor. Plaintiff was a wholly-owned subsidiary of a major competitor of defendant in the hair products market. Plaintiff sued defendant for breach of contract. On its motion, defendant was granted summary judgment on the grounds that the distributorship contract was one for personal services and therefore not assignable from the distributor to plaintiff, even upon merger. Plaintiff appealed. In affirming, the court relied upon different grounds, and ruled that the contract should be treated as a sale of goods contract, governed by the Uniform Commercial Code, Tex. Bus. & Com. Code Ann. § 2-210(a) (1968). Under that provision, the contract was not assignable without defendant's consent, and the distributor could not delegate its performance thereunder, because plaintiff was a subsidiary of defendant's competitor and defendant could not be compelled to accept a bargain it did not contract for, that is, performance by a party other than the original distributor.��

OUTCOME:  Summary judgment for defendant was affirmed, but on a different theory than that relied on by the district court. The distributorship contract was to be treated like a contract for the sale of goods, which was not assignable without defendant's consent, under the Uniform Commercial Code, because plaintiff was a wholly-owned subsidiary of defendant's direct competitor.��

Commercial Law (UCC) > Sales (Article 2) > General Construction & Subject Matter

HN6� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A distributorship agreement is more involved than a typical sales contract, but courts apply the Uniform Commercial Code (UCC) nonetheless where the sales aspect in such a contract is predominant. Although most distributorship agreements, like franchise agreements, are more than sales contracts, the courts have not hesitated to apply the UCC to cases involving such agreements.��Contracts Law > Performance > Assignment & NovationCommercial Law (UCC) > Sales (Article 2) > Performance

HN7� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The delegation of performance under a sales contract, whether in conjunction with an assignment of rights or not, is governed by Tex. Bus. & Com. Code § 2-210(a) (1968). In many cases an obligor will find it convenient or even necessary to relieve himself of the duty of performance under a contract. The Code therefore sanctions delegation except where the delegated performance would be unsatisfactory to the obligee. Consideration is given to balancing the policies of free alienability of commercial contracts and protecting the obligee from having to accept a bargain he did not contract for.��Contracts Law > Performance > Assignment & NovationCommercial Law (UCC) > Sales (Article 2) > Performance

HN8� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��See Tex. Bus. & Com. Code Ann. § 2-210(a) (1968).��Contracts Law > Performance > Assignment & NovationCommercial Law (UCC) > Sales (Article 2) > Performance

HN10� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The duty of performance under an exclusive distributorship may not be delegated to a competitor in the market place -- or the wholly-owned subsidiary of a competitor -- without the obligee's consent. Such a rule is consonant with the policies behind Uniform Commercial Code § 2-210, which is concerned with preserving the bargain the obligee has struck.��Contracts Law > Performance > Assignment & Novation

HN11� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When performance of personal services is delegated, the trier merely determines that it is a personal services contract. If so, the duty is per se nondelegable. There is no inquiry into whether the delegate is as skilled or worthy of trust and confidence as the original obligor: the delegate was not bargained for and the obligee need not consent to the substitution.��

Bertram E. Davenport, Appellant, v. Dale E. Dickson, Appellee, and Robert L. Ard, Defendant

March 3, 1973, Opinion Filed



OVERVIEW:  The note holder brought an action against the note maker and the new debtor to recover the balance due on a promissory note, which was executed by the note maker and which the new debtor assumed and agreed to pay in a separate agreement. The trial court entered a judgment in favor of the note maker and the new debtor. On appeal, the note holder contended that a written memorandum of a stock sale did not release the note maker on the note and that it was error to submit the question of novation to the jury. The court held that: (1) it was error to submit the question of novation to the jury; (2) the construction of the written instrument in question, which was unambiguous and free from uncertainty, was a question of law for the trial court; (3) in order for the memorandum of a stock sale to effect a novation, it had to contain a provision releasing the obligation of the note maker on the note and it did not do so; and (4) as to the judgment in favor of the new debtor, the matter of failure of consideration was submitted to the jury and no prejudicial error occurred in the trial on that issue.��

OUTCOME:  The court reversed the judgment of the trial court in favor of the note maker and remanded the case with instructions to determine the amount due on the note and to enter judgment in favor of the note holder and against the note maker. The court affirmed the trial court's judgment in favor of the new debtor.��

Contracts Law > Performance > Assignment & Novation

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A novation, as recognized in the law of contracts, is either the substitution of a new debt or obligation for an existing one which is thereby extinguished, or it is the substitution by mutual agreement of one debtor or one creditor for another where the old debt is extinguished. In either case the old debt must be extinguished. A novation may occur by substituting a new obligation or note for an existing obligation and releasing the obligation which previously existed. In such case the parties remain the same but the old obligation is extinguished. A novation may also occur where a creditor who held an obligation against his debtor agrees to and accepts in payment the obligation of a third party. In such case both the parties and the obligation change and the old obligation is extinguished.��Contracts Law > Performance > Assignment & Novation

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��An essential element of novation is that there must be a release of all claim of liability against the original debtor on the old obligation, since it is possible for a creditor, accepting a new debtor as an additional debtor, to hold the original debtor still liable. A creditor's assent to hold a new debtor liable is ineffective to constitute a novation unless there is assent to give up the original debtor. A novation is never presumed, and the burden is on the party asserting it to establish the essential requirements. The controlling element with respect to the existence of a novation is the intention of the parties, and unless there is a clear and definite intention on the part of all concerned to extinguish the old obligation by substituting the new one therefor, a novation is not effected. The mere fact that a creditor, with knowledge of the assumption by a third party of his debtor's obligation, consents thereto, does not amount to a novation releasing his original debtor or extinguishing the original debt.��Contracts Law > Performance > Assignment & Novation

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Frequently an assignee of contract rights undertakes to perform the assignor's duties also. This is not operative as a novation, since the assignor remains bound by those duties so long as his creditor does not accept the assignee's new promise in lieu of the duty of the assignor. The creditor's actually receiving a payment or other part performance from the assignee, knowing that he has undertaken to perform, is not an assent to a novation discharging the assignor unless the assignee's performance is tendered not merely as a satisfaction pro tanto of the assignor's duty but also on condition that the assignor shall be discharged from any further duty. In like manner, the creditor's written expression of assent does not operate as a discharge of his debtor by novation where he has merely been notified that an assignment of contract rights has been made and that the assignee has assumed the performance of the assignor's duties. Such an assumption merely gives to the creditor an additional security. His expression of assent does not go beyond this, unless the notice to which he assents is clearly a proposal for a substitution of debtors instead of a mere assumption of duty by the assignee. The question is one of reasonable interpretation.��Contracts Law > Performance > Assignment & NovationCivil Procedure > Jury Trials > Province of Court & Jury

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A creditor's acceptance of a note of a third party who becomes obligated to pay the debt owed by the debtor is not of itself evidence of an agreement to discharge the debtor from his obligation. There must be an agreement expressed or implied to do so. A novation constitutes a new contractual relation and must be based upon an obligation or contract. As such the general rules governing the relevancy and materiality of evidence in contract actions apply to actions involving contracts of novation. If the intention of the parties to a transaction claimed to effect a novation is not expressed in a written instrument, or reduced to writing, the existence of such agreement and the intention of the parties must depend upon oral testimony. In such case the existence of a novation is a question of fact for the jury. When the parties to a transaction which is claimed to have constituted a novation have expressed their intentions as to the corresponding obligations of the parties in a clear and unambiguous written instrument the intention of the parties depends upon a construction of the written instrument and is a question of law for the court.��

C.  Third Party Beneficiaries



JAMES C. BAIN, Plaintiff-Appellee, v. JOHN GILLISPIE and KAREN GILLISPIE, d/b/a HAWKEYE JOHN'S TRADING POST, Defendant-Appellant

September 6, 1984, Filed



OVERVIEW:  Plaintiff was a referee for college basketball games and was blamed by fans for a particular loss by the University of Iowa team. A few days after the controversial game, defendant tortfeasors began marketing shirts bearing a derogatory reference to the referee. The referee brought an action for injunctive relief together with actual and punitive damages. Tortfeasors counterclaimed on a theory of referee malpractice. The trial court granted summary judgment in referee's favor. The court affirmed and found that the referee owed no duty to the tortfeasors. The court found that it was beyond credulity that plaintiff, while refereeing a game, had to make his calls at all times perceiving that a wrong call could have injured tortfeasors' business or one similarly situated and subject him to liability. The court determined that the tortfeasors were not beneficiaries under the referee's employment contract and even if they were, they could not maintain a cause of action because they would have been only incidental beneficiaries.��

OUTCOME:  The court affirmed the order of the trial court that granted summary judgment in favor of victim.��Contracts Law > Third Parties > Beneficiaries > Types of Beneficiaries

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Where performance of a promise in a contract will benefit a person other than the promisee that person is, (a) a donee beneficiary if it appears from the terms of the promise in view of the accompanying circumstances that the purpose of the promisee in obtaining the promise of all or part of the performance thereof is to make a gift to the beneficiary or to confer upon him a right against the promisor to some performance neither due nor supposed or asserted to be due from the promisee to the beneficiary; (b) a creditor beneficiary if no purpose to make a gift appears from the terms of the promise in view of the accompanying circumstances and performance of the promise will satisfy an actual or supposed or asserted duty of the promisee to the beneficiary.��



SIMON, APPELLEE, v. ZIPPERSTEIN, APPELLANT

August 12, 1987, Decided



OVERVIEW:  The decedent's will did not mention an antenuptial agreement that the attorney had previously prepared for the decedent in contemplation of the decedent's upcoming marriage. Prior to the filing of the malpractice action, an appellate court determined that the decedent's new wife was entitled to a distribution under both the antenuptial agreement and the will. The guardian and the decedent's son contended that the attorney negligently failed to renounce the antenuptial agreement or make any provision in the will with respect to the antenuptial agreement. The court held that (1) in general, an attorney was immune from liability to third persons arising from his performance as an attorney in good faith on behalf of, and with the knowledge of his client, unless such third person was in privity with the client or the attorney acted maliciously; (2) the complaint failed to set forth any special circumstances such as fraud, bad faith, collusion, or other malicious conduct which would have justified departure from the general rule; and (3) privity was lacking because the decedent's son, as a potential beneficiary of the decedent's estate, had no vested interest in the estate.��

OUTCOME:  The court reversed the judgment of the court of appeals and reinstated the judgment of the trial court.��

Torts > Malpractice Liability > Attorneys

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��It is well-established in Ohio that an attorney may not be held liable by third parties as a result of performing services on behalf of a client, in good faith, unless the third party is in privity with the client for whom the legal services are performed, or unless the attorney acts with malice.��

HEADNOTES:  Attorneys at law -- Malpractice -- No liability for malpractice where purported beneficiary of a will is not in privity with client for whom legal services were performed, when -- Fraud, collusion or malice not shown.



CONSTANCE HALE, Respondent/Petitioner on Review, v. ROBERT GROCE, Petitioner/Respondent on Review

November 3, 1987



OVERVIEW:  The attorney was directed by a client to prepare testamentary instruments and to include a bequest to the beneficiary. After the client's death, it was discovered that the gift was not included either in the will or in a related trust instrument and the beneficiary brought an action for damages against the attorney. The attorney filed a motion to dismiss on the grounds that the stated facts did not constitute a claim either for negligence or for breach of contract. The trial court granted the motion to dismiss. The court of appeals reinstated the negligence claim, and also remanded for trial the attorney's assertion that the tort claim was barred by the statute of limitations. The court affirmed in part and reversed in part and held that the complaint stated claims for damages under both theories, a claim as the intended beneficiary of the attorney's professional contract with the client and a derivative tort claim based on breach of the duty created by that contract to the beneficiary as its intended beneficiary.��

OUTCOME:  The court affirmed in part and reversed in part. The court reversed so much of the decision of the court of appeals affirming the dismissal of the beneficiary's contract claim. The court affirmed the decision of the court of appeals to leave to the trial court the beneficiary's allegations that the attorney waived the time limit for the negligence claim or was estopped to assert it.��

Contracts Law > Third Parties > Beneficiaries > Claims & EnforcementTorts > Malpractice Liability > Attorneys

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Although a plaintiff on a third party beneficiary theory in contract may in some cases have to show a deviation from the standard of care, as in negligence, to establish breach, the class of persons to whom the defendant may be liable is restricted by principles of contract law, not negligence principles relating to foreseeability or scope of the risk.��Contracts Law > Third Parties > Beneficiaries > Claims & EnforcementTorts > Malpractice Liability > Attorneys

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A disappointed beneficiary of a testamentary trust may proceed against the testatrix's lawyer on a contract theory over an objection that the lawyer's promise obligated him only to the client and not to the intended beneficiary, because the benefit to the plaintiff also was the essence of the benefit.��Contracts Law > Third Parties > Beneficiaries > Claims & EnforcementTorts > Malpractice Liability > Attorneys

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The beneficiary of a will is not only a plausible but a classic "intended" third-party beneficiary of the lawyer's promise to his client and may enforce the duty so created.��Contracts Law > Third Parties > Beneficiaries > Claims & EnforcementTorts > Malpractice Liability > Attorneys

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Because under third-party analysis the contract creates a "duty" not only to the promisee, the client, but also to the intended beneficiary, negligent nonperformance may give rise to a negligence action as well. Failure to do what was promised would be a breach of contract regardless of any negligence. On the other hand, the lawyer's promise might be to use his best professional efforts to accomplish the specified result with the skill and care customary among lawyers in the relevant community. Because negligence liability of this kind arises only from the professional obligation to the client, it does not threaten to divide a lawyer's loyalty between the client and a potentially injured third party.��

William F. SCARPITTI, Appellees, v. William WEBORG, Appellant

May 15, 1992, Decided



OVERVIEW:  Appellee subdivision homeowners' building plans that included three car garages were rejected as against deed restrictions by appellant architect, who had been hired by the developer to review construction plans and enforce deed restrictions. Appellees constructed homes without three car garages. Thereafter, appellant approved plans he had drafted with three car garages. Appellees' cause of action that claimed damages from appellant's alleged arbitrary enforcement of deed restrictions was dismissed in the trial court on appellant's demurrer. On appeal the judgment was reversed, the action was reinstated and the case was remanded for trial. Appellant sought review of the reversal. The appellate court order of reversal was affirmed. The court found the underlying contract was between appellant as promisor and developer as promisee, that appellant promised to review all building plans and enforce recorded subdivision restrictions in order to make unsold lots more attractive by assurance to homeowners that deed restrictions would be enforced. The third party beneficiary relationship, therefore, was within the contemplation of the promisor and the promisee at the time of contracting.��

OUTCOME:  The judgment that remanded the case to the trial court and reinstated appellee subdivision homeowners' cause of action in tort against appellant architect for alleged arbitrary enforcement of the subdivision restrictions was affirmed. The court found that the circumstances of the case were sufficiently compelling to find that appellees were third-party beneficiaries of appellant's contract with the developer to review construction plans.��

Contracts Law > Third Parties > Beneficiaries > Types of Beneficiaries

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Unless otherwise agreed between promisor and promisee, a beneficiary of a promise is an intended beneficiary if recognition of a right to performance in the beneficiary is appropriate to effectuate the intentions of the parties and either the performance of the promise will satisfy an obligation of the promisee to pay money to the beneficiary; or the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance. An incidental beneficiary is a beneficiary who is not an intended beneficiary.��Contracts Law > Third Parties > Beneficiaries > Types of Beneficiaries

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��There is a two part test for determining whether one is an intended third party beneficiary: (1) the recognition of the beneficiary's right must be appropriate to effectuate the intention of the parties, and (2) the performance must satisfy an obligation of the promisee to pay money to the beneficiary or the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.��Contracts Law > Third Parties > Beneficiaries > Types of Beneficiaries

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A party becomes a third party beneficiary only where both parties to the contract express an intention to benefit the third party in the contract itself, unless, the circumstances are so compelling that recognition of the beneficiary's right is appropriate to effectuate the intention of the parties, and the performance satisfies an obligation of the promisee to pay money to the beneficiary or the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised performance.��Contracts Law > Third Parties > Beneficiaries > Claims & Enforcement

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The existence of an alternative remedy does not preclude one from being a third party beneficiary, entitled to assert a claim under the contract.��

NORTH CAROLINA STATE PORTS AUTHORITY, v. LLOYD A. FRY ROOFING COMPANY, 

January 24, 1978, Filed



OVERVIEW:  The port authority sought review of the decision by the Court of Appeals that held that it had a breach of contract cause of action against the general contractor but did not have one against the sub-contractor concerning a roofing project. The Court of Appeals was of the opinion that N.C. Gen. Stat. § 1-15(b) did not apply to actions for breach of contract. The court affirmed the decision of the appellate court but held that § 1-15(b) did apply. The court ruled that the statute, by its terms, applied to any cause of action (other than those provided within the statute) if an "essential element" thereof was a defect in property, which defect originated under circumstances making it "not readily apparent to the claimant" at the time of its origin. The court found that the alleged breach of the contract by the general contractor consisted of a defect in the roofs and thus, "a defect in property" was "an essential element." The court also found that the port authority did not have a cause of action against the sub-contractor because it was not in privity of contract with the sub-contractor and was only an incidental beneficiary under the contract with the general contractor.��

OUTCOME:  The court affirmed the decision, which affirmed the dismissal of the port authority's breach of contract and tort action against defendant sub-contractor but reversed the dismissal as to defendant general contractor.��Torts > Business & Employment Torts > Bad Faith Breach of Contract

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Ordinarily, a breach of contract does not give rise to a tort action by the promisee against the promisor. It is true that there are many decisions holding a promisor liable in a tort action for a personal injury or damage to property proximately caused by his negligent, or wilful, act or omission in the course of his performance of his contract.��Torts > Business & Employment Torts > Bad Faith Breach of Contract

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��There are four general categories under which a breach of contract may constitute a tort action: (1) the injury, proximately caused by the promisor's negligent act or omission in the performance of his contract, was an injury to the person or property of someone other than the promisee. (2) The injury, proximately caused by the promisor's negligent, or wilful, act or omission in the performance of his contract, was to property of the promisee other than the property that was the subject of the contract, or was a personal injury to the promisee. (3) The injury, proximately caused by the promisor's negligent, or wilful, act or omission in the performance of his contract, was loss of or damage to the promisee's property, which was the subject of the contract, the promisor being charged by law, as a matter of public policy, with the duty to use care in the safeguarding of the property from harm, as in the case of a common carrier, an innkeeper or other bailee.��Torts > Business & Employment Torts > Bad Faith Breach of Contract

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The fourth general category under which a breach of contract may constitute a tort action is when the injury so caused was a wilful injury to or a conversion of the property of the promisee, which was the subject of the contract, by the promisor.���HEADNOTES:  2. Contracts § 21.1 -- failure to perform contract -- no action in tort

A tort action will not lie against a promisor for his simple failure to perform his contract, even though such failure was due to negligence or lack of skill.  3. Contracts § 25.1 -- improper roof installation -- breach of contract -- no action in tort against contractor

Where plaintiff alleged that defendant general contractor contracted to construct buildings, including roofs thereon, in accordance with agreed plans and specifications and plaintiff alleged that defendant did not so construct the roofs, the only basis for recovery against defendant alleged in the complaint [***12]  was breach of contract, and the Court of Appeals was in error in its view that the complaint "alleges an action in tort" against defendant.  4. Limitation of Actions § 4.3 -- improper roof installation -- action against contractor -- accrual from time of completion of entire job



JACOBS ASSOCIATES, Appellant, v. ARGONAUT INSURANCE COMPANY, Respondent

June 20, 1978



OVERVIEW:  The subcontractor filed its action after the general contractor was adjudicated bankrupt and did not pay money due under the contract. On appeal, the court reversed the trial court's decision in favor of the surety. The question was whether the subcontractor was a party that could maintain an action on the bond. The court held that when an express promise to pay a third party had been found the subjective intent of the promisee, the person hiring the general contractor, was immaterial. Therefore, the third party, subcontractor, could maintain an action against the promisor surety. The surety argued that if the court permitted the subcontractor to have a cause of action, the court was treating it more liberally than unpaid materialmen were treated in bonds that expressly provided that the unpaid materialman had a cause of action. In that latter type of bond the claimant was required to both give notice of claim and file suit within a short time after his claim has accrued. The present bond had no such requirements. There was no showing that the surety was in any way prejudiced because of the time when the subcontractor gave notice of claim or by the time when the action was filed.��

OUTCOME:  The court reversed the decision of the trial court in favor of the surety.��

Contracts Law > Third Parties > Beneficiaries > Claims & Enforcement

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��When an express promise to pay a third party has been found the subjective intent of the promisee is immaterial. The third party can maintain an action against the promisor surety.��Contracts Law > Third Parties > Beneficiaries > Claims & Enforcement

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��The third party has an enforceable right if the surety promises in the bond, either in express words or by reasonable implication, to pay money to him. If there is such a promissory expression as this, there need be no discussion of "intention to benefit." The court need not speculate for whose benefit the contract was made, or wonder whether the promisee was buying the promise for his own selfish interest or for philanthropic purposes. It is a much simpler question: Did the surety promise to pay money to the plaintiff?��

The Cretex Companies, Inc. v. Construction Leaders, Inc., Defendant, Travelers Indemnity Company, Appellant

January 13, 1984



OVERVIEW:  Plaintiffs sought to recover the costs of materials for a construction project from defendant, their contractor's surety, arguing that they were intended third-party beneficiaries of the performance bond. They argued that the terms of the original construction contracts were incorporated by reference into the bond, and that one of those terms stated that the contractor would provide all materials, which meant that defendant was liable for their claims. Defendant argued that plaintiffs could not recover, because they were not parties to the bond and it was not created to benefit them. The court found that plaintiffs were not intended third-party beneficiaries, because the bond's language did not evidence an intent to benefit them, and its performance did not discharge any duty owed them.��

OUTCOME:  The court reversed the judgment, holding that plaintiffs were not intended third-party beneficiaries under the performance bond, because the language of the bond did not indicate such intent.��

Contracts Law > Third Parties > Beneficiaries > Claims & Enforcement

HN1� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��There are two tests for determining the existence of third-party contract beneficiaries. Under the "intent to benefit" test, the contract must express some intent by the parties to benefit the third party through contractual performance. Under the "duty owed" test, the promisor's performance under the contract must discharge a duty otherwise owed the third party by the promisee.��Contracts Law > Third Parties > Beneficiaries > Claims & Enforcement

HN2� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Under the intended beneficiary approach, if recognition of third-party beneficiary rights is "appropriate" and either the duty owed or the intent to benefit test is met, the third party can recover as an "intended beneficiary." For the third party to recover, there is no need to satisfy both the duty owed and the intent to benefit tests.��Contracts Law > Third Parties > Beneficiaries > Claims & Enforcement

HN4� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��It is pertinent, in ascertaining the intent of contracting parties concerning third parties, to inquire to whom performance is to be rendered.��Civil Procedure > Remedies > Surety LiabilityContracts Law > Third Parties > Beneficiaries > Claims & Enforcement

HN5� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��A circumstance to be considered in ascertaining the intent of contracting parties concerning third parties is whether the suretyship contract is for a private or public construction project.��

SYLLABUS:  1. Under the third-party contract beneficiary doctrine in this state, a third party can recover on the contract if shown to be an "intended beneficiary" under either the "intent to benefit" or the "duty owed" test. This court adopts the intended beneficiary approach set out in Restatement (Second) of Contracts § 302 (1979). 

2. Unpaid subcontractors and materialmen on a private property project are not intended third-party beneficiaries under the defaulting general contractor's performance bond.





IRMA ZIGAS et al., Petitioners, v., Respondent. ANGELO SANGIACOMO et al., Real Parties in Interest

June 24, 1981



OVERVIEW:  Petitioner tenants were residents of a building that was financed with a federally insured mortgage pursuant to the National Housing Act, 12 U.S.C.S. § 1701 et seq. Petitioners filed a class action and alleged that the landlords were charging excessive rent in violation of the contract terms set forth by the Department of Housing and Urban Development (HUD). The trial court sustained several demurrers and granted the landlords' motion to strike all references to the National Housing Act, 12 U.S.C.S. § 1701 et seq., or the HUD agreement in petitioners' complaint. Petitioners filed a writ of mandate to have the order vacated. The court granted the writ and ordered the trial court to set aside its order sustaining the demurrers and the motion to strike. The court held that even though the contract was a federal contract, petitioners had the right to maintain an action under state law. The court also held that petitioners were entitled to pursue their action for breach of contract under the landlords' federal contract with HUD because they were third party beneficiaries to the contract. Further, petitioners had standing to bring an action as beneficiaries.��

OUTCOME:  The court granted the writ of mandate, because petitioner tenants were third party beneficiaries under a federal housing contract and had standing to bring an action to pursue remedies available under state law.��

Contracts Law > Third Parties > Beneficiaries > Types of Beneficiaries

HN3� INCLUDEPICTURE "http://www3.lexis.com/getandprint/images/core_down.gif" \* MERGEFORMATINET ��Standing to sue as a third-party beneficiary to a government contract depends on the intent of the parties as manifested by the contract and the circumstances surrounding its formation. Insofar as intent to benefit a third person is important in determining his right to bring an action under a contract, it is sufficient that the promisor must have understood that the promisee had such intent. No specific manifestation by the promisor of an intent to benefit the third person is required.��
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