Contracts Class Lecture

I. Introduction

A. Sources of law in contracts – restatement and common law (CL).  More emphasis on the CL.  Restatement is just a compilation of the CL.

B. Statutes – UCC Article 2 – Sales of Goods (in every jurisdiction except La).  Also DTPA – deceptive trade practices act.  Article 2a – Leases of Goods.  Ignore the revised article 2.

C. Must know which law is controlling CL or UCC (movable goods – pencils to mobile homes and don’t forget manufactured goods).  CL will deal with real estate and services. Buying good and service (carpet and installation) UCC will govern – look at essence of the transaction.  UCC applies to sales of goods period NOT just sales between merchants.

II. Parol (means oral) Evidence Rule (PER) – rule is not very complicated but it is difficult trying to determine how the courts will deal with it.  It is not really a evidentiary rule, it is a substantive rule of your state

A. Mitchell v. Lath – the Laths are going to sell real property to Ms. Mitchell for $8,400 and supposedly the Laths promised to remove the icehouse across the street from the land.  The agreement was not in the contract.  Ms. Mitchell is suing for specific performance for the removal of the icehouse.  The defendant raises the PER.  Only applies to prior and contemporaneous (not as likely to happen) agreements and for the most part it is prior agreements.  Whether the agreement is oral or written is not the question in PER.  No question that it is a final contract because it has already been performed (and it was written) so we have coverage under PER.  Now what?  Have a three prong test:

1. Collateral in form, something separate, disconnected but related in nature.  If it is its own contract with its own consideration, you cannot attach it to the contract at hand.  It has to kind of look like it is a part of the original agreement.  If is truly collateral it would be its own contract.  Example is the purchase of a farm implement from the same people selling the land, a separate contract.  If it is a collateral contract with its own consideration the PER doesn’t apply.  However, removal of the icehouse may have been a part of the same contract (part of the consideration) –just a smell test but if only one contract and not collateral must look at next two tests

2. Does the oral agreement contradict something in the contract?  If you have a final written agreement you cannot contradict it (or if it does the evidence won’t be admissible, the court won’t believe it) If the agreement is complete the evidence is inadmissible and if it is a partial agreement/incomplete writing you can supplement it and the evidence will be admissible as long as it does not contradict the writing.  Majority wasn’t sure whether or not it was a contradiction, so moved on to the third test.  Minority said it was a contradiction because the idea that the consideration is complete.  No head on contradiction.

3. Would you be expected to put it in writing?  May even have a clause that states that PER won’t be allowed.  Court asked if the Lath/Mitchell contract was complete relative to consideration.  Doesn’t make sense for the parties not to have included it in contract if it was that important/significant and therefore won’t allow the icehouse evidence to be admitted.

B. Definition (page 586) – when two parties have made a contract and have expressed it in a writing to which they have both assented as the complete and accurate integration of that contract, evidence, whether parol or otherwise, of antecedent (prior) understandings and negotiations will not be admitted for the purpose of varying or contradicting the writing.  Applies both to prior oral and written evidence (may have dropped by the wayside and a conscious decision made not to put it in the final contract).

C. When do we need to even look at the PER?

1. First you must look at whether you have a written contract?  If it is an oral contract, the PER does not apply (statute of frauds may come into play).

2. Then ask is the contract final, is it a final contract, is it a contract is the real question as opposed to negotiations.  Also called an integrated contract.

3. If yes to #1 and 2, the we look at PER  

D. Integrated agreement is a final agreement.  Completely integrated agreement tells you everything has been agreed to.  A partially integrated agreement does not have everything that has been agreed to in it.  NOTE:  we are talking about the WRITING not the contract itself.  So if not completely integrated why not allow outside evidence?

E. Restatement 213 – Effect of Integrated Agreement on Prior Agreements (PER)

1. A binding integrated agreement discharge prior agreements to the extent that it is inconsistent with them. 

2. A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope

3. An integrated agreement that is not binding or that is voidable and avoided does not discharged a prior agreement.  But an integrated agreement, Even though not binding, may be effective to render inoperative a term, which would have been part of the agreement if it had not been integrated.

F. Masterson v. Sine – the Mastersons sell the land to the Sines with an option to repurchase in 10 years less depreciation.  Bankruptcy trustee (normally options go to successors in interest, which the trustee would be) can’t get the option because the re-purchase option was personal to Mr. Masterson.  The fact that the option was personal was not in the writing.  Court must decide whether it will allow evidence about whether the option is personal.  At the trial court the evidence of the personal nature of the option was barred, but the Supreme Court said the evidence should have been admitted because the writing/agreement was only partially integrated.  Do the tests:

1. There is a written contract

2. Is the writing complete, integrated?  FOUR CORNERS APPROACH:  you can sometimes tell from the document itself that the document is not complete.  Courts will usually at least look at the suggested agreement.  If they had made this agreement would it have seemed natural to leave it out?  A spectrum/continuum with the Traditional approach being more objective and asking whether reasonable parties in the circumstances would normally have put it in the writings and if “yes, reasonable parties would have included it” we don’t trust the evidence.  Would have been difficult to put the language in the formalized structure of a deed, so not unreasonable to have the oral agreement and, therefore, we should allow the evidence.  Both the Mitchell cases and the Masterson case utilized the Traditional/Objective Approach with divergent results.  The Modern or Subjective Approach only looks at the intent of these particular parties, don’t care about the what objective parties would have done and would eventually not have PER.  You are always going to have to determine if they had an agreement or not. Dissent in Masterson said evidence should not have been allowed – opening the door to fraud.

G. The policies as to why we have a parol evidence rule:  to prevent fraud and so parties can count on the agreement being upheld and to avoid changes being allowed after the contract.  Also memories fade and tend to trust the written contract more.  If you go to all the trouble to put everything in the contract don’t want allow “forgotten” things to be added.  Will be untrustworthy, if it is the entire agreement.  The completeness test can get to be difficult sometimes.  If we decide the writing and the agreement can’t stand side by side, then we won’t allow the evidence.  Don’t want to put evidence in play that would sway the jury.  Evidence is untrustworthy and unreliable if it contradicts the writing. Get different approaches between courts that follow the rule rigidly to avoid swaying juries and courts that will allow the evidence to get a more fair result.  Judge always hears the evidence to determine whether or not to admit the evidence.  A legal question:  IS IT ADMISSIBLE AS EVIDENCE? On the legal question, the judge doesn’t decide whether the agreement really happened, so party hasn’t won just because the evidence is admissible, it is still a question of fact whether the agreement was actually made for the judge (if a bench trial) or jury to make.

H. Review – May 31, 2001

1. For per must first have a final, written agreement

2. Then ask if the evidence contradicts the writing? If yes, the evidence will not be allowed.  If no, the evidence will be allowed.

3. Then ask is the writing is complete?  If yes, the evidence will not be allowed.  If no, the evidence will be admissible.

a) Is it really complete, put in everything and even add a merger clause that states that nothing else is a part of the agreement.

(1) Integrated – final and complete

(2) Partially integrated – final but not complete

b) Sometimes it is not quite so clear and then we ask is it something that should have been included in the writing

(1) Traditional approach – objective, if it was so important wouldn’t have been included in the contract because a reasonable person would have and we won’t trust your evidence

(2) Modern Approach – more subjective and will look at a little more evidence and may allow more evidence in 

(3) Strict four corners approach usually won’t be used except perhaps in the case of a merger clause

4. Remember the contract is everything including the oral agreements that you are trying to have admitted as evidence 

I. Alaska Northern Development, Inc. v. Alyeska Pipeline Service Co.

1. Evidence being asked to be admitted is whether the subject to approval clause applies only to the price.  On the face of the document, there are no limitations on the approval clause.

2. Must first decide if this letter of intent is a contract?  Is it an integration or a partial integration and the court says “yes” it is a contract.  There has to be, as a minimum, an obligation of good faith and court says it is a final written agreement.

3. This is a UCC case, the sale of goods.  UCC 2-202 is the UCC Parol Evidence Rule – Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement may be explained (interpretative purpose) or supplemented (PER purpose)

a) By course of dealing or usage of trade (Section 1-205) or by course of performance

b) By evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement

4. Must first interpret the contract before you can determine if the evidence contradicts the writing.  Court said it could approve or disapprove for any good faith reason they wanted to and so then it is a contradiction to say it is only an approval relative to price.  General approval clause v. a limited approval clause.  Is a limitation a contradiction?  A limitation wasn’t a contradiction in the case of purchase option being limited to a family member.  Don’t get to the last question in PER about whether it was a term the parties would and should have include

5. UCC Approach is more liberal about letting evidence in to facilitate trade let the evidence unless we determine that the parties would have CERTAINLY put it in the writing.  Any body that would have made this agreement would have put it in the writing is the high hurdle that UCC has for not allowing the evidence.  A liberal approach is in the UCC.

J. Nightclub owner that had a contract with a band for eight weeks that didn’t have any termination clause and after two weeks gave two weeks notice to the band and terminated them in week 4.  Said there was an oral termination agreement.  Court didn’t say it was a contradiction of the contract without a termination clause but wouldn’t allow the evidence bases on criteria that the parties would have put it in the writing.

K. Luther Williams, Jr., Inc. v Johnson – has a liquidated damages provision that states that if the contract is breached the damages are already agreed upon.  He didn’t do the work because the defendants did not get their financing and defendants contend that they thought it was only an estimate and not a contract.  There was a condition precedent to the contract (to obtain financing) a duty that has to occur before the duty arises and defendants contend they have an oral condition precedent.  The court says the contract was not a completed contract (partially integrated) so the evidence will be allowed.  

1. EXCEPTION to PER per Restatement 2-217 is that if the contract is going to be done in the future and is subject to a condition precedent, the evidence will be allowed unless the evidence contradicts the writing. It would be appealing to say we don’t have a contract at all so must allow the evidence in; however, there is a contract because there was a good faith obligation to obtain financing because this is IMPLIED IN THE CONTRACT.  Contract is not complete if there is a condition precedent.

2. This contract has a merger/integration/entirety clause, isn’t the financing condition a contradiction to the merger clause?  No, because there is no legal effect to the merger clause until the financing has occurred.  Merger clause won’t keep out the condition precedent (financing, approval of the architect).  What would be a contradiction to this contract?  Something specific about the financing itself, will pay with a loan they have from Chase Bank and then try to get evidence in that obtaining financing was a condition and this would contradict the term in the contract of having a loan from Chase.

3. Merger clause is used as evidence to show the writing is complete, but this is not the case with adhesion contracts.  It doesn’t answer the question of completeness.  Doesn’t tell us that the “parties” intended and the agreement of the parties.  Sometimes we can undercut a merger clause.

4. Just because it looks like a contract doesn’t mean there is a contract.  If the parties did not intend to have a contract (no meeting of the minds), all issues relative to the formation of the contract will be admissible (mistake, fraud, duress, illegality etc).

5. Ms. Mitchell brings up the removal of the icehouse at the signing of the contract and they assure her they will remove it and won’t use PER, then the Laths will be estopped (they said they wouldn’t do this and now they are doing it) from keeping the evidence out.  Promissory estoppel doesn’t work as well to get around PER, because all the cases are supposedly based on purported promises.

L. Comment: Warranties, Disclaimers, and the PER

1. A general merger clause does not get rid of implied warranties because it arises as a matter of law imposed by the legislature or the court.

2. Implied warranty is not a prior agreement, it is a matter of law

3. The only way to get ride of them is through  UCC 2-316 says that disclaimers are subject to UCC 2-202, PER.

4. If you create and disclaim a warranty in the same document the disclaimer is void and won’t be effective and there is no PER issue.  What is the disclaimer is outside the warranty?  PER will keep the disclaimer out.  What if the disclaimer is in the writing but the warranty is oral?  PER says the warranty is not valid because it contradicts the disclaimer in writing.  However, can get around this by contending fraud, you misrepresented the product.

M. The Case of the Unexpected Spouse – the agreement was between Mr. Soper and his partner and that partner certainly did not know that Mr. Soper had a previous wife and court looked at the intent and gave the $$ to the second Mrs. Soper.  Court could have taken the approach is that there is only one real wife and will construe it strictly.  Usually want to effect the intent of the parties.  This is an interpretation issue not a PER issue.  PER is a matter of having a contract and a purported oral agreement that you are trying to have that oral agreement be a part of the entire agreement. 

III. Interpretation involves something that is in the contract and we don’t know what it means.  In many cases interpretation will intersect with PER

A. Interpretation – know that it is there, it is written, but you don’t know what it means.  Sometimes you think it is clear, but it might not be quite so clear.  You can have terms in the contract that are unclear.  I contract with someone to mow the lawn all summer, but you have to define summer (by formal seasons, by the school year, while the grass is growing) or what is the middle of the month (not as exact as saying the 15th of the month), may be vague for flexibility or don’t want to make it be a deal breaker so agree to vague term and hope the issue never arises.  There is also just the inadvertent ambiguity.  So there a lot of interpretation in contracts and it does overlap with PER.  

B. Pacific Gas and Electricd Co. v.  G. W. Thomas Drayage & Rigging Co.(page 606) involves a contract to repair a turbine and the contract has an indemnity clause.  The clause is in the contract so this is a case of interpretation.  The defendant claims that the purpose of the clause is to indemnify losses to third persons and not losses of his employer, the plaintiff.  The trial court found for the plaintiff and said there was a PLAIN MEANING because the contract said to indemnify for “all loss”.  The trial court used the plain meaning rule (majority rule).  Trial court said we can read the contract and don’t need extrinsic evidence, don’t confuse us.  The Supreme Court of California reversed and expanded the admission of extrinsic evidence to prove intent. and acknowledged that words don’t always mean what you think.  One thousand bricks means something special in brick laying industry, but if you don’t allow evidence of this how will the court ever know the meaning of 1000 bricks.  Have to get the evidence in to be able to interpret the contract.  This case sits on the line between PER and interpretation.  If PER, must determine what the terms means before you can determine if the outside agreement in contradictory.  Judge must determine if it is reasonably susceptible to be the purported interpretation and judge may rule as a matter of law that it isn’t be reasonably susceptible to the interpretation and the evidence it inadmissible.  If judge thinks it is reasonably susceptible, he will admit the evidence for fact finding.  If you have a plain meaning court, you still have ambiguities (if two wives, don’t know what the meaning of wife is) it is California Court will never keep the evidence out initially, will allow the evidence initially to prove the ambiguity.  Sweeping decision in that is says it will always allow outside evidence (but just dicta because the Supreme Court of California admitted that an ambiguity existed in the Pacific Gas case). 

C. Patent Ambiguity – one that is clear on the face of the contract; on its face it is obviously unclear

D. Latent Ambiguity – the ones that you don’t know about until you start to hear the evidence, you must go outside to the contract to determine the ambiguity.  Some courts will still use rules of construction before going to outside evidence.   

E. Kemp Fisheries, Inc. v. Castle & Cooke, Inc.  Section B said the vessel would be in good condition and seaworthy and that there were no warranties after delivery (same as you would do if you were selling a used car).  Court said there was no ambiguity in the contract, I will deliver you a good, seaworthy vessel, but after that you are on your own.  Was the letter of intent a final, integrated contract? Yes.  Once the contract is interpreted to not have any warranties than the evidence Kemp wanted to get in contradicted the writing so PER won’t allow the evidence and finally the court (9th circuit, using California law) said a reasonable person would have included the term in the contract and not left it an oral, side agreement.  The 9th Circuit did allow the evidence to be heard before ruling that it was not reasonably susceptible to the purported meaning.  The reason the majority rule is plain meaning because these courts believe that there should be some point where you have finality to a contract.

F. If there is a consistent way to interpret the contract, we don’t allow outside evidence.  There is a continuum from always hearing the evidence to strict adherence to the plain meaning rule.  Texas Supreme Court says auto insurance policy for the company doesn’t cover the owner’s daughter’s accident because a corporation can’t have a family member (even though the policy said you and your family member and the “you” was the corporation).

G. UCC 2-202 works covers both PER and interpretation.  If you have a final agreement you can’t contradict it, but you can explain or supplement it based on (usually explain by 1-3 and supplement with #4, but doesn’t have to be that way, can supplement via 1-3):

1. Trade Usage – however we use the terms in the trade is the meaning that will be given to the terms by the court.

a) What if I am a bricklayer but the other person isn’t?  Can’t use trade usage unless both parties are in the trade.

2. Course of Dealing – prior relations between these two parties.  Past history is good evidence.

3. Course of Performance – how have you performed this very contract and how many times (there has to be more than one performance).  If the contract says delivery by mid-month and you have accepted on the 19th every month and never complained, then it is some evidence that the contract may mean that delivery can be up the 19th of the month.  Must have occurred more than once with no objection.

4. Consistent additional terms unless the contract/writing is complete.

H. What is the hierarchy of evidence?

1. The express terms of the contract are always the most compelling evidence

2. Next is course of performance under this contract

3. Next is course of dealing – what has happened between us, how have we been dealing with each other

4. Last is trade usage (but seems to show up most often)

5. Can’t change an express term, but you can explain it.

I. Columbia Nitrogen Case – defendant can no longer afford the contract price for nitrogen because the market price is so much lower and tried to show there was trade usage evidence that allowed parties out of contract when prices went south and also course of dealing that plaintiff had excused defendant on previous occasions.  Yet violated the rule that you don’t contradict the terms of the contract and the express terms of the contract are the best evidence.  Trial court said no to the evidence and on appeal the evidence was allowed.  Things such as trade usage will be used as interpretation of the contract “unless carefully negated” per comment to UCC.  UCC gives courts room for stricter or more permissive approaches under the same statute.

J. If the contract says the widgets are to be delivered on the 15th and you have been delivered for five months on the 19th, will that be allowed, NO, the express terms of the contract control.

K. Frigaliment Importing Co. v. B.N.S. International Sales Corp. (page 617) is the chicken case.  Trying to determine what chicken means – only fryers or all chicken, fryers and stewing chicken.  First look to the contract to try to determine the definition of chicken. Just because some of the chickens in the contract are young chickens doesn’t mean all the chickens to be purchased under the contract are young chicken was court’s response to the plaintiff’s contention of the contract definition of chicken.  Using the word chicken instead of the German word for chicken; defeated his own argument by the fact that he was asked what he meant by chicken.  Next move to trade usage is only used when both parties are in the trade, but the defendant was new to the trade; however, trade usage can be used as evidence when it is common knowledge or the parties actually know it.  The plaintiff didn’t have enough evidence to charge the community at large with knowledge of the differences in fryers and stewingchickens.  Why did the defendant bring in trade usage evidence if he was new to the trade.  He is trying to show there are two different definitions to chicken.  In section 2-201 deals with which meaning to use.  Defendant is using Rsetatment 201 to say we both agreed and now the plaintiff is now trying to change his definition

1. Restatement Section 201, “Whose Meaning Prevails” (1)Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreting in accordance with that meaning.  (2)Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made (known and should have known)

a) That party did not know of any different meaning attached by the other, and other knew the meaning attached by the first party; or

b) That party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party

2. (3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent (like the two ships Peerless, if there is no contract there is not breach.)

L. Example of Restatement 201 is if Plaintiff intends A and defendant intends B and the Plaintiff knows of B but the Defendant doesn’t know of A, then the meaning will be B because the Plaintiff could have cleared up the misunderstanding.  Restatement deals with interpreting the contract.

M. If the plaintiff knew or should have known of the meaning per trade usage then we will charge the plaintiff with that meaning.

N.   Rule in Aid of Interpretation – a plain meaning court will use these before allowing outside information

1. Words and other conduct are interpreted in the light of all the circumstances and if the principal purpose of the parties is ascertainable it is given great weight

2. A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together

3. Unless a different intention is manifested,

a) Where language has generally prevailing meaning it is interpreted in accordance with that meaning

b) Technical terms and words of art are given their technical meaning when used in a transaction within their technical field.

4. Where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement

O. Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as consistent with each other.

1. Parties handwritten in something that is contrary to the boilerplate, the court will give effect to the handwriting

2. Court will give effect to specifics – all communication to be by regular mail and then another clause that says claims are to be via certified mail.  Court will give effect to the specificity

3. Courts will give effect to the better public policy

4. A contract will be construed against the draftsman

P. Gray v. Zurich (an insurance company) – dispute is trying to determine what the terms of the policy mean.  Policy was clear that it would not cover any intentional wrongs and so the insurance wouldn’t defend him and he lost the case and then sued Zurich for not defending him.  Zurich did agree to defend him for various actions and it said it would defend him if someone was suing Dr. Gray for injury and seeking payable damages.  There was also a clause that excludes intentional acts.  Damages for an intentional injury is not seeking payable damages.  Don’t know if it is intentional until the court case has taken place.  In insurance use the 8 corners policy match up the 4 corners of the policy with the 4 corners of the pleading and see if they match up.  Can interpret the contract from the way it is written and how it will be read.  It may be considered a surprise term (in fine print in an adhesion contract) and will be treated as if the term is not included.  It is the defense that is the problem in this case (we know Zurich won’t cover him for intentional acts).  Zurich says should not have to defend because it is in our best interests if he is found guilty because we won’t have to pay, but this is no conflict because all Zurich has to do is hire a lawyer to represent Dr. Gray.  Public policy in that you have no bargaining power (don’t even receive the policy until after you pay) so there is a strong presumption against the draftsman and in favor of the consumer

Q. Conditions – defined in Restatement 2nd in Section 224 as an event that is not certain to occur (taking the law school course) but it must occur before the return duty arises unless the condition is excused.  “ A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due.

R. Dove v. Rose Acre Farms, Inc.  Conditions are he must work 10 weeks, 5 days per week, can’t be late, no absences, and the job must be competed.  He was sick in the 10th week and missed work; thereby not meeting the clear express conditions of the contract.  Express conditions that are clear will be strictly enforced.  Said he worked more hours than required and the job was substantially completed.  He assumed the risk and it is a great injustice for me not to be paid.  He knew the terms and it is not as if he is not getting paid, he is just not receiving the bonus.  Could make a policy argument that if you put someone in that type of conflict:  $5,000 or going to the doctor?  In the midst of all this arbitrariness, the employer did allow flexibility (go to the doctor and work this weekend).  If that is what the parties agreed to, that is what the courts will enforce. The employees in the bonus program do not breach the contract because they don’t meet all the conditions because they had not duty.  There was not promise to complete the job on time so there was no breach.  No promise, just a condition.  Can be a condition or a promise or both and the duty to pay after completion is a conditional promise. Example in 1901 of insurance company that wouldn’t pay claim unless the doctor sent a sworn statement that deceased had the illness and the doctor would not swear (against his religion) and the courts said that the insurance company did not have to pay the claim. 

S. The condition can be either precedent, something that had to occur before a duty arose or subsequent, makes a duty go away.  It makes a difference on who has the burden of proof. The event can be a non-event or a negative, something not happening.  Restatement does not use this terminology, only has condition precedent.  An event that terminates a duty per the Restatement is a condition subsequent (rare in contracts).  Most cases are condition subsequent.  Why does it matter?

1. If you have a condition precedent the plaintiff has the burden of proof, must show the duty was met and the duty arose and the contract was breached

2. If you have a condition subsequent the burden of proof is on the defendant because a duty exists and the defendant says no the duty went away.

3. Presumption is that it is a condition precedent.

4. What is a condition subsequent?  A fire insurance policy provided that “no suit or action on this policy for the recovery of any claim shall be sustainable in any court of law or equity unless commenced within 12 months after the fire.”  Conditions precedent are having a fire occur and giving notice and then if we don’t do anything within 12 months and the insured doesn’t follow up, the duty will go away after 12 months.

T. Wal-noon Corp. v. Hill.  Condition we are focusing here is the notice provision that notice of necessary repairs must be given which is not explicitly stated in the contract, but it is implied in the language.  Conditions can be implied in the contract and if they are implied they can be implied in fact and in law.  Implied in fact is based on the contract/agreement they made and implied in law is a condition imposed upon the parties.  How can you know to fix the roof, if you didn’t know it needed to be fixed?  An express condition and an implied in fact condition will be treated the same and will be strictly enforced (except for extreme conditions).  What about restitution?  Not allowed because the contract was clear and there is no way to determine if there really was enrichment (plaintiff may have caused the roof damage and the defendant may have had a warranty claim or used a different type of roof that was cheaper).

U. In re Carter.  Plaintiff is buying all the stock in defendant company for $2.0M and there is $200K in escrow to take care of any claims.  Plaintiff has a claim that basically deals with conflict between clauses.  Paragraph 5, Representations and Warranties, that says there will be no changes except for those in the ordinary course of business and nothing will be materially adverse.  Paragraph 9, Conditions Precedent, the things that have to happen before we close and says there will be no change in the financial condition at all (with no qualifications).  Plaintiff must prove there is a breach of warranty, a promise that didn’t occur.  If you close the deal knowing the condition has not be fulfilled you waived the condition.  If you go forward, the condition precedent will not help you unless it is interpreted to be a promise.  Looked at the contract and the headings which was carefully drafted and redrafted and we are going to assume they meant what they said in the contract.  The court is using the plain meaning interpretation.

V. Promise or Condition – if it is clear in the contract we will follow the contract.  Restatement Section 227(2) prefers an interpretation that a “duty is imposed on an obligee (if the duty arises this is the person that it is owed and if it is the obligee’s control it is a promise and is not a condiotn) that an event occur” rather than that “the evenet is made a condition of the obligor’s duty.  If we can’t tell for sure we are going to assume it is a promise when the event is that person’s control and this is better because it is not as harsh in that you won’t lose everything and may have to pay some damages.  The provision that it be within the party’s control is because it doesn’t make sense to promise something not in your control. Unless the contract is of a type under which only one party generally undertakes duties, when it is doubtful whether (a) a duty is imposed on an obligee that an event occur, or (b) the event is made a condition of the obligor’s duty, or (c) the event is made a condition of the obligor’s duty and a duty is imposed on the obligee that the event occur, the first interpretation is preferred if the event is within the obligee’s control

W. The case of the insolvent owner how do you interpret when the subcontractor does not have control.  Restatement 227(1) we prefer an interpretation that reduces forfeiture. “In resolving doubts as to whether an event is made a condition of an obligor’s duty, and as to nature of such event an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.  The word “if” normally indicates a condition.  Conditions vs. promises.  If it is a condition, you will lose the entire return performance; whereas, a promise will make one subject to damages and not forfeiture.  Can only be a promise if it could have been promised, if it is not within the your control you can’t promise it.  Obligee is the one who it to get the return performance.  May not be either a condition or a promise and will interpret it so as to avoid forfeiture.  However, you can only interpret if the agreement is unclear.  Courts have interpreted this type of case as a matter of timing, that the owner paying the contractor is the point in time to measure when the subcontractor will be paid.  It is interpreted this way because the term is omitted as to what will happen if the owner doesn’t happen and a gap filler will be used that payment will be made within a reasonable time.  Somebody is not going to get paid, either the contractor or the subcontractor but it was the contractor had all the negotiations with the owner and was in a better position to judge the contractor.  Unequal bargaining between the contractor and subcontractor and the contractor is also better able to bear the risk.  Some states even have statutes that prohibit this type of contract where the subcontractor’s payment is dependent on the owner paying the prime contractor.  Engineer was not to be paid until the mine became operational and the mine never became operational (may have been allowed if the engineer was a partner in the mine, other factors include how much the engineer was to be paid and how much was paid, engineer would not be entitled to pay if he took it on a contingent basis or a bonus-type of arrangement)  Court found for the engineer because there was no indication or evidence that he was assuming the risk.

X. Employee was fired and filed wrongful termination suit but he did not give notice that he was filing a lawsuit within 30 days per his employment contract and employee says the lawsuit itself was notice but the contract said he couldn’t file the suit until 6 months after the contract and there therefore the suit itself could not be notice because it couldn’t be filed until 6 months after termination and notice would have to be a 5 months which is incompatible.  Because of the provision in the contract, he lost the right to sue entirely.  The court could have found the lawsuit to be notice and abated the lawsuit for six month.  Employee also tried to say the clause was unconscionable, but the court didn’t buy that argument either.

Y. Clark v. West.  Clark would be paid $2 per page and if he abstains from alcohol he will be paid $6 per page.  He failed to meet the condition that he not drink, however, the pages themselves were adequate.  Clearly you have a condition in the contract.  We have a waiver argument here, which is a voluntary relinquishment of a right.  What is the essence of the contract, the writing or the abstaining from drinking.  Does he want him to abstain from drinking to write the books or was he giving him something to do to keep him from drinking.  Writing the books was the essence of the contract.  You can waive the condition before it fails.  Will be held to the waiver and you are estopped from taking it back if the other party relied on it.  You can have an express or implied waiver by conduct (it must be correctly perceived).  In this case you have waiver after the condition failed, you are electing what you will do.  Nothing about accepting the pages is a waiver, but accepting and knowing he is drinking and continue to accept the pages and saying everything is great.  PER doesn’t apply because the waiver didn’t happen prior to the contract.  Waivers and modifications are never subject to PER.

1. If you waive before the condition fails – you have estoppel

2. If you waive after the condition fails – you have an election 

3. Even though the condition fails every one keeps going on with the performance.

Z. I buy a car and agree to pay on the 15th of each month and the seller can repossess if I pay late.  I call and ask if I can pay on the 20th and seller says Ok and then repossesses on the 18th.  Can the seller do that?  No, you have a waiver.  If you didn’t call and pay on the 20th for several months and then suddenly the seller repossesses the car, you will argue that it is implied waiver.  UCC 2-208 says you go by the express terms but that can be waived and the course of performance as an implied waiver.  I assume that the seller doesn’t care that I pay on the 20th and seller will be estopped from repossessing.  Keep paying late and the seller keeps threatening to repossess the car, but if the scenario of the seller crying wolf continues it will also be an implied waiver.  Putting an anti-waiver clause in the contract, even if I waive a payment, I do not waive any future payments and then I allow you to pay late for several months, it will still be a waiver, just like any other provision you can waive the anti-waiver clause.  You can waive without consideration.  Can I get my provision back?  Yes, if I waived the provision voluntarily, I can reinstate it with proper and adequate notice.  Notice must be adequate and fair (can’t let him know on the 14th that he must pay on the 15th or it will be repossessed will not be considered fair).  If you allow the buyer to pay on the 20th for additional interest you can’t reinstate the waiver because you received consideration and it would be a contract modification.

AA. Aetna v. Murphy.  We are really looking at Murphy’s insurance company, Chubb’s, obligation to pay for Murphy.  Chubb’s insurance contract with Murphy states that notice must be given as soon as practicable or they do not have to pay.  Murphy didn’t give them timely notice, so he doesn’t have any insurance.  The materiality or the importance of the condition and the forfeiture and how harsh it is deals with disproportionate or extreme forfeiture per Restatement 229, but at some point we may say it is too harsh because it is based on a technicality (like the insurance that wouldn’t pay because they didn’t get a doctor’s statement of the illness on the deceased).  Won’t use this doctrine if the clause is a really big deal to one of the parties.  It is very tempting to use this doctrine alot and the courts won’t allow that.  Minor deviations for a major forfeiture will be tolerated, but a major disregard of timely notice will not be excused because it causes prejudice to Chubb.  Courts will not excuse the provision if it will prejudice the other party.  This doctrine has been used in renewal of leases (unless the lessor has already leased it to someone else and then he won’t be excused).  Could be extreme forfeiture if Clark only drank champagne at his wedding and West said only $2 per page, it may be considered extreme forfeiture.  The doctrine developed in property laws, avoidance of forfeiture for residential property is a statute in Texas, has time no matter what the contract says to bring the payments current after receiving notice of foreclosure.

1. Restatement 229 – to the extent that non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.

AB. Kingston v. Preston.  Plaintiff will work for 15 months as an apprentice and provide good and sufficient security for the payments to be made in the future in return for the silk mercer business.  The plaintiff is trying to force the defendant to perform even though the plaintiff has not completed the contract himself.  Literally in the contract there were only promises (covenants) and nobody ever expresses them as conditions.  There are three types of covenants

1. Mutual and Independent – I don’t have to perform my promise to sue you for the breach of your promise (you give me your $3,000 and after that I will give you my car).  Lord Mansfield didn’t like this where each could breach and sue each other.  Leases stayed independent for the longest amount of time but that has been changing in modern day and leases are now more contractual.  If lessors doesn’t perform you don’t have to pay.

2. Mutual and Dependent condition – precedent – one promise depends upon the other – Lord Mansfield chose this and said the security must be provided before the business has to be transferred.  How does he get this into their agreement?  He said it is an implied condition and it is implied in law.  We don’t know that this necessarily had to be the agreement but it is what reasonable people would do and it is a just way to handle this.  Will assume the covenants are related and dependent and take care of it in the agreement rather than with lawsuits.  Also called CONSTRUCTIVE conditions.

3. Dependent conditions – concurrent – to performed simultaneously

4. Conditions (recap)

a) Express Conditions – written

b) Implied Conditions

(1) Implied in fact - Implied Conditions in the contract (lease clause to notify if repairs are needed)

(2) Implied in Law (constructive)

AC. Goodison v. Nunn – Shouldn’t have to pay for the property and not get the property in return.  Different from the Kingston case because the plaintiff was trying to force the sale, in this case the seller is suing saying you should pay me before I convey the property.  Seems that these are dependent covenants.  The court says these are dependent, related conditions but they must happen simultaneously.  They are concurrent conditions, both parties perform at once or at the same time.  To get damages, you don’t want have to convey the property in order to be able to sue for liquidated damages, to prove your performance you offer performance by tendering your performance, offer it with the ability to complete performance.  If neither party tenders, after a reasonable amount of time, the contract will be considered mutually rescinded.  We prefer concurrent conditions if we can find it that way per the Restatement, nobody has to perform and worry about the other party performing.  Strong presumption in contracts that performance is conditional the conditions are dependent   

1. UCC 2-511 gets you the same concept.  Tender of Payment by Buyer; Payment by Check  (1) Unless otherwise agreed tender of payment is a condition to the seller’s duty to tender and complete any delivery, (2) Tender of payment is sufficient when made by any means or in any manner current in the ordinary course of business unless the seller demands payment in legal tender and gives any extension of time reasonably necessary to procure it, (3) Subject to the provisions of this Act on the effect of an instrument on an obligation (Section 3-310), payment by check is conditional and is defeated as between the parties by dishonor of the check on due presentment.

2. UCC 2-507, Effect of Seller’s Tender; Delivery on Condition, (a) Tender of delivery is a condition to the buyer’s duty to accept the goods and, unless otherwise agreed, to the buyer’s duty to pay for them.  Tender entitles the seller to acceptance of the goods and to payment according to the contract. (b) Where payment is due and demanded on the delivery to the buyer of goods or documents of title, the seller may reclaim the good delivered upon a demand made within a reasonable time after the seller discovers or should have discovered the payment was not made. 

AD. Palmer v. Fox – two issues:  the dependency of the conditions and if it is a material breach (not paving the roads and graveling), an important breach not just a minor problem with the performance.  Once we have a material breach by one party, the other party can suspend performance.  The court calls these concurrent conditions but except for happening over the same period of time the performances are not occurring at the same time.  Really we have (alternating) precedent conditions, but it is important that the court thinks the conditions are dependent.  Throughout the time period the payments and improvements will be made, but defendant saw the subdivision wasn’t getting completed, so he quit paying for the lot.  Doesn’t help that they will gravel the street in front of his house ($7), the streets throughout the subdivision need to be graveled.  The presumption is the performance that happens over time happens first, then the immediate performance occurs, in the absence of the contract stating otherwise.  Presumption is that performance comes first and that payment.  In construction contracts the contractor doesn’t build the building first and then get paid and you could even prove this by trade practices.

1. Restatement 237 – except as stated in Section 240, it is a condition of such party’s remaining duties to render performance to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.

2. Jacob & Youngs v. Kent – the agreement to put in Reading pipes is a promise, not a condition.  It is only a condition if the omission will result in the forfeiture of payment.  Not doing the promise does not result in forfeiture of payment, but will result in damages.  The requirement in the contract for Reading pipes is not a condition, it is a promise.  The real condition for the final payment is that the architect must inspect and certify performance, but the court ignored that condition and re-evaluated everything.  Since it is a final payment, it means you have been finished the house, performance is completed.  The condition of the final payment is performance and this case is about defining performance and if it means everything has to be perfect, then you would have to have Reading pipes to get paid.  Can never get perfect performance on the construction of a house.  Not fair to contractor because he no longer has the house.  To make it a condition, say that unless you use Reading pipe you will not get paid, and the contractor will make certain it is Reading pipe.  This case involves a substantial performance here, good enough performance.  You basically got what you bargained for.  What things do you take into account for substantial performance:

a) Likelihood of curing the problem 

b) How important is it to the performance (contract to paint one room and you paint it the wrong color you won’t have substantial performance, but if you paint only one room is a skyscraper the wrong color you will have substantial performance)

c) Compare the breach to the size of the contract

d) Whether you acted in bad faith (important to this court, not necessarily so in the Restatement)

3. The use of Reading pipes was a promise and the non-use of them was a breach such that the owner can get damages (that could be deducted from the final payment).  How do you calculate damages?  The difference in the value of the house with Reading pipes and one without Reading pipes?  The court said there was no difference in value and damages would be nominal.  Damages could have also been calculated by determining the cost to replace which would cost a lot in this case and the court calls this economic waste (besides the owner wouldn’t replace the pipes anyway, it would be a windfall to the owner).  Why didn’t the architect inspect the pipes, if they were so important, perhaps the action should have been against the architect or the architect waived the requirement (if you considered it an express agreement) for the Reading pipes (making a waiver argument).  Also the house has been completed for some time and taken possession of it (another argument for waiver).

AE. O.W. Grun Roofing and Construction Co. v. Cope.  Contracted for a russet glow roof for $648.  She is suing to get the mechanic’s lien removed from her house and damages for the inferior roof.  Does she have to pay for the roof? No because there is a material breach.  You can never have both a material breach and substantial performance (or neither if the construction is not far enough along).  A material breach preclude substantial performance.  She received a functional roof so wasn’t that substantial performance?  No, because this is one of the cases where aesthetics are important.  Buy a roof for protection and to look good (curb appeal).  The condition was not fulfilled, if you must perform, you must perform substantially and since that didn’t occur you are in breach and there is not substantial performance.  If color was only slightly off, would not be a breach, but installing a green roof would have been a material breach.  Since they promised a russet glow roof and the contractor was in breach, she will get damages for replacement costs ($122 and the $648 she didn’t pay).  Contractor didn’t succeed with the quantum merit argument (and asked for restitution) because there was no benefit conferred because she will replace the streaked roof nor was she considered to have waived the condition through acceptance because she complained from the start and you couldn’t expect her to move out of her house.  If the contractor had done roof repair that did not have to be redone and the new roof would only cost $400, the contractor may have gotten restitution.  The wrong color roof on the Jacobs & Young house would not negate the substantial performance because they received a house (and in this case the roof was the entire job) and the damages would have been different, the cost to replace the roof. 

1. Restatement Section 241.  Circumstances Significant in Determining Whether a Failure is Material – In determining whether a failure to render or offer performance is material, the following circumstances are significant:

a) The extent to which the injured party will be deprived of the benefit which he reasonably expected

b) The extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived

c) The extent to which the injured party failing to perform or to offer to perform will suffer forfeiture

d) The likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances

e) The extent to which the behavior of the party failing to perform or to offer to perform comports with standards of goog faith and fair dealing.   (Can be intentional without having bad faith and bad faith is only one of the factors to be considered in determining a material breach)

2. When do you get to cancel the contract because of material breach? Must add a timing element per Section 242.  If time is of the essence, you can cancel the contract if performance is not timely. 

a) Section 242, Circumstances Significant in Determining When Remaining Duties are Discharged

b)   Under the UCC you do not have substantial performance, you have UCC 2-601, the perfect tender rule (must conform with K).  Why is it perfect tender? Because with goods the seller can keep the good and re-sale them (whereas you can’t to that with sales or construction project

c) Under CL performance was substantial performance, it is harsh to say that it is perfect performance.  On the other hand it really means substantial performance and painting 3 sides of the house is not substantial performance (not defined as over half the job).  Substantial performance is complete performance with some deviations

AF. Lowy v. United Pacific Insurance Co.  Lowy had completed the vast majority of the grading work (98%) but he did not do any of the curb work, so there isn’t substantial performance.  The court says the contract is divisible which is a doctrine that will help the party who has partially performed, and can pay for the part completed and not pay for the part not performed.  If the parties has really intended to have two contracts, they would have had two contracts.  Does the contract have two discrete parts and does it naturally break out.  Per Restatement the performance and payment must correspond (called corresponding pairs of part performance.  This case even had two separate bonding requirements and couldn’t begin the second portion of the work until the first portion was completed.  Who breached the contract?  The plaintiff added requirements and didn’t pay and then defendant walked off the job.  ALWAYS LOOK FOR THE FIRST MATERIAL BREACH, which is the case here and because of this the defendant didn’t really need this doctrine and could have gotten damages for the other part of the contract.  Even if the party breaches, he can be paid via CONTRACT RECOVERY for the part performance if the contract is divisible. If defendant breached, he will get paid the portion he breached and will also have to pay damages resulting from his breach (example is he is owns $20K and would have done remainder of work for $50K but it will cost the owner $60K to do the work as a result of the breach, so the party that breached will get $10K).  Must look at what the parties had in mind in the contract.  Not usually used in construction contracts.  HYPO:  logs to be delivered via the river and the river floods and some of the logs are lost, can the contract be divisible?  Yes, because the price was per log and for those lost log, they will get damages if they have to pay a higher price in the open market.  Must always ask is it something that makes sense to break down and construction projects don’t lend themselves to this. The UCC sections related to the divisibility doctrine are as follows: 

1. UCC 2-307, Delivery in a Single Lot or Several Lots, Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single delivery and payment is due only on such tender but where the circumstances give either party the right to make or demand delivery in lots the price if it can be apportioned may be demanded for reach lot and perfect tender rule (negates the idea of divisibility), but if you take 50 you must pay for 50.

2. Progress payments in a construction contract are not part performance for part payments so not divisible and are usually ENTIRE. 

AG. Problems on page 690

1. The case of the unpaid contractor:  $1,500 for signing contract, $10,000 for delivery of the materials, $15,000 for rough carpentry and plumbing, and $3,500 for completion is not divisible when the owner breaches when he refuses to pay the $15,000 when the rough carpentry and plumbing are complete, not sensible to have the contract broken out this way for the construction of a house.  The contractor will be able sue for damages.

2. The case of the defaulting thresher – doesn’t make sense to break it down and do it per unit when use priced the job based on the size of the job (would charge more per bushel for a small job than for a larger job) OR the job could be divisible per each bushel of wheat or oats, like charging per log.

AH. Britton v. Turner – defendant was to pay the employee $120 for one year of work.  The employee voluntarily quit after 9.5 months, so there is no substantial performance and he breached, so no damages.  Could have pled divisible and said it was $10 per month assuming the level of effort even over the 12 months.  At the time the rule was if you don’t perform, you don’t get paid so don’t breach.  The court gave his restitution under the doctrine quantum meruit by saying he has a separate action in restitution.  Restitution is a separate action, it is way to prevent unjust enrichment of the other party and to be compensated for the benefit conferred.  He was given $95 which would have probably been the result under divisibility if is was divided into $10 per month for the labor.  RESTITUTION IS NOT A CONTRACT RECOVERY and you don’t have look to the contract, it thrown out.  If the court decides that his work is only $75, then he will only receive $75 under restitution.  Court didn’t like the unjust result that if employee breaches on day 1 it is the same penalty as if breaches in the ninth month and the employer accepted the work and also the employer may harass the employee in the last months trying to get him to quit.  What if the work is now worth $200 in the market?  The contract doesn’t GOVERN the recovery but it does LIMIT/CAP the recovery.  We will not allow the breaching party to receive more than the contract value because it would encourage breach if you were in s losing contract and the breaching party will be liable to the employer for any resultant damages.  Tricky – you must make certain that you haven’t already taken the damages into account in the recovery.  There is $25 remaining on the contract and must now pay $100 which is $75 in damages and deduct the $75 from the $95 and the employee gets $20 or can say the 9.5 job is only worth $20 and then can’t deduct the $75 again.  Employment contracts are always divisible today (by statute usually must be paid twice a month).  Making a movie cannot be divisible. 

1. San Antonio case – paying $1,500 for property over time and will get property upon full payment and after paying $1,000 he defaulted and defendant sold the property for $1,300 and plaintiff sued for restitution and trial court awarded him $1,000.  The court of appeals agreed with the idea of restitution but only gave $800 because the defendant had $200 in damages ($1,500 he would have received less the $1,300 he received).  Defendant should have argued that the plaintiff had the benefit of possession while paying for $1,000.  Plaintiff even sued for $250 in architect fees and got them even though he breached the contract (very poor representation for the defendant).

2. Restitutionary Relief and the Wrongdoer – putting in a 10 year pool instead of the 20 year pool that was contracted for and he was found to be in material breach and no substantial performance.  If there is no substantial performance and the pool contractor didn’t get paid SO NO DAMAGES.  Cost to replace is $20K would be economic waste and it is a good pool, just won’t last as ling or $5,000 for diminution in value (how much the value of the pool received than the pool contracted for). If pool contractor seeks restitution, some courts won’t allow it because he committed fraud/misrepresentation and courts won’t help you.  To measure the benefit conferred, can be measured in two ways:

a) The cost to replicate - $12,000

b) The increase in value to the owner’s party - $5,000

c) The court will choose the $5,000 because the lower amount will always be given to the breaching party (in favor of the non-breaching party).  The positive benefit has been conferred and he will be reimbursed for that.  There are no damages unless he did something like running into the garage door and damaging it.

d) Attorney and client contract.  The attorney breached the contract, he was supposed to represent the client though appeal.  Won’t get 25% of the $100K because that is contract recovery and he didn’t do everything he was supposed to do.  What about $17,500 ($25,000 less the $7,500 that client paid for the substitute attorney) but can’t use this because again it would be contract recovery and he isn’t allowed this because there was a material breach.  $15K is the reasonable value of his services through trial (based on the hourly rates).  He will get $0, his professional responsibility to the client was breached.  He would be allowed to recover his expenses.  There is never an implied agreement in an attorney/client contract (lesson be specific).

AI. Changed Circumstances:  Impracticability.  Hypo, contract to ship good from Galveston to Mid-East and the Suez canal is closed and it will cost $150K rather than the $50K contracted for and the shipper asked for an adjustment to the contract and it was denied and shipper than asked to be excused from the contract.  Factors to look at:

1. Knowledge and foreseeability that Suez Canal could be closed

2. If the contract is to ship goods through the Suez Canal and that is impossible at this time.

3. Courts are reluctant to excuse performance.  These losses normally don’t go, we have just shifted the loss to the other party.  Doctrine is appealing but uses seldom.

AJ. There are two types if impracticability:  existing and supervening

AK. Mineral Park Land Co. v. Howard – basically contract law is strict liability and if it is hard to do, it doesn’t mean you are excused, if you don’t perform you are in breach.  Most people, when they talk about this doctrine call it the doctrine of impossibility (nothing left to take from the gravel pit); however, in this case the gravel was under water.  Could say that the interpretation was all “accessible” land.  Can’t say this is impossible, it is impracticable (not impractical).  Impracticable is used to denote that it is extreme (almost impossible) and it becomes so difficult that it is obvious you wouldn’t have contracted for it.  Extreme and unreasonably difficulty, expense, injury or loss involved

1. Restatement Section 261, Existing Impracticability or Frustration, (1) Where, at the time a contract is made, a party’s performance under it is impracticable without his fault because of which he has no reason to know and the non-existence of which is a basis assumption on which the contract is made, no duty to render that performance arises, unless the language or circumstances indicate the contrary.

a) A fact that exists at the time of contracting, without fault, and the basic assumption is the non-existence of the fact will result in a discharge of the duty UNLESS the language or circumstances indicate differently.  Must have all the elements to be excused

b) Under mutual mistake (must have material mistake) you are trying to void the contract but under impracticability you can perform some of the contract and make the party pay for what he used.  In mistake you may have thought about it, but no thinking under impracticability.  In mutual mistake the parties may still be able to perform but under impracticability you cannot perform at all

AL. United States v. Wegematic Corp. was not discharged of their duty to perform because there did not a basic assumption of the non-existence of the fact and there was also assumption of the risk (language and circumstances indicate the contrary) by guaranteeing something would be delivered on a certain date.  Can you guarantee something you can’t do?  Yes, people do it all the time (can guarantee someone will be “completely satisfied”).  Court also said that this perhaps wasn’t even totally impracticable because you can recoup the development costs with subsequent purchasers of the computer you developed for the government (so perhaps this case doesn’t even fit the definition of impracticability).  Court used the UCC by analogy:

1. UCC 2-615, Excuse by Failure of Presupposed Conditions (doesn’t have the without fault element of the Restatement, but UCC has the overriding assumption of good faith).  Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

a)    Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basis assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid

b) Where the causes mentioned in paragraph (a) affect only a part of the seller’s capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocate in any manner which is fair and reasonable

c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.   

AM. Posner’s superior risk bearer (doesn’t mean deep pockets) (page 723), he applies economics to contract law.  Who is better able to carry insurance, including a term in the contract, or informing the other party.

AN. Taylor v. Caldwell.  If we excuse the defendant for the loss of the hall due to fire, we are telling the plaintiff to eat his costs.  This is the case that originated the doctrine of impracticability in England and that is always cited.  The court said that there is an implied (in law) condition that the hall would be provided.  Reasonable parties would have allowed the excuse and not be bound to provide a music hall that isn’t there.  Defendant was not liable for damages.  This is the Doctrine of Supervening Impracticability (you have an EVENT (after the contract):  generally acts of God, strike, etc) or similar to personal services contract and the person dies, but if not available to perform due to death should not be liable.  If foreseeable, you will not be allowed an excuse and you should have put it in the contract (covered with the language, “basic assumption on which the contract was made (something you weren’t thinking about) ” it is foreseeable that a contract could burn down or a person might die; however, if you thought about it, you better put your own excuse in the contract. 

AO. When you die your house payment and car payment (contracts) can still be performed because you are not essential to the fulfillment to the contract (an example is having Frank Sinatra doing a concert).  Likewise, a music hall tends to be unique and can’t substitute another music hall.  So always analyze UNIQUENESS.

AP.  Canadian Industrial Alcohol v. Dunbar Molasses Co.  The contract specifies that he must obtain the molasses from the National Sugar Refinery (which makes it impossible), so he doesn’t have to find other sources of molasses.  However, the Molasses Company was at fault by not protecting its supply by having a contract National Sugar Refinery and then you would have some recourse.  Dunbar didn’t get the doctrine of impracticability because of fault and assumption of risk and when a party doesn’t protect themselves, the courts won’t punish the other party. 

AQ. Contractor (page 732) normally assumes the risk of subsurface conditions and will be responsible for things within his expertise (that land will support the house) UNLESS the owner provided the contractor with plans and said architect says it will work, the contractor will be excused if all he is asked to do is execute

AR. A government order is an excusing event per Restatement 264 or knowing that the government order is forthcoming

AS. Can also have Temporary Impracticability to excuse delays.  Does it just delay the performance and he still has to perform or do we excuse his performance entirely?  It is a function of the changed circumstances (it could be a whole new contract).  If the delay changes the deal and make it more materially burdensome (such as other commitments and increase costs).  Trying to determine if 10% increase is materially more burdensome, must look as the profit margin.  Builder is better risk bearer to carry insurance on a house in progress and since builder can re-build it really doesn’t fit the definition of impracticability.  If house burns down while contractor is re-roofing, the contractor will be excused and the homeowner is in a better position to bear the risk through homeowner’s insurance and contractor will get restitution for the benefit of the 40% roof conferred 

AT. Anybody can build this house and after contractor dies, the estate will be liable for the damages (not personal services) 

AU. Supervening Impracticability (includes anything impossible plus those things that are very, very difficult, close to impossible)

1. An event that occurs after the contract

2. The event makes performance impracticable

3. Without the fault of the party to be discharges

4.  That due to the event 

5. Non-occurrence of the event is a basic assumption

6. Then the duty is discharged, UNLESS

7. The language and circumstances indicate otherwise 

AV. Goods being identified to the contract per UCC 2-501, Insurable Interest in Goods; Manner of Identification of Goods.  Is the corn that is already planted identified to the contract, or the source can be identified, or it can be just goods generally (not particular about what corn it is).  Seller knows that buyer is buying the corn in months in advance to lock in the price and price fluctuations will not excuse the seller’s performance for impracticability and price fluctuations are something the risk of which is bargained for.  UCC 2-615 will excuse performance for extreme price fluctuations that are a result of things such as an act of God or an embargo.  Perhaps the seller of the corn can say it is really a contract to sell his specific corn and he doesn’t have to go to the open market (can perhaps make the argument based on prior dealings with the buyer and custom) and if that is the case the seller’s performance will be discharged.  If you have growing crops, performance can be excused under either UCC 2-613 or UCC 2-615 (UCC generalized excuse).  If you can only produce !0,000 bushels of corn and you have 3 contracts, you must do a reasonable allocation of the corn among your contracts and your regular customers and yourself.  If it is a particular contracts text with Prof. Powers autograph, it is identified to the contract, as opposed all the other contract texts.  If it is just from the general lot of texts and the book is destroyed, the seller will not be excused from performance.  

1. UCC 2-613, Casualty of Identified Goods – Where the contract requires for its performance goods identified when the contract is made, suffer a casualty without fault of either party before the risk of loss passes to the buyer, or in a proper case under a “no arrival, no sale” term  (Section 2-324) then:

a) If the loss is a total the contract is avoided; and 

b) If the loss is partial (corn seller can provide on 10,000 bushels instead of 20,000 bushel or if the corn is of lesser quality with an adjustment) or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for deterioration or the deficiency in quantity but without further right against the seller 

2. UCC 2-501, Insurable Interest in Goods; Manner of Identification of Goods, The buyer obtains a special property and an insurable interest in goods by identification of existing goods as goods to which the contract refers even though the goods so identified are non-conforming and he has an option to return and reject them.  Such identification can be made at any time and in any manner explicitly agreed to by the parties. In the absence of explicit agreement identification occurs

a) When the contract is made if it is for the sale of goods already existing and identified

b) If the contract is for the sale of future goods other than those described in paragraph c, when goods are shipped, marked or otherwise designated by the seller as goods to which the contract refers

c) When crops are planted or otherwise become growing crops or the young are conceived if the contract is for the dale of unborn young to be born within 12 months after contracting or for the sale of crops to be harvested within 12 months or the next normal harvesting season after contracting whichever is longer

d) (2) The seller retains an insurable interest in the goods so long as title to or any security interest in goods remains in him and where the identification is by the seller alone he may until default or insolvency or notification to the buyer that the identification is final substitute other goods for those identified 

e) (3)  Nothing is this section impairs any insurable interest recognized under any other statute or rule of law.

3. FOB, New York or destination, means that the shipper is responsible for the goods until they arrive in New York.  This is a risk allocation.

4. Dealing with the issue of price increases, normally you don’t get an excuse just because your price increased.  Alcoa had an escalator clause so that the contract remained profitable (developed by Alan Greenspan) and prices increased dramatically beyond the escalator clause and could cost $60M and ripple effects and the court used mutual mistake (shouldn’t be able to use it for bad predictions) and also rewrote the escalation clause.  It was a district court case that settled before appeal.  Court also used frustration of purpose

5. It is not an excuse from performance that you can’t pay because you are assuming the risk of your ability to pay.  Money can be paid, it is just that you don’t have it; whereas, impracticability requires something that can’t be done once the event has occurred (getting through the Suez Canal, or Frank Sinatra singing).  We take a subjective or objective approach and with excusing a contract we use an objective approach.

AW. Frustration of Purpose

1. Paradine v. Jane (England 1647) – the court took a hard-line approach because it is a lease and you are conveyed the interest in the land and you accept to risk associated with the property as a lessee. Could have just as easily profited from the German Army’s presence and he wouldn’t have shared that with the lessor.  Also if you want an excuse, define them and put them in the contract (it was an unconditional excuse to perform) 

2. Krell v. Henry (England 1903) used the implied condition reasoning from Taylor v. Caldwell.  It is not impossible, but it is the cited case for frustration of purpose per Restatement Section 265.  The courts found the implied condition from the evidence (the room was advertised for the purpose of the coronation, it was on the parade route, etc.).  This contract could be performed, the room could be let and the other party could pay.  Why did the court include the derby day cab case?  To show that this is a limited doctrine, to show that courts won’t allow a lot of cases that will excuse contract.  There must be a substantial frustration either based on the particular assumption or that the contract no longer has economic value.  This is a perfect example of frustration of purpose, but it is rarely used

3. Restatement Section 265, Discharge by Supervening Frustration – where, after a contract is made, party’s principal performance is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

4.  Note 3 on page 759, Lloyd v. Murphy, the reason for the contract was to lease land to sell cars and that wasn’t allowed per World War II and the court was unwilling to use frustration of purpose because the land leased still had economic value for other purposes and the court also said foreseeability was an issue.  However, during prohibition so bars were let out of contracts due to frustration of purpose.  Alcoa court also said the purpose of the contract to make a profit and that purpose was frustrated which would mean that performance under every unprofitable case would be excused.

AX. Washington State Hop Producers, Inc. v. Goschie Farms, Inc. – a good modern day example frustration of purpose case.  Why should I pay all this money for all this hop base, when at the end of the year it will be obsolete?  Pool B is definitely a frustration of purpose since there is nothing to buy in 1986 after the system is abolished  and for Pool A you should only rent it for one year and not purchase it for all years.  The dramatic decrease in price is evidence of the frustration of purpose and reflects the current rental price.  Is it foreseeable that the hop base would end?  Everyone was complaining about it and court acknowledged the foreseeability but viewed it a similar to talk that the IRS will be abolished or a flat tax?  They didn’t expect something to be done.  Even if they could foresee it, they couldn’t bargain for it (not a good frustration of purpose, because it seems like assumption of the risk).

AY. Try to keep the doctrine of impracticability (it is impossible or extremely difficult to perform) separate from the Doctrine of Frustration of Purpose where the contract no longer makes sense or the purpose of the contract no longer exists and NEVER use it because the contract is no longer profitable.  Both doctrines excuse the performance of the party.  If a contract to design a wedding dress and the gown is complete but before delivered the wedding is cancelled.  The buyer of goods assumes the risk of the ultimate needing of the goods, if you say you are going to buy it, you must buy it regardless if you need it or not. (just like that the buyer promising to buy).  There is no Frustration of Purpose in the UCC.  Sellers will plead impracticability.  The buyer can only argue Frustration of Purpose, he can’t say that he can’t perform because all the buyer has to do it pay to complete his performance and payment is not excused (so will have to pay for the wedding dress).  Excuse is used to mean excusing performance, NOT excusing conditions.  The only time we excuse conditions is if there is a minor technical condition (not being able to submit the originals).

AZ. The doctrine of divisibility says if you used the music hall for one concert and then it burned, he would get paid for the one rental of the music hall instead of the four concerts contracted for and you also have the doctrine of restitution.

IV. Breach of Contract and Permissible Remedial Responses

A. Hochster v. De La Tour – plaintiff sued prior to the date of the commencement of performance of the contract.  Defendant could change his mind and take the trip and hire the courier.  Compared it to a contract to marry and you married someone else or agreed to sell the goods to someone and then sold them to someone else is a breach of contract and defendant says those cases are different because he can still change his mind.  The real reason all these are a breach is that it does something detrimental to the contractual relationship.  Part of the reason for enforcing contract is so that people can plan their activities and for security.  The plaintiff has a dilemma and in this case the plaintiff went out and got another job and then defendant said that meant the plaintiff accepted a rescission and has not right to damages.  A damage claim isn’t as good as a job (may not be able to claim) but if he gets a job does he give up his claim for damages.  The court seemed to misapprehend what the plaintiff’s rights were.  This court gave the plaintiff the right to sue early but it gave rise to THE DOCTRINE OF ANTICIPATORY BREACH AND REPUDIATION.

B. A repudiation can occur in two ways:

1. A clear statement that the person will not perform (in a material breach of  the whole or essence of the contract.  It must be clear – saying I am having second thoughts is not repudiation

2. Voluntary affirmative act that makes it apparently impossible to perform (marrying someone else, selling the goods to someone else, or taking a boat to Australia in 1753)

3. It repudiation is retracted before anything has happened then the contract is back in (Restatement 256).  Repudiation is not defined in the UCC but the effect of it is dealt in UCC 2-610 and UCC 2-611

C. Restatement Section 250, When a Statement or an Act is a Repudiation, A repudiations is

1. A statement by the obligor to the obligee indicating that the obligor will commit a breach that woul of itself give the obligee a claim for damages for total breach under Section 243, or

2. A voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach.

3. The failure to give assurances, if demanded by the buyer per Section 251.

D. Restatement Section 256, Nullification of Repudiation or Basis for Repudiation

1. The effect of a statement as constituting a repudiation under Section 250 or the basis for a repudiation under Section 251 (When a Failure to Give Assurance May Be Treated as a Repudiation) is nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he materially changes his position in reliance on the repudiation or indicated to the other party that he considers the repudiation to be final

2. The effect of events other than a statement as constituting a repudiation under Section 250 or the basis for a repudiation under Section 251 is nullified if, to the knowledge of the injured party, those events have ceased to exist before he materially changes his position in reliance on the repudiation or indicates to the other party that he considers the repudiation to be final. 

E. Taylor v. Johnson – the defendant repudiated the contract when they sold the horse and they also repudiated the contract when they sent the letter saying the plaintiffs were released from the contract.  The plaintiff doesn’t accept the repudiation and the defendant makes arrangements with the new owners of the horse for the stud service.  The plaintiff has now waived the repudiation and we are back in business (similar to a complete retraction prior to the plaintiff taking action on a repudiation will put you back in the business).  This isn’t a repudiation or breach because you are not past the period of performance.  The plaintiff is in the same kind of bind as the plaintiff in De La Tour, except in this case the plaintiff made a new contract with the defendants.  The plaintiff was saying the runaround he was getting was an implied repudiation (there is no clear statement that the defendant will not perform or a voluntary affirmative act that will make the contract impossible to change).  The plaintiff acted precipitously.  The plaintiff can demand assurances that the contract will be performed, what you do when you are insecure to preserve your cause of action

F. Restatement Section 261, When a Failure to Give Assurance May be Treated as a Repudiation

1. Where a reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach under Section 243, the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance

2. The obligee may treat as a repudiation the obligor’s failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances of the particular case.

G. AMF, Inc. v. McDonald’s Corp. – Court says AMF can’t sue McDonald’s for breach because AMF itself is in breach.  The UCC requires the demand for assurance to be in writing per UCC 2-609, but yet the court didn’t require it here.  It isn’t until things entirely break down that parties seek legal advice.  UCC 2-609 isn’t real helpful and after the fact you go looking for something that could be considered a demand for assurance.  AMF is suing McDonald’s for an anticipatory breach and repudiation.  All that needs to proven here is that McDonald’s was not in breach (not the AMF breached, which seems to be obvious).  They can’t sue McDonald’s for not paying if they can’t perform and, therefore, AMF won’t have any additional rights just by suing early.  To prevail AMF would have had to show that they were ready, willing, and able to perform but for the repudiation (and they weren’t in this case).  If the repudiation is the only reason you can’t perform that won’t prevent you from suing.  If courier had broken his leg and couldn’t go on trip then he could sue under anticipatory breach

H. UCC 2-609, Right to Adequate Assurance of Performance (must be in writing and reasonable time cannot exceed 30 days) 

1. A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.  When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable “suspend any performance” (protects the party that is worrying) of which he has not already received the agreed return

2. Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards

3. Acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future performance

4. After receipt of a justified demand failure to provide within a reasonable time not exceeding 30 days such assurance of due performance as is adequate under the circumstance of the particular case is a repudiation of the contract   

I. UCC 2-610, Anticipatory Breach, When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may

1. For a commercially reasonable time await performance by the repudiating party; or

2. Resort to any remedy for breach(Section 2-703 or Section 2-711), even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and

3. In either case suspend his own performance or proceed in accordance with the provisions of this Article on the seller’s right to identify goods to the contract notwithstanding breach or to salvage unfinished goods (Section 2-704)

J. UCC 2-704, Seller’s Right to Identify Goods to the Contract not withstanding Breach or to Salvage Unfinished Goods, an aggrieved seller under the preceding may:

1. Identify to the contract conforming goods not already identified if at the time the seller learned of the breach they are in the seller’s possession or control;

2. Treat as the subject of resale goods which have been demonstrably been intended for the particular contract even though those goods are unfinished.

3. Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial judgment for the purpose of avoiding loss and of effective realization either complete the manufacture and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value or proceed in any other reasonable manner. 

K. Is the seller’s insolvency a repudiation in and of itself?  Not a cleat statement or a voluntary act

L. If there is a repudiation, you don’t need to make a demand for assurances (a common mistake).

M. You don’t get to suspend performance for something the party has already performed on (you must pay for anything you have received or deliver anything you have been paid for)

N. Overtures to modify the contract is not a repudiation (due to 500% increased cost to manufacture the goods or acts of God) and if buyer is then insecure and asks for assurances and he gets none, then the buyer may not have a repudiation due to impracticability.  If buyer can’t perform (can’t pay) he can’t repudiate because he can’t pay.  What if you become aware of buyer’s insolvency after the contract is executed the seller can use UCC 2-702(1), Seller’s Remedies on Discovery of Buyer’s Insolvency, where the seller discovers the buyer to be insolvent he may refuse delivery except for cash including payment for all goods theretofore delivered under the contract, and stop delivery under this article, which allows the seller to require cash for any future sales.  Can also put an insecurity clause in the contract, which will relieve the seller of having to make a demand for assurances; however, must still use good faith relative to the clause and cannot be arbitrary. 

O. Restatement Section 254, Effect of Subsequent Events on Duty to Pay Damages

1. A party’s duty to pay damages for total breach by repudiation is discharged if it appears after the breach that there would have been a total failure by the injured party to perform his return promise

2. A party’s duty to pay damages for total breach by repudiation is discharged if it appears after the breach that the duty that he repudiated would have been discharged by impracticability or frustration before any breach by non-performance.

P. Plotnik v. Pennsylvania Smelting and Refining Co. this is an installment contract governed by UCC 2-612, Installment Contract; Breach (the plaintiff in refusing to ship breached such that the buyer is justified in not paying)

1. An “installment contract” is one which requires or authorizes the delivery of good in separate lots to be separately accepted, even though the contract contains a clause “each delivery is a separate contract” or its equivalent

2. The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment

3. Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole.  But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings action with respect only to past installments or demands performance as to future installments.

Q. Per UCC 2-612 (an exception to the perfect tender rule) the buyer can reject if the non-conformity substantially impairs the value of the installment and it can’t be cured, unlike a one-time purchase, which is subject to the perfect tender rule.  Can cancel the contract if the one non-conforming installment substantially impairs the value of the whole contract.  Can be due to timing that it substantially impairs the contract, or look at the size of the contract or if there is a history of non-conforming installments.  Cannot cancel the entire contract, just because this installment was defective.  All the buyer can do is demand assurances and then if you don’t get assurances you can cancel the contract.  UCC 2-612 also applies to sellers and the seller can ask for reassurance if he thinks he is not going to be paid. In Plotnik, the plaintiff says I am not getting paid so why should I ship lead.  Must ask how important the payment is to the seller, if he needs it for continuing operations or to be able to make the next delivery, then the non-payment could substantially impair the value of the contract.  The buyer has reassured the seller (escrow, sight draft, etc.).  Buyer is not paying because they are anticipating the buyer to breach and know that the plaintiff/seller would owe damages, so they are withholding payment.  Seller is just wanting to cancel contract because the market price for lead is now higher than the contract price.  Per UCC 2-612 you can waive your right to cancel by insisting on continued on performance.

R. Note 3 on page 842, can bring up a material breach after you get to trial if it could not have been cured (citing the material breach after bringing up the material breach).  If it could have been cured, you waived your right to cancel by not bringing up the material breach.

V. Response to Breach – contract law is fairly easy on the breaching parties, especially in the situation of an efficient breach, if you can pay the damages and still come out ahead then that is best solution economically.

A. Efficient breach – need cash and willing to take $1000 for the car that is worth $1500, but then someone comes along and really wants that car and is willing to pay $2000, you pay the first purchaser $500 in damages and you get to pocket $1500 rather than $1000 (it is not an efficient if you are only getting $1500 from the second purchaser since you would only pocket $1000 under either contract)

B. The purpose of contract remedies is to make the breaching party whole or to give him the benefit of the bargain and the best way to give the benefit of the bargain is through specific performance, and this is the least preferred remedy in contracts.  Specific performance doesn’t fit in with what we are trying to do with contract damages and efficient breaches. In England, the law courts could only give damages and you could only get to the Chancellor if the legal remedies were inadequate and need remedy against the person (injunction).  This is carried over to US, if damages will work, we don’t pursue injunctions or specific performance.  So the preferred contract remedy is damages.

C. Sullivan v. O’Conner – the doctor guaranteed the results so the nose-job patient can sue under contract as well as under torts for malpractice.  For policy reasons we don’t want to have doctors give guarantees.  Courts found the guarantee because it is an elective procedure (not trying to cure a disease) and the doctors are trying to bring in this type of business.  Texas statute of frauds says that if you have a contract with a doctor for a specific result, it must be in writing.  The court also thought there was enough proof to find that a guarantee existed between

1. Expectation (most generous) is the preferred remedy in contracts, it moves you forward in time and puts you in the position you would have been if the contract had been performed.  The non-breaching party gets the benefit of the bargain (focuses on the plaintiff).  This will be the difference in value between the nose she was promised and the nose she had and the detriment due to the worse nose would be under the “other losses” category (the difference between nose she had and the nose worse nose she now has). She will get damages for pain and suffering and mental anguish for the third operation that the doctor performed to try to correct the nose.  We don’t add in what she paid the doctor because we are paying her for the nose and so she has to pay the doctor bill and if she hasn’t paid it will be deducted as a cost/loss avoided.  Want to protect your expectations and it is hard to calculate what your reliance was, what opportunities you have foregone because you entered into the contract.  May also provide some incentive for the other party not to breach.

2. Reliance – similar to a tort remedy, it compensates for the loss and puts the parties back in the position they were in before the contract was entered into (focuses on the plaintiff).  This is the difference between the nose she had and the nose she has and pain and suffering for all three surgeries, and the cost of the surgery.  The court likes reliance because it is hard to value the new nose for expectation damages.  Also, the doctor wasn’t negligent and the expectation damages would be too great for the contract involved.  Court likes the reliance measure but they didn’t use it because she waived it for the jury award and court doesn’t decide what it doesn’t have to.

3. Restitution (least generous) – the defendant will disgorge any benefits that he has received, he will pay for any benefits conferred (focuses on the defendant and it is net benefit) – she would only get the $622 she paid for the surgery

4. This is the preferred order of remedies in most commercial contracts

5. Restatement Section 344, Purposes of Remedies, Judicial remedies under the rules stated in this Restatement  serve to protect one or more of the following interests or a promisee:

a) His expectation interest which is his interest in having the benefit of his bargain by being put in as good a position as he would’ve been in had the contract been performed

b) His reliance interest which is his interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made, or

c) His restitution interest which is his interest in having restored to him any benefit that he has conferred on the other party. 

6. Restatement Section 347, Measure of Damages in General – the value lost plus other losses less cost/loss avoided.  Subject to the limitations stated in Sections 350-53, the injured party has a right to damages based on his expectation interest as measured by:

a) The loss in the value to him of the other party’s , performance caused by its failure or deficiency, plus

b) Any other loss, including incidental or consequential loss, caused by the breach, less

D. The case of the Recalcitrant Manufacturer – UCC is statutory and not trying the determine which remedy to use, you are just looking at the statute.  If cover or market price is higher than the contract, you will probably sue for breach, if market or cover was less, you would be glad for the breach because the buyer is getting a better bargain.  Best avoidance is to go ahead and pay the manufacturer and then sue (most sensible).  Specific performance will take too much time.  Perform under a reservation of rights, so as not to have your performance viewed as a waiver

1. UCC 2-711 Buyer’s Remedies in General; Buyer’s Security Interest, (a) A breach of 

2. UCC 2-712 – Cover – substitute goods

3. UCC 2-713 - Market

4. UCC 2-715 gets you consequential and incidental damages – additional losses that result from the breach are consequential and incidental costs are those associated with the breach (costs to cover or trying to fix the breach by fixing the product).  Don’t get the consequential damages if you can avoid them or if they are foreseeable.  May have a problem showing certainty.

5. UCC 2-716 – Specific Performance or sue for replevin

6. UCC 2-717 – deduct interest for having to pay the $30K 90 days early  from the payment 

E. Allen v. Jones – didn’t deliver the dead body.  Does the plaintiff get emotional distress/mental anguish in contract damages?  Usually not given, unless it was foreseeable.  However, if it is the kind of contract where it was foreseeable that a breach would result in emotional distress.  Ashes have no economic loss to the plaintiff, but this is not a money contract, it is a peace of mind contract.  In this contract the court did not even require the physical manifestation (i.e., insomnia or migraines) of emotional distress to believe the existence of the emotional distress.  Emotional distress damages are also given for bodily harm (as in the nose job case).  Emotional distress not allowed from a breach of contract that causes you to go bankrupt.  This could also be found in the breach of an insurance contract (they advertise security of a sort, we’re there, we care, etc.)

1. Restatement Section 353, Loss Due to Emotional Disturbance, Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the contract or the breach if of such a kind that serious emotional disturbance was a particularly likely result.

F. The case of the Distressed Newlyweds with the band that was a no show at their reception.  Under restitution they would get $300 and $75 for the DJ, the amount of the deposit.  Under expectations they contracted for $1,000 worth of entertainment plus the $75 for the DJ less the $700 that they avoided paying would result in damages for $375.  The reason this contract doesn’t result in much in damages is because it is not an economic contract.  If the value of the band appreciated and you substitute $2000 for the $1000 and they would get $1375 in damages.  However, if the band was just getting more money because it was a concert instead of a wedding, this amount damages would not be allowed.  This type of case has gone both ways in the court, it has a lot of emotional appeal (it is a one time deal).

G. Borkholder v. Sandock – construction contract, no question that there was a breach, the question is the amount of damages.  The issue is punitive damages which are about punishment and deterrence (also called exemplary damages), but the purpose of contract damages are to make the non-breaching party whole, but would never have efficient breaches if you allow punitive damages (inconsistent).  RULE:  if the conduct constituted an independent tort such as fraud or misrepresentation, punitive damages will be allowed (for the tort) and the concept of contract damages are not weakened.  This case is sloppy on giving the facts if there truly was a fraud or misrepresentation (the independent tort), more than likely the court had a weak fraud but wanted to protect the consumer and consumer safety is now covered better by statute.  Dissent compares it to a criminal fine, which is also for deterrence and punishment, and these punitive damages could be much more and not statutorily regulated.

H. Boise Dodge, Inc. v Clark.  Looking at actual and punitive damages.  This case clearly has an independent tort (fraud, misrepresentation).  Actual damages are the value of the car he got (with 7000) miles and the car he was represented to get (with 0 mileage).  Court says punitive damages can’t be grossly disproportionate to the actual damages, but won’t provide a multiplier.  Must also look at what the goal is, which is to punish and deter, we must have an amount to get the car dealership’s attention.  Must hit them in the pocketbook and if the fine is too low they will just consider the punitive damages a cost of doing business.  The ability to pay is another factor to consider in determining punitive damages.  Using this may create a tendency to prejudice the outcome of the case, solution is to bifurcate the trial

1. Have a trial on the merits and then have a trial relative to punitive damages

2. In Texas (which is cleaner), have all the liability issues resolved an d determine if punitive should be allowed and then have the second stage to determine the amount of the punitive damages and the evidence of the worth of the company would only be brought up there, along with the other factors mentioned above.

I. Seaman’s v. Standard Oil –oil prices increase and contract was no longer profitable for Standard Oil so Standard breached.  Court found contract damages of $400K and the “tortuous breach of contract” with punitive damages of $1M.  On appeal, the court agreed to the concept but said they didn’t prove the breach of the duty of good faith. Standard Oil could have a defense of impracticability or impossibility.  Still has validity in breach of fiduciary duties or fraudulent performance of an insurance contract or willfully not paying claims.

J. The enforcement of money judgments – you get a judgment for money damages, you don’t necessarily get any money.  If the defendant is solvent and he pays the judgment.  If the defendant is slow rolling on paying by levying execution of the judgment by having sheriff’s sale of the non-exempt property and if not enough you will still have a deficiency lien (keep the lien current) or if you get in excess of the judgment, you return that excess to the defendant.  Texas has some liberal exemptions (can’t garnish current wages for a judgment)

K. John Hancock Mutual Life Insurance Co. v. Cohen.  Insurance company says it was a mistake in drafting and should have been a 15 year payout instead of a 20 year payment.  Can’t prove it is a mutual mistake because even though they can show they intended a 15 year contract but they can’t prove that that is what is the insured intended (and he is now deceased), so plaintiff can sue right now for anticipatory repudiation.  The doctrine does not apply to this particular situation where the contract calls for money payments in the future.  Plaintiff has no dilemma in this case, just has to sit back and wait for payments to come in.  This exception doesn’t come into play for a contract that is still executory, only for a contract that is fully performed on one side (he died).  So can’t sue early per the doctrine of anticipatory repudiation.  Court doesn’t think the insurance company will breach again, they really though they had a good breach.  Courts didn’t want to change the terms of the contract.  Texas doesn’t follow this exception.  Solution is to put an acceleration clause in the contract. If all that is remaining on the contract is money payments, he must wait for the payments and if not paid can sue for damages, this is an exception to the anticipatory breach (no cause of action).  If you have to come to back to court for your payment, then the court might require that all that the payments be made or issue an injunction for specific performance.  If the courts do allow all the payments to be made now, the amount will be discounted, which requires some assumptions, which is why the courts may prefer to have the payments paid out over the term of the contract.  Plaintiff in a personal injury case may not want 30,000 a year for 10 years discounted which the defendant will offer, and the plaintiff will respond that even if I never receive another pay raise, my wages would have increase due to inflation and courts will usually use 1 to 3 %.  This does not apply in a contract amount of just $10K per year, which it only requires discounting (note 7 page 869).

L. Note 7 on page 870 – damages for breach of contract to pay or lend money, the losses must be foreseeable.  If the bank knows that failing to loan this money will cause the loss, it may result in damages from breach of contract.  General measure is that if the borrower had to get the loan at a higher rate at another bank, the damages will be the difference in the interest rate.

M. Seller’s Resale Remedy Under the UCC (page 870) per  UCC 2-703, the seller will sue for the price of the shoes (per UCC 2-709) that have been shipped and accepted by the seller.  For those goods identified to the buyer that the seller is still in possession of and cannot be resold to anyone else, then he can recover the price (for unique goods for one buyer).  Sellers don’t get consequential damages, as do buyers for cover or market.  Sellers can only get the difference between the price and market (he cannot keep the shoes, if he can sell the shoes, and then sue for the price). The seller has to resell any goods he can and then he can sue for the difference in market prices plus incidental damages (costs to arrange the second sale) less any savings the seller may have realized (such as transportation costs).  The seller will get $60/pr price less the resale price of $28/pr less $4/pr savings on transportation for $28/pr X 100 pairs = $2800 plus incidental damages of $100 for a total of $2900.    If he uses the Market Measure per UCC2-708, which is the market price at time and place of tender which was $20.5 and 60 minus 20.50 is 39.5 less the $4/pr in transportation costs for $35.50/pr times 100 pairs for a total of $3550.  It is totally at the buyer’s option to chose either Resale under UCC 2-706 or UCC 2-708 and in most cases the two should be about the same.  Buyer can do a public sale or a private sale, and if it is a private resale the seller must notify the buyer so that he can have the option of buying them himself, so that he can arrange a sale himself, so he can make sure it is a reasonable resale (can’t be a bargain resale to brother-in-law) and it must be a good faith resale and if the resale doesn’t meet the code requirements the seller will get the market measure.  If the resale gets you more than the market measure, you can’t do a resale without notice and then also get the market measure, the court will not allow it and the court will protect the buyer from being gouged.  Seller can also get the market measure and if he holds onto the shoes and they increase in value will be his to keep.

1. UCC 2-703, Seller’s Remedies in General, Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make payment due on or before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly affected and, if the breach is of the whole contract (Section 2-612), then also with respect to the whole undelivered balance, the aggrieved seller may:

a) Withhold delivery of such goods;

b) Stop delivery by any bailee as hereafter provided (Section 2-705);

c) Proceed under the next section respecting goods still unidentified to the contract;

d) Resell and recover damages as hereafter provided (Section 2-706)

e) Recover damages for non-acceptance (Section 2-708) or in a proper case price (Section 2-709);

f) Cancel 

2. UCC 2-706, Seller’s Resale Including Contract for Resale, (1) Under the conditions state in Section 2-703 on seller’s remedies, the seller may resell the goods concerned or the undelivered balance thereof.  Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the contract price and the resale price together  

3. UCC 2-708, Seller’s Damages for Non-acceptance or Repudiation

4. UCC 2-709, Action for the Price, (1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price

a) Of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer; and

b) Of goods identified to the contract if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing

N. American Mechanical Corp., v. Union Machine Co. of Lynn, Inc. – damages are the contract price $135K and the fair market value.  There is no indication what FMV is.  What you get at a foreclosure sale is not FMV and could actually say the evidence of FMV was what the bank was willing to loan or $135K and since contract price of $135K minus $135K is $0 in damages, which is why the court only awarded nominal damages.  The Appeals court awarded the difference between the contract price of $135 and the foreclosure price of $90K for damages of $45K.  You can get this same result of the TC by treating the $45K lost at the foreclosure sale as a consequential damages per the Professor 

O. Duty to mitigate damages in a real estate lease (note 3 on page 875) – leases are being treated more like contracts than property conveyances by the courts.  At CL the landlord had not incentive to mitigate and if he entered the property, he would also forfeit any damages owed from the lessee.  Texas didn’t require mitigation until a 1997 case.  If in fact the landlord had no contract rights (such as re-enter or damages) and only property rights, then the landlord would have a duty to mitigate, but if the landlord has contract rights, he has to mitigate.

P. New Era Home Corp. v. Forster – not a divisible contract.  There is no matching of payments for part performances.  Simply, providing the contractor with funds to fund the project (convenient for payment, not to allocate payments to the actual work done).  Then how do you calculate damages for the contractor?  If the builder contracted to build a house for $100K and the costs were to be $80K and under expectations the damages would be $20 and even though he has not even started work he would get the $20K because he would get the benefit of the bargain.  Using total costs incurred (TCI) of $0 (at the beginning of the contract) plus the profit the builder was going to make of $20K, the damages are $20K.  If the buyer refused to buy the home after complete (assuming no progress payments) and the damages would be the entire $100K.  If the builder had spent $40K on the house and the buyer breached the damages could be calculated as $100 -$40K for damages of $60K or approach it from TCI of $40K plus $20K of profit for $60K in damages. The damages should be the same under either methodology.  Always protect the builder’s profits.

Q. Loss contract - $100K contract and will spend $120K and buyer breaches when house is half complete and costs are $60K and damages are 100-60 for damages of $40K or TCI of $60K plus profit of  -$20K for damages of $40K.  Under reliance (put you in the position before the contract) he will get the $60K he expended but you must offset it with the losses for $60K plus -$20K in losses.  The difference is the burden of proof.  The plaintiff has to prove what he expected to make under expectations damages and under the reliance the defendant has the burden of proof to prove that the builder had a loss.  The purpose of contract damages are not to have you make money, only to compensate.  If you are going into restaurant business (or any type of contract) and it will be hard to prove if you made money (or losses would have occurred) may be better than expectations (you are assumed to break even).  What about restitution?  If we have substantial performance of the contract or completion damages are the contract price.  If the benefit conferred is $60K on the house after it is half completed, the contractor will probably get the $60K in restitution because the owner breached and he can’t use the contract to protect himself even though the contract rate was more than the contract price.  Per the Restatement if you are in the middle of performance and the contract rate is more than the contract price, you will get the higher than contract rate in restitution.  Cannot get $110 K in mid performance under rest.

R. Problem in page 885:  Restitution as a remedy for breach.  Under expectations he would get the Contract price of $30K less the amount he has spent which is $25K or $5K in damages or can calculate what he has spent $25K less the amount of his loss $20K (since the contract was overrunning) for the same $5K in damages.  Under restitution he could get the benefit conferred or the increase in value of $5K OR the cost of replicate $20K.  He may m have spent more money on the first wall than a reasonable contractor would have, i.e., he was inefficient.  The focus of restitution is on what the other party received, not what was lost.  He will get the cost to replicate because, the owner is the breaching party, it is a truer indication of the value to the owner at the time of the contract…The non-breaching party is not bound by the proportionate value of the contract.  Some courts may limit him to $10K based on dividing the contract.  Some courts would even allow more than the contract price in the contract was not competed, i.e. he could get $40K even though the contract value was only $30.  NOTE:  this is a difference among authorities

S. Seller’s remedies under the UCC (UCC 2-708-2, Seller’s Damages for Non-acceptance or Repudiation).  Per UCC 2-704, the seller must choose the course that will result in the lease cost to the buyer.  Continue making the shoes and resell them (UCC 2-706), or make the shoes and keep them (UCC 2-708(1)) market, or UCC 2-709 price.  None of these seem to work, if he just wants to stop work on the shoe so he will sue for the lost profit under UCC 2-708(2).  To calculate damages under this section you start with profit of $1,200 ($6 x 200 pairs of shoes) plus reasonable overhead ($10 x 200 pairs of shoes) and $6,000 for materials and $400 of labor for a total of $9,600 less $3,500 in selling the material for scrap (of if he used the materials himself) for total damages of $6,100.  Contract price is $12,000 less the market price of $7,000 and less the $800 for reduced transportation for total damages of $4,200, which is what he will do, because under the UCC the seller has to minimize the damages to the buyer and he is made whole either way, and there is also less economic waste (you are selling shoes rather than scrap letter).  This a rule that tells the non-breaching party that he must make a reasonable judgment call that minimizes the damages to the breaching party.

T. Locks v. Wade – plaintiff may have re-leased the very same juke box that was the subject of the breach, but it wasn’t the only juke box he had to lease.  He has plenty of jukeboxes, it is lessees he is trying to get.  Defendant says it should be treated as leases in an apartment building and you don’t get damages from the prior lessee if you re-lease an apartment and court says it is more like a sale of goods than the leasing of an apartment.  If the plaintiff’s personal services are a major factor he may not be a lost volume contract because he only has a finite amount of time.  If you are a lost volume seller you will have available as remedy the lost profit remedy and you will be entitled to lost profits and reasonable overhead.  This will not work for episodic or one time sales (such as me selling my used car, and if buyer breaches, I say I could say I would have used the proceeds to buy another car and have sold that one).  You must analyze by asking “Could the sale have been made and could or would the seller have made the sale anyway” and also see if the seller is at the saturation point and wouldn’t have made another sale but for the breach

U. Use the lost profit for lost volume sellers and incomplete goods.  Use profit and reasonable for the lost volume seller and use profit, OH, and the resell proceeds to calculate (ask professor about the statute).  Can also be approached as contract price less variable costs which leaves you with profit and overhead.

V. Problem on page 893:  The scope of UCC2-708(1).  Calculate the market price based on the market price at the time and place of tender for the seller.  He is making and procuring the good close to the time of delivery.  Damages are $60/unit for the second delivery and $50/unit for the third delivery.  For future deliveries (to be calculated at trial time) the market price will be the price a repudiation to calculate damages per UCC 2-723, Proof of Market Price:  Time and Place 

W. Employment contract for a set amount of time or for a term (not an at will contract) – if I have a contract for $50K per year and I am fired after one year my damages are $50K.  Is there a duty to mitigate?  If I don’t mitigate and I could have mitigated, I may not get damages.  The employer will bring up the mitigation and he will have to prove that she could have mitigated damages.  STCL says she you could get a job teaching property at the University of Pittsburgh.  You do not have relocate, take lesser pay or position to mitigate the damages.  Proceeds from a “moonlighting type of job” will not reduce the damages.  If your pizza job is full time, the wages will be used to reduce damages You do not have to go out of your way to make the damages less for the breaching party.  If you get a better job, the employer that fired you is off the hook.  Note:  this must be a wrongful termination.  Usually these types of term employment contracts are in specialized jobs such as executives, sports, and teachers and there aren’t that many of those types of jobs, so it is in the best interests to settle or “buy out the contract,” a settle agreement

X. Parker v. Twentieth Century Fox – offered Shirly McClaine to do a western in Australia as opposed to a musical to be made in Hollywood.  She did not have to accept the western to mitigate the damages.  If everything was the same except that it is a different musical, she may still not have to accept, because supposedly she selects her roles carefully and it may turn on the differences in artistic tastes.  Twentieth Century Fox could have also offered her the inferior role, knowing she would reject, and then they would not owe her damages.

Y. Reliance Cooperage v. Treat – the buyer’s remedies are Cover per UCC 2-712 or the Market Measure per 2-713.  If the buyer covers at $525/unit vs. $450/unit, his damages will be $75/unit and even if the price subsequently goes down, he will still be entitled to $75/unit as long as cover was reasonable.  For the market measure the market price is the price “when the buyer learned of the breach” and the court in this case it is the price on the date of performance because a repudiation can be withdrawn.  As long as the contract was not canceled, the buyer could wait until performance, because that is when the breach will occur.  Can also say you learned of the breach when they told you they were going to breach

1. Contract performance

2. Date of repudiation

3. UCC 2-610 says you can await performance for a reasonable time (if we pick the repudiation date it may be to soon to let the other party to perform and if you wait to long you may be found to not have mitigated).  The 5th Circuit says reasonable time is a reasonable time after repudiation (based on an oil/polystyrene case) that is the time at which we will measure damages.

4. This will not come up very often because the reasonable thing to do is to find another source and sue for damages. So in most instances you will get the cover measure and not the market measure.  May come up when you are in speculation that prices will increase and the court will not allow speculation at the breaching party’s expense.

Z. The ovens are three days late and there are minor defects that can be corrected for $100.  Under perfect tender, you can reject the ovens but it does not seem to be sensible in this case.  Acceptance can be after a reasonable time to inspect.  If you don’t respond back after reasonable time to accept you will be considered to have accepted the goods.  If you treat the goods as your own you will be considered to have accepted or if you accepted with the defects it is acceptance.  Buyers remedies are 2-712, the Cover Measure; 2-713, the Market Measure; or 2-714, Warranty.  He can use 2-714, Warranty, for the late delivery and the minor defect (must make the claim within a reasonable time.  If you want to reject the ovens, because you can now get a better rule, does it violate good faith?  Yet perfect tender says perfect tender.  It is the tender that has to be perfect, the goods don’t have to be perfect due to trade usage or agreements of the parties, will be the way that the seller attacks the rejection.  If the seller delivers early, the seller has the Right to Cure per UCC 2-508 (1).  The seller must give the buyer notice that he intends to cure per his right.  If the buyer doesn’t allow the seller to cure and buys in the market, the buyer will be in breach.  If we have gotten to the time of performance and he delivers the non-conforming, he may still be allowed to cure if he can do it within a reasonable time if he thought the goods were acceptable per UCC 508(2).  Getting a car with automatic locks and you only wanted manual locks and he says we will give the automatic locks for no charge, it is reasonable to believe the buyer will accept.  Likewise if the order is for 100 widgets and the seller only sends 98 widgets, the seller would think the delivery is acceptable with the price reduced.  High-end hearing aid is rejected, and seller has a right to cure because it was expected that the buyer would accept the better hearing aid so the seller has the right to cure.  Another example is a middleman who sells goods that he doesn’t even open and has not had problems with the goods in the past and the middleman will have the right to cure because he though they were acceptable.  If after you accept the goods, there is a major defect, the Buyer can revoke acceptance per UCC 2-608 (you cannot invoke acceptance for a merely imperfect tender).  Buyer may revoke his acceptance of the goods where the non-conformity substantially impairs it s value to him if he has accepted it and the defect must have been difficult to discover.  Can’t revoke car purchase if you saw the transmission fluid leaking when you purchased it.  You may find the defect during your reasonable time to accept.  The buyer can also revoke acceptance if there is an assurance of cure (said the hearing aid will get better).  Makes you realize that the perfect tender is not so harsh on sellers.  If buyer pays $15K upon the signing of the contract and the seller repudiates, the buyer can get his $15K back and sue for damages.  What if the buyer repudiates after making the $15K down payment, can he get his $15 back?  Look at UCC 2-718. Liquidation or Limitation of Damages, Deposits.  Liquidated damages per (a) is the agreed-to amount of damages, so deduct those from the $15K (unjust enrichment is the “net” benefit conferred).  Per (b), where there is no liquidated damages clause, the buyer will get back the $$ remaining after deducting what is due to the seller under (b) which is 20% of the contract value (.2 x $30K = $6K) or $500 whichever is smaller which in this case would be $500 and damages will also be deducted from the $15K per (c ) and the value of any benefits that that the buyer may have already received.   The 20% or $500, whichever is less, clause is not a positive recovery and it ONLY comes up when you have a down payment that the buyer is attempting to recover

AA. Rivers v. Deane – whether to use the diminution of value or cost to repair for damages.  Use the cost to repair measure when the structure is severely defective such that it is unsafe or unusable or to get what you bargained for.  Sometimes the amount of damages can be significant.  Distinguished from the Jacobs and Youngs case where the owner only got diminution of value because the non-conforming plumbing was considered trivial.

AB. Amercian Standard, Inc. v. Schectman – he willfully did not perform the grading part of the contract and the diminution in value is $3k and the cost to repair is $90K and the court awards the $90K.  The problem with case is that they have sold the land so they no longer need the land graded and it is a total windfall to American Standard.  Court seems to being a little punitive to Schectman not doing what he agreed to do and so perhaps thinks that Schectman would get a windfall via his not performing.  If the court doesn’t give the cost to repair, it will limit the buyer in getting what he bargained for.  Wanted Purple and orange siding and instead you get beige and you won’t get damages under diminution of value (because in fact, the value of the house probably increased).  Use diminution of value for aesthetic type jobs and cost rot repair for safety or unusable jobs.  Perhaps both sides should have submitted damages under both doctrines and then there wouldn’t have been such a difference in the amounts $3 and $90K.  The case also mentions the fact that you must look at whether the job was incidental to the contract or an important to the contract and the parties.  Public policy also comes into play on land reclamation cases and may be covered by statute.

AC. Problem on Seller’s Post-Acceptance for Defective Goods on page 912.  Per UCC 2-714(2), Buyer’s Damages for Breach in Regard to Accepted Goods, the damages will be the value of the goods as warranted less the value as accepted ($29,500 – $25, 000 = $4,500, which is a diminution in value measure).  However, if special circumstances show proximate damages of a different amount.  The only way to make the baker whole is to get the ovens fixed or $8,000.  If you get a new car for $16K and there is a diminution of value of $4K and if it takes $5K to repair it , you will get that as damages or if it can be fixed for $2K and the value would be increased to $15K and perhaps you could get $1k under diminution of value for total damages of $3K.  Damages are not designed to give you a windfall, only to make you whole.  Consequential damages could be the bread sales you lost while the ovens didn’t work.  The goal has been to preserve the benefit of the bargain.  When talking about accepted goods you don’t use the contract price of $30,000 and the market price of the goods was $29,500 for the value as warranted, he didn’t get a good deal, he paid $500 to much for the ovens.  Likewise, if the goods as warranted are worth $35K because you got a good bargain, your damages will be $10K ($35K less $25K).  Even if the ovens were warranted at $75K, the damages would be $50K.   DO NOT USE THE CONTRACT PRICE ON BREACH OF WARRANTY PROBLEMS.  Are responsible for how warranties are breached (express, implied, and warranties of being fir for a particular purpose.

AD. Hadley v. Baxendale was a contract to ship the mill’s crankshaft overnight.  The crankshaft was shipped but it was shipped late, so there was a breach of contract.  The court says there are two types of damages general (damages that flown naturally from the breach, and are always there upon the breach of contract, the loss of value for which we have valuation of measures, whatever will compensate for your loss of value is categorized as a general damage) and special (consequential and may or not flow from the contract and you may not always have special damages) damages.  One of the limitations on damages is foreseeability.  Plaintiff wants the loss profits from the late delivery and resulting late repair of the crankshaft.  The damages must be reasonably foreseeable (must know that they might or will flow) AT THE TIME THE CONTRACT IS ENTERED INTO.  Price is determined by your amount of exposure.  Need to have the information and you are not responsible for these potential hidden losses.  This case rests entirely on the idea that these damages were not foreseeable and, therefore, not recoverable.  The most cited case for foreseeability in contract and it cites in Restatement Section 351 and UCC 2-715(2). The foreseeability must be reasonable and it must foreseeable not foreseen.  Foreseeability required in contract (except for UCC 2-715(2)(b) for injury to person or property which only requires proximate clause) requires more than proximate cause which is required in tort and which is why people may sue in tort rather than contracts.  How would you calculate the general damages?  The difference for overnight delivery versus the delivery you received.  Sometimes the general damages may even be zero (i.e. ovens being delivered late)

AE. Restatement Section 351

1. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probably result of the breach when the contract was made

2. Loss may be foreseeable as a probably result of a breach because it follows from the breach

a) In the ordinary course of events, or

b) As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know

3. A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

AF. UCC 2-715, Buyer’s Incidental and Consequential Damages

1. Incidental damages resulting form the seller’s breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach

2. Consequential damages resulting from the seller’s breach include:

a) Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and could not reasonably be prevented by cover or otherwise; and

b) Injury or person or property “proximately” resulting from any breach of warranty. 

AG. Limitations on damages

1. Foreseeability

2. Certainty

a) Certainty as to fact of damages - did the breach cause the damages

b) Certainty as to amount – courts are not quite so strict with this and can have a range and may be able to prove some of the damages with certainty

3. Avoidability limitation – the problem with avoidability is that you only have to avoid if there is not undue expense or risk.  If they take the risk and try to pour the concrete and it fails, those expenses will be considered damages also, if it was reasonable avoidance measures

AH. Spang Industries, Inc., Fort Pitt Bridge Division v. Aetna Casualty & Surety Co.  If you agree on the date of delivery, we will use that date for foreseeability, even though the delivery date may not have been foreseeable at the time the contract was executed (it was an open term).  The test isn’t that they thought about it (tacit agreement), just have to show that if you had thought about it, did you have all the information needed to know what the consequences might be if you breached (definition of foreseeability).  Fort Pitt knew the characteristics of cold weather on concrete, had subcontracted to bridges before, and knew the job was in New York 

AI. Watchmaker not responsible for losses as a result of customer being late for meeting and losing millions.  It is not foreseeable and can’t prove that the amount of loss would have been caused by defective watch (so no certainty either) and also it could have been avoidable if the person had checked another clock 

AJ. Problem on page 927, Recovery of Lost Resale Profits.  If seller knows that buyer would resale, then seller will be responsible for damages to buyer and seller need not know the specifics of the contract UNLESS it is a special resale such a $5000 car being resold for $50,000 so it could be used in a movie.  It doesn’t matter that the seller couldn’t foresee that the avoidability of cover was unavailable.  He gets the losses he couldn’t have avoided through cover, which is the $110 to cover less the $100 contract price or $10 per unit, the part he couldn’t avoid due to cover (TRICKY!).  The buyer is not required to cover.

AK. Hydraform Products Corp. v. American Steel & Aluminum Corp. – all that they ever talked about was steel for 400 stoves, so that it was unforeseeable that Hydraform would want damages for any more stoves than that for the current years.  So the court was willing to give damages for 150 stoves (400 stoves contracted for less the 250 stoves sold).  The court was unwilling to give the future profits because the lack of certainty.  The plaintiffs also wanted the loss of goodwill for the value of the company being reduced due to not being able to sell 400 to 600 stoves.  The court says that future profits and goodwill are basically the same and it you get one it would be included in the other (if both awarded it would be double recovery on the part of hydrform) and at any rate both claims fail because of lack of certainty.  Of course if court says you can prove certainty because you don’t have a track record and plaintiff can respond that he doesn’t have a track record because of  the breach.  Future profits and goodwill are the same and most courts will at least allow some proof of lost future profits (usually from history of sales or track records); whereas, before future profits used to be per se uncertain.

AL. Gas sale losing sales based on supplier selling bad gas which are primary profits and also lost sales of cokes, coffee, twinkies, etc. which are secondary profits and are also recoverable as damages.

AM. Attorneys fees – in order to be made whole from a breach it would seen that attorney’s fees would be recoverable – Wrong, because we are under the American Rule at Common Law which says each party pays their own attorney’s fees.  A way to get around this CL rule is to put it in the contract or via statute such as Texas’s provision that provides for attorney’s fees

VI. Deceptive Trade Practices Act (DTPA) – per Section 17.42, it cannot be waived.  Texas’s statute is notorious for being so broad.  It has been scaled back but is still fairly far reaching.  Can’t waive it unless you have your attorney with you (not your normal consumer situation)

A. Section 17.44 says that the statute is to be liberally construed

B. Definitions 

1. Goods means tangible chattels or real property (real property is not covered under UCC) purchased or leased for use.  Buyer was buying cars at an auction for resale and Supreme Court says resale is a use under this liberally construed statute

2. Services means work, labor, or service purchased or leased for use including services furnished in connection with the sale or repair of goods

3. Consumer means an individual, partnership, corporation, this state or a subdivision or agency of this state who seeks (judge’s case in checking out health club and getting injured) or acquires by purchase or lease, any goods or services, except that the term does not include a business consumer that has assets of $25M or more, or that is owned or controlled by a corporation or entity with assets of $25M or more

C. Section 17.50, Relief for Consumers – a consumer may maintain an action where any of the following constitute a producing cause (lesser requirement than proximate cause, which is lesser than foreseeability) of economic damages or damages for mental anguish from one of the specific things on the laundry list in Section 17.46 (rolling back odometer, having going out of business sale with no intention of going out of business, and price gouging during a disaster, and other specifics).  Numbers 5, 7, 12, and 23 (23 is the reason you have so many disclosures in real estate) are more general and broad

D.    Can also get into the DPTA via Breach of Warranty. DPTA doesn’t create warranities.  Where do we get the warranties?  The UCC and the Implied Warranty for Habitability Warranty for Real Estate, and the common law created warranty of Good and Workmanlike Services.

E. Can waive the warranty and thereby the warranty wasn’t created so you can’t get into the DPTA

F. May have disclaimed the warranty but you may have made representations you may get into the DPTA via the laundry list

G. Can also get into the DPTA via unconscionable actions

H. Fourth violation is via violation of the insurance claim

I. Four ways to get into the DPTA

1. Laundry list 

2. Breach of Warranty

3. Unconscionabilty

4. Violation of the insurance code

5. History – if you win you get attorneys fees and court costs and you will get treble damages, which is basically punitive damages (supposedly in order to get remedies for the consumer more easily and to sweeten the pot).  DPTA doesn’t necessarily require bad acting.  Then went to a system to knowing violations and innocent violations.  The most recent incarnation which has two types of damages.

6. Economic damages

7. Non-economic damages – pain suffering , mental anguish, etc

8. For an innocent violation you will be entitle to economic damages

9. For a knowing violation you will be entitled “up to” treble economic damages and mental anguish

10. If you have a intentional violation you get treble economic damages and treble mental anguish

11. In all cases the prevailing plaintiff will get all attorneys fees and court costs. The attorney’s fees are not automatic for the prevailing defendant unless it can be shown that the plaintiff brought the suit in bad faith.  

12. Example is economic loss of $10K and mental damages of $20K and if you only have a innocent violation damages will be $10K, for a knowing violation damages will be in the range of $30K to $50K (3 x $10K plus $20K), and if the violation is intentional the damages will be in the range of $30K to 90K ($10K + 20K to 3 times $30K)

13. Gormley, D.D.S. v. Stover – the negligence claim was not valid per the statute of limitations.  Need to determine if there is a DTPA action based on misrepresentation. Basically this is a personal injury/negligence claim and not DTPA because there is a statute says you can’t do that, can’t make these types of claims (negligence/malpractice) under the DTPA.  That is why the plaintiff sued for misrepresentation and not malpractice, but this would sweep in all malpractice cases under the DTPA.  She is calling it misrepresentation to avoid the statutory exception.  Must have a misrepresentation of fact, failure to disclose, an unconscionable action, or breach of express warranty under Section 17.49 to have an action against a professional.

14. DTPA doesn’t apply to certain large $$ value contracts.

15. If the defendant says I will pay the claim and plaintiff wants to carry the action forward , the DTPA action is gone.

VII. The Duty of Good Faith in the performance and enforcement of contracts.  What is it?  Violating the spirit of the agreement, interference, willfully deviating from the terms of the contract, opportunistic behavior to the detriment of the other party

A. Neumiller Farms, Inc. v. Cornett.  What happens if the seller delivers potatoes that do not chip satisfactorily.  The chipping requirement is a clear express condition and the buyer can reject the potatoes if they do not meet the chipping requirements.  It is a condition of satisfaction.  Doesn’t this give the buyer a way to get out of the contract, no mutuality? He can’t be dissatisfied with the contract, he can only be dissatisfied with the performance.  It is only the duty of good faith that makes this contract enforceable.  So when will be let the buyer out of the contract?  We can do a subjective (or just look at whether the buyer was dissatisfies and his personal reasons for being dissatisfied) or objective test (is it reasonable for the buyer to be dissatisfied).  The objective test works best with more utilitarian, functional types of goods and a subjective test works better with personal, aesthetic goods (such as a portrait).  Must also looks at how clear it is in the contract whether it will be a subjective or objective test (if the contract is clear you are more likely to have a subjective test).  By definition under the UCC, for merchants, you are using an objective test based on commercial practices (honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade).  If the purchaser of the portrait refuses to look at the portrait and rejects it, you can probably show bad faith.

B. What if the person that has to be satisfied is a third party?  You are having a house built and you won’t make the final payment until the architect is satisfied.  Why have the professional make the call? The architect is supposed to make an objective decision it will rest on a subjective test that architect did what he was supposed to do with good faith and that may arise if you have problems with the architect’s independence and you have lost the advantage of having a third party make the decision.  A subjective test only involves determining if there is good faith or not.  You will not go to court and have other architects testify against the deciding architect.  In other words, an objective test will NOT be used.

C. Seubert v. McKesson Corporation.  Must decide if the employment contract is an “at will” contract.  It stated on the application that it was “at will” employment, so it was not an integrated contract, only an application.  The presumption in employment is that it is an “at will” contract or employment.  If he is hired “at will,” he can be fired “at will.”  The sales quota required became a part of the plaintiff’s contract.  This is now part of the terms of his employment, the company has modified the contract.  You now just can’t be fired for anything or for nothing, there are now only certain reasons for which you can be fired.  The court finds that it is not an “at will” contract which means you don’t even have to do a good faith analysis (he had rights under the contract); however, it was the company’s fault that the plaintiff did not meet the sales quota.  His condition of making the quota will be excused, if it is the company’s fault that the condition was not met.  Is there a duty of good faith when terminating an employee in an “at will” contract?  Maybe some terminations should be considered bad faith and have good faith protection?  There is very limited protection because it will erode the “at will” doctrine. Most of the bad faith terminations have been covered by statute such as discrimination, political views, membership in an union, exercising your right to vote, whistle blower.  Common law will still protect the whistle blower and will be considered a bad faith termination (there is a Texas case).  Even in an “at will” contract there is a duty of good faith in the “performance” of the contract (and sued for damages that he lost in this past) and not just the termination.  He may also have a tort cause or action for misrepresentation.

D. Patterson v. Meyerhofer.  It is implied understanding/term in the contract that if you are contract with the person, you will not interfere with the other party’s performance (prevention of performance is a breach).  The plaintiff could have accepted the defendant’s repudiation and not even gone to the auction.  If the plaintiff had given up sooner in the auction, perhaps he could have gotten more evidence.  The damages were the difference between the contract price and what the defendant actually paid for it.  What about the 5th house that defendant bought out from under the plaintiff?  There is no contractual bad faith because there is no contract.

E. Iron Trade Products Co. v. Wilkoff Co.  The reason defendant did not perform was because plaintiff bought all the rails and caused the price to go up.  Is it interference? The contract is difficult but not impossible or impracticable and there wasn’t an event the nonoccurrence of which the parties contracted for.  In the Peck case the government made it impossible to perform by cutting the hay in the field that the other party was to get the hay from?  Must also look at the knowledge that the defendant and the plaintiff had at the time of contracting.  If the plaintiff knows who the defendant’s supplier is, then he can’t buy that supplier’s entire stock of rails because it will be bad faith.  The defendant should have made sure he had a contract to purchase the rails at the price he contracted for (if you don’t protect yourself, the court won’t protect you).  There is no breach of the implied obligation not to interfere if the plaintiff did not know who the defendant’s supplier it.

F. Note 3 on page 944.  The Opportunistic Lessee.  Lease for first service station is based on amount of gas sales (percentage lease and an implied obligation to use best efforts to make the gas sales) and then he opens another service station across the street and sales gas for less and the lessor’s lease payments were reduced greatly.  There were no provisions in the contract to prevent this, but he breached the duty of good faith to use best efforts to sale gas.  The result would have been different if it had been a flat lease rate.

G. Caretakers cannot get out of contracts because the elderly person is difficult or cantankerous because you should have known that going into it (unless the elderly person pulls gun on you and threatens you, which was found to be interference with the contract).  Likewise, when building a home, the fact that the wife comes by every day and harasses the builders is interference, it is to be expected that some customers will be more high maintenance than others.

H. Billman v. Hensel.  Because the Billman’s didn’t get financing are they excused from the contract.  If the whole condition of the contract is to get the financing, you must make the effort to secure the financing.  They were the cause that the condition was not met.  They had an obligation to try to obtain financing and the court says they did not try hard enough.  Promisor cannot rely upon the existence of a condition precedent to excuse his performance where the promisor, himself, prevents performance of the condition.  They breached an implied obligation to make a reasonable and good faith effort to satisfy the condition. 

VIII. Equitable Remedies – Legal Remedy inadequate

A. Can get specific performance if there is something unique about the contract such as real estate and because damages, the legal and preferred remedy, is not adequate.  One way you can show that is by having something unique such as real property, no two parcels of real property are alike.  Can you get past the presumption of damages?  Can personal property ever be unique enough for specific performance (yes, such as contract to purchase the Mona Lisa or the Hope Diamond).  It is not possible to replace this contract, to buy this quantity of tomatoes at this time which would make them unique and there could be the loss of goodwill by missing the entire canning season.  The inability to cover is specifically mentioned in the UCC as a factor for considering specific performance.  What if the court denies specific performance?  Plead in the alternative and can still get damages.

B. UCC 2-716, Buyer’s Right to Specific Performance or Replevin

1. Specific performance may be decreed where the goods are unique or in other proper circumstances.

2. The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.

3. The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or it the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered.

C. Laclede Gas Co. v. Amoco Oil Co.  Laclede wants an injunction to prevent breach (specific performance is a type of injunction).  The threshold or hurdle to meet is determining whether the legal remedy was adequate (Amoco contends that it is).  Amoco’s other arguments for not allowing specific performance are no mutuality, it will be difficult to supervise, and the contract was too indefinite.  Can’t prove the damages with reasonably certainty and you can only get as much as can be proved (it will always be on the low end of the spectrum).  There is not way to fix it with damages and there is too much instability in the market to get another long term contract in propane (which is why Amoco wants out).  Even if you decide that the legal remedy is not adequate, you may still not get specific performance.  Sellers arguments against specific performance (i.e., may have already sold the property) and Amoco’s next three arguments are for this purpose.  No mutuality in that both parties do not have specific performance available to them (Laclede could terminate but Amoco could not terminate).  Sometimes courts will use mutuality arguments in real estate contracts for the seller to get specific performance.  Is there going to be mutuality of performance?  Of course, Laclede would perform because they have a sweetheart deal.  There can be mutuality for contract purposes and mutuality for enforcement purposes.  Is the difficulty to supervise a valid argument?  Yes, the court doesn’t want to create further difficulties with the remedy, the court does not want the two parties to continually come back to court over the specific performance and it is not the acid test for specific performance (won’t be quite as easy to supervise as the real estate contract forced sale, but it won’t be that hard).  Must also weigh in the public policy benefits against difficulty to supervise.  After the inadequacy of damages threshold is met, the court does a balancing act to determine whether or not to have specific performance.  The injunction must specific in order for the court to be able to enforce it and if the contract is too indefinite the court may not award specific performance.  The court said they had the tools to figure it all out even if you couldn’t figure it out from the face of the contract.  This case was decided under the UCC.  It is a requirements contract which may be a type of contract specifically suited to specific performance.  Must look at whether the seller had a monopoly on the supply (Xerox toner).

D. Northern Indiana Public Service Co. v. Carbon County Coal Co.  NIPSCO is seeking declaratory judgment to get out of the contract and the defendant is suing for specific performance.  Carbon got $181M in damages for NIPSCO’s breach.  This case had a very easy measure of damages (contract price less cost to mine times the number of tons remaining to be delivered); however, the miners will not be made whole but they are not parties to the contract (however Carbon argued for the coal miners on the basis of public policy).  So once you find that the legal remedy of damages are adequate, you do not have to analyze any further.  This breach is a PRIME example of an efficient breach, breach the contract and pay the damages and spend less.  It makes no sense to award specific performance.  They are asking for specific performance to get leverage to bargain for a settlement that is higher than their actual damages.  To mine the coal will cost $30/ton and damages are $20/ton and Carbon is hoping for leverage to get $25/ton from NIPSCO.

E. Walgreen v. Sara Creek.  Court says even though damages are adequate it may be better for the parties to determine their own settlement as a result of the granting of the injunction.  There is a number at which Walgreen’s can be bought (and won’t have to settle to lowest value calculated damages based on lost future profits).  Court said if we grant specific performance there will be more efficient negotiations and the result would be a truer number than the court could come up with.  The parties will negotiate to the point that makes sense to them; how much the parties truly value the issue in dispute.  Like the land reclamation case where the house was only worth $3K and the reclamation would cost $30K, maybe the parties would agree to $10K so they could buy another house.  The down side is that you might get a party that play hardball.  The grant of specific performance is at the discretion of the trial court and it will be upheld upon review.  It is a discretionary remedy.  Court must look at whether there will be irreparable harm that would moot the court’s final decision, the court will give a preliminary injunction.

F. Note 1 on page 973. Shopping center is breaching lease agreement as an anchor store in a center that is under construction.  Usually on a construction contract, the answer to specific performance will be “No” because it will be too difficult to supervise.  Plaintiff had completed his part of the performance (on assisting on getting the shopping center approved) and since legal damages are inadequate (can’t even calculate the lost profits because the center is not even built yet), the court will award specific performance.  The court will also balance:

1. Whether there is fairness in the agreement (can’t come to court with unclean hands and courts may even look at the amount of consideration).

2. Hardship that will be imposed on the parties

3. Court will not grant a remedy that it can’t enforce

4. Usually won’t use SP for the payment of money because we won’t put party in jail for non-payment (would be like debtor’s prison)

5. If damages are uncollectible, specific performance may be granted

G. American Broadcasting Co., Inc v. Wolf.  Wolf has a contract to negotiate in good faith with ABC and also to give ABC the first right of refusal when he was allowed to negotiate with others.  ABC wants specific performance of a personal services contract and you cannot get it at all because it violates the constitution because it is similar to involuntary servitude.  Construction contracts are not personal services contract because the individual that made the contract usually sends a delegate to do the actual construction.  It is difficult to enforce specific performance, particularly whether the service was adequately performed, as in the case of a comedian (similar to a construction contract being difficult to enforce).  Can get an injunction against Eddie Murphy such that he cannot perform anywhere else (particularly if the club Eddie was going to perform at is next to yours).  You want to keep him from performing anywhere during the contract period such that it may induce him to perform at your club.  However, it is not forced performance, Eddie has a choice whether to perform for you or sit at home.  You only get this type of injunction if the legal remedy of damages is inadequate OR if it will reasonably prevent the performer from making a living.  This always involves unique people like in sports or entertainment.  A sports figure may be enjoined from playing football for an entire season (but he can go get a regular job or if talented enough can play baseball).  NOTE:  you can only get an injunction for the period of the contract.  The dissent says the 90 days acts as non-compete agreement.  May also see injunctive relief in the case of covenants not to compete (seek an injunction to prevent the competition or damages and often it is liquidated damages and it usually one or the other except that once the competition is started it will take you some time to get the injunction and can get damages for that time frame. 

IX. Liquidated Damages

A. Southwest Engineering Co. v. United States.  Plaintiff has a fact based argument about the delays and a legal argument in that even if the liquidated damages are correct should not be enforceable.  There doesn’t seem to be anything inherently wrong with the amount of damages called for in the clause.  If you can’t calculate the damages, how do you know that you have a reasonable forecast of damages.   The plaintiff is arguing that why should we have to pay damages at all since you have not suffered any damages (as stipulated).  The $8,300 liquidated damages are enforceable even if the actual damages are much, much less ($83 or $8.30 or 83 cents) but the Restatement says there is an exception and there are no liquidated damages if the damages are zero.  The rationale for having liquidated damages is to have an easier time calculating damages, so per the Restatement if you have no damages, you have no need to calculate damages, so the liquidated damages should not come into play if there are no damages. 

B. Racetrack construction had a liquidated damages clause and construction was delayed, but owner could not have opened anyway because he did not obtain the required permits so the courts took the Restatement view that since the owner suffered no damages, he could not get liquidated damages under the clause.

C. Liquidated damages under contracts are created during negotiations when the parties agree what the amount of damages will be in certain breach circumstances and these clauses are generally enforceable unless

1. The amount is disproportionate to the value of the contract because then it would appear to be a penalty and you don’t get penalties in contract law because then parties would stay in the contract when they really should be doing an inefficient breach

2. The test for whether a liquidated damages clause is enforceable is whether or not it is a penalty which can be determined by 

a) Whether or not it is a reasonable forecast of the damages a the time the contract was executed OR at the time (or in light of) of the actual damages (the covers the case in which actual damages are very close to liquidated damages and it would be difficult to go back and reconstruct whether it was reasonable at the time of the contract).

b) If the damages are in someway difficult to determine (lots of time, money, and effort or just hard to calculate)

c) Intent is sometime used in the test

d) You must always show that it was a reasonable forecast of damages to have a valid liquidated provisions – it is the most important factor (as long as it is not a penalty)

e) You ask a and b to make certain it is not a penalty

f) Can be called a penalty and really be LD or can be called LD and really be a penalty

D. Alternative performance – when a contract provides for two different ways to perform (page 994) such as a take or pay commitment.

E. The case of the “big ship” deal (page 1006).  The actual damages are $250,000 and the damages are $2.55M under the liquidated damages per the clause and they are enforceable as long as the clause was reasonable at the time of the contract.  If your actual damages are $7.5M you will want to make certain that one party is not taking advantage of the other, is it unconscionable or not.  If it is no unconscionable, it will be enforceable and he will get $2.55M, but if it is unconscionable the party will get actual damages of $7.5M.  Parties can also agree to a limitation of damages (per UCC 2-719(3)), you are limiting your liability and as long as it is not unconscionable it is allowed.  Tit is prima facie unconscionable if seller is trying to limit consequential damage for injury to property and person due to product defects.

X. Assignment and Delegation

A. Fitzroy v. Cave - we originally have contract(s) between defendant and 5 tradesmen in Ireland and those tradesmen assigned the debts to the plaintiff and defendant said this was not allowed.  Assigning a cause of action or the buying and selling of causes of action have been historically been against public policy (also called maintenance and ??) and will increase litigation.  All that is being assigned is a property right or an obligation and there won’t be cause of action unless the debtor doesn’t pay up.  We don’t care what the plaintiff’s motive for wanting the defendant to go bankrupt (to get him off his company’s board of directors).  Rights are assignable as a matter of law)

B. UCC 2-201 (2)

C. Restatement Section 317(2) a contractual right can be assigned UNLESS

1.  The substitution of a right of the assignee for the right of the assignor would “materially change” the duty of the obligor, or materially increase the burden or risk imposed on him by his contract, or materially impair his chance of obtaining return performance, or materially reduce its value to him, or

2. The assignment is forbidden by statute or is otherwise inoperative on grounds of public policy, or

3. Assignment is validly precluded by contract

D. We can have an assignment of the rights or a delegation of the duties or both under the contract – Sam sells bananas to Betty

1. Sam has a duty to sell bananas to Betty

2. Betty has a right to buy bananas

3. Betty has a duty to pay for the bananas

4. Sam has a right to receive payment (can assign it to his banker) 

5. It would be a material change if someone took over Betty’s shop and Sam had been selling to Betty on credit, Sam may not want to sell to the new shopkeeper on credit so it is a material change to the contract. Likewise if the contract is a requirements contract, the requirements may change under the new owner

E. In the case of the painter going to the bank to get a loan, he may assign his proceeds from future painting jobs, the painter assigned his right to payment but he retained the duty to paint.  He assigns both his rights and duties if he assigns his painting contracts to another payment 

F. An assignment is a completed contract and it no longer you right or contract (an exception to this rule with assignments for credit)

G. Gratuitous assignment – is allowed but it is not really given until accepted and it must be done in writing for it to be enforceable or via a writing of a type customarily accepted as a symbol or as evidence of the right assigned (may also be enforceable if the party receiving the payment relied on it).  Must do something to make the transaction occur

H. Assignment of “Future Accounts” and “Future Wages” – the painter had a present contract (not the actual job performance yet), the present right and it can be assigned.  If the painter does not have any contracts he can not do an  assignment because he has nothing to assign, but he does have a contract with the bank and can even go after that particular band.  The painter gets a contract and goes to Bank 2 and assigns it and Bank 2 will have priority over the first bank.  The assignment is the higher right to have than just the contract right that Bank 1 has.  This rule doesn’t work real well about not be able assign contracts in the commercial environment so the UCC says you can have a security interest in AR and a floating lien in inventory.

I. Allhusen v. Caristo Construction Corp.  The court upheld the provision that the express provision in the contract that says an assignment will be void unless consent is received.  The court struggles because all Kroo is assigning is his right to payment which he owns (not his duty to paint) and the competing interest if freedom of contracting and upholding the contract entered into.  To get around this, the court will bend over backwards not to interpret it to not be a prohibition against assignability.  If you promise not to assign and you do which results in a breach of the contract and the damages are nominal (can do this interpretation if the contract says “I promise not to assign …”).  This case would not be decided this way today per the UCC.

1. Under UCC 2-210, Delegation of Performance and Assignment of Rights, and 9-318, Assignment of an Account, you cannot limit this type of assignment 

2. Most parties are more concerned with the delegation of duties and not assignment of rights and courts will construe contract clauses that way

J. Continental Purchasing Co. v. Van Raalte Co., Inc.  Employee assigns her wages and her employer is softhearted and still pay her and do not pay the assignor.  Defendant says that plaintiff did not give notice and a party will not be liable without notice. However, once the notice has been given the rights vest and right to the payment belongs to the assignee and it they pay the employee they will still have to pay the assignee (it is no defense).  If employee leaves the employment, the employer no longer has pay.  The assignor stands in the shoes of the assignee.  There are statutes against this because this type of assignment is considered against public policy (in Texas too).

K. Sally Beauty Co v. Nexxus Products Co., Inc. In delegating of duties the main question is there a substantial interest in having the original party perform?  May be OK for house painter assign but don’t want the portrait painter to assign. Unless assignor is released the other party will still have action against assignor, called stand by liability.

XI. Third Party Beneficiaries

A. There was an old English case that sets the stage that is frequently cited for third party beneficiaries (Dutton v. Poole).  Wanted property to go to his daughter by selling some wooded land.  There was a contract between the son and the father and the father agreed not to sale the property and he would give the daughter the money upon the father’s death.  Her husband sued on her behalf and the issue was if someone who was not a party to the contract could sue on the contract.

1. There was love and affection between the father and the daughter

2. There was donative intent

3. There was consideration

4. If she can’t sue, who can sue (because the cause of action went to the estate and the son is the estate and he won’t sue).

B. Lawrence v. Fox.  There is contract between Fox and Holly and Holly loans $300 to Fox and Holly wants Fox to pay Lawrence (to whom Holly owes a debt).  Can Lawrence sue Fox? Because there is no privity of contract between Lawrence and Holly.  The consideration can move to or from persons other than the parties to the contract.  The courts found this an enforceable agreement.

C. These two cases represent the two types of third party beneficiary contracts where you have:

1. Donee beneficiary (Daughter)

2. Creditor beneficiary (Lawrence)

3. The restatement says that the key is intent and did the parties intend that some third party to benefit.  Promisor is the person who is to do something for the third party (usually the defendant) and the promisee is the person to whom the promise was made

4. You have standing to sue if you are an intended third party beneficiary and not an incidental beneficiary

D. How do you determine if someone is the intended beneficiary and whose intent do use?  It is usually the promisee’s intent and their must be knowledge and acquiescence on the part of the promisor (so that is the promisor’s intent). 

E. Does the performance run directly to the third party beneficiary?  If so, they are a third person beneficiary

F. Johnson v. Holmes Tuttle Lincoln-Mercury, Inc.  Holmes is selling a car to Caldera.  The real promise that we are concerned about is the promise by Holmes to procure insurance for the Calderas.  There is an accident and Johnson and Jones successfully sue the Calderas, but they have no $$ and there is no insurance because Holmes did not procure it.  Clearly Johnson and Jones would have benefited from the insurance.  Is there intent on the part of Caldera to have Johnson and Jones who were identified at the time of the contract.  The court says the Caldera’s had the requisite intent for that class of persons who are hurt in an accident caused by the Calderas would get the insurance proceeds.  People do buy insurance for their own benefit and to protect themselves and do it in a way that clearly specifies that the payment will go to third parties.  There is also a public policy overlay, the court wants this result that Johnson and Jones are third party beneficiaries even though they are not direct beneficiaries.

G. Hale v. Groce.  Contract between the client and attorney for a will and the third party beneficiaries are the beneficiaries under the will.  Ultimately when the client dies and the attorney omitted a beneficiary can that beneficiary sue the attorney as a third party beneficiary.  Clearly they would have benefited and there was the intent on the part of the deceased and the attorney knows of this intent and who the beneficiaries are.  Lawyers have strong fiduciary duties to their clients and not to anybody else.  Many things you do for a client are designed to not be good for other parties.  There was a strong rule that third parties could not sue attorneys, only the client.  In California, the lawyer’s trust for a will violated RAP, so did the intended beneficiaries have standing to sue.  The same attorney who wrote the will was now managing the estate and he won’t sue himself.  Have an administrator either under the will or the intestacy rules who don’t have a duty to the left-out beneficiaries, so the beneficiaries to the will could sue and must sue on the contract and there musts be a finding of malpractice and since it was RAP and nobody understands RAP so there was no negligence (they won the battle and lost the war).  Some courts just view this as a tort cause of action (duty, breach, causation, damages) and other courts look at the third party beneficiary.  All the attorney has to do is write the will that the client wants, so courts have allowed third party beneficiary claims against attorneys BUT only in the context of wills.  Texas Supreme Court went the other way and went against the trend of allowing the third party beneficiary to sue an attorney and said it was a tort cause of action and that there was not cause of action.  It could not be determined why the trusts were not funded.  We don’t second-guess what testators wanted to do and in the Barcelo case the facts may have led to the correct result.  However, the majority didn’t even open the door and said that there was no third party beneficiary action in Texas.

H. Zigas v. Superior Court, Etc. The main issue in this case what happens under a public contract.  Why would any government entity enter into any contract except for the benefit of the public.  So does everybody have standing to sue the government on government contract?  No, the court narrowed it unless the members of the public are directly intended to benefit from the contract.  The protect the renters with the price controls that were not followed.  Members of the public had an obligation to that person and hired someone to take over the obligation (subcontracted out the keeping the street repairs safe for pedestrians)

I. UCC 2-318. unusual in that it is not just one section, it has alternatives, there is an intent that the third parties will covered also and that the beans won’t kill them either. Third Party Beneficiaries of Warranties Express or Implied:

1. Alternative A.  A seller’s warranty whether express or implied extends to any natural person who is in the family or household of his buyer or who is a guest in his home if it is reasonable to expect that such person may use

2. Alternative B

3. Alternative C

J. Alternative A says that if it involves personal injury then the buyer, family, and guests have a cause of action (this is horizontal privity)

K. Also have vertical privity since the grocery store bought the beans from a manufacturer and the buyer may re-sell the beans.  Alternative B expands to cover vertical privity and additional horizontal privity by including employees

L. Texas has not adopted any of these alternative and is leaving it up to the courts

M. Alternative removes the personal injury and natural person requirements such that an entity can be harmed

N. Still must decide it is just property damage or if it also included loss of value from the breach of warranty

O. Defense to third party beneficiary actions

1. Any contract defenses will work because there must be an underlying contract (i.e., lack of consideration, no performance, impossibility).

2. There is a vesting issue, when do the rights of the third party beneficiary vest?  What is Holly and Fox changed their mind?  The rights of the third party beneficiary vest when he is informed of it and agrees to it, or he sues for it, or he relied on it.  Until the third party is brought into it, the contract, he rights have not vested.  Lawrence could sue both Fox and Holly (except that it was a gambling debt and an unclean debt). 

P. Third person beneficiary will not be on the exam.

XII. Exam 

A. Four multiple choice questions and must be written in the blue books

B. There are three parts – one short multiple choice and essays that are multiple parts

C. Open book and can bring in anything that is written

D. Don’t quote the restatement or UCC verbatim, it won’t impress her

E. 100 point exam with time recommendations and answer appropriately

F. Identify the issue, give the rule, facts are very important (utilize the facts).

G. Organize before you write it.

