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Reading assignment is always 35 pages.

I am up for recitation the week of 4/21/03

We are always Building our lawsuit. 

90-99% of all lawsuits are determined on Amount in Controversy.

Amount in Controversy:

$0-200 either Justice of the Peace court, or Small Claims Court.

$201- JP Court, County Court, County Court at Law

$5,000 Amt. in Controv. can be filed in all courts. You would want to file in the County court at law because (as long as we are talking only the amount in Controversy) you get to trial a lot faster.

Forcible entry and Detainer action: Eviction 
$5,500 FED action: file in JP and DC (if you wanted). Advice: JPs have a lot of experience in FEDs: Go with the JP court. JPs were given a specific grant of jurisdiction b6y the legislature because JPs don't have to be lawyers and can make these type simple business decisions.

$4,000 Lien on Personalty
File in JP court, or any court.

You file in JP and lose. Where do you appeal? County Court. If you lose again, now in the CC, can you appeal to the Court of Appeals? No, you're finished.

What if you had brought the original suit in the CC of Law? Court of Appeals.

$495 Defamation of Character suit?
File in the Dist. Court because of the Defamation Exception, where no other courts can hear defamation cases.

Divorce proceeding:
File in Dist. Court (which is called Family Court in Harris Co.) Some counties have just Dist. Courts who have jurisdiction over everything. 

Probating a will:
In Harris County, you would go to a Probate Court (which is a county court).

Cases can be transferred to other equal courts within the same county, unless the county's own rules prohibit it. In Harris co, courts are assigned by lottery when you file your case.

There is a local administrative judge in each county, whose duties include the assignment, docketing, transfer and hearing of cases.

Eminent Domain case (where the gov't is taking your land [real property]): Filed in Dist. Court or County Court of Law (when they have jurisdiction).

JP court can't enforce liens or foreclosures on real property.

Suit on indebtedness = Amount in Controversy.

Dist. Ct. for all real property concerns. Dist Ct = Dist. Ct. "or any CC at Law that has been given jurisdiction over these types of cases."
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Orange Laundry v. Stark

If you have a case in which you are not sure whether or not tile is in issue, and you have a FED, then file it in district court. Because Dist Court has jurisdiction over land and FEDs.

Always ask the question, "Is the argument over a Monetary Amount, or Title to Land?" If it just a Monetary Amount argument, where $ is going to solve the argument, file based on the Amount in Controversy.

Equitable title-- means if I have done everything correctly to purchase a title, I have equitable title. Will a JP court have jurisdiction over a situation where someone has equitable title? No. The JP court can't touch title. The JP court only judges money amounts. The JP court can oust you for failure to pay from somewhere, but JP courts cannot touch anything regarding proving or revoking title.

When you have a court that was created by the legislature, you always go back to the statute establishing the court to determine whether or not they have jurisdiction.

County court at law, you can't include attorney fees in the amount in controversy: in district court you include the attorney's fees.

Interest included in Amount in Controversy?

-- Interest which is included as part of a note is included.

-- Interest on damages is now included in TX. Unless you still don't meet the amount in controversy requirement for a particular court.

You are suing to get some personal property back, how do you determine a value for it in order to meet an Amount in Controversy? Fair Market Value.

What if you are owed money on an item? Is the value the amount you are owed, or the FMV of the item? It is the higher of the two.

You have a piece of land you sold to your neighbor and they fail to pay and you are going to foreclose. What is the amount? It doesn't matter, because you are foreclosing on a deed of trust, you must file in District court.

Residual jurisdiction occurs when there is no amount in controversy.

Your neighbors sue you in two separate suits, due to efficiency, the two suits are aggregated together. But, counter-claims are not aggregated-- why? Because defendants don't have control of the forum.

If the counter-claim is worth more than the court's jurisdictional amount ( AIC) it must be moved to a proper court. But what about if they are less-than the originally contested amount, and therefore below the jurisdictional baseline of the AIC for that court? It is ok to leave it in the same court.

The failure of a plaintiff to state a jurisdictional amount in controversy in its petition, without more, thus will not deprive the trial court of jurisdiction. Why not? Because Texas allows you to amend your pleadings up to seven days before trial.

The legislature establishes the various county courts, and what may be in the statute establishing the Tarrant County Courts at Law may be totally different than the wording and jurisdictional authority of the Harris County courts.

Interest, not as damages, such as interest already included in the amount of a loan balance is called interest eo nomine. 

Interest as an element of the recoverable damages is just damages interest.

When you file suit and you have $3,000 in damages, but you don't get to trial for three years because of docket congestion, and now your damages have accrued to $5,000 , you cannot be bumped out of the original court's jurisdiction.

Page 152: Question 4


(a) File in Dist. Ct, or Co. Court


(b) File Co. court or JP, or C at Law (if it has the jurisdiction


(e) File in Dist. Court, or CC, or CC at Law, or JP (everywhere)

Justiciability-- A declaratory judgment action 

The mootness doctrine-- 

Ripe--it is an advisory opinion, because the damage to the supposed plaintiff has not happened yet.

Standing-- whether there is any measurable damage to you, or else you have to have the have the right to sue based on a Power of Attorney. You have to have an interest in a controversy.

Farmers Texas Ins. v. Griffin

Duty to defend

Duty to indemnify

No duty to pay, though.

Farmer's asked the court for a "dec action" (a declartory judgment) as to whether they will be liable under their policy as to a drive-by shooting. This was a tactical move by Farmers and the court ...

Vale v. Ryan 

Residual Limitations case-- this is a really good case for when you file in the wrong court-- as it gives you 60 days in order to file in the correct court.
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Personal Jurisdiction-- nothing is set in stone.

First principle of jurisdiction-- domicile (old world--territory)

· Can you consent to jurisdiction? Yes.

· Can you consent to "exclusive" jurisdiction? Yes.

· Can these jurisdictional issues be overridden by a court? Yes.

If you want jurisdiction to be exclusive, you need to put it in writing, AND the reasoning for having exclusive jurisdiction must be DEFENDABLE (i.e. reasonable).

Tag jurisdiction means if someone comes into your jurisdiction, you can grab them and serve them.

Minimum contacts-- it is the contacts of the defendant, with the forum, and not the actions of another party (such as a spouse) to the action claimed.

Personal Jurisdiction:

    General Jurisdiction-- does not have to be attributed to the cause of action that is being asserted. Helicopteros said that the mere purchases within the state does not assure general jurisdiction. (But, under specific jurisdiction, if the cause of action relates to these purchases, then you may be allowed Personal Jurisdiction based on this specific jurisdictional interest.)

    Specific jurisdiction-- whether or not the cause of action arises out of your contacts within the state. It relates to the cause of action the defendant is asserting. It does not mean the defendant must be in the state. It can arise out of an injury that happens due to the effect of the actions of the defendant, even if the defendant is not within the state.

If you are a Mexican grower of jalepenos and your jalepenos end up in salsa in Texas AND it could be considered forseeable that they would, you probably are not general jurisdictionally liable (based on Asahi).

But, if you are a Mexican grower and you have a CONTRACT with a salsa manufacturer in Texas, then you probably are generally jurisdictionally liable.

"Even if you establish that the grower knew his jalepenos were going to Texas, that's not enough." 

· Does the grower do business directly in Texas?

· Does it have an office in Texas?

· Do they have agents in Texas?

· Do they have employees?

· Do they have property in Texas?

· Do they advertise in Texas, or attempt to solicit business in Texas?

· Did they create, control, or employ the distribution system that brought the jalepenos into Texas?

If the Due Process concerns in a case seem to override the jurisdictional issue, then hit Due Process first-- and hard.

The defendant in Texas has the burden of proving they are NOT subject to jurisdiction. They normally do this by opting to File a motion for a Special Appearance-- which is a short statement that says you are not subject to jurisdiction because, 1,2, and 3. 

This is in strict variance with the Fed. Rules of Civ. Pro. where the burden is on the Plaintiff to prove the state has jurisdiction over the Defendant.

Every state has a different statute regarding long-arm reach. Texas' long-arm statute will reach as far as the US Constitution permits, but not further. Both US Supreme Court and Fed Appeals courts can be quoted when arguing Texas long-arm reach.

C.P.R.C. § 17.042

In Texas, "contracts by mail or otherwise with a Texas resident and either party is to perform the contract performable in whole or in part in Texas" can mean either a contract between the defendant and another party, or the defendant and the plaintiff directly.

§ 17.043 page 173 of Casebook

Service on Person in Charge of Business

§ 17.044 Substituted Service on Sec. of State

When someone is not a Texas registered corp. so they do not have a registered agent listed for Texas.

You file a lawsuit, filing a petition with a statement of how and where you served the papers-- this is to show how the court has jurisdiction over this defendant. If you are serving the Sec. of State, when the Sec. of State receives the service, the defendant is deemed to have been served at that MOMENT. Statute of Limitations begin to run at that moment. If you don't include your jurisdictional pleadings in your petition you will never have a solid judgment.

U-Anchor v. Burt

Under the literal reading of the statute, Burt was doing business in Texas, and even though there should be a default provision to establish jurisdiction, there is none. Here, the judge decides that Due Process overrides all of Burt's contracts with the forum.

Personal Jurisdiction:

    General? Continuous and Systematic contacts with the state

    Specific? Does your type of contact give rise to this action?

If YES to either, then ask if it passes the Due Process considerations? Here, the question is does the exercise of jurisdiction comport with the constitution? If YES then you have jurisdiction. 

Page 185, Item IV This is the Texas rule-- "The non-resident defendant must have purposefully established "minimum contacts (1)" with Texas. There must be "substantial connection (2) " between the nonresident defendant and Texas arising from action or conduct of the nonresident defendant purposefully directed toward Texas. When specific jurisdiction is asserted, the cause of action must arise out of or relate to the nonresident defendant's contacts with Texas. When general jurisdiction is alleged, there must be continuous and systematic contacts between the nonresident defendant and Texas. General jurisdiction requires a showing of substantial activities by the nonresident in Texas.

(1) "In analyzing minimum contacts, it is not the number, but rather the quality and nature of the nonresident defendant's contacts with tyhe forum state that is important.

(2) "So long as it creates a 'substantial connection' with the forum, even a single act can support jurisdiction."

p. 190 A list of considerations to determine whether or not a client could defeat personal jurisdiction.

p. 194 circled area

p. 195 same
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General jurisdiction: When a foreign corp. is doing business through a Texas subsidiary. Is it an alter ego? 

German corp has board meetings in Austin? Yes. If a director has a summer house in Austin? No.

If there are minutes to the board meetings, and the subsidiary acts in all ways like corporation, there are loans from the foreign company with documentation and interest being charged and repayment being made, there is probably no gen. jurisdiction.

SERVICE and STRICT COMPLIANCE.

1) Make certain you track the language

2) Make certain you make service

3) Make certain you get your affidavit's signed and filed.

A void default judgment doesn't do you any good.

Alexander v. Hangedorn

Waiver vs. Consent:

Waiver has be after the case is filed and before the service of process.

Consent: Consent to jurisdiction via a contract.

Do cross-claims have to be served? Yes, in order to get a default. If you don't serve it, you can't get a default.

Every pleading you file in a lawsuit MUST be served to the other side via either a fax (with a receipt faxed back) or by certified mail.

Cross-claims must be served in person in order to get a default judgment (can be done by "directed" certified mail, where only the person listed may receive it and sign for it).

AMENDED PLEADINGS

If you amend, before they answer the original pleading, you must serve them with the amended pleading.

Basic Methods of Service: page 220

Request issuance of service of citation at the time you file your lawsuit. DO NOT SIT BACK AND WAIT UNTIL LATER. Track the language of the service statute so you don't make a miniscule mistake that comes back to bite you.

The mechanics of service to the Sec. of State in Texas, page 229 SS 17.026 C.P.R.C.

a) Send two copies of the petition and citation by certified mail (NOT FedEx) to the Secretary of State, together with a check for $35.

b) Include in it the address you believe the service to the defendant should be made.

SPECIAL APPEARANCES are tricky things-- if you think you have a special appearance, you better file it first. See page 233-235.

Here, you are requesting a SPECIAL APPEARANCE to allow a defendant to appear to defend jurisdiction assertions in Texas. After you file a motion requesting a special appearance, you have to include language in all of your pleadings and filings that it is now SUBECT TO your motion for special appearance.

Family Code: when can the court (Family court) act in Texas? Family Code SS 6.305

start on 241 
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Special Appearance form, page 235

Advice: Don't sign a VERFICATION for a defendant as a lawyer. That makes you an interested party and therefore you would have to be excluded.

Kawasaki Steel v. Middleton

You cannot use a Special Appearance to cover process of service, it can only be used for jurisdiction.

Dawson-Austin v. Austin

File everything saying, "Subject to..."

You can file a Special Appearance motion on all, or only parts of, a court's jurisdiction in a case. Dawson-Austin bifurcated the trial by filing a Special Appearance on only one of the two counts she was filed suit on.

Due Order of Pleadings:

    1) The order of what you file first, second, etc

    2) The order of what is "heard" first, second, etc.

File your Special Appearance motion early-on.

Koch Graphics v. Avantech

When you request a default judgment, and you are asking for real (liquidated) damages, punitive damages and attorney's fees you can only get an "interlocutory" default judgment-- which is NOT a final judgment because the court must hear evidence in order to determine the value of the punitives. Here, Avantech dropped its punitive and fees request in order to be granted a Final default judgment. The court can always set aside an interlocutory default judgment; the court only has 30 days to set aside a Fianl default judgment. 

Forum Non Conveniens-- where a court has jurisdiction, but decides not to apply it because there is another forum better-suited for the case to be tried. You have to file for this. And you never file this prior to filing your Special Appearance.

This has been resurrected in Texas of late-- it had been dead until recently. Requires each defendant to agree on the secondary jurisdiction. 

Direct Color Services v. Eastman Kodak

Forum Non Conveniens case in Texas. Just because another country does things differently than we do, doesn't mean the other country will be seen as "inadequate." "Not having a jury" is NOT a reason which makes a different forum inadequate.

Witnesses: 150 miles away, you can't subpoena them-- so you have to use depositions at trial. Measure the 150 miles, starting at the center of the radius of the courthouse, as the crow flies to their house.

CHAPTER 2

What is a bond? You go to a bonding agent and they agree that you, who has requested the bond, if you are wrong in your claim that the bonding company will pay the bond value for you. They will want a financial statement and sometimes collateral. If you want to pay cash to the court, you can place it in cash with the court and they will hold it.

When do you post a bond? For a TRO, for sequestration, for attachment-- wherever you are keeping someone from doing something. It requires the person to deal honestly, to not grab property wrongly, and to make the defendant whole if your client loses.

Can you get a TRO ex-parte? Yes. Where do you get one? Districk Clerk. 

How do you get one? By petition. Needs tobe verified (sworn to). Needs tobe very specific. Need to show "immediate and irreparable harm."

How long does it last? 14 days. Can it be extended? Yes, another 14 days, if the request is made in writing and the parties agree.

TROs are ineffective until the bond is in place.

TROs expire after 14 days, unless extended: Temporary injunctions last until the case is tried. Both need a bond. 
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The court cannot grant you a TRO or an injunction if it violates the Status Quo. What does Status Quo mean? 

Sequestration

when can you use one? When you have a pre-existing property interest. It is a procedure to take specific property, in which the claimant asserts a preexisting property interest, out of the possession of a party to a suit and place it in the custody of the court pending final judgment on the issue of who is entitled to the property.

Plaintiff has to accout for damages, rents, etc if he has to replevy. The defendant doesn't have to.

Lis Pendens--it is in essence a temporary injunction without a bond being required. Deals with Real Property. A Lis Pendens is an encumbrance on real property.

Attachment is different from sequestration because sequestration includes having title to an item, where attachment does not-- it is only using the property as collateral for repayment of a loan.

Prejudgment Garnishment--

Can garnish bank accounts, but not wages--except for child support and fed. income taxes. Must file an application with a bond-- and the third party must file a response.

The difference between Attachment and Sequestration and Prejudgment garnishment is that the Prejudgment Garnishment requires (involves) a third party (usually a bank).

If you take your collateral back, it will affect your damages to the liquidated value of the collateral.

Collections attoneys are many times very succesful and always file their suits in Co. Courts at law because they are fast, and they have jurisdiction up to $100,000.

When someone has a Possessory Lien (mechanics lien) against your property you have to file a sequestration request in order to get your property back.

Pleadings--

In state court you file a Pleading, in Federal Court you file a Complaint. Texas was influenced by the civil code of Spain (via Mexico). 

In Texas, you can ammend your pleading anytime more than 7 days pror to trial, without the permission of the court. Within the 7 days prior to trail, you must get the court's permission to amend. The court will only allow it if you can prove that your amendment won't "suprise the court."

Rule 93 General Denial- can't file a general denial in federal court. Texas allows the defendant to deny the petition generally, putting the plaintiff to proof on most issues. This will protect the defendant against a directed verdict. BUT, it also costs the defndant his Special Appearance protection and his venue non conveniens argument.

Rule 63 Amendments--you can amend all of your answers.

Order of Filings--

1) Special Appearance

2) Venue non Conveniens

3) Motion to Quash Citation

4) Plea in Abatement

5) Plea to the Jurisdiction

6) Special Exceptions-- this plea attaks the sufficiency of the opponent's pleadings, raising defects of either form or substance. In other words, if the pleading is vague, contains improper matter or fails to state grounds on which releif can legally be granted, the special exception is a proper vehicle for raising these defects.

7) General Denial

8) Specific denials and deenials under oath

9) Affirmative Defenses-- "Hey, I wasn't negligent, that guy was." Or, "Yes I shot him, but it was in self defense." Rules 86 and __. It is a defendant's petition. 

REMEMBER: If you don't have a pleading to support it, you can't bring the evidence in.

In state court we use Roman Numerals-- in federal court you use numbers.
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The "Answer Date" is the most important initial date in the process.

Plaintiff files an original petition and serves it to you. Before you answer it, he decides to amend it. He MUST re-serve it to you. It has to be personal service (addressee restricted), pursuant to the rules of service. After the Defendant has delivered an answer, he has deemed to have appeared in court, and from that point on you can serve the Defendant by either Certified Mail Return Receipt Requested, or via fax, with a return receipt.

The amended pleading supercedes the original one-- the original one is no longer valid.

But, if you serve an amended petition, you must have the language in the amended petition just as if it is the original petition. After the D has provided an answer, you don't have to include that elaborate language: Why? Because they have already "appeared".

Someone comes in, wanting to sue.

1) Research the elements of the claim and its requirements. You need to find out if all the requirements for the causes of action have been met.

2) This will make for a very nice petition (pleading) 

3) You need to know all of the Special Exceptions the D will claim.

4) Remember: IMPORTANT-- In order to have a cause of action, it is absolutely necessary that the facts show a right of the Plaintiff and a breach of that right.

If the P hasn't detailed what the acts of negligence are, you need to Specially Except. Your mindset as a defense lawyer is what do they have to prove, and what can I keep out?

f you are the P's attorney, you want to ask, What do I have to prove and how can I get it in?

A lawsuit starts the moment the lawsuit is filed.

Anytime in trial, when evidence comes in whih is outside the scope of the charges, or claims, you should jump up and object. If you are the Defense, this is VERY important. You want to force the P to focus his attack against you. If you don't, you aren't preserving error. If you want evidence in, which the opposing party is complaining against, you want to point out to the judge that other evidence on the same point has been coming in, so this should, too (Why? Because the idiot other lawyer failed to object to them).

Key elements of a negligence action:

Duty

Breach

Damage

Prove each-- you can never win on a "legal conclusion."

What is a "writ of error?" A claim that a default judgment was entered in error. You have six months to claim this after the default judgment is entered. The TYPICAL place you see a Writ of Error used is in an attack against a faulty srvice of process.

As a P, you want to make sure that you have plead with as much specifictiy that your default judgment can withstand attack of writ of error.

Special Damages
You must plead Special Damages, if you have them. These are typically damages which are personal to the P. Special lost wages, loss of consortium, etc must be plead-- they cannot be implied. If you want Special Damages, set them out with specifictity as to what you want-- otherwise you waive that right.

Measure of Damages
If you are valuating your damages using one method (such as market value) you can't come along and start trying to prove you require "replacement value."

You have to stay within your pleadings. 

Attorney fees MUST be requested in your pleading. You can also request fees reserved for the lawyers if the case goes to appeal (let's say "an additional $50,000 if it goes to appeal") and Supreme Court, etc.

Birchfield v. Texarkana Hospital

The Supreme Court held, "We hold that where the prevailing party fails to elect between alternative measures of damages, the court should utilize the fi dings affording the greater recovery and render judgment accordingly."

Liquidated Damages-- Easily calculable damages, where the amount can be calculated accurately by the court from the allegations contained in the petition.

Unliquidated damages--when it is not entirely clear what damages you are seeking, or how you are reaching that number. Here, you would have to step into the courtroom, after the D has been served to explain to the judge how you are reaching your number.

General Prayer for relief:

The pleader rquests all relief, legal or equitable, to which the pleader is entitled:

1) Damages

2) Special Damages

3) Interest

4) Atty fees

5) plus any other damages which the law feels he is entitled to.

Special Prayer for relief:

When the relief sought is of a non-monetary character.

Counter-claims:

It is a mirror-image of the P's original claim, only filed by the D against the P. Does it have to filed in person? No. It can me mailed CMRRR. But, if you serve it in person, you might be able to get a default judgment. You can't get one on a CMRRR service.

Rule 11 agreement:

An agreement between opposing atty's which is:

1) in writing

2) filed with the court

Here, you contact the oposing party and say, "Ok, we agreed to do x. I'm going to send over a Rule 11 agreement saying that. If you agree, please sign it and send it back to me." You then file it with the court once you get it returned (and signed).

Prejudgment Interest:

The easiest thing to do is to plead for everything-- including Prejudgment interest. 

Obligations of Attorneys Acting as Advocates:

1) DON"T SIGN AFFIDAVITS

2) Make certain your client is forthright with you.

3) It is important for you to look the client in the eye, research all of the causes of action, research the evidence against your clien, and don't make any assertions other than a General Denial. Why a general denial? Because the burden of proof is on the P.

You CAN"T be sanctioned for trying to apply a "good-faith extension to existing law" where you add several cases together an re-interpret them in a certain way that makes logical sense (and is socially spportive.)

What you are trying to avoid is being sanctioned for a frivolous pleading, presented for an improper purpose, such as to harass, or cause unnecessary delay or needless increase in the cost of litigation..

C.P.R.C. Chapter 10

Sanctions Under Rule 13:

the signature of an attorney constitutes a certificate that the attorney has read the pleading and that, after reasonable inquiry, the instrument is neither (1) groundless and brought in bad faith, nr (2) groundless and brought for the purposes of harassment.

What if you have a defect in a Special Appearance request? Can you amend? Yes-- even AFTER the hearing. What if you are filing wrong affidavits? Yes, but you may have to WIthdraw your request for Special Appearance.

GTE Communications v. Tanner

P's over-stated their case and have claimed certain documents exist and claim that GTE withheld them. 

Transamerica Case:

Set the bar height in Texas, where the lowest level of sanctions must be issued or levied first. The big guns must only come out at the end.

· 2-12-03
Land is always District Court.

FED is in JP court; can also file in Dist. Court but will have better luck (and not need a lawyer) in JP court.

Defendant's first steps:

1) File a special appearance is the first step (to contest jurisdiction)..

2) Motion to change venue is the second.

3) General answer is third. 

KEEP THESE INORDER! File 3) before 1) and you've just blown your argument against jurisdiction.

In your petition, in the service paragraph (Para. I) put the addresses of where service occurs in the Original and subsequent Amended Pleadings. This is ESPECIALLY true if the other party hasn't answered the Original yet. If they have, you don't HAVE to include these addresses, but it is not abad idea to do it.

Defendant's Answer can contain:

1) A Special Appearance

2) A Motion to Transfer

3) A Special excpetion, SS 90, 91 (Demands additional information) p. 308 

4) A Plea and Abatement, SS 85

5) General Denial-- puts the P to its burden of proof on the P's cause of action SS 92. Will stop a default jugment. 

6) Special Denials SS 93 Is the exact same as a Verified Denial.

7) Affirmative defenses, SS 85

    SOL

    estoppel

8) Inferential Rebuttal Defenses SS 278 (Whether or not youget to get a question before the jury)

Special Exceptions, p. 308

You can never get into trouble by Specially excepting and requesting additional clarification. Always specially except.

Read 308-312.

Once you file special exceptions you should contact the court clerk and request a hearing on the Special Exceptions. Inform the court that you have informed the other side.

A Pleading defect is not the basis for a summary judgment-- because the opposing party is always allowed to Amend. Amend everything, Amend often.

The Plea in Abatement:

Curtis v. Gibbs

Question regarding Dominant Jurisdiction. The Plea in Abatement is used to allege reasons, other than venue or jurisdiction, why the case should not proceed or should be dismissed. Examples of use are:

1) Capacity of the parties

2) A defect in the parties--such as the other party has failed to enjoin someone

3) The pendency of administrative proceedings

4) The pendency of another action involving the same parties and controversy.

5) Alleging the prematurity of a law suit, meaning something necessary to bring a suit has not happened yet.

You must file a sepearte Plea and Abatement, with pleadings attached, and then you file it, and you request a hearing on it. You must have it heard, and heard timely, or you may waive it.

A Plea to the Jurisdiction is different, because it is claiming that a court doesn't have subject matter jurisdiction (which is never waivable).

Comity-- "The mere pendency of an action in one state does not require the abatement of a suit in another state between the same parties and involving the same subject matter; however, as a matter of comity, it is customary for the court in which the later action is instituted to stay proceedings for a reasonable time."

Time for making a plea in abatement-- The rules are silent as to the time for making a plea in abatement. But, you must clearly act in "due order" and timely urge a plea in abatement, lest it be waived.

Affirmative Defenses are "excuses" as to why something happened. But, the list of available affirmative defenses is not an exhaustive list.

Latches

estoppel

Waiver

SOL 

· 2-17-03 

Review >>>>>>

What must you show to get an injunction?

Irreparable harm

Inadequate protection at law

Probable Right

Probable Injury

What is status quo? The last actual, peaceable, non-contested action between the parties.

What is Self-help?

When you peaceably exercise your right to repossession.

The right will be in your UCC filing.

Sequestration

P wants the property, what does he do? Post a Replevy Bond.

D wants the property, what does he do? Request to get it dismissed. Or, can post a Replevy bond.

Attachment--

Used to get someone's property to use to pay a debt.

Garnishment--

Class vvvvvvvvvvvv

A has a Promissory Note from B and B had C as a guarantor of the note.

A sues B. And, A sues C. Can C plead they never received any consideration for signing the guaranty as an affirmative defense?

Yes. Must it be verified? Yes.

Page 323. 

I confess that it happened and I am avoiding it because ____. That is an affirmative defense (S 93) 

If you deny it ever happened, then it is no affirmative defense.

Special Denials--

If it has been plead that all conditions to recovery have occurred-- if you don't deny it, it's admitted..

Read the Notes and Questions on page 326.

Verified Denials--

If you don't verify the denial of the execution or failure of consideration then the denial cannot be admitted into evidence.

Authentication of Documents. You authenticate documents by requesting admissions. If someone claims they didn't sign something, especially by claiming that was not the instrument they signed, you would then request the document to be authenticated by the court. If the "denier" denies that this actually is the proper document, the P would have to produce evidence in accordance with Tex. R. Evid. 901. 

Strict Compliance Required. SS 93 (7) requires a sworn denial of an allegation that an instrument was signed by the authority of the party who is being sued on the instrument. It means you HAVE to file a verified denial if you are alleged to have signed something. If you don't-- it becomes your signature.

Capacity-- SS 93

A Plaintiff has Standing when it is personally aggrieved, regardless of whether it is acting with legal authority; a party has Capacity when it has the legal authority to act, regardless of whether it has a justiciable interest in the controversy. Although a Plaintiff may never raise Standing at trial, it may raise the issue on appeal for the first time because standing implicates the trial court's subject matter jurisdiction.

The general test for standing in Texas requires that there:

1) shall be a real controversy between the parties,

2) which will be actually determined by the judicial declaration sought.

Burden of Proofs:

Original suit? Plaintiff

Ratification of an affirmative defense? The party asserting it.

If your denial is denying one of the causes of action-- then it the burden of proof is on the party bringing the suit. Affirmative defenses are to be proved by the person who is asserting the protection of the affirmative defense it.

SS 93 Certain Pleas to be Verified

Verification happens by affidavit (signed before a notary).

If a D pleas that the contract upon which the P's pleading is founded was executed without consideration, he must plead that with a verified pleading-- where he verifies by affidavit that that was what happened. In other words, he is saying, "Yes, I signed it, but it wasn't a contract to begin with."

If he didn't include the verification, the P should Specially Except to the D's failure to follow Rule 93. 

Failure of Consideration is an affirmative defense which would have to be verified in denial.

How do you "ratify" something? By your actions, everything you have done has shown you agree with what I'm saying.

Question-- What is a supplemental Pleading? What she wants you to say is, "A supplemental pleading is ....."

NOT, it is an amendment to an amendment.

SS 93

S 95 Affirmative Defenses 

Know all of both of these rules.

Amendments in trials are usually granted. So, if they surprise you with an amendment, you claim objection nd then prove how you've been surprised. You can also quickly, handwrite, an Amendment of your own and file it with the court, right then.

Greenhalgh v. Service Lloyds

P asked for $110,000, and the jury came back awarding $130,000. The P quickly asks for a trial amendment to up his request to $130,000. The court HAS to allow this. Had the P failed to do this, the court would have been forced to limit the award to the $110,000 the P initially plead.

After trial, can I amend for pre-judgment interest? Yes, because it does not require any evidentiary proof at trial.

What if you are requesting a procedural change, such as the right to file a verified denial? Must the court allow this? There is no factual evidence required. So, they should allow the amendment, but they may grant a continuance based on the D's claim of Surprise.

· 2-19-03 

If you are representing the P:

1) Get the facts

    -- Figure out who the parties are going to be (other D's you can pull in)

2) Verify the facts

3) Research the causes of action are available (Brainstorm and search) (Use the Texas Digest)

    -- Decide on your venue

4) Pleading design

    -- Service

    -- Venue

    -- Jurisdiction

    -- Causes of Action (Breach of K, Tortious Interference, Fraud)

    -- Damages

When you are representing the D:

Pleading arrives with certif. of service arrives:

1) Check and see if Service was performed correctly

2) Get the facts from the D

    -- Jurisdictional argument

    -- Venue argument

3) File your Special Appearance request

4) File your Venue argument

5) File your answer WITH your Special Exceptions

    -- Affirmative Defenses

    -- Specific Denials

Next, the P will:

1) Amend and add additional aff. defenses against the affirmative defenses, etc.

    

If you contend you didn't sign something, you HAVE to verify it. And, once you verify the denial, the other party has the burden of proving you actually did.

Ex: P says D breached their contract.

D verifies they didn't sign it.

P says ok, but you ratified it by your actions.

D says, ok, but you didn't plead "ratification."

D would win.

SS 93 plead, saying you didn't execute the document. Remember, ALL the General Denial does is put the P to the burden of proof. If you want to deny any of the requirements which require a Specific Denial (those requiring an authentic denial) you must deny these specifically. 

Case in chief-- means the case covered by the umbrella. If there is a "BUT" in front of the claim, it is going to be an affirmative defense on the P. 

UNDER THE UMBRELLA

P sues D, claiming a breach of K.

D says "we never signed the note, so there never was one."

OUTSIDE THE UMBRELLA

P says, "Ok, but your actions 'ratified' the fact that we had a K."

OUTSIDE means-- P must file a Supplemental Petition alleging the Affirmative defense of 'Ratification.'

SS 94 Affirmative Defenses

(When the P claims) Must always be filed as a Supplemental Petitions and PLEAD.

The burden of proof of an affirmative defense is on the party asserting it.

Amendments are used for "correcting something"

Supplemental Pleadings are used for "new causes of action."

SS 185 provides for the filing of a Sworn Account, claiming the accounting is whole and true and containing a sworn affidavit.

To deny a Sworn Account, you must file a Sworn Denial.

Where do you file a Trespass to Try Title case? Dist. Court

How do you answer it? "Not Guilty" Very archaic. P says the own the land, D says "Not Guilty and show me your title."

Any case you have about land, satisfy yourself that the pleadings don't in any way satisfy the requirement to try title. 

Trespass to try Title cases are much different than Boundary Disputes. Be careful which one you claim. If the P claims the D doesn't have title, then the P better be able to produce it.

VENUE

· General

· Mandatory-- "Shall" It's the one with the muscle because it trumps everything else.

· Permissive

Which one may I (the D) rely upon to request transfer? Mandatory.

The P can use either a Mandatory or a Permissive venue provision.

What is the general venue statute? 

1) County where all or a substantial part of the COA occurred.

2) County of D's residence

3) County of D's principal office

If none of the above three apply, then

4) County of the P's principal residence

What is the Mandatory venue statute ?

1) Land title (bring in Dist. Court)-- County in which all or part of the property is located

2) Libel-- where the P resided at the time the COA arose, or where the P resides, or where the D resides, or where the P decides.

3) Injunction to Enjoin a suit-- wherever the suit is filed

3a) Execution of a Judgment-- you execute where the judgment was rendered

4) Landlord / Tenant-- where all or part of the property is located. 

5) Slander

6) Injunction against suit

What is the language of the Permissive statute?

Uses the word, "May."

1) Executor / Administrator

2) Insurance

3) Breach of Warranty against Manufacturer-- can bring in any county where any, or a substantial part, of the injury occurred.

4) Contracts in Writing-- it may be brought against the person in the county where the obligation was to be performed, or where the D is domiciled. Exception is a consumer transaction, where the only place you can file against a D in a Consumer transaction in the county of the D's domicile. 

5) Transient persons 

6) Major transactions-- 

For Monday, read 367 - 430

· 2-24-03
Sued for sequestration, can you be hit with exemplaries? Yes, but you have to prove it was done without cause and with malice.

Counter-claims: you don't get to aggregate the D's cross-claims because the D's don't get to chose where you try your case. Do you aggregate P's counter-claims? Yes, they can do that if they want, in order to determine the court, because it is their right anyway.

Wrongful Sequestration claim is a Compulsory Counterclaim and MUST be brought in the same court, at the same time, or you wave it.

General Venue: 

· in the county in which all or a substantial part of the events of the claim occurred,

· county of the D's residence at the time of the cause of action,

· county of D's principal office in this state

· if none of the above apply, in the county in which the P resides at the time of the cause of action occurring.

Mandatory Venue: Trumps all other Venue considerations.

· Land

· Landlord-Tenant

· Injunction Against Suit

· Injunction Against Execution of Judgment

· Head of State Department

· Counties

· Libel, Slander, Invasion of Privacy

· Inmate Litigation

Permissive Venue:

· Executor, Administrator, Guardian

· Insurance suits

· Breach of Manufacturers warranty

· Contracts in Writing

P. 379 Venue Problems:

The Middlebrook Doctrine is a principle that does not require multiple claims to arise from the same transaction or occurrence.

Multiple Defendants-- In a suit in which the plaintiff has established proper venue against a defendant, the court also has venue of all defendants in all claims or actions arising out of the same transaction, occurrence, or series of transactions or occurrences.

Venue Rights of Multiple Defendants--

Questions, p. 380

1)
Dallas-- GV

Travis GV

Collin-- GV

No Mandatory trumps.

Can't be in the place of the P's residence because 1,2, and 3 of GV were found.

2) Manufacturer-- P.V. (only Mandatory can help the D.)

3) ?

Read pp. 367-430 (not cases).

If more than one mandatory provision applies so that an apparent conflict between two provisions of equal rank occurs, the principal relief sought is said to determine venue. (Difficult to apply sometimes.)

If Plaintiffs want to join together with other Plaintiffs, they must independently establish proper venue some way, under 15.003

If you can't establish venue, you must satisfy all four prongs of 15.003:

Plaintiffs must prove they:

1) that joinder in the suit is proper under Texas' Rules of CP

2) Maintaining venue in the county of the suit does NOT unfairly prejudice another party to the suit,

3) there is an essential need to have the person's claim tried in the county,

4) the county in which the suit is pending is a fair and convenient venue for the person seeking to join in or maintain venue for the suit and the persons against whom the suit is brought.

GENERALLY hard to meet these four prongs.

Typically, the Supreme Court only can review Interlocutory Appeals if there is a dissenting CTA judge based on a question of LAW.

If you are wrong on your venue setting, it doesn't matter what your verdict was , it will be AUTOMATICALLY reversed.

In all venue hearings, no factual proof concerning the merits of the case shall be required to establish venue.

The court shall determine venue on the basis of the pleadings and the affidavits.

To resolve venue controversies involving conflicting affidavits, a claimant's prima facie proof that venue is proper could not be controverted by a defending party to obtain a venue transfer unless the motion to transfer is based on the grounds that an impartial trial cannot be held in the county of suit or "on an established ground of mandatory venue" as reflected in the movant's "prima facie proof."

If venue is not proper in the county where suit is filed, a trial court must transfer the case to a county where venue is proper. BUT, if a P files suit in a county of proper venue, it is reversible error to transfer venue under section 15.063 (1) even if the county of transfer would have been proper if originally chosen by the P.

· 2-26-03
Notes and Questions in the book give good practice toward the exam.

p. 55 Supplement

Gonzales sues TWMC and Paskiak (according to 15.003) was allowed to join Gonzales in the suit. Gonzales files the suit in Cameron Co. but the D wanted the suit moved to Williamson Co. where their plant was. But, P fights the transfer by:

1) Pooling the resources of the two P's (but this was not enough)

2) and proving that it was unfair and unreasonable to make his client quit his job in order to be present in Williamson Co. did defeat the venue change request, even though the General Venue requirement of the D's place of business superceding the P's domicile.

A non-suit waives the right to contest venue facts alleged in the movant's motion to transfer but not the right to choose a proper venue in that context.

Upon review, if the Appellate court finds any Probative evidence they have to defer to the Trial Court. But, if an Appellate Court finds venue was wrong, no matter what the trial court decided, it is mandatory reversal.

Wilson v. Texas Parks Dept.

Injury to Wilson occurs at a park in Blanco county, but Wilson files in Travis county (headquarters of the Parks dept.) TPWD gets the suit transferred to Blanco county (because lots of Blanco co. folks work at the park). Blanco court finds for TPWD. In the Supreme court it is found that Travis Co. was proper venue, so MANDATORY REVERSAL. P gets another shot.

P sues D1, D2, D3, and D4. P gets SJ against D1 (who venue was based on.) What happens to D2, 3, and 4? They are on their own to establish their own venues (IF and only IF they have filed a motion to transfer from the time they filed their answer to the original suit). If they have, the court MUST re-examine their requests to move venue and if that request, now without D1 in the picture, is valid, venue must be changed.

Page 380 of Casebook: CPRC ~15.003 Multiple Plaintiffs and Intervening Plaintiffs

(
Supplement P. 62 is a good summation of the venue rules
When a case settles, there can be no appeal. So even if venue is totally wrong, if the P can bring their case in a county of wrong venue they may do so in order to force the D to settle. Once settled, their can be no reversal due to venue.

Bottom of page 68 (Supplement). A mandamus is filed with the Appeals court and says the trial court judge abused his discretion because there was only one way the judge could have acted and he ruled counter to that. To get a mandamus, you must show:

1) abuse of discretion

2) an appeal offers an inadequate remedy

Page 71 (Supplement) gives the rule allowing the D to set venue based on some defect of the P.

Union Carbide v. Moye

3-3-03 

§ 61.40 Pretrial Consolidation of Cases Pending in the Same or Different Counties

Can occur when you have the need to have some blanket uniformity to the discovery in cases (especially class actions).

§ 7.01 Permissive Joinder of Claims
P has several claims (a contract claim, a tort claim, and libel claim) against one D. Can the P join the claims together? Yes. But if you have more than one D, you can only join your cases if you have a situation of "common fact, common question of law" against the D's jointly.  But, one of the Ds can file a motion to Severe the COAs, asking for one of the specific COAs to be severed because the requirement of common question of law, common fact does not apply to him and that COA.

P sues D. Can D bring in an Impleader (another D who he claims shares liability)? Yes, this D2 becomes a Third Party Defendant. Can the 3rd Party D request to be severed out? Yes, he can claim that the case in chief should be decided first, then if D1 is determined to have guilt, D1 and D2 will determine D2's liability via a Cross-Claim between them.

P sues D. D counter-claims against P.

P sues D, and D impleads D2. D2 can cross-claim D1.

Texas is NOT a direct-action state; therefore, when you sue someone, you cannot directly sue their insurance company as part of it.

NOTE: When reading your assignment, when you see a case hinted to in the Notes and Questions by referring to them with "See Garrett v. Matthews, 343 S.W. 2d 289...) look those cases up and write down a blurb or two about it. She will ask about them.

P sues three Ds on a contract claim. One of the Ds claims they were defrauded in making the contract and therefore there wasn't one. P can't severe out the D, unless the Ds file counter-claims. But, then again, since the claim is based on contract, and therefore on a common question of law and fact, P probably couldn't severe them anyway. Here, the P should have sued all three Ds separately.

P. 75 Supplement

P sues two Ds, D1 and D2. D1 and D2 both get Summary Judgments against the P. These SJs are merely Interlocutory decisions. Later, D1 and D2 files counter-claims against the P, seeking atty-fees and costs. The P claimed the SOL (4 years on a contract) had expired. Court said that 

p. 75 Supplement-- List of six somethings

Within the juris. of the court.

Subject to another pending action

The claim must be mature at the time of filing.

Arises out of the same transaction or occurrence

Against an opposing party in the same capacity

Does not require a party to be present who would be unconscionable to require them to be present. 

Res Judicata-- basically prevents you from re-adjudicating an already decided case.

Compulsary Counterclaims: those which arise out of the same transaction. 

Jack Brown v. Northwest Sign

Brown brings suit against Northwest, in NW's home state of Idaho and NW gets a default judgment against Brown. Then, NW comes to Texas to get the judgment enforced.

Know the blue marked fact patterns and holdings and why on page 422.

The "logical relationship" test is the only satisfactory method of determining whether a counterclaim is compulsory. Whenever you have a compulsory counterclaim it MUST be brought BEFORE judgment is rendered in the current case because you are stupid and have waived it.

Heisey v. Booth

P Reece sues D1 Booth and Booth brings Heisey in as a 3rd parth D.

Reece and Booth get together and settle. Does Reece have a claim against Heisey? No, unless Reece names and sues Heisey outright. Booth had colluded with Reece in order to make Reece agree that Heisey would take the blame. The court said, No.

Does this mean that the third party defendant is not "bound" by an adjudication of the primary defendant's liability? It just depends. It depends entirely on whether or not the third-party defendant got to participate in the trial by which they are being bound from.

3-5-03 

TRCP 32 and 33 Contribution and Apportionment of Liability

What you do if there is someone out there who you think is also liable.

Mulcahy v. Houston Steel Drum

1) This is a Bill of Review: When do you use one? ONLY to set aside a default judgment. This is basically a counter-claim by the filing party that claims, "through no fault of my own a default judgment was levied against me, because my accountant was lousy and it was his fault."

2) The accountant is angered by this claim and wants to intervene and join n the fight against the filing party. But the court said, NO. "A remote or contingent interest in a suit does not entitle a party to intervene." You don't need a court's permission to intervene. Whoever is opposing the intervention can bring motion to strike, and this party moving to strike has the burden of proof. 

The intervenor's interest must be such that if the original action had never been commenced, and he had first brought it as the sole plaintiff, he would have been entitled to recover in his own name to the extent at least of a part of the relief sought; or, if the action had first been brought against him as a defendant, he would have been able to defeat the recovery, in part at east. His interest may be either legal or equitable."

Rule 60 Intervenor Rule

Guarnanty Federal v. Horshoe Operating

If you thnk there is any chance that you want to intervene, should you jump in early, or later? EARLY. Don't rest on your rights.

INTERPLEADER-- where you have a stake-holder that has property in their possession but they don't know who the property or funds belongs to. You would put the money in the registry of the court and then file suit against the parties who are making claim to it and let them fight it out in court.  

Always involves more than one party who claims they are entitled to money held by you.

Can you have an interest in the money and still be entitled to interplead? Yes.

Can you be awarded your atty fees as the Interpleader? Yes, and it comes out of the corpus.

COMPULSORY JOINDER OF PARTIES 

Yandell v. Tarrant State Bank

Rule 31 TRCP

How do you prove that someone (a maker) is notoriously insolvent? Can't just prove the party has filed for bankrupt. Probably have to prove they have no assets proven from a bankruptcy proceeding.

CPRC 17.001 Suit on Contract with Several Obligors or Parties conditionally Liable. P. 443

See TRCP 39

Cooper v. Texas Gulf

Involves "Virtual Representation", where your interests are being represented by someone else who has the authority to do so.

TRCP 39

Doctrine of Res Judicata

Pirtle v. Gregory

What is the definition of Fundamental Error? It survives today in those rare instances in which the record shows the court lacked jurisdiction or that the public interest is directly and adversely affected as that interest is declared in the statutes or the Texas constitution. Hard to find fundamental error this day and age.

Minga v. Perales

Fundamental Error is found in this case. Did the heirs have an interest in the property involved? Yes-- which makes them an indispensable party. All joint o9wners of property must be served with citation in an action for partition, or eminent domain, etc-- whenever title is involved. Therefore all joint owners should be made parties to a suit trying their title. Also, any administrators or executors must be enjoined also (even though don't have title to the land, they have an equitable interest.) CPRC 17.002

Class Actions

In order to gain certification of a class action, a party must meet all the requirements of TRCP 42(a) AND satisfy one of the subsectio9ns of TRCP 42(b)(4). Under Rule 42(a) a plaintiff must show:

1) Numerosity--the number of Plaintiffs is so numerous that joinder of all class members is impracticable;

2) commonality-- there are questions of law or fact common to the class;

3) typicality-- the claims of the proposed representatives are typical of those of the class; and

4) adequacy-- the proposed representatives will fairly and adequately protect the interest of the class.

TRCP 42 (b) (4)must be satisfied by showing:

1) questions of law or fact common to the members of the class predominate over questions affecting individual members; and 

2) a class action is superior to other available methods for the fair and efficient adjudication of their claim.

There is no right to bring a lawsuit as a class action. Rather, rule 42 provides only that the trial court may certify a class action if the P satisfies the requirements of the rule.
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Res judicata: It is the second-bite at the apple rule. It is a claim which has already been decided and therefore cannot be tried again.

Collateral Estoppel:

Issue Preclusion: If there has a been a previous MATERIAL issue already tried and decided upon in an earlier trial, you will be held to that earlier decision.

Also, if you have tried a claim against someone and have lost, you cannot re-assert a claim against the same person based on the same transaction but under a different claim. In other words, lost under contract, cannot try again under undue influence.

If a claim has been tried and decided, and your claim is barred by res judicata, does it matter if the original decision is under appeal? No. Appeals do not affect the bar of res judicata.

Texas uses a Transactional Approach to claim preclusion. Under this approach, all claims arising out of the same transaction or series of transactions are barred, even if based on different theories or involving different remedies.

Who claims Res Judicata? The defendant always claims it.

Res Judicata is an affirmative defense, as it is outside the umbrella; yeah, but you already had your bite, or that's already been tried and established. 

We did see a case where Res Judicata was asserted by a Plaintiff during an appeal, so it is not set in stone that only defendants bring res judicata.

You can't be bound by a decision in a case to which you were not a party-- a due process issue-- because you didn't get your day in court, and you didn't get to put on evidence of their own.

One of the primary motivations behind res judicata is "judicial efficiency." Res Judicata says' "you could have litigated it and you should have litigated it in the first lawsuit, so you are barred from bringing it, now."

Getty Oil v. Insurance Co.

Called TRCP 38 into play, where when you are barred or unable to include someone in your original suit, you are also barred from including them in a later one, based on the same transaction, same subject matter.

Final Judgment Requirement: A final judgment has res judicata effect despite the pendency of an appeal unless the appeal is by trial de novo.

When the first lawsuit is decided in federal court, the federal law of res judicata (claim preclusion) controls the determination of whether a later state court action is barred.

What if new facts develop or new defendants appear which were not known earlier? The case will not be estopped because they couldn't have been litigated in the first case.

Res Judicata is also known as claim preclusion and prevents the re-litigation of a claim or cause of action that has been finally adjudicated, as well ass related matters that, with the use of diligence, should have been litigated in the prior suit.

Issue preclusion is also known as collateral estoppel and it prevents re-litigation of particular issues already resolved in a prior suit.

A determination f what constitutes the subject matter of a suit necessarily requires an examination of the factual basis of the claim or claims in the prior litigation. It requires an analysis of the factual matters that make up the gist of the complaint, without regard to the form of action. Any cause of action which arises out of those same facts should, if practicable, be litigated in the same lawsuit.

"According to the weight of authority, a finding of a particular fact is not Res Judicata in a subsequent action, where the finding not only was not essential to support the judgment, but was found in favor of the party against whom the judgment was rendered, and, if allowed to control, would have led to a result different from that actually reached."

Parties Bound by Prior Adjudications

Benson v. Wanda Petroleum

"...a person (let's say a business partner) who is not a party but who is in privity with the parties in an actio n terminating in a valid judgment is bound by the rules of res judicata. "Privity is a word which expresses the idea that as to certain matters and in certain circumstances persons who are not parties to an action but who are connected with it in their interests are affected by the judgment with reference to interests involved in the action, as if they were parties...The statement that a person is bound by... a judgment as a privy is a short method of stating that under the circumstances and for the purpose of the case at hand he is bound by ... all or some of the rules of res judicata by way of merger, bar or collateral estoppel."

The rules of res judicata rest upon the policy of protecting a party from being twice vexed for the same cause, together with that of achieving judicial economy in precluding a party who has had a fair trial from re-litigating the same issue. Due process requires that the rule of collateral estoppel operate only against persons who have had their day in court either as a party to the prior suit or as a privy, and, where not so, that, at the least, the presently asserted interest was actually and adequately represented in the prior trial. As to the latter, SS 84 of the Restatement of Judgments states that a person who is not a party but who controls an action is bound by the adjudications of litigated matters as if he were a party where he has a proprietary or financial interest in the judgment or in the determination of a question of fact or of law with reference3 to the same subject matter or transaction. 
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Declaratory Judgment-- a judgment that defines the rights of the parties to a contract or to real property. You have to have an interest in the action and you have to have an amount in controversy.

Martin v. Gary (Supplement)

Installment contract at odds. On appeal, why was the case not barred by res judicata? Because the facts changed after the declaratory judgment was entered. When the court dismisses a claim when someone is claiming a contract is valid, does NOT equate into a finding that the court has decided the contract is invalid-- it is merey a dismissal, usualy on some completely different grounds. Cannot be barred by res judicata.

Bocanegra v. Aetna Life

Woman claims she was injured on the job and received worker's compensation benefits from one insurance company. Then she sues another insurance company, claiming she was injured in a non-job-related injury. The court said she had made an "election" by already deciding her stance (as injured on-the-job). It turns out, that she actually thought she had been injured at work-- but when the doctors performed surgery they could see this was a long-term festering injury (like cancer) that was in no way caused on the job. So, because she actually didn't commit fraud (due to her honest and unproveable belief she was injured at work) she was able to recover on appeal, here.

The election doctrine may constitute a bar to relief when:

(1) one successfully exercises an informed choice

(2) between two or more remedies, rights, or states of facts

(3) which are so inconsistent as to

(4) constitute manifest injustice.

One's choice between inconsistent remedies, rights, or states of facts does not amount to an election which will bar further action unless the choice is made with a full and clear understanding of the problem, facts, and remedies essential to the exercise of an intelligent choice.

A judicial estoppel may arise when a question necessary for the determination of a prior adjudication is decided.

Equitable estoppel differs from each of the above defenses because it requires some deception that is practiced upon a party who relies on it to his prejudice.

A ratification rests upon a manifestation of assent to confirm one's prior act or that of another. It may occur without any prior litigation and in the absence of any change of position by or prejudice to the other party.

Waiver, the voluntary relinquishment of a known right, is sometimes spoken of as intentional conduct inconsistent with the assertion of a known right.

Dismiss with Prejudice-- means it is over. You cannot bring it again.

Pleading Requirements-- Note that if the affirmative defense of election of remedies is relied on to defeat recovery, it must be specifically pled. The defense must be presented to the trial court and cannot be urged for the first time on appeal.

Hudson v. Wakefield

CTA remands a case to the trial court with instructions to specifically determine a serious point of fact. The trial court issues a decision Non Obstante Veredicto (Judgement not Withstanding the Verdict). Sup. Ct. talks about the "Law of the Case" doctrine: the principle under which questions of law decided on appeal to a court of last resort will govern the case throughout its subsequent stages. The doctrine of the law of the case only applies to questions of law and does not apply to questions of fact. Thus, when in the second trial or proceeding, one or both of the parties amend their pleadings, it may be that the issues or facts have sufficiently changed so that the law of the case no longer applies.

Discovery
Discovery is the principal means of finding out what the facts are before trial. The objectives of discovery are: 

(1) to find out everything possible about the event or transaction that is at the heart of the lawsuit.

(2) To "freeze" or preserve the testimony of a harmful or fragile witness.

(3) to put useful evidence in a form admissible at trial.

Discovery devices:

(1) Oral Depositions

(2) Interrogatories

(3) Request for Production

(4) Requests for Admissions-- useful for eliminating issues about which there is no real dispute.

(5) Request for Disclosure

(6) Depositions on written questions

(7) Entry on Land

(8) Motions for Physical or Mental Examination
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The Discovery Devices

Request for Disclosure

Interrogatories

Depositions on Written Questions

Requests for Admissions

Requests for Production and inspection and for entry on land

Oral Depositions

Requests for Physical and Mental Examination

Certificate of Conference-- you have to get together with the other side and try to work out the discovery request, prior to filing a Motion to Compel.

Discovery for the Defense begins with the defense-- not with the Plaintiff. And it begins not with the facts but with the law. If you are building your case for the defense, and the claim against your client is based on Promissory estoppel, you should go read the cass and learn as much about the law as possible.

Also, write out your jury charge, so you are really prepared to answer your charges, beyond the general denial. You are playing catch-up, because the Plaintiff's attorney has the advantage of being well-prepared (perhaps two years of preparation before you hear about it.) Remember, the Plaintiff is always ahead of you.

Read 501-504.

The Texas Lawyer's Creed was adopted by the Texas Supreme Court in order to try and curb inappropriate conduct by lawyers in pretrial discovery. Hint, Hint-- Know the Lawyer's Creed. (page 504)

Bates Stamping-- a method for numbering your discovery documents. You MUST know where every piece of paper came from.

Why would you Interview someone rather than Depose them? Because interviews can be carried out without the requirement of their lawyer being present (as he is during a deposition.) Also, depositions are documented and available for both sides to review. Interviews may just be verbal, and any notes you take as a lawyer may be protected as work-product (atty-client).

Requests for Disclosure: (p. 518) Beginning in 1999, the discovery rules create a new mechanism requiring, on request, disclosure of basic information described in Civil Procedure Rule 194.2, including:

identity of parties and potential parties

legal theories

damage calculations

persons with knowledge of relevant facts

information about testifying experts

witness statements

insurance and settlement agreements

Interrogatories: (p. 519) Inerrogatories are written questions directed by one party to another, to be answered under oath. Responses to interrogatories are usually evasive and vague and are therefore not terribly reliable. Parties may serve no more than 25 written interrogatories on any other party unless they get court permission.

You can file objections to interrogatories which you feel violate a proprietary interest. The opposing party will then file a Motion to Compel, then the judge usually will have the two of you draft a Protective Order where your disclosure will be protected from mis-use. Also, the court will require that all documents be returned, let's say, within 30 days after the trial, etc.

You can also claim requests for information are:

Over-broad

Irrelevant

Protected by Work-Product

Mandamus Proceeding-- an order to vacate a decision by a court based on the judge's abuse of discretion.

Start small; don't request nation-wide based answers to questions. Nation-wide almost automatically makes a question too broad.

Discovery cannot be used as a fishing expedition.

You want answers tied to the Plaintiff themself, not to other people kind-of-like the Plaintiff.
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Special relevance Issues-- Disclosures required these days

Rule 192: Discovery

Rule 194.1 Requests for disclosure

Things a party must voluntarily disclose:

the correct names of the parties to the lawsuit,

the name. addresss, and telephone numbers of any potential parties

the legal theories and, in general, the factual bases of the responding party's claims or defenses (the responding party need not marshal all evidence that may be offered at trial. You also need to disclose any affirmative defenses you plan to assert

the amount and method of calculating any damages (usually a P's disclosure-- unless you are making a counter-claim)

the name, address, etc of persons having knowledge of relevant facts, and a brief statement of their connection to the case

or Expert Testimony:

the expert's name, address, and telephone number

the subject matter on which the expert will testify

the general substance of the expert's mental impressions and opinions 

If the expert is under the control of the responding party:

all documents, tangible things, reports, models, or data compilations that have been provided to the expert prior to testimony. Watch out, here. Only give them public-knowledge stuff, because it must be disclosed to the other side.

any indemnity and insuring agreements

any settlement agreements

any witness statements

etc

The request to the opposing party for these items of disclosure superceeds the old ways of discovery.

Liability Insurance: You have to disclose their existence and limits, but, even though it is discoverable, discoverability does not make it admissible.

Relevance of Policy Limits: If the insurance company refuses to settle the case within the limits of the policy, then they are on the hook for any jury award in excessive of the policy limit. This is called the"Stowers-doctrine." 

Settlement Agreements are also discoverable, but perhaps not admissible.

How do you get to the appellate court on a discovery dispute? Only one way, a mandamus. Your argument is going to be "I can't unring the bell"-- once I produce it I can't cover it back up. The cat is out of the bag.

Whenever an objection goes before the court on a discovery matter, the burden is on the "requesting party" to prove that the item should be produced. Example, when the D requests an item of discovery and the P says the item is not relevant, the D must prove why the item is not discoverable.

Relevance of Defendant's Net Worth: Information about the D's net worth is relevant is relevant to the issue of punitive damages and is therefore discoverable. Net worth is not discoverable when no proper claim to punitive damages has been made. Example: In a contract dispute case, you cannot request the D's net worth, because punitive damages can't be awarded based on a contract dispute.

After you've been found liable, your net worth can be discovered.

Once a defendant is found liable and the cause of action supports punitive damages, the client's net worth can be discovered. Here, the court will bifurcate the trial, where the jury will first determine liability, then reconvene to determine damages.

Impeachment: Special problems arise when information is sought in order to impeach a person who is expected to testify at trial, especially when the person is not a party.

Work Product: CPR 192.5 provides that work product is not discoverable. Is there such a thing as "party communication" in Texas? No longer. Nowadays we call this "work product" and it is anything that is compiled in anticipation of litigation or for trial by or for a party or a party's representative. Work Product also encompasses a communication made in anticipation of litigation or for trial... A party's representatives include the party's attorney's, consultants, sureties, indemnitors, insurers, employees, and agents. The primary purpose of the work product rule is to shelter the mental processes, conclusions, and legal theories of the attorney, providing a privileged area in which the lawyer can analyze and prepare the case.

When someone asks you for a broad discovery of documents, you should claim that the sorting out of all the documents you have is a request that is an invasion of your work-product privilege because it is forcing you to look, analyze, review, think-about, reflect etc this huge volume of documents. Trick is, you object based on work-product, then when overruled, you present all the documents to the opposition. When they complain to the judge about receiving all the volumnous amounts of paper, you say, yes but I objected.

Problem above stems from a request for all the documents related to x vs. all the documents evidencing x. Millions of documents can relate-to some action, but only certain documents evidence the action. If you have to pare-down the volume of relate-to down to those which "evidence" the action then the opposition will be able to gleen your train of thought and your analysis and focus as it pertains to the action.

Some information compiled in anticipation of litigation is discoverable such as expert witnesses, trial witnesses, and contentions. CPR 192.3

Difficult issues remain with regard to the duration of the work product exemption:

1) when does a party act in "anticipation of litigation" so as to clothe communications with a discovery exemption, and

2) once it applies, how long does work product protection last?

Example: You are "lettering" back and forth with someone's attorney regarding a contract term and at one point the other lawyer says, "If we don't get this cleared up soon, I've been instructed to initiate a suit against your client." Everything from that point on could be considered "in anticipation of litigation."

The Rules do not define "work product". It is a well-fought and hard to pinpoint process of defining and arguing about what constitutes work-product.

Just because you say something is protected by a privilege, such as attorney-client, or work product, you may need to present the document to the judge in camera in order to allow him to deem them protected. In camera means, in private, in the judge's chambers, with no opposing counsel present.

Once the work-product protection is claimed, it is perpetual.

Type number 4, page 544.

Disclosures are an on-going obligation and you must 
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Review by mandamus is an original proceeding case, and happens before or after the case begins. 

The person who files for mandamus relief is called a relator. Mandamus will not issue unless the relator clearly has the right to it, and the trial court had a legal duty to perform the act (such as letting expert testimony in) and clearly denies the act to be performed., etc. The relator is asking the higher court to make the trial judge do something.

There can't be any other relief that the relator can seek.

These are interlocutory appeals-- as they happen while the trial is proceeding.

If there is an adequate remedy on appeal for the party, mandamus wil not issue. But, if the appellate court determies there is no adequate appeal, where the damage is so great it can't be recreated on appeal, the appellate court may attempt to cure the error of the trial court by issuing a mandamus.

Discovery devices:

Getting things deemed for admission

Depositions

Interrogotories

etc...

Testifying experts-- those who act as a witness at trial. They can be retained or non-retained. Retained is someone paid, non-retained is someone who was there, and is a witness (like an emergency room doctor).

Can you depose a testifying expert? Yes, per SS 192.3. Why? So you will know what theyare bringing to the party.

A consulting expert-- someone who is working closely with the attorney and the client, helping them prepare for the litigation. They are not expected to testify, and has no real knowledge of the actual injury.

A true consulting expert doesn't have actual knowledge of the accident, and he doesn't consult with the testifying expert. If he crosses ths line and does either of these things, you can get discovery from them because they lose their exempt status. Consulting-only experts must remain "pure." He can't talk to the testifying expert, and he can't go out and investigate the accident site, becoming a hands-on expert with this accident.

Testifying expert-- what can you get? Name, phone number, opinions, mental impressions, evidence of bias, other cases they've testified in, personal financial records, tax returns (unless you can get the information some other way).

Be very careful in selecting an expert. If your expert has published in all the journals and is highly degreed in the area, then relevance can easily be established. Reliability and relevance are alwwyas going to be tried to be established.

Consulting experts don't have to be named. Their close association to the lawyer and the client make them too close to the atty's work-product to be allowed.

Lindsy v. O'Neill

"No provision exists i the Texas Rules of Civil Procedure exempting the mental impressions and opinions of experts from discovery when these mental impressions nand opinions were neither acquired nor developed in anticipation of litigation." But, once there is anticipation of litigation, discovery becomes limited"

Axelson v. McIlhany

The qustion is, "Can an expert's designation be changed easily from testifying expert to consulting expert?" No.

"The factual knowledge and opinions acquired by an individual who is an expert and an active participant in the events material to the lawsuit are discoverable. This information is not shielded from discovery by merely changeing the designation of a person with relevant facts to a "consulting-only" expert."

Judges do not want your discovery disputes in their courtroom. They expect opposing counsels to work things out. If you annoy the judge, you can get monetary sanctions levied against you. If your actions are egregious enough, your case can be dismissed. If you're sanctioned, to the point it affects your case, you need to file a mandamus proceeding to the appellate court and get them to rule on the judge's actions.

If you object to an opposition's request for discovery, yes, say you object, but then answer the question 

anyway--lest you may get sanctioned for trying to obstruct the orderely process of discovery.

In re Continental General Tire

There are valuable trade secrets out there. You can't make everyone divulge their trade secrets. You must show that there cannot be a fair adjudication of your client's case without the disclosure of the formula, or trade secret.

Secrets vs. Facts-- another way to look at it.

What is a protective order in discovery? You can get one to protect a trade secret. 

What are some statutory privileges?

If I'm in a civil deposition and someone asks me a question, can I take the 5th amendment? Yes, but if it just gets to be a reoccurring problem you should call a judge and ask him what to do.

Texas has a const. provision saying, "No law shall ever be passed that curtails the liberty of speech or the press." 

Reporters only have to disclose their sources if there is a compelling and over-riding need for it in order for fair adjudication. At a minimum, the party seeking ndiscovery must make a clear and cnvincing showing that the information sught is:

1) highly material and relevant

2) necessary to the maintenance of the claim

3) not obtainable from other available sources.

How do you waive a privilege?

You can lose a privilege by making offensive use of privileged material. i.e. if you yourself use the privileged material, it is no longer privileged.

You can also waive by not asserting:

713-743-2208 

mmorris@central.uh.edu

Merle Morris
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Shield and Sword: You can't shield (protect as privileged) something but then use it in an offensive manner later in the trial. Once you have shielded something, you have waived it's use as an offensive weapon (sword).

How do you waive a privilege?

1) By not asserting it. But, what if you didn't know you had the privilege? You can amend your response and state what the privilege is.

How do you assert a privilege? Disclose you are protecting an item (let's say a letter). And you place it on the privilege log. Ex: 

002 Letter to John Smith Dated x, Atty-Client 

How does this happen?

P files a Motion to Compel, wanting you to produce this letter. You answer the demand, sending a copy of the answer, re-claiming the privilege, to the court, along with your privilege log. In our example, we are protecting an attorney-client privileged letter. You take the letter in a sealed envelope to the court an request an in camera review of it with the judge. 

If I request "all documents relevant to the lawsuit." Is that ok? No, probably seen as overly broad.

Anytime something is sent by mail, there is a presumption of three days being added to it (Rule 4). If it takes longer, contact the opposing atty. and agree on when the response is due-- then (per Rule 11) have that atty. sign off on it, so you have a record.

Faxes give you three days extra, also. Rule 4.

KNOW Rule 4 for the exam.

Inadvertent Production and compelled Disclosure: A claim of privilege is not defeated by a disclosure that was compelled erroneously. The privilege is also not defeated if the disclosure was made without an opportunity to claim the privilege. A party who produces material or information "without intending to waive a claim of privilege" does not waive the privilege claim if the producing party amends the response, identifies the material or information produced, and states the asserted privilege.

Trade Secrets: Coca-Cola has the burden of proving why their formula cna't be disclosed-- that they wil suffer uneccessary and irreprable harm. You would next have to prove that you have a substantial need and cannot achieve fair adjudication of the trial without the formula.

Relator-- the party who is bringing the mandamus.

Respondent-- usually the judge who the mandamus is sought against.

Walker v. Packer

The walkers are trying to get documents from a hospital and from a non-party (insurance company).

They file a Motion to Produce to the hospital and a request for deposition with a Subpoena Duces Tecum.

The hospital files an answer with objections to the reqeust or production and the non-party insurance company files a Motion to Quash.

During the Law Suit and of a Party to the suit--

1) Request for Production/-- Not Filed

2) They file Answer and Objections-- Not RFiled

3) You volley back a Motion to compel -- Filed/ Ruled on

During the Law Suit and of a Non (aka Third) Party to the Suit--

1) Deposition on Written Questions with Subpoena Duces Tecum-- Filed

2) Motion to Quash-- Filed

3) You then fire back a response that says "I stil need it."-- File

Abuse of Discretion-- 

"A trial court clearly abuses its discretion if 'it reaches a decision so arbitrary and unreasonable as to amount to a clear and prejudical error of law.' The relator must establishthat the trial court could reasonably have reached only one decision."

Mandamus will not issue where there is an adequate remedy by apeal.

When will appeal not be enough?

1) Whenever judicial resources will be wasted.

2) When the appellate court would not be able to cure the trial court's discovery error.

3) p. 571

Pay attention to Discussion Problem, p. 573

1) Motions to Produce, Depositions

2) same, incl. Motion for Physical examination

3) Maybe not if someone objects upon the gorunds of "in anticipation of litigation." Yes, you can get the names from the list.

4) Yes, ordinary business and relevant, AND it is a VERBATIM witness statement. Even if typed out by someone else and she signed it. Even if it s a videotape

5) Sure, I can keep a copy of what I produce.

6) NO. Not in less she accidently produces it. No. Allprotected under workproduct.

Judge touchy signature-- see inside of text!!! Use it on the test!!! 

Extraordinary writ = Mandamus
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p. 577 to 602 tonight

602 thru 627 Wed.

627 thru 652 Next Mon (everyone's up)

652 thru 672 Next Wed (everyone's up)

672-702 4/21

702-727 4/23

Expert testimony-- more

P. 573 #7

architects knowledge are discoverable because not hired as an expert in anticipation of litigation.

#8 You would take what Wrong had done, and provide it to your own expert in order to get him to give you an opinion on what Wrong has done.

#9 a) discoverable

b) discoverable

c) excluded by "work product"

#10 Videotapes are never protected as work product because they're always taken in anticipation of litigation.

#11 Once you've designated them, you can't undesignate them. You can make a consulting a testifying, but you can't make a testifying a consulting. 

#12 - #17 

This problem is BIG. It will be just like on the test. You should answer it and submit it to her.

# 17 Can't have the lawyer substance abuse stuff.

If you want the correct names of the parties, you can do it through Disclosure, by writing a letter to opposing counsel and citing the rule.

Opposing counsel gets 30 days to answer a request for Disclosure.

Any time any type of discovery is delivered (served) with the petition you will have 50 days to answer the discovery request.

If somebody asks you to Disclose who your designated experts will be and what kind of information they will helping with, you should object based on TRCP 195.2, which will get you an extension granted.

The court may set a "disclosure date" which then makes it mandatory you tell them by a particular date.

Are disclosures verifed? No. They are just responses, in letter form, signed by you (saying they are true and correct.)

A Motion to Quash is used by the party resisting discovery.

File a Motion to Compel if the other-side refuses to provide you with answers to your request for discovery. But, BEFORE you file a motion tocompel, you should call up the opposing counsel and just remind him of your request.

You cannot claim protection from providing answers to requests for disclosure by asserting the "work-product" privilege. But you can assert other privileges if they apply.

Interrogatories

30 days to answer, plus 3 days if delivered via fax or mail. 50 days if delivered via service of process. Can you pose objections to interrogatories? Yes. And you can object to only part and answer the other part.

There will be an interrogatory and the opposing party will write on it, "Objection, and without waiving the objection I will answers the following questions this way." 

Do interrogatories need to be verified? Yes, you verify the ansers biut you don't verify the objections, saying the answers are based on either your or someone you disclose's personal knowledge.

What if someone requests an interrogatory where you will have to search through 1,000s of documents in order to provide the answer? You would answer, "the answer to this interrogatory is just as hard for me to produce as it will be for him to determine by digging through this mass of documents." Then you give him copies of the bulk of the documents and let him dig it out.

If the requestor has asked for highly sensitive papers, you might want to go ahead and dg them out yourself so they don't get their handson the bulk of them-- otherwise 

Redact-- if you have information that contains non-related sensitive information intermixed with it, you can place white tape on it and copy it, deleting the non-related wording.

Production f Documents-- same timetable.

Deposition sent out to you and there is a problem with it, date, request overly braod, and I request a Motion to Quash within 3 business days of receiving it, the request is tolled unless the party who issued the deposition request goes before the judge and Move to Compel and ge it granted.

A Motion to Quash within 3 days is an automatic quash.

I want medical records from a non-party. what do I do? You send it to the other side and the non-party, requesting authority to release the records. You HAVE to notify the ther side.

Same with depositions of non-parties, you have to notify the opposing party exactly when the deposition is going to occur so they can show up if they want to.

Any rule how documents have to be produced? Yes, either in 

1) ordinary course of business (means you produce it in the manner you keep them yourself) (can't mke it more difficult for the other side.) (Also, Bates number [aka Bates stamp] you documents.)

2) in the order they were requested. 

Loftin v. Martin

You have no obligation to "create" any document for anybody. If the document doesn't exist, then they can't get it. 

In re Shipman

Subpoenas

Can be issued only by a court clerk, a licensed attorney, or an officer authorized to take depositions in Texas (as in a court reporter-- 99% of all subpoenas ae issued by court repoerters.)

Against whom is a request for admission binding-- only against the party whom the request is being made.

What if you ignore a subpoena, you can be held in contempt.

586- 686, before 
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What are admissions? If you agree the light was red, then why go through all the headache of establishing the fact that the light was red. TRCP 198

You admit or deny something that is not in controversy.

1) Admit or Deny that Dr. Fine treated Clare Hurt on April 7, 2002.

ADMIT    DENY

If you don't respond to theAdmissions, they are deemed admitted.

You can withdraw the admissions and you can amend the admissions.

If the admissions are "deemed" because you didn' respond, you would "withdraw" and then respond to the admissions.

Admissions are a basis of evidence.

Stelly v. Papania

Unduly Prejudiced-- means sort of the same thing as "really ripped off".

What are the sanctions for failing to respond to an "admission request?" TRCP 215 .4 (b) If something you fail to admit is later proved to be true, you can be fined the reasonable expenses involved in that fabrication or not. If you did it accidentally, you can go through these withdrawal steps.

Also, the admissions are deemed admitted.

Stefan v. Stefan

Admissions admitted, denied, or ignored can be inadvertently admitted. Be very careful when delaing with these discovery devices such as admissions.

Admissions are designed to facilitate the administration of justice; sometimes admissions are the basis themselves for additional litigation.

Admissions can never be used by the party answering them, only by the party requesting them.

Admissions are judicial admissions and you are barred from presenting evidence to controvert the elements the admissions established.

Properly crafted admissions can be the basis for summary judgment.

Marshall v. Vise

You can't introduce controverting evidence to negate your own admissions. If someone does introduce controverting evidence to a deemed admission, if you don't object you waive your right to object and the admission is changed.

What are the three objections you can make in a deposition?

1) Leading

2) Form

3) Non-responsive

General considerations in depositions:

TRCP 176 Basic oral deps.

199 " "

200 DWQ

201 Taking depos in foreign jurisdictions (out of state, or county)

202 Depos before a suit

Oral depos:

is a question and answer session where the witness is under oath.

Critical because you get to ask questions, interact withthe witness,obtain admissions against interest, befriend or intimidate the witness.

Do you have an expert witness or a lay witness?

Make an early determination: Do you want to make a friend or an enemy?

Get what you need by being nice-- then get toughter.

People expect you to be a jerk. Change their perception.

Are you perserving evidence?

Discrediting a witness?

Testing a theory?

Video or not?

Depositions can be over the telephone.

Depositions can also be tape recorded.

Do you want to intimidate the other party in order to get them to settle?

Where do find your causes of action? Before you ever do any discovery, dig out the TPJC (tex. pattern jury charge) and draw up what the jury will need to answer. Then answer the questions.

Decisions--

Location can be intimidating or supportive.

When do you tka eit, before or after testimony? I would take it afterward, so you cna frame your questions.

Early in the morning, or late in the afternoon? Don't let them cut the electriciy ff during your depositon.

How to reach agreement with the other side:

Don't have to subpoena a party to the suit, but you do have to subpoena a non-party.

Call and ask, followw with a letter.

No response-- send notice and expect Motion to Quash.

Who pays for the deposition? The party who asks the first question!

Agreements at the beginning of the deposition:

no interruptions

no phones and pagers

What is the truth?

Verbal responses only? Head nods?

Tactics:

Make your opponent comfortable.

Tell them you are going to assume they understand unless they say they don't.

Tell them this is an information gathering process

Offer refreshments

Join in a conversation and ask how they are, if they had trouble parking, etc..

Valid objections:

Objection, form

Objection, leading

Objection, nonresponsive

You are placing your objection on the record-- even if the client keeps on talking.

Need to prove up documents?

Mrs. Setter, is this the leter you wrote to my client last year?

Also, see the business record exception to hearsay.

Lead where you can.

Control the witness when you can.

Get there early, and set the room up as if you are in charge, place the wastebasket near you and place a few pieces of paper in it.

Be friendly with the court reporter.

Observe all veral and non-verbal communications.

Experts:

They are usually smarter than you.

They even feel smarter than you.

But, pride goeth before a fall.

Experts therefore stumble easily into verbal traps.

Eperts don't know the facts of the case.

Juries are suspicious of testimony that s paid for. 

Don't let the expert ask the questions.

Experts often overly-argue minor points. You can take a tiny little point and make someone else's expert look like an idiot.
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Non-parties (and third-parties) to a suit must be subpoenaed.

The court requires, in order to force a corporate executive to testify via a subpoena, that the party deposing the corporate executive prove that the executive has unique and highly useful knowledge to the case.

Can you take a deposition outside of the state of Texas?  Yes.

Can you subpoena witnesses outside of Texas?  Yes.

Who can take a deposition on written questions?  Written answers are taken under oath, certified by a stenographer.

You can only examine (via deposition) an individual witness for six hours.

Depositions have to be set 30 days in advance.

As for questions you should ask during a deposition, you shouldn’t ask about conversations between the deposed and their lawyer.  Their lawyer will object (and if he doesn’t, they will have waived their right to).

Interrogatories MUST be verified by the person answering them; no other response must be.

You sign the discovery you are providing and serve it on the other side.  Don’t file it with the court, just inform them you have provided it (or requested it).  Mail via CMRRR.

Never answer a question you are not asked!
Levels of Discovery

…
There are three levels of Discovery; you must declare which level you are pleading.  For Level 1, you would say, “Discovery in this case is intended to be conducted under Level 1 of Rule 190.2, Texas Rules of Civil Procedure.”

Level 1:
Applies to two kinds of small cases:

1. Any suit in which the P affirmatively plead that they seek only monetary relief of $50,000 or less, excluding costs, prejudgment interest and attorney fees, and

2. Any suit for divorce not involving children in which a party pleads that the value of the marital estate is $50,000 or less.

3. Notes:   Each party may have no more than 6 hours in oral depositions.  The parties can Rule 11 to 10 hours, but a court order is needed for more than 10 hours.  Each side can only serve up to 25 written interrogatories.  All discovery must be conducted within the discovery period.  The discovery period starts when the suit is filed and continues until 30 days before the date set for trial.  Caution:  Litigants can ONLY receive up to $50,000—even if the jury awards them $10,000,000!
Level 2:
Most common discovery method:
1. Each side is entitled to no more than 50 hours in oral depositions to examine (and cross-examine):

a)  the parties of the opposing side


b)  experts designated by those parties


c)  persons subject to a) or b)’s control

2.  
If oneside designates more than two experts, the opposing side may take an 
additional 6 hours of total time for each additional expert designated. 


3.
Neither party can serve on the other side more than 25 written interrogatories.
4.
If one side brings in a third-party, the opposing side can have 50 hours with them, too.

Level 3:
Level 3 provided for a court-ordered discovery plan.  Either side may request Level 3, or the court may demand Level 3, but the court never has to allow Level 3.  The features of level 3 discovery varyn to whatever the court allows.
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Motions for Physical or Mental Examinations-- Very tough to get.

Use mandamus proceedings when you want to either exclude or admit evidence into discovery, asking the next highest court make a quick decision on the request and force the lower court to adhere to the requirement.

If you have to prove both of a two-prong requirement, it is called "Conjunctive."

If you only have to prove one of them, it is "disjunctive."

SANCTIONS--

the court can"

1) impose atty fees for the trouble caused by the bad actor

2) can strike evidence

3) strike the pleadings of the other party

A mandamus can issue when:

1) a party doesn't have a clear and adequate remendy at law through an appeal, (To appeal, you must be appealing a FIANL judgment: a default judgment is NOT a final judgment. According to TRAp, you have toattach the final judgment to your appeal, when making it.)

2) the court applies the law in an arbitrary and unreasonable fashion which relates to an abuse of discretion.

What is a "just" sanction-- there is a direct relationship between the offensive conduct and the sanction, the sanction goes against the abuse, it doesn't harm the other party, and it is only visited on the party served against, it must not be excessive, it must adhere to Constitutional boundaries, and they are based on the conduct of the parties and not on the merits of the case.

3 cases recited.

The person filing the writ of mandamus is called the Relator. Ree Late er

The Relator is the Real Party in Interest.

p. 651 Disposition of legal matters without trial.

1) Judgment by Default: Where the D fails to appear on the day they are supposed to. 

2) a nihil dicit judgment: exists when the D has appeared but has had a motion or plea not dealing with the merits of the case overruled.

3) Failure to appear at trial.

When you get a default judgment, you admit liability, and you must prove the necessary facts to ascertain the damages awarded in the case. The P may be entitled to recover damages, but proving you are owed those damages is different.

The P who receives a default judgment must prove that her injuries were proximately caused by the actions of the D.

Dismissal for Want of Prosecution,

TRCP 165a, 306a, 329b

Means you didn't proceed with the necessay steps in order to keep the case before the court's eyes.

To obtain relief from a DWOP, Rule 165a states: a motion to reinstate shall set forth the grounds therefor and be verified by the movant or her attorney. It shall be filed with the clerk within 30 days after the order of dismissal is signed or within the period provided by Rule 306a.

Stromberg Carlson v. Central Welding

P failed to set a trial date, causing a lack of due diligence, and did not have a reasonable explanation, so were DWOP'd.

Motion for Summary Judgment: Asking for a quick judgment because you can prove (and you do prove) a matter of law (or disprove a matter of law) necessary to prove the action claimed in the case. If you can develop a material fact relevant to the issue, you can defeat a motionnfor summary judgement and get the case to a jury.

Appeals courts look at summary judgments, de novo, which means as an entirely new trial.

Summary Judgments S 166 a

Keep the courts unclogged by adjudicting unmeritorious claims.

The "movant" is the person requesting the Summary Judgment.

The burden of proof is on the movant in a regular summary judgment.

If the P is moving on a negligence action, he would have to prove all four elements: duty, breach, cause, harm. If the D is moving, he only has to disprove one of the elements of the COA.

The D can prove an affirmative defense.

Rule 166 a i allows a party to move for sum. judg. on the ground that there is no evidence of one of the essential elements of the COA. You can't just do this in one statement, you must htell WHY the other side doesn't have the evidence. You demonstrate the absence of the evidence.

P may file a SJ motion anytime after the D answrs the lawsuit. The D can file one prior to answering the lawsuit. There is no required format, but the motion must present the reasons for the request. Advice: include the SJ motion in your brief.

Reasons for opposing the motion must be in writing. Failure to respond doesn't waive your right to object UNLESS the movant filed a no-eveidence motion.

4-21-03 Pretrial

No evidence summary judgment v. summaryjudgment

No evidence SJ claims the non-moving party can't prove one of its elements of its cause of action. No affidavit is required, merely an explanation of the claim they can't prove it. That shifts the burden tothe non-movant to prove what you say they can't.

Summary judgment request must be sent to court and opposing side wth 21 days (24 if mailed) of trial. Opposing side must respond within 7 days of trial. Supply a general denial, denying all or some of the claims for SJ. Once you have a specific denial feature, file an amendment and include the evidence. If you have an affirmative defense you've forgotten about, include it in the amendment, via affidavit, or depostion testimony, or answers to interrogatories (only of the other side-- you can't use your own answers).

You have to put the grounds of your motion in your motion.

The first thing you include in your response to a motion for SJ is an objection. I object based on the failure of the movant for a ton of reasons-- tear it apart-- don't be afriad about form or substance. Then, at the hearing, make the court decide on every objection. All this usually happens in the first paragraph of the response.

You can use a no-evidence summary judgent in order to make the non-moving party step forward and produce enough evidence to raise a scintilla of fact-argument.

When can a P raise a no-evidence SJ? When they are faced with a D who is claiming an affirmative defense.

What is the difference between a SJ and a no-evidnce SJ? The no-evidence SJ can shift the burden of proof.

For every SJ there should be a response-- you cannot use your own motion for SJ as your answer to their SJ motion. You MUST respond.

A motion for SJ is a GREAT discovery tool, because it forces the other side to show some of their hand-- it is therefore part of the discovery process, controlled by the discovery rules. It is also a settlement tool because it scares unreasonable opponents into being reasonable, if done correctly.

"Line such and such, he says X which is conclusory. On line such and such, he says X which is hearsay." Go line by line and tear apart the movant's motion for SJ, in your response, line by line.

The purpose of a SJ is to piercethe pleadings and to assess the proof in order to see whether there is a general need for trial.

The party moving for a no-evidence summary judgment should specifically state the elements as to which there is no evidence.

Mathis v. Bocell

Objections to form which are not brought to the court's attention AND not ruled upon by the court are considered waived. But don't worry about whether you are objecting to a defect of form or defect of substance-- just object to everything and get a ruling from the court.

If you have a no-evidence SJ, does that preclude you from filing a traditional SJ motion? No. 

Do you have to include them in the same document? No. Do them separately so the court doesn't get confused-- the burdens of proof are different.

Neither your motion or your request to SJ suffice as "proof." Proof is something else-- it is evidence--and you have to have evidence included.

If you are going to attach depositions, you don't have to attach all ofthe apges; attach the first age, the pge the party identifies themself, and the page the statements are made. Direct the court to the page and line numbers you are relying on.

If you can't get the evidence into trial, you need an affidavit to get them in on summary judgment.

Settlement Agreements

Releases must include insurers, less they will not be released. They need to be specifically identified.

4-23-03 Pretrial

The Burnaman Rule-- "A consent judgment cannot be rendered if consent of one of the parties is lacking at the time the judgment is made."

The court cannot interpret or add terms to a setlement made via a Rule 11 agreement.

"A judgment by agreement must fall strictly within the stipulations and agreements of the parties."

A settlement agreement is merely a contract between the parties and may be enforced over one party's objection. 

An agreed judgment is made in court and can be enforced by order of the court.

Which one is preferrable? An agreed judgment is, becuase it has the full force of the court behind it.

Mary Carter agrrements are now void as being against public policy-- but they were agreements which existed when the settling defendant retains a financial stake in the plaintiff's recovery AND remains a party at the trial of the case.

SETTLEMENT and NEGOTIATION

Firm, fair offer-- rarely used. Poor plan

Concealment of One's Own Settlement Point-- more often used.

Inducing the Opponent to start the bargaining--

The Appearance of Irrationality--

Using a Mediator--

Appeals to the merits-- rather than argue points back and forth, just put your summary judgment motion in front of the other side to show you feel strongly about your side's merits.

Flattery, Clubbiness, and Other Attitudes-- Fight the urge to get on the bad side of the other side until they are no longer on the good sde of you. Now you need to get a Rule 11 agreement from everybody!

Control of the Agenda-- be in control of all the features of the settlement, stay up on them, don't let the other side take the upper hand.

Direct Involvement of the Principal-- reach a Rule 11 agreement with the other side to allow the clients to talk with each other.

JBJ Distributors v. Jaikaran

A case involving ADR (Alternative Dispute Resolution).

Settlement documents should always contain, "P hereby further agrees that if for anyreason If it should be determined that any release herein is not released, it is hereby assigned to the D."

You have asuit aginst 4 separate defendant's, and you settle with number 3. Because you still have n active claim against the remaing 3, youwill only have an interlocutory judgment against #3. What do you do? File a Motion to Sever, severing out #3 and making his decision a final judgment.

High-Low Agreement:

"You will get a minimum of X, but no more than a maximum of Y" Are these legal? Yes.

Composition and Extension Agreements (Payout Agreements)

You want an agreed judgment INSTEAD of a note from the other party. Get a judgment for X, then make a side-bar agreement for a payment scheme-- with the caveat that if they fail to make the payments you will abstract and execute the judgment. Draw up the settlement agreement, have the D's sign it, hve the D's lawyers sign it, then present it to the court for entry.

A normal way is make an agreement for the D to pay $80 mill, but if they default they will have to pay the $100 mill of the judgment.
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