BASIS OF PROMISSORY LIABILITY 

CONTRACTS OUTLINE – KELSO– FALL 2001

I.  CONSIDERATION    Typically Immutable – not a default rule that can be bargained around.
A.  ELEMENTS

1.  Bargain  (express or implied)   AND  


2.  Exchange  
(no adequacy requirement – must be more than mere pretense or sham)



a)  Return Benefit to Promisor (or third party)   OR

· Must be legal benefit  

(“feeling better” benefit is NOT a legal benefit).
· Third Party – 
· A bargains with B.
· B has C (third party) do something for A.


b)  Detriment to Promisee (or third party)

· Must be legal detriment  (gave up legal right to vices – drinking, swearing, smoking).

· If  uncle had made nephew only give up gambling which is not legal anyway, then no legal detriment, thus no consideration = no K.

· Third Party – 

· A will do something for B 

· In Exchange – B will do something for C (on A’s behalf).

c)    TRAD/MAJ– merely feeling better (love/affection) is NOT enough for Exchange  




MOD – Family promises exception– merely feeling better (love & affection) w/b enough for 





       legal benefit.



d)  HYPOS –

· Ex1:  If  uncle had made nephew only give up gambling which is not legal anyway, then no legal detriment, thus no consideration = no K.
· MOD – if you gave up any right at all = that’s enough.

· Ex2:  Nephew swears once.  In general, substantial performance usually enough.
· Ex3:  Old woman down the street offers you $ to come & visit with her.  Perhaps, try to extend family promises exception to this case & hope the court sides with you.  Good faith argument, but atty w/h an uphill battle.
· Ex4:  Nephew gambling the whole time, but had given up smoking, drinking, swearing – still valid K?  Yes– /c he gave up the legal detriments (gambling wasn’t a legal detriment)
B.  BARGAIN

1.  Expressed


2.  Implied – even if one party remained silent.

· Ex: injured mechanic – “I’ll take care of you.”  [Pls don’t sue me...]

C.  SUFFICIENCY OF EXCHANGE

1.   NOMINAL CONSIDERATION – must be more than mere pretense or sham.

· Ex:  Selling a Mercedes

· $10 – nominal consideration/sham – NOT enforceable

· $500 – would probably work – just not very adequate – but enforceable

· Ex:  $5000 for worthless book  -- it’s not K – it’s a gift (NOT enforceable).



a.  No adequacy requirement – just must be more than mere pretense or sham.



b.  Peppercorn Theory (same as Nominal Consideration) – must have more than a mere 










           peppercorn for consideration.



c.  EXCEPTIONS:



(1)  OPTION CONTRACTS for land

· Nominal consideration is routinely accepted in common day to hold land.




(2)  MODIFICATION OF CONTRACTS
· Nominal consideration is okay – but there must be something.

· Ex:  LL lets tenant pay less rent b/c business is failing.  Tenant did not for consideration – nothing different.  Even paying on a different day w/h worked.


2.  PAST ACTS ARE NEVER CONSIDERATION

· Ex:  Proud Grandfather – “I’ll give you the painting ($5000) if you name the baby after me.”  They already had named the baby after him b/f he made the offer.  NOT enforceable.  


3.  MODIFICATION OF CONTACT MUST HAVE IT’S OWN CONSIDERATION

· Nominal Consideration is OK for Modifications of K.

· Ex:  Initial setup of promises – Later something happened & add’l promises.

· Modification must have its own consideration.

· Ex:  Hard-Bargaining – Alaska workers – using their position to take advantage of the situation (waited until they were it Alaska with no other alternatives).  BUT- modification of K – they could have done anything to make it valid, BUT no other consideration was given, therefore, modified K was NOT valid.

· To Make Valid Could Have – torn up old K for $60 (both parties must agree to tearup) AND then, make new K for $100.  This would have worked.  

· You want to renegotiate your employment K – NOT modify.

· Ex:  Garbage collector – additional houses – he asked for more money – but offered no other consideration.  

· TRAD/TX – would deny him b/c no new consideration for modification.

· MOD – extra homes w/h/b sufficient for add’l consideration.

· Don’t need consideration for modification if unexpected special conditions.

· UCC (sale of goods) – no new consideration needed for modification but



         
 modification must be bargained for in good faith.


4.  GIFTS – one sided K & is NOT enforceable.

· Cannot promise to make a gift & have it be enforceable by law.

· Ex:  “I buy you a coat – you go pick it up.”  This is not a bargain for exchange.  No legal detriment or benefit.  It’s a gift & NOT enforceable.

· Ex:  Mixed Motives – bargain for exchange as part of the agreement.

· If K has a severable bargain – court will break it out.

· Treat gift as a gift – treat bargain as bargain.

· If cannot be severable – all of it will be enforceable.

· Penny case – The letter will not be supportive of bargain for exchange b/c no specific bargain.

· Cannot claim to receive something that you don’t have, therefore, no consideration – so NOT a bargain  (he didn’t have penny at time he wrote the letter.).

· EXCEPTION – Charity Gifts (promissory estoppel)


5.  “IDEA” DOES NOT HAVE TO BE NOVEL TO BE VALID CONSIDERATION FOR K.

· If idea has value, it’s valid consideration.  (Ex: computer system)


6.   RELEASE FROM IMAGINARY CLAIMS IS NOT CONSIDERATION.

· Ex:  Mistress sues married man’s estate.

       (a)  $1 will not support promise to pay thousands of dollars 

· nominal consideration won’t work.

       (b)  “Other good & valuable consideration” will not serve as consideration when 

   
nothing good or valuable was actually given 

· just saying you gave consideration is not enough for consideration.

        (c)  Release from imagery claims is not consideration for a promise

· She didn’t even have any claims anyway.

        (d)  Immunity from paying taxes on the house is not consideration b/c he was never 

               liable for those taxes anyway.

        (e)  Fact that parties intended to make an agreement means nothing.  We don’t care 

               if they intended to – must have actual consideration.

7.  SETTLING AN INVALID CLAIM – measure consideration at the time the agreement is made.

(a)  Subjectively – Good faith at the time of agreement.

(b)  Objectively – Reasonably basis of support
· TRAD – 

must have (a) AND (b)

· MOD/MAJ/TX – 
must have (a) OR (b).

· Ex:  Paternity Suit – P made deal w/ D not to sue him for paternity if D paid her some money.  After birth of child, blood tests showed D c/n/h/b the father.  D stopped pmts.  P sued to collect pmts.  P won.  The bargain was made b/f the blood tests were known.  It held b/c:


(a)  In good faith, P thought she had a claim.  Does not require P to be 


      completely honest with him.  She was obviously sleeping with 

    
      other people.  


(b)  P reasonably believed she’s giving something up (paternity suit).

· If ENFORCEABLE at the time K was made – remains ENFORCEABLE.

· If UNENFORCEABLE at the time K was made – remains UNENFORCEABLE.

· Was something of value exchanged when agreement was made?  

· If yes – consideration holds.

D.  MUTUALITY OF OBLIGATION – a contract that allows one party to act with unbridled discretion 







            lacks mutuality of obligation.


1.  Two Types of Contracts:


a)  Output Contract – how much seller is selling.

· Have an output K when no seller could possibly sell all that the buyer needs.



b)  Requirement Contract – how much buyer is buying.

· Have a requirement K when no buyer could possibly buy all that the seller has.


2.  Examples:
· Ex1:  Whiskey retailer – per K – buyer did not have to do anything – no express language.  Did buyer imply that he promised to take some?  

· TRAD – reluctant to imply  - No implied promise – no consideration – no K 


        b/c this K had no express consideration.

· Ex2:  Sand Seller – D agrees to furnish all the sand (implied substantial quantity) P could sell.  

· TRAD - Literal express terms – no consideration.

· MOD  - court implies consideration that buyer will have SUBSTANTIAL 


       AMOUNT of sand that he needs to buy from seller (he was an 


       experienced sand seller).

· UCC – Imply Consideration/Obligation – would require that he buys a 


     “GOOD FAITH” amount (rather than “substantial amt.”)

· Ex3:  Designer – D gave P an EXCLUSIVE CONTRACT to promote her clothes, but D put her name on someone else’s clothes & did not share profits with P.  P sued.  

· TRAD – P did not literally promise to put D’s name on anything – no 


       consideration.

· MOD – Implied Contract – b/c exclusive K when she gave him benefit of 


    

         her name.  What must P do to comply with K?

· P must use “REASONABLE EFFORTS.”

· UCC – “BEST EFFORTS” for exclusive K.

· More proactive than “GOOD FAITH” – normal business effort – can sit back & wait (that’s ok).

· Ex4:  Buying Land – Satifaction Clause – P contracted to purchase property from D subject to “Satisfaction Clause.”  P wanted to make sure land was suitable for development.  

· TRAD – literally no expressed consideration b/c person has total discretion to say they don’t want the land.  NOT Enforceable

· MOD – Implied obligation to buy the land - Enforceable

· MOD/MAJ/TX - SATISFACTION CLAUSE – always ENFORCEABLE b/c consideration b/c limited discretion.   P has obligation to use “Good Faith” reason for the reason of determining satisfaction.  They’ve limited their legal right to total discretion.  That’s consideration.

· Two Standards:

· GOOD FAITH (subjective) – multiplicy of standards/factors – not clear standards – must use “Good Faith.”

· OBJECTIVE REASONABLE (objective) – clear industry standards by which you s/b satisfied.  (ex: produce – are you satisfied w/ the lettuce you’re buying?)

· TX – in a General K – TX is TRAD & will NOT apply “Good Faith” – only for output, requirement & satisfaction clauses & any sale of goods (UCC).

· MOD/UCC – will require that K be completed in good faith.

· Ex5:  Illusionary Bonus – not part of any of the 4 Exception Contracts.  

· Literal language – not express obligation

· Implied – only can withdraw if in “good faith”

· Exam Answer:

· P would lose in a TRAD state (like TX), but in a MOD state under UCC would likely win unless co had a “good faith” reason to withdraw the bonus plan.

E.  SUMMARY OF TYPES OF CONTRACTS


1.  In General

· TRAD – 

nominal okay

· MOD/TX/MAJ – 
more than pretense or sham BUT no requirement for adequacy.


2.  Option Contract

· TRAD/TX - 

nominal okay
· MOD - 

nominal okay § 87
· No Clear Majority

3.  Modification

· TRAD/TX - 

nominal okay
· MOD - 

nominal okay § 89 (UCC 2-209)
· No Clear Majority

4.  Imply Bargain for Exchange



a)  Output Contract

“Good Faith”



b)  Requirement Contract
“Good Faith”



c)  Exclusion Contract
“Reasonable Efforts”  “Best Efforts”



d)  Satisfaction Clause
“Good Faith”  “Reasonable to Industry Standards”
· TRAD – 

reluctant to imply

· MOD/MAJ/TX – 
willingness to imply

F.  MORAL OBLIGATION  - cannot bargain for past consideration (life-saving act – then bargain)


1.  Implied–in-Fact – follow the standard contract doctrine.

· If you don’t have Implied-In-Fact – you may have to use restitution/quasi-K/Implied-in Law (all the same thing).  

· Usually your restitution remedy – you get back the benefits conferred.


2.  Some Exceptions: 



a)  Waiving an Impediment Created by Law – can waive these defenses w/o new consideration 









        & it will be enforceable.




(1)  Debts barred by SOL




(2)  Debts incurred by infants




(3)  Debts of bankruptcy

· Ex1:  D says it could use SOL to not pay debt, but D promises to waive SOL & pay debt anyway.  ENFORCEABLE – even though no new consideration b/c the promise is just removing an impediment created by law.  There was consideration initially – for initial K.

· Ex2:  Must be 18 to make a contract – D, age 17, makes a K.  Unenforceable b/c impediment created by law.  If now 18 – they waive their infant defense & K is now enforceable.



b)  Expectation Similar to Restitution – promise made in recognition of benefit previously 








received will be enforced to the extent necessary to prevent 








injustice – but is not binding to the extent that it’s value is 








disproportionate to the benefit.  Rest. § 86

· TRAD – rejects § 86 – cannot bargain for past consideration.

· MOD – accepts § 86 – If person receives material benefit in the past, then moral obligation is sufficient consideration.  Therefore, it’s enforceable.

· NO CLEAR MAJORITY & NO RECENT TX CASES (& no TX statute).

· Ex:  Doctor saves car accident victim’s life.  V must pay doctor for saving life.  Restitution – b/c public policy wants doctors to save people in need (encouragement).  B/c doctor performed a professional service.

· Ex:  Realtor – K lapsed and then realtor found a buyer for house.  He had owner sign post-dated K.  Will not work.







Moral Obligation – he found the buyer a house.







Benefit Conferred – realtor is trying to push § 86.

G.  ESTOPPEL EXCEPTION – means normal legal rule will NOT apply in a particular case.

· Promisee acts in reliance on promise to her detriment.

· Because she relied on promise, therefore, promise is enforceable.


1.  EQUITABLE ESTOPPEL – promisor mislead other person, or fraudently presented info, 







     misrepresented.


2.  PROMISSORY ESTOPPEL  - just a promise  (NOT necessarily fraud or misrepresentation)




Restatement §90 (1):



f
a)  Promise



f
b)  Reasonably Foreseeable Reliance



f
c)  Reliance (substantial & definite character)



l
d)  Justice (Law) Requires Enforcement



Restatement §90 (2): some states don’t require (c).

· Ex1:  D gives gift to P, a college, to establish a fund in her name.  Later, she repudiates the gift.  Traditional bargain for exchange works here – no need for promissory estoppel.  College’s consideration was naming a fund after her.  D cannot rescind a valid K.  Point- Do not start w/ Promissory Estoppel – Try Traditional Bargain for Exchange first.

· Ex2:  P was receiving pension pmts (no consideration).

· Traditional Consideration Theory – does not work b/c no exchange – she gave nothing.

· Promissory Estoppel – 

(a)  Promise



yes

(b)  Reasonable Foreseeability

yes

(c)  Reliance



yes

(d)  Justice Requires Enforcement 
yes – Judge makes decision not the jury.

· Ex3:  Newspaper Story - P was a source for D’s story.  D revealed his source.  P sued.  

(1)  Traditional – there is a breach but P didn’t win – Why not?

· B/c newspaper story & source – not a formal contract bargain.

· In general, newspapers need to hold promises of confidentiality.  In this case, no real reason to disclose, yet newspaper did.  No compelling reason to break promise, so they s/h kept it.  Ruled for P.

· ULTRA-TRAD – NOT as willing to recognize “Promissory Estoppel.”

· Family Promises

· Promises to Convey Land (if promisee moved onto & made imprvmt)

· Bailment (if person promises to insurance car – they’re liable b/c they took possession)

· Charities – no reliance need be shown.

· Contracts to Marry – same as charitable subscriptions.

· TRAD/ MOD –recognizes “Promissory Estoppel.”
· Insurance Agent – must do as promised.
· Bailment (if person promises to insurance car – they’re liable b/c they took possession)
· MOD ONLY – Employment Contracts
· Damages – remedy for Promissory Estoppel is usually only Reliance.
· EXAM QUESTION – Employment Contract – You say:

(1)  NO final bargain & P loses under traditional   BUT

(2)  Possibility under Modern jurisdiction courts & under Promissory Estoppel, he might possibly win.

(3)  In Traditional State (TX), P would lose.
II.  REMEDIES

A.  THREE TYPES OF DAMAGES  - must prove damages with reasonable certainty.


1.  Expectation Damages – (reliance + expected profits) – the position you expected to be in had 





         
          everything been done as promised.      

 [Highest recovery]





Two calculations (per Kelso):

(1)  Diff b/w mkt price & contract price

(2)  Diff b/w cover price & contract price


2.  Reliance Damages – compensates you for the loss of your suffering for the reliance on the 






     promise; restores you to pre-contract position.
[Mid-Level recovery]






        
Focuses on your loss – NOT what was promised.

3.  Restitution Damages – only thing you get from the other party is the benefit conferred.  Used 






    when there is no contract.  Gives back any enrichment that the other person






    has benefitted from.  No unjust enrichment.
[Lowest recovery]
Ex1:  Bargain with another student.  He agrees to sell you a book for $10 and a copy of your notes.  You agree.  You make a copy of your notes which costs you $3.  The value of the book is $15.  

Breach – You pay him $10 and give him the notes & he breaches contract – no book.

Price = $10

Book Value = $15

Notes = $1 (value)

Copy = $3

Damages – 

Restitution = $11
($10 + value of the notes $1 benefit conferred)

Reliance = $13
($10 + $3 copy costs)

Expectation = $15      
($15 book value - $13* = $2 where you should have been)





*($13 = $10 + $3 copy costs)




           Value of what you were suppose to get
           $     2

· Less Value of what you got      

           ($ -13)

    


=         Expectation Damages

                              $   15





Note: Nowhere in the formula is the value of where P started from.

Ex2: same as above except value of the book is $9.

Damages – 

Restitution = $11
($10 + value of the notes $1 benefit conferred)

Reliance = $13
($10 + $3 copy costs)

Expectation = $9      
($9 book value - $13* = $ - 4 where you should have been)




*($13 = $10 + $3 copy costs)




           Value of what you were suppose to get
            $  - 4

· Less Value of what you got      

           ($ -13)

   


=          Expectation Damages
                                                $    9



If losing contract position to start with – expectation damages will be lower than reliance damages.  



Courts will not let reliance damages exceed expectation damages.
Sullivan – the nose job 3 operations– P waived add’l Reliance damages in favor of trial jury verdict – D only wanted to pay Restitution (dr bills).   Why not Expectation? 



1)  C/a “promising perfection” is suspect.



2)  To put value on what the value w/h/b for better nose (# not reasonable for monetary damages)



3)  Undue burden for jury b/c difficult calculation.

	
	TRIAL COURT
	EXPECTATION
	RELIANCE
	RESTITUTION

	Promise-Start
	
	            Y
	
	

	Start - Finished


	         Y


	           Y


	          Y


	

	Doctor Bills


	      Y – all bills


	   N- had K gone thru,

 you’d have paid 

 these anyway.  BUT,

Y-any expense on 3rd operation.
	  Y – all bills


	Y-all bills 

BUT D’s benefit from his fees



	Pain & Suffering


	  Y-3rd operation only


	Y-3rd operation & extra P&S for  1st & 2nd from breach.
	Y-all P&S for all operations.


	

	Mental Anguish
	    Y
	    Y
	    Y
	

	Loss Employmt


	 Y  (but these facts 0)
	Y-   & also lost opportunities from better features


	Y – but NOT lost opportunities
	


B.  GENERAL POINTS

1.  Mental Anguish

TRAD - 


Not allowed






MOD/MAJ/TX - 

Allowed in Special Cases


2.  Punitive Damages

TRAD/MAJ/TX - 
Only if independent tort






MOD - 


indep. tort or gross neg or oppression

3.  Specific Performance
TRAD - 


Money inadequate – unique performance






MOD/MAJ/TX - 

Unique performance

C.  MEASURING DAMAGE AMOUNTS

1.  Expectation

TRAD - 


Market or contract price






MOD/MAJ/TX/UCC-
Market or cover price

2.  Reliance


TRAD – 

cannot exceed expectation






MOD/MAJ/TX - 

can exceed expectation
D.  SPECIFIC CASES

1.  Doctor Promises

TRAD/MAJ/TX - 
Expectation recovery






MOD - 


Only Reliance recovery

2.  Promissory Estoppel
ULTRATRAD - 

Expectation recovery






TRAD/MAJ/TEX - 
Only Reliance recovery






MOD - 


Reliance, expectation, whatever justice req’s


STATUTE OF FRAUDS 


CONTRACTS OUTLINE – KELSO– FALL 2001
I.  SOF
A.  ELEMENTS


1.  Answer for the Debt of Another – promise must be in writing to be enforceable.

· Ex:  Debtor (A) owes Creditor (B).

· C promises to answer debt for A.



2.  Sale of Land    - contract must in writing to be enforceable.



3.  Not to be Performed within a year



4.  Sale of Goods  ($500 or more)   - under UCC 2-210 provides that they must be in writing.

a)  Some kind of writing signed by the parties

b)  Quantity included


5.  Every state has other stuff  (TX- O&G – R/E brokerage, etc.)



6.  All essential terms must be in writing for 1-3 (harder to satisfy).

  B.  OTHER

· Offer in Writing  - required to keep that offer open for some length of time.  Even if no consideration.
· Can’t Seal Document – to make it enforceable.  Document must be signed.
· You have a valid bargain for exchange.  SOF is additional.
· Each state has it’s own SOF.

     1.  Not to be performed in one year  (more than one year)

· One year contract is NOT in the SOF.  Oral one year K w/b enforceable.

· Start from the time the K is made up to the time performance is completed.

· NOT from when performance begins.

· Even if only one week of work – still needs to be in writing.

· Every state allows a 24 hr grace period.



| _________________|____________________________|

ALL IN ONE YEAR



K is made

K Performance


Completed K





Begins
(NOT)


Performance

· Contract for Life – not in statute (oral – ok) b/c death would terminate K
· Termination equals Performance.

· Contract for Employment – in the statute (must be in writing) 
· For 5 yrs – must be in writing

· Even if employee dies in 1st yr – still must be in writing b/c that kind of...
· Termination does NOT equal Performance.

· Power to Terminate K = Power to Perform  (generally MAJ would agree w/ this)

· ORAL ok

· Power to Terminate K does NOT = Power to Perform (s/n/b considered as part of  SOF)
· ORAL NOT ok

· Ex:  LT agreement intended to last more than 1 yr – terminate in 1st yr not same as completing in one year.

· If Valid Oral K but the Only Problem in no writing – so K fails under SOF – then parties can get Restitution Damages.

2.  Construction Contracts – 3 options – adopted by the different states

· TECHNICALLY POSSIBLE (Ct) – can K technically be done w/in a yr?  if Y – oral OK

· REALISTICALLY POSSIBLE (MAJ/TX) – can K realistically be done w/in a yr?

· LIKELY (TRAD) – is it likely that K can be done in 1 yr?  

 3.  Sale of Goods

· Moveable objects

· Land is NOT sale of goods


a)  Mix of Land/Goods Transaction

· Ex:  K to cut timber in the forest

· Could go either way.

· Sale of goods – buying tree to move it

· Land – buying tree attached to land.

4.  The writing does NOT all have to be in the same writing - 2 or more separate documents  can be 


pieced together

· MOD/MAJ – Oral testimony is permissable to link the documents together.    NY-Crabtree

· TRAD/TX – Writings only - Documents must refer to each other to be pieced together.

5.  Sale of Goods – Agent Signing

· MOD/MAJ/TX – Oral testimony is permissable to establish agency relationship.
· TRAD– Writing only.
6.  Recission of K (that’s in writing)

· MOD/MAJ – oral testimony allowed.

· TRAD/TX – writing
7.  Modern updates

· Tape recording, Faxes, Email
· Trend is to permit these to be valid if you can prove it’s authentic.
8.  Effect of Noncompliance – oral K which is w/in & does not satisfy the SOF is not complete.  Nullify.

9.  Always Need D’s signature to Sue Under SOF
A has a signed writing from B for a K.

· A can sue B for expectation damages b/c has B’s signature.

· B can only sue A for restitution damages b/c A did not sign anything.

10.  Answering for the Debt of Another  
    Debtor (A) owes Creditor (B).  C promises to answer debt for A.

a)  A is NOT released from debt – Promise Must be in Writing.


b)  A is released from debt – Oral is ok – C takes over the debt (novation)

· Exception – if C is doing it to protect C’s own interest  - may NOT have to be in writing.

· A = Corp in bankruptcy

· C = Major SH trying to save his investment.

11.  Promissory Estoppel in SOF p. 37 – 3 Approaches


a)  MOD (Rest §139) – Promissory Estoppel – you don’t have to prove fraud or deceit – only must 






prove reliance  - MOD ct will also, of course, do “Equitable Estoppel.”


b)  TRAD – Equitable Estoppel – must prove fraud/ deceit.  
(Ex: “Don’t Worry”)

· Rejects idea that K based on promissory estoppel doesn’t have to meet SOF.


c)  TX – Intermediate (Transitional) Approach – requires...

· Initial Promise to make K – oral ok

· Then, another promise – to make it in writing to satisfy SOF.

     C.  UCC – SALE OF GOODS

1.  The Statute – UCC 2-201 – Formal Writing Requirements


(1)  $500 or more – some writing w/ Quantity on it.



(2)  10-day objection provision–if you sign & send– if they don’t object then they are still bound.



(3)  Exceptions – when writing is NOT necessary – 



      (a)  Specially manufactured goods – unique goods only if K was made.



      (b)  If party admits in evidence that there was a K (doesn’t work for land)    DF Activities Corp



      (c)  Partial performance makes enforceable for that part of the performance.

· Ex:  20 carloads delivered – get paid for that 20 carloads.


2.  Partial Performance - Exception (c)



a)  Complete Performance – Both Sides

· ALL COURTS (ALL STATES)  – THAT IS ENFORCEABLE



b)  Complete Performance – One Side

· MOD/MAJ – Valid if Oral

· TRAD – NOT Valid if Oral


c)  Partial Performance

· MOD – Valid if Oral

· TRAD/MAJ – NOT Valid if Oral
D.  OBJECTIVE VS. SUBJECTIVE


1.  Objective – 20th century -  Looks at...

· Reasonable Person

· Evidence – what was SAID & DONE
      2.  Subjective – 19th century – Look at...

· Actual Intent

· “Meeting of the Minds”
THE BARGAIN RELATIONSHIP 

CONTRACTS OUTLINE – KELSO– FALL 2001
A.  OBJECTIVE TEST

1.  Reasonable Person – in light of what is SAID/DONE (given background circumstances).

· Words & Actions can be critical in determining what a reasonable person would believe such words & actions meant.

· Ex:  Golf Tournament Car.

· Subjective – No recovery

· Objective – Recovery


2.  Subjective – “Meeting of the Minds” intent of the parties.

· Objective = intent of the parties is irrelevant.

· Only matters what a reasonable person believes.


3.  Examples – 

· Ex1:  Employment contract expired after one year.  Employer said “you’re all right” but then fired employee 2 months later.  Reasonable person would have believed his words as job security.  Employee can recover.

· Ex2:  D jokingly signing contract with P to sell farm to P.  D’s intent is irrelevant.  Exact Evidence Matters (SAID/DONE matters):

· D offered & signed a contract to sell farm to P.

· How long did conversation last?  45 minutes.

· Signed writing?  Yes – 2 drafts – D’s wife signed the 2nd draft.

· A reasonable person would believe a valid contract – Thus, it’s valid.

· Doesn’t matter that D intended it to be a joke.  SAID/DONE matters.

· Ex3:  P (source of story) sues D (newspaper) for revealing his identity.  No contract promise here b/c a reasonable person doesn’t expect a journalist to make a contractual relationship.  It’s not a formal promise.  D did not intend to break their promise at the time it was made – promise was made in “good faith.”  

· P can prevail with PROMISSORY ESTOPPEL.

· In this case Promissory Estoppel c/b an exception to “Offer/Acceptance” requirement.  (Not just an alternative to “Consideration.”

· Promissory Estoppel c/b used as an exception to the following:

· Offer/Acceptance

· Consideration

· Certainty

· Ex4:  Social engagements – If parties make it clear by their language that they intend to make a formal bargain.  Then, it’s a valid contract.

· Ex5:  Contracts Against Public Policy – Even if valid K – if it’s against public policy, then it’s not enforceable.

B.  PRELIMINARY NEGOTIATIONS – invitation to deal

· Usually Ads

· Usually Quote of Prices

C.  OFFER



Fact question for the jury – rather than a question of law.


1.  FOUR ELEMENTS:


a)  Parties



b)  Subject Matter



c)  Quantity



d)  Price



e)  Other  
(ex:  Conditional: Act Fast!)

        2.  Offerer controlls the terms to the offer.

       3.  Examples – 

Ex1:  Land in L.A. – Was there an offer?
March 1952: D puts ad in LA newspaper re: 40 acres for sale. P in NY inquires.

March 26: D sends form letter to P briefly describing property with directions & rock bottom price of $2,500 cash.

April 7:  P wrote a letter to D saying he was not sure he had found the property, asked for its legal description, asking 

whether land was level or included jutting rock hills & suggested a certain bank as escrow agent “should I 

desire to purchase the land.”

April 8:  D wrote to P saying from P’s description, he had found the land.  D gave its legal description and indicated 

         the land was fairly level.  D said the escrow agent was fine but said “If you are really interested, you will 

         have to decide fast. I expect to have a buyer in the next week or so.”

        April 12:  D sold the property to a third party for $2,500 cash.

        April 14:  P received D’s April 8 letter.

        April 15:  P wrote to D thanking him for confirming that he was on the right land. P stated that he would immediately 

       proceed to have the escrow opened and would deposit $2,500 “in conformity with your offer” and asked D 

       to forward a deed with his instructions to the escrow agent. 

        April 17:  P started an escrow and placed in the hands of escrow agent $100 & agreeing to furnish the remaining 

       $2400 at an unspecified time.

· Lower court – Yes – April 8 letter was an offer when considered with the other correspondence  BUT was qualified and conditional upon fast acceptance by P.

· Appellate court – No – D never made an offer:

· Ad – was a mere request for an offer

· March 26 letter – contains no definite offer and clearly states it’s a form letter.

· April 8 letter – added nothing the way of a definite offer; it merely answered some                           questions and indicated that D would sell to the first buyer who made an offer meeting the stated price.

· Offer itself does not have to include all the terms – if you can piece together from various previous correspondence (as trial court did) to get the necessary (a)-(e) terms.



Ex2:  The $1 Fur – ad was definite, clear, explicit – therefore, it was an offer.

· Usually ads are preliminary negotiations b/c no specific parties – too many parties to be a specific offer.

· This ad was an offer b/c this ad was definite.

· Price - 


in ad  $139

· Quantity indicated – 
3 specific quantity given

· Subject Matter – 

items are listed

· Parties – 

first come, first served

· Offerer can always revoke b/f accepted.  A sign in window alerting customers to limitations of “house rule”  w/h/b enough to revoke the offer to some.

· Why can P recover if the 2nd time he knew of house rule?

· Subjective – he knew – it’s irrelevant.

· Objective – what reasonable person believes – ad did not state house rule, therefore, the house rule cannot be a condition.



Ex3:  Using the word “offer” does NOT necessarily make it an offer.   “We offer clover seed




   for 23 cents a pound”– Just a quote price (an invitational to deal).


Ex4:  Even if it says “quote” – if it has everything it needs to make it an offer (P,P,SM.Q) Then it’s 



   an offer.


Ex5:  False Ad – State Deceptive Trade Practices Act – Bait advertising – alluring but insincere offer 



   to sell a product/service which the advertiser in truth, does not want to sell.


Ex6:  Minimum Trade-In Allowance Problem p.252




Subjective – Technically the store was right  (TRAD).




Objective – Reasonable person c/n/h expected to see the small print (MOD).


Ex7:  Statute of Liberty coins – general ad soliciting – Quoted prices on which you’re willing to deal.  



   Inviting those people to deal (preliminary negotiations).  

Offer – usually the customer’s order

Acceptance – seller decides to sell

· Sometimes – Offer = quoted price  & Acceptance = customer order  


Ex8:  Offering to Sell the Land to the Neighbors – many preliminary negotiations, thus when 



“information letter” was sent to 4 neighbors it was indeed an offer.

· Point of the Case = It’s possible to make a valid offer to 4 people with implicit understanding “First Come, First Serve.”

· Court will look at the background circumstances to see if party were at the offer stage.


3.  PRINCIPLES OF OFFERS:

(1)  Courts don’t like to force people into contracts if the parties are unwilling.

· If it’s close to an offer, but not sure – Court will usually say no offer.
(2)  Interpret ambiguities against the drafter of the smt b/c they caused the problem.

· Interpret against drafter b/c they are responsible for the problem.

(3)  MOD - Interpret the ambiguities against the stronger (sophisticated) party to 


      protect the weaker parties.  


4.  AUCTIONS



a)  Two Kinds:



(1)  Without Reserve – must sell to the highest bidder.
· Most auction are “without reserve” b/c otherwise people won’t come.




(2)  With Reserve – does NOT have to sell to highest bidder.



b)  Offer:  Item to Highest Bidder (Sequence of Offer)

· Each bid is a “conditional acceptance”  (conditional upon “no higher bid”).

· “With Reserve” allows offerer to select the highest bidder.

· Person making the offer controls the terms of the offer.

· Withdraw offer – in reasonable time (industry standard).

5.  PUBLIC CONTRACTING – Government offer governed by statute.

D.  ACCEPTANCE


Question of Fact


1.  ACCEPTANCE – 



a)  Two Ways to Accept:   (Restatement § 32)




(1)  Promise to Perform    OR





(2)  Commence Performance
(Preparing for Performance)

· UCC 2-206 - Performance will be acceptance unless you tell them otherwise.



b)  Acceptance makes the document legally enforceable.  

· Ex1:  ordering goods.

· purchase order = offer (usually)

· seller’s agreement/acknowledgement = 
acceptance

· Ex2:  accepting offer  (ex: not all trustee signed the document).

· Acceptance must be properly executed signed to be valid.  

· Ex3:  Real Estate

· March 2: D gave a written offer of $42,500 for the real estate to the Smiths' agent.

· March 3: Smith’s agent mailed the offer to the Smiths who lived out of state.

· March 4: The Smiths signed the proposed contract.

· March 5, 6, or 7: before D was notified of the acceptance, he withdrew his offer by notifying the Smiths' agent.

· An uncommunicated intention to accept is not an acceptance.

· If revocation is sent/notified before acceptance is received, then no acceptance!

· Ex4:  Hired roofers & gave them 2 ways to accept (promise or performance).  Then, Greens hired other roofers.  1st roofers drove up to perform & saw other roofers.

· P accepted by driving up to house (actually – when loading the truck).

· D revoked by hiring someone else – BUT P found out after they drove up (after P accepted).

· D must inform P of revocation b/f P accepts offer.

· Offers may Lapse after Reasonable Time.

· If offer lapse, then no acceptance.

· If not specified lapse time, then court says will lapse after a reasonable time based on industry standards.

· D knew P was checking their credit – a week was reasonable time – D is liable.

· Ex5:  Offer with express language as to the acceptance.

(1)  If offeror makes offer w/ express language for acceptance, then offeree must follow.

· Commencement of performance won’t work b/c acceptance had to be made by “acknowledgment copy” to be returned to Offeror.

(2)  Even if offeror seems to say express offer, if background circumstances – to see if by implications we can accept.

· Nature of Contract Matters – Industry Standards

· History of Prior Dealings w/ the parties.



c)  Commencement of Performance Does NOT work for acceptance if:




§ 54 – Notifying the Offeror




(1)  If offer says (or is silent) to the acceptance by performance, then you do not have to 





notify them that you’ve begun performance.  Once you begin performance, that’s





 acceptance.



(2)  EXCEPTION:  If when you start performance, you know that it will not come to the 





offeror’s attention in the ordinary course of events, you must notify the offeror of 





acceptance.   Unless –






(a)  Offeree exercises reasonable diligence to notify offeror






(b)  Offeror learns of performance w/in reasonable time






(c)  Offer indicates that notification of acceptance is NOT required.

· It’s still a K, but contractual duty is discharged unless you notify them or they find out.  

· Starts w/ valid K & K remains unless discharged.

· Still initially a K, but to make sure not discharged, must notify offeror w/in a reasonable time.

· They cannot revoke offer.

· Ex: Buyer orders 1000 vials before price is jacked up.  Seller sends 50 vials and charges at old price ALONG WITH notification that the price has been jacked up.  50 vials was not considered acceptance but rather an accommodation.  Under UCC 2-206.  50 vials would have acceptance if sent without notification of price change.
EXAM:  Laser Sale p. 300  - What kind of acceptance is this offer seeking?  Analyze all 3 (ex: roofing case-loading truck was performance) – cannot answer with certainty.



Is offer seeking:  




(1)  Offer for promise
= 


Did not notify = no K.




(2)  Offer for performance =


Began performance = yes K.




(3)  Offer for Promise OR Performance

*Prepare for performance = no K.





*Maybe order to suppliers was merely preparing for K (NOT commencing performance, 





   therefore, no K.



What was SAID/DONE in light of the circumstances.




When trying to determine if K Background Circumstances:




(1)  Actual Negotiations




(2)  Course of Performance




(3)  Course of Dealings – previous K’s b/w the parties




(4)  Useage of Trade/Standard Business



* Discuss both strengths & weaknesses on EXAM.

2.  REWARD – § 45 - Unilateral Contract – offer seeking only performance as acceptance to offer.

  



(1) Reward = Offer


(2)  Accepted by performance (only acceptance required)



(3)  Then, valid contract.

· Parties = 

lots

· Subject Matter = 
in reward smt

· Quantity = 

c/b lots

· Price = 

reward

· Typically, when you begin performance, there’s a K binding both parties.  

· Unilateral K = if you have begun performance you can:

· Back out     OR

· Complete Performance

· (Your choice – offerer has no say)

· Ex1:  Lost Dog  - if person starts performance (looking for your dog), that person wants to know that they don’t have to complete that performance (bound by K to find your dog & liable if dog is NOT found).

· Ex2:  Real Estate Broker – you’re promising if broker finds a buyer for your house 6% fee, but no breach of K if broker doesn’t find a buyer.  Broker can walk away.  But offeror cannot walk away.

· P must be aware of reward (offer) to accept by performance.  

· Performance is NOT enough – it be must in context of accepting the offer.
· Clear under the Objective Approach – cannot bargain if not aware of the offer.
· As long as part of performance was for offer then it is acceptance. (ex: giving info to be good citizen (90%) and only 10% to get offer.  Still an acceptance)
· Exception to Normal Idea of Offer/Acceptance:  if reward is offered by a public authority.

· Some states say if gov’t offers reward, then govt should pay the reward whether the person knew about the reward or not.

· Suppose offer for reward that requires performance over time.  (ex: Little League Sponsers)

· If you are NOT aware of offer (reward) at beginning of performance, but before you complete the performance you find out about reward, could argue part of his motivation was for money and is good enough for acceptance (w/o lapse being implied by ct.)

3.  MAILBOX RULE – all 50 states follow this rule (UCC has mailbox rule).



a)  Mailbox Rule – Acceptance is valid when you place in it in the mailbox.
· You must have validly addressed acceptance correctly.



b)  Exception – only applies to things done in this order:  (1) rejection   (2) acceptance.

· The One That Arrives 1st is Valid - 

· If offeror mails offer through mail and then sends telegram revoking mailed offer.  If telegram arrives first then mailed offer is no good.
· Receive offer, and mail rejection, before rejection is received you decide you want to accept and mail acceptance.  (if apply regular rule, rejection not valid until received, and acceptance is valid when put in mail box)  Whichever gets there first applies.


c) Exception to Exception – if (1) acceptance   and then  (2)  rejection...

· Contract Valid when Mailed – No exception.

· 1st accept by mail

· Then, reject by telegram (even if telegram arrives 1st, acceptance is still 




      valid when mailed).



d)  Most Industry Commentary - Mailbox Rule doesn’t apply to faxes & emails – only valid 

when party receives it (not when they read it, but rather when it gets to their inbox).



e)  Presumed that you can always accept by the same means offer was made.
· Telephone/Telephone

· Mail/Mail

· Reasonable means of acceptance under the circumstances.



f)    If offer says “offer only valid when I receive notification” – Then mailbox rule does NOT 




apply.

· If offeror says you can only accept by telephone – you MUST accept by telephone.

· Otherwise, it’s only a counteroffer.



g)  Example – 

· Sept 2:  D sent letter to P offering to sell P wool contingent on receiving an answer in the  “course of post.”  



D misaddressed letter, P did not receive letter until Sept 5.

· Sept 5:  P receives letter & immediately sent back acceptance by mail (P rec’d Sept 9).

· Sept 7:  Evidence showed that if D’s letter had not been misaddressed, D w/h received P’s answer by Sept 7.

· Sept 8:  D sold wool to another party.

· Sept 9:  D receives P’s Sept 5 acceptance letter.  

· P’s acceptance was valid on Sept 5 – D is liable.


4.  SILENCE AS ACCEPTANCE - 



a)  Restatement § 69 – Acceptance by Silence or Exercise of Dominion



(1)  If offeree fails to reply to an offer, his silence & inaction operate as acceptance if:

(a) Offeree takes benefit of offered services w/ reasonable opportunity to reject them & reason to know they were offered with the expectation of compensation.    Russell.
· Ex1:  P offered D access to roadway for fee with term that use was acceptance.  D  continued to use roadway, but argued that he never accepted.  P won.

(b) Offeror has stated/given offeree reason to understand that assent may be manifested by silence or inaction & offeree in remaining silent and inactive  intends to accept offer.         Both parties MUST agree that silence is acceptance. 
(c) B/c of previous dealings, it is reasonable that offeree should notify the offeror if  he does NOT intend to accept.       (look at prior K’s)  Ammons (fact question for jury to decide)
· Ex2:  Previous dealings – silence was acceptance – if D did not intend to accept – he s/h notified P.

· Ex3:  The bags on order – D knew of P’s bags on hand w/ D’s logo & assured that it would buy all the bags.  


b)   Example – 

· P opened D’s envelope to win a watch.  But conditional on buying magazine.  P sued.  

· Valid contract?  YES

· P had to notify D of acceptance § 54 (2).   P did notify D of acceptance.

· Consideration – P opening envelope had value to D.

· Therefore, it’s a valid K w/ all the elements of K have been met.

· Why was it an offer & not an ad?  B/c it called for a specific act.

· BUT – even though offer, acceptance & consideration – 

· RULE – court will throw it out b/c trifle claims are against public policy.

E.  COUNTEROFFER – IMP – counteroffer terminates the power to accept the original offer.  

      1.  Common Law Mirror Image Rule – traditionally, courts have insisted upon total congruence b/w 

offer & acceptance, the latter required to be the “mirror

image” of the former.  Even a nonmaterial variation is fatal.  

      2.  UCC (2-207  Additional Terms in Acceptance or Confirmation  (applies only to sale of goods)

· MOD – attempt to say there is a K but not on all seller’s terms.  (protects buyers/consumers)



(1) Oral or written agreement followed by written confirmation of basic agreement time operates 



      as acceptance (may have some  terms additional to or different from those offered or agreed 



      upon) = still enforceable K  

· unless the acceptance is expressly made conditional on assent to the add’l or diff. terms.
==If “unless”, then must make expressly clear that it’s a counteroffer.

(2) Additional or Different Terms are proposals for modification:


Drop Out if Materially Altering



B/w buyer & merchant = construed as mere proposals for addition to the contract.  




B/w merchant & merchant = such  terms become part of the contract unless:




(a)  offer limits acceptance to terms of offer; 





(b)  they materially alter it; or,    COMMENT 4 & 5




(c)  notification of objection to them is given w/in reasonable time after notice of




      
       them is received.

Comment 4 – “Materially Altering” Clauses:

Question of Fact - NOT part of agreement
Examples of clauses which “materially alter” the contract and so result in surprise or hardship if incorporated without express awareness by the other party:

· Typically, warranty disclaimer clauses & limited liability clauses are materially altering & seller will not get to enforce.

· Mandatory Arbitration – is it standard in this industry to use arbitration clauses?

· If arb. common in industry then enforced, if not common then not enforced

· Past = Materially Altering

· Now = NOT materially altering

· Clause reserving seller the power to cancel upon the buyer’s failure to meet any invoice when due.

· Clause requiring complaints be made in a time materially shorter than customary or reasonable.
Comment 5 – NOT “Materially Altering” Clauses:   
IS  part of the agreement.
Examples of clause which involve no element of unreasonable surprise and therefore are to be incorporated in the contract unless notice of objection is seasonably given:

· Finance charges, etc. 

· Clause fixing a reasonable time for complaints w/in customary limits, or in the case of a purchase for sub-sale, providing for inspection by the sub-purchaser.

· Clause providing for interest on overdue invoices or fixing the seller’s standard credit terms where they are w/in the range of trade practice and do not limit any credit bargained for 

· Clause limiting the right of rejection for defects which fall w/in the customary trade tolerances for acceptance “with adjustment” or otherwise limiting remedy in a reasonable matter.

      (3)  Conduct/Knock-Out Doctrine – If both forms have different information concerning the same






 term both parties’ terms are knocked out.  (even if (1) & (2)






 don’t apply)
· Assume both parties implicitly objected to the different term.

· What now?  How do they treat knocked out term?  Look to UCC Supplement Terms UCC 2-314 and UCC 2-306-312 (collateral maters)

· Some courts (TX) do not require express objection (implicit is ok)

· Ex of (3):
· 10/14/77: P obtained a bid on plywood over phone from D.  

· P claims the parties then reached an oral contract of sale, which D denies.  P subsequently sent a written purchase order.  

· 10/19/79: D's written acknowledgment stated that it was expressly contingent on P's acceptance of the terms it contained, including limitation of warranties.  

· P later sued for breach of warranty.

· D asserted the acknowledg​ment as a defense.  

· Under UCC 2-207(3), the parties may yet have an agreement based on their conduct, even when there is no oral or written contract.  In this case, the parties continued dealing, which means they recognized the existence of a contract.  The contract would consist of the terms on which the writings agree, plus those terms supplied by the "gap filler" provisions of Article Two of the UCC.

· UCC supplements

· 2-305 Open Price Term -  reasonable price

· 2-316, etc.  Warrananties & Delivery & Pmt Options

· IMP to Know Theory – for departing from mirror image – to protect buyers from having to agree to all seller’s terms.

· If written document really says:

· counteroffer

· never an acceptance

· then they start doing contract anyway

· Conduct gives rise to contract.     § 2-207 (3)

· To satisfy SOF – paper only need Quantity - NOT Price!!

F.  TERMINATION OF OFFER – None of these apply to an Option Contract.


1.  Counteroffer


2.  Rejection


3.  Revocation § 42, §43

· You can revoke an offer anytime b/f acceptance – even if you promised to keep offer open –

· §42 - w/o consideration that promise to leave offer open is an unenforceable gift.

· §43 – Implied Revocation by seller’s conduct – seller is selling to someone else – even if would-be buyer finds out from a 3rd party.

· Must have communication that ROPP would believe.


4.  Lapse  §41

5.  Death §48

G.  IRREVOCABLE OFFER - 


1.  OPTION CONTRACT  §37 – if you pay for the right to keep offer open until certain time, you 






can counteroffer, revoke or do anything b/f that certain time.  You still 






have the right to accept until certain time.  

· Even other party’s death does NOT terminate offer.

· Nominal consideration is okay for option K.

· Because exception power of Option K – Mailbox Rule does NOT apply to Option K’s.

· TRAD/MAJ/TX – must have some consideration

· MOD/UCC 2-205 – offer made by merchant in writing that promises offer will be held open 

for some period of time, then don’t have to pay/consideration  (not to exceed 3 months).




§ 87 (1)  - person promised to pay consideration (but didn’t actually pay) – fair exchange





   w/in reasonable time.




§ 87 (2) – Promissory Estoppel – someone promises & you reasonably rely to your 




detriment then it’s binding  (offer held open for your reasonable reliance time period).


2.  UNILATERAL CONTRACT § 45– rewards & r/e brokers – need partial perform. for acceptance

· Unilateral when performance only is offered not promise and performance

· Once other party has accepted & begun K – only offeree can quit.

· Offeror cannot revoke.

· Ex:  CASE OF PROFESSOR FUZZY’S WELL - §45 Performance only req acceptance
· Prof made unilateral offer with a promise to give them $1000 if they would drill his well asap.   The company gave no assurance, but the next day, they moved a drilling rig, at considerable expense, to the Professor’s property.  Professor told the company not to drill.  Company moved their equipment, but sent the Professor a bill.  Professor said he would not pay.  Does Company have any recovery?

· performance only offer (b/c says if you will drill well for me)
· Modern View - Yes.    Landowner cannot revoke once the performance has begun.  Argue that performance had begun b/c had to set up drill.  
· Tradition View - No.  Only preparing then maybe landowner can still revoke – must discuss either way on exam.
· What if, after Company had moved the equipment to Professor’s property, but then, discovered a more profitable job & left with the equipment without completing the work.  Any legal recourse for the Professor?
No.
       3.  CONSTRUCTION BIDS – GC & SC      Drennon v. Star Paving Co -  MOD/MAJ/TX

· SC makes mistake on bid to GC & GC submits bid for total contract.

· Promissory Estoppel § 90 – protects GC from SC’s mistake (doesn’t protect SC).

· Justice requires that SC live up to his promise.

· If GC reasonably relies to his detriment & justice requirement enforcement – then K is created.

· Typically, will not work in an employment K.

· Exceptions to § 90 - GC can lose § 87(2) protection if:



(1)  Bid says “revocable at anytime”  - GC s/n/h reasonably relied on revocable offer.




(2)  GC No Delay in Acceptance of SC’s offer – GC must accept SC bid quickly.




(3)  GC cannot re-open bargaining  (GC could claim just inquiries, must follow 







    counteroffer if done)




(4)  If GC has reason to know that mistake has been made in the bid  (not reasonable 




        to rely if GC knew of mistake. SC’s occasionally bid low to build rep. in commun.)

· § 87 (2) – 

· Doesn’t have to be in writing


Doesn’t have to recite perported obligations


No consideration is needed or recited.

· Private Construction Industry – No protection for SC

· Public Construction Industry – regulated by statute – more protection for SC

· In proposal – GC must specify SC (makes it enforceable)

· GC may be bound to use SC in bid.

PROBLEM:  CASE OF THE BID-SHOPPING CONTRACTOR:

School contacted Contractor for a bid for an annex.  

Contractor contacted:



Sub A for excavating work.  (Contractor called on telephone)


Sub B for electrical work.
   (Sub B submitted bid in writing)


Sub C for plumbing work.
   

A,B,C were the lowest bidders for each of the components, so Contractor used their bids in his bid proposal to School.  

Mar 18:
Contractor submitted bid to School.

Mar 20:  School accepted Contractor’s offer.

Mar 22:  Contractor wired acceptance to A for excavating work.

Mar 23:  Contractor secured agreement of Sub D to do electrical work for $15,000 less than B.


Contractor made no further contact with B.

At bid opening, Contractor mentioned to another general contractor that he thought C’s bid was too high.

C learned of Contractor’s comments, and thinking Contractor would not hire him, C accepted another job.

Mar 24:
Contractor accepted C’s bid.

Problems:  A & C refuse to work.  B says he has a binding contract for the electrical work.

A:  Several Ways to Terminate an Offer:

A is probably liable for enforceable K.

1)  Revocation – A did not revoke.


2)  Lapse – Possible but A’s offer probably didn’t lapse after 4 days.


3)  Rejected/Counteroffer – GC reopened bargaining by shopping for a lower bid **


4)  Death/Incapacity – N/A


** GC is making a counteroffer/rejection by GC’s act of shopping – BUT there must be 

      communication of counteroffer/rejection – 

· If A knows GC is shopping – counteroffer

· If A does NOT know GC is shopping – then offer still open b/c no rejection/counteroffer.

B:  Rejected/Counteroffer – B’s offer was rejected.  NOT enforceable. (depends on state and public or private job to determine if B’s offer was locked in)
C:  May 23 – C learns of GC’s reopening bargaining.  C interprets as an implied rejection of C’s offer – 

                        terminates GC’s power to accept C’s offer.


May 24 – GC tries to accept but out-of-luck 


EXAM ANSWER – include both possibilities




(1)  Possible that still a K if you view GC’s shopping was just inquiries (merely 





making inquiries).  Usually courts say this.




(2)  Possible that not a K b/c C knew & implied rejection.
H.  DEFINITENESS 


1.  INSUFFICIENT TERMS



a)  UCC SUPPLEMENTAL – GAP FILLERS

· 2-305 – Open Price Term – IMP!! 

· Definite to K – need for items BUT open price can be okay b/c court can apply reasonable price.

· Parties must intend to K – often not valid offer until price is fixed.

· Does NOT work for:

· Employment or Construction Contracts

· ONLY UCC sale of goods
· 2-306 – Output, Requirements – good faith, best efforts ok
· 2-307 – Delivery – fallback position – Single delivery.
· Pmt is due only on such tender of delivery (unless otherwise specified)
· 2-308 – Place of Delivery – IMP!!  buyer must pickup if not specified location.
· 2-309 – Specific Time Provisions – UCC will imply a reasonable time.
· 2-310 – Open Time for Payment – due at time & place where buyer receives goods.
· 2-311(2) – buyer has option of selecting the assortment of goods; seller has option of determining the specs or arrangements relating to shipment
· 2-312 – seller warrants that the title conveyed shall be good
· 2-314 - seller warrants that the goods are merchantable


b)  Examples – Definiteness

· Ex1:  Promise to give “fair share” is too vague to be enforceable – Direct Indefiniteness – both parties agreed that it was the term, but the term is too vague to enforce.

· Courts Use Following to Fill in Indefinite Terms (f/ most persuasive to least persuasive)
· Context

· Course of Performance

· Course of Dealing

· Usage of Trade/Customary Practices

· TRAD/TX – must be very certain – rare to imply terms

· “Renew at a Reasonable Rate” – TX courts say okay.

· Land – usually very TRAD w/ no implied terms.  (but some MOD cts do)

· TX courts will NOT imply “good faith” but if you bind yourself to contract in “good faith” – TX  will you hold to it.

· MOD/MAJ/UCC – reasonably certain – terms implied.

· “Fair Share”

· “Reasonable”

· “Good Faith”

· “To be Agreed Upon”  - rent rate – MOD ct would fix rent at reasonable rate to prevent forfeiture.

· “Good Faith” – nothing in UCC or Restat. imposes a duty of good faith BUT you can bind yourself.  

· Ex 2: Red Owl Case – can use promissory estoppel for indefiniteness of terms

· ct said no K b/c so many terms left out

· P wants reliance damages w/ promissory estoppel

· MOD: Ct protects P b/c he had less bargaining power and D was abusing this

· TRAD: No recovery. P just took risk in investing money in franchise and lost $


2.  AMBIGUITY 




a)  Restatement § 20 – Effect of Misunderstanding      IMP!!  



(1)  No Contract if:




(a)  Neither parties know or have reason to know




(b)  Both parties know or have reason to know



(2)  Contract if:




one party knows or has reason to know – b/c they are at fault – resolve the issue 




against them.







K issue is resolved in favor of innocent party’s terms.





b)  Examples – Ambiguity

· Ex1:  Two ships named “Peerless” – neither party knew – Price & Qty definite.    Today – Objective intent of  Approach – what was SAID/DONE – both said the same thing BUT - analysis of §20 (1) to see if either party s/h/k – probably seller s/h/k.

· Ex2:  The Rookie purchaser – buyer thought $56.20 – seller meant $5620.

· § 20 (1) analysis – neither party knows of mistake or has reason to know of mistake.  Thus, no contract.

· Seller – had no reason to know that buyer didn’t understand.

· Buyer – didn’t know b/c his other price shopping was b/w $50-$200.

· Young employee didn’t know & had no reason to know.

· Co. President, if he had been shopping – he w/h/k better.



c)  Exam Questions – Answer as such:




(1)  Offer/Acceptance - Is this K enforceable?  What was SAID/DONE – did parties 







intend an enforceable K – look at the 4 background factors.




(2)  Definiteness – If K, are the provisions of K definite enough to enforce?  Look at the 4 






factors to determine party’s intent.


d)  Four Factors to Determine Parties’ Intent


(1)  What parties said – 


don’t intent to K until writing.


(2)  Partial Performance – 


indicates intent to be bound.


(3)  Whether terms were agreed upon – 
(still prelim neg?)



(4)  Usage of Trade/Standard business practice – (do you usually expect to see a signed 










enforceable writing?)


e)  Examples – Insufficient Agreement

· Ex1:  Letter of Intent – “subject to” home office approval – usually NOT an enforceable K – but sometimes courts will find it a K.
· Letter of Intent was only prelim neg – not a K.     IMP:

(1)  “Subject to” approval of board of directors (approval final acceptance)

(2)  “Subject to” expressly stated that not a final K – b/c needed to decide remaining terms.

· Answering Exam Question:

· Issue 1 – Is there a K?  NO

· Issue 2 – Definiteness?  Fails on Issue 1

· Possibility – c/h/said letter was K & “subject to” just meaning remaining terms to be agreed upon (in good faith agreement to negotiate about the remaining terms).
· Ex2 – Don King Problem – if you don’t have definite fees to be paid for later matches.  Exact language:  Purse to be negotiated & mutually agreed upon.  Is that enforceable?
· Bare agreement to agree – doesn’t say “good faith” – NOT enforceable.

· Agreement to agree in “good faith” – Enforceable (MOD)

· TRAD – not definite enough with literal reading thus not enforceable K

· MOD – “Reasonable Amount” will be enforceable.  May be will to imply “good faith” even though not expressly stated.  

· How the Court will Rule – you can’t be certain plausible arguments either way – 

· unless TRAD ct b/c then not definite enough as a matter of Law.

DEFENSESS - AVOIDANCE OF CONTRACT 

CONTRACTS OUTLINE – KELSO– FALL 2001
                   - DEFENSES - you cannot affirmatively sue for damages under any of these.  They are only defenses.
STANDARD

CONFIDENTIAL/FIDUCIARY RELATIONSHIP
Capacity 





Mistake

Misrepresentation

f - Constructive Fraud

Duress


f - Undue Influence

Unconscionability

f - Concealment/Duty to Disclose

Illegality


f - Economic Coercion
I.  CAPACITY TO CONTRACT

· If a person lacks capacity to K, that person can void the K at any time at their option.

· But initially, there is an enforceable K.  But that party has chance to get out of K if they want to.
· To void K, both parties must be returned to their pre-K position (to the extent that they can be). 
· Traditional Approach:  M must return goods BUT is not liable for depreciation of the goods; Merchant is out-of-luck.
 A.  MINORS  (M) - M can void contract anytime b/f reaching the age of majority (statutory adulthood).

· Question of Fact (for the trier of fact/jury)
· Under statutory age (usually 18 – Texas)
· If there is an adult co-signer, this defense does not work.
· TRAD– if disaffirm, return as much as in possession & possible tort set-off.

· MOD – no tort set-off.

· Maj/Tx – TRAD

Exceptions:

1.  NECESSITY – things necessary to sustain life: food, clothing, lodging, medical care, education.

· Question of Law (whether goods are necessities).
· M cannot disaffirm contracts for necessities
· K will be for only worth value of good not for K price (buy car for 1K, but only worth 800, seller can only get 800).
Bowling v. Sperry - P (16) bought car from D car dealership.  One week later, car broke down.  P disaffirmed K & gave car back & wanted all money back.  Court held for P – who disaffirmed K.

· Aunt’s name was not on title, therefore, no cosigner.

· Necessity – car was deemed not b/c P lived w/ parents & could get to work another way.

· Ratification, Statutory Law, Misrepresentation of Age – all n/a.


2.  RATIFICATION – M can void K for reasonable time after emancipation or becomes adult.
· Question of Law (not for jury)

· Ex1:  M continues to use car after turns 18.  If continue to use for several months after turning 18 – M has ratified the K.

· Ex2:  M continues to make installment pmts after turning 18 – usually ratifies K.  

· Rule of Thumb – but some exceptions – if only one installmt pmt after 18, may not be considered ratified (more likely a Modern court exception).


3.  EMANCIPATION OF MINOR – governed by statutory law, Question of Law

· Texas - Some states automatic w/ marriage (makes individual capable of entering contracts as adult).

· Majority of States – must still apply to be emancipated.


4.  MISREPRESENTATION OF AGE – if M misrepresented age, K will be enforceable.

· MAJORITY states – K enforceable, M losses “Lack of Capacity to K” defense. 




 Therefore, M loses the capacity to disaffirm

· MINORITY states – may allow defense, but M must pay for depreciation of the good.

· TEXAS – has used both, depends on judge

For this doctrine to apply, M must do something affirmative.  (b/c M has the right to conceal age if merchant does not ask.)

· Boilerplate Clause stating signer swears adulthood (fine print not pointed out) – 

· MODERN – not a misrepresentation (unless M initials a separate age clause in K).

· TRADITIONAL – tough luck - minor s/h/k better & read the entire document.

Problem: Bold Graduates – M1 & M2 and apartment lease.

· Lease was voidable at M’s option b/c underage.

· Necessity?  Possibly – boys were trying to live on their own, but parents assured them that they will always be welcome at home, so necessity doesn’t apply – they can always go home.

· Ratified?  If one boy turned 18 & they continued to make rent pmts – then yes-ratification.  If only one rent pmt b/f disaffirming, arguable and K may not be enforeceable.

· Statutory Law?  If one boy had applied for emancipation, they the K w/h/b enforceable.

· Misrepresentation of Age?  If boys had misrepresented age, then M c/b estopped from disaffirming the K or if allowed to disaffirm, M will have to pay for the depreciation of the good.

B.  MENTAL INCOMPETENCE (MI)  - Question of Fact (for the jury)


Restatement (Second) § 15 - 


15 - (1) Person incurs only voidable contract duties by entering into a transaction if by reason of  

             mental illness or defect:



     (a)  Unable to understand the nature & consequences of the transaction  or


     (b)  Unable to act in a reasonable manner and other party knows or has *reason to know 



      (Critical Factor:  other party is taking advantage of mental person).



      *Reason to Know – ex:  if price is so low that a reasonable person s/h suspected mental state.


15-(2)  If K is made on fair terms and is too far along to untangle & other party has no

knowledge of mental illness, then overrides MI defense and K enforceable. RARELY USED
· TRAD/Maj – 15(1)(a) only – unable to understand transaction.

· Mod–both a&b–unable to understand/unable to act in reasonable manner & other party knows.

· Tx – in flux as of now, during 70’s and 80’s considered 15(1)(b) defense, but as of today if don’t have facts for 15(1)(a) defense then don’t have defense

· IMP - If MI can show 1(a) that will let MI make mental illness defense, even if D has (2).

· Must show mental incompetence at time K was made.

· Inadequacy of Consideration Plus Something Else – underlying fairness of deal affects the court’s decision.

Heights Realty v. Phillips – TRAD – focuses on § 15(1)(a) - P sued D (MI) for not following through on agreement for sale of property. D’s family testified that she was erratic & forgetful.  Court ruled for D.

· Per Kelso – this case could have been decided either way.  (app. ct. only reverses if clear obvious errors).

· Inadequacy of Consideration alone will not void K – must have D being taken advantage of.

· Consideration seemed adequate; P was unaware of D’s mental illness.  (c/h ruled for P, also).

C.  INTOXICATION
· Incapacity Due to Intoxication – same doctrine as mental incompetence cases.

· § 15(2)  - Although rarely estoppel act is applied, often used if MI was voluntarily influenced by drugs or drunk.  MI w/b estopped from raising MI defense.

· Burden of Proof – on person claiming lack of capacity, most of the time by a preponderance of evidence.  Some civil cases have higher burden of proof.

· 1 – Beyond Reasonable Doubt – highest burden of proof (criminal)

· 2 – Clear & Convincing Evidence – mid-level burden of proof (Heights case – civil)

· 3 – Preponderane of Evidence – lowest burden of proof (civil)

· 3 Things Looked at for Burden of Proof:

1 – Family Testimony; 2 – Psychiatric Testimony; 3 – Fairness of Deal

* 
*
*

Problem: Drug Influenced Seller – P (drugged when he sold father’s belt) sued D.  Ct rules for D.

· question of fact – is he sufficiently incapacitated when he sold the belt (bargained for belt) – don’t know by these facts

· buyer says he bargained well was acting funny but didn’t reasonable know he was intoxicated – rebuts 15(1)(b)

· Exam:  To what extent did it seem to be a fair contract?  Consideration was fair & about right.  Actual consideration paid is important.  D did not know that P was under the influence of drugs. 

· Estop MI’s defense & render K valid for D. 

II.  MISTAKE









f = Question of Fact

A.  MUTUAL MISTAKE


l = Question of Law



1. Restatement §152 – Elements for rescission


f
a)  Both Parties  


f
b)  Basic Assumption





(has to be a big element of K – not a minor insignificant element)


f
c)  Material Effect   





(b & c – always together – if you find one – you find the other in the K)




general rule – material if over 10%


l
d)  Does Not Bear Risk 




(party seeking relief doesn’t bear ROL) –risk bearing analysis-court must decide



 equitable decision.



WHO BEARS RISK TEST:


1)  Did K allocate risk to either party (explicit/implicit) if so then don’t need to go on




Two views of interpreting language





Literal – literal interpretation of clause





Purpose – what party intended by including clause



2)  Did party go forth w/ K knowing of risk? if so then that party bears the risk


3)  Did either party act with gross negligence? if so then that party bears the risk


4)  If no, then risk is allocated by Court (balance factors below b/w parties)




(a)  Industry Standard – what’s normally done in the industry/trade standards.




(b)  Party better able to get insurance –so they will insure against risk.




(c)  Repeat player – who handles many of these transactions; can spread ROL.




(d)  Buyer beware (Traditional view) – all other things equal, buyer s/h/k better.




(e)  Equity – some ultimate sense of equity – allows rescission.

B.  UNILATERAL MISTAKE


1.  Elements


f
a)  Only one party is mistaken  


f
b)  Mistake was assumption of K

f
c)  Mistake had a material effect

l
d)  Who Bears Risk


l
e)   5th Element



      (1)  Unconscionable Injury OR

· if you lose all your profit margin then generally unconscionable injury, but if reduction in profit margin then not unconscionable injury 



      (2)  Other Party Knows or had Reason to Know

· Ex: other bids are in the same range as the bid w/ mistake – other party doesn’t know or have reason to know


f)  Place Other Party in Status Quo – Reliance Interest (did P rely?)




If you give relief to D, you be able to make sure P can be returned to pre-K position.

C.  ADDITIONAL

f
1.  Brought suit in a timely manner
f
2.  D was not grossly negligent in the mistake

Mistake cases:

*
* 
*

Boise Junior College(P) v. Mattefs Construction (D)– P (GC) sued D (SC).  D make clerical error on bid to P which P used to submit for job bid.  Unilateral mistake.  Court rules for D.

a)  One Party – D’s mistake.

b)  Basic Assumption – main element of contract.

c)  Material Effect – yes 14%  error – would result in D’s lost profits.

d)  ROL – GC does not always bear ROL if they can show necessary elements of reliance on SC’s bid.

e)  Unconscionable – D will lose money on contract b/c of mistake. (Possible ct. w/h made D perform if D were to still make profit).

f)  Other Party in Status Quo – If D walks, P is in same position as b/f contract (P w/h no losses yet from reliance).

Additional:

1)  Timely manner – yes

2)  Grossly negligence – no (b/c it’s common mistake – per Kelso)

Even if D were still to make a profit (so K w/n/b unconscionable), the D:

Could show that P had reason to know (e)(2) of mistake – ex:  If D’s bid was way below all the other bids.


Not the case here – P had no reason to know b/c D’s bid was w/in the range of the other bids.

Federal Govt King & Mistake in Bids – If there is some statute on point, then you must follow the statute.

Beachcomber Coins, Inc(P) v. Boskett  (D)–  P (buyer/retailer in coins) sued D (seller) for a counterfeit coin purchased.  Both P & D believed the coin to be genuine.  Mutual Mistake.  Court rules for P.

a)  Both Parties – yes.

b)  Basic Assumption – main element of contract.

c)  Material Effect – yes – worthless fake coin for which P paid $500.

d)  ROL – (1)  Allocation by Parties (explicit/implicit) 
- no



(2) Mistake by party who went forth using limited knowledge  - no – P & D both thought they knew.



(3)  Allocation by the Court  - yes.




(a)  Industry standard – no.




(b)  Insurance  - no (P)




(c)  Repeat Player – no (P) – coin buyer generally the repeat player but ct doesn’t think so




(d)  Buyer Beware – no (P)




(e)  Equity – yes (D bears risk)

If Exam Hypo – answer w/h mentioned that this w/b a pretty close case.  

Lenawee Board of Health(P) v. Messerly (D)–  D sold land “as is” to 3rd party.  Raw sewage on land & land was condemned.  3rd party breached K.  D nor 3rd party knew of raw sewage problem.  County (P) sued D.  Mutual Mistake.  Court rules for D.

a)  Both Parties – yes.

b)  Basic Assumption – main element of contract.

c)  Material Effect – yes – land with raw sewage is worthless.

d)  ROL – (1)  Allocation by Parties (explict/implicit) - yes – K said buyer purchased land “as is” meaning buyer bears risk (3rd party).


Implicitly stated by the parties through the language of the K so don’t need to look at other factors.

*Possible save for 3rd party if they could show that they weren’t sophisticated buyers & the “as is” clause was never pointed out (buried in fine print) & D was a sophisticated seller – outcome may be different & ruled in favor of 3rd party (buyer)

· Court rarely overturns “Allocation by the Parties.”  

· IMP - But if the Court decides the risk allocation clause by the parties is too unconscionable to follow – they will rule against it.

Unkown oil deposits - K for sale of land, later discovered land had oil deposits on it - mistake as to value of land.  Who bears risk?
1) did K allocate risk? – no, so go beyond K itself and look at factors

2) either individual acting with gross neg? – no

3) did either party know of mistake? – no

4) general equitable concerns – is it really fair for one party to get the wind fall of the deal? on the other hand you can argue that’s what the transaction was and that is the buyer beware (ie transaction should stand)

trad – transaction should stand (buyer beware) ------- mod – look at underlying justice, and not fair for person to get windfall profit

Found Drawings: K for sale of house w/ clause–retain any personal property left and found drawings: 

trad – buyers keep drawings b/c transaction was good, mod – purpose of clause was for nothing of great value so not fair to sellers
Ayer(P) v. Western Union Telegraph (D)–  .P used D to send telegraph offer to X.  D left out a word that changed the price substantially.  X accepted.  P had to perform & then sued D for the difference in price b/c of D’s mistake.  D admits liability but says they are only liable for the price of sending the telegraph.


Performance has gone on long enough to where you can’t really rescind the K.  Must determine correct K price.

1) P & X – Seller bears risk b/c seller selected telegraph for the offer (mistake in communication).  P must collect loss from D.

2)  P & D – Telegraph co bears risk (b/c it made the mistake).  Seller (P) gets full expectation damages.

III.  FRAUD/MISREPRESENTATION








f = Question of Fact

A.  MISREPRESENTATION


l = Question of Law



1.  Elements


f
a)  Intentional or Innocent/Material (False Statement, Action, or Half Truth) – by a party

f
b)  Justifiable Reliance – by the other party

· trad view: can rely on Factual stmt, but NOT OPINION

· mod: justifiably relied – not a hard and fast dichotomy, can rely on opinion by someone of superior knowledge (dance student relied on stmts by teachers)

c) Person relying was not Grossly Negligent

2.  Intentional statements – person knew stmt was untrue when making it
· Any False Statement – even minor element. 

· more likely to get Reformation remedy.
· false promise is false statement

3.  Innocent statements – person believed stmt was true

· defense if stmt was a material element to K


4.  Concealment – doing nothing, not revealing information when asked
a. generally not a defense, UNLESS

i. have confidential relationship – family members in some circumstances

1. husband and wife going through divorce (cts could go other way b/c estranged particularly if it is a messy divorce)

2. brother and sister depending on relationship

a. confidential if brother is successful business man and has more bargaining ability than sister then

b. not confidential if estranged for 20 years and are equally successful and coming together for K

3. bank making loan – ct says bank and loanee were in a confidential relationship  - not normal ruling but in this case it was more than an ordinary standard loan

ii. OR fiduciary relationship – attorney-client, doctor-patient


5.  Half-Truths 

· Technically True – BUT Not the full picture.

· giving good side on topic but not bad side (must tell in full-truth)



BUT if you say nothing, there is no half-truth.

6. Generally misrepresentation must be one of fact – not opinion.  (ex: pregnant, “barren” cow)

Fraud/Misrepresentation Cases: ***more cases in notes***
*
* 
*

Morta(P) v. Korea Ins Corp (D)–  FRAUD

-good fact pattern for exam question

Car accident & insurance claim.


NOT ACTUAL FRAUD – b/c didn’t have both false smt & justifiable reliance


CONSTRUCTIVE FRAUD – b/c you’re in a situation where you are suppose to be able to trust them?





N/A – b/c P is not dealing with his own ins. co – it’s the other guy’s.


Holding – TRAD – enforce clause/release


Dissent – MOD – protect weaker parties

· Procedurally unconscionable b/c P was unsophisticated.

· MUTUAL MISTAKE – both parties thought he w/n/h any other injuries.  Doesn’t work b/c of ROL analysis.

· P released them from all claims – he s/h/k better.

V.  DURESS







f = Question of Fact

A.  DURESS




l = Question of Law



1.  Elements


f
a)  Improper Threat  - you are the victim of improper threat


f
b)  Deprived of Freewill 
- you were deprived your freewill (no reasonable choice)

f
c)  Normal Legal Remedy is Inadequate  - (ex: take to court – no time)

f
d)  Claim w/in Reasonable Time
- (bring duress claim very soon after threat passes)

      2.  Question of Fact for the Trier of Fact.

· BUT, court can take fact question away from jury & decide as matter of law IF the facts are so clear that any reasonable juror w/h to decide that way.

3. Confidential/ Fiduciary Relationship

· Economic Coercion

· Do not need to prove “improper threat” OR “deprivation of freewill”

· Just Powerful Threat will do for Economic Coercion.

· If P & D had been in a fiduciary relationship.  Then, this case w/ the powerful threat w/h/b economic coercion.  (Case:  P threatened to pull business from D (millions in profits from P)).

· Undue Influence

· You had greater influence – you abused that influence – do not have to prove deprevation of freewill.

*
*
*

Austin Inc (P-SC) v. Loral (D-GC)–  DURESS


P threatened D that if D didn’t give P the modified price on 1st K & then give them the 2nd K, then P would breach K.

D says it’s under duress & wants recission.                  Duress Elements:

1)  Improper Threat?  MUST SHOW WHY THE THREAT WAS IMPROPER - wrong for them to threatem if threat was improper [threat is not always duress]    Improper Threat includes threatening Criminal Prosecution – This w/b an improper threat.

Can improper threat of something you have legal right to do?  Yes – if bad faith motive, then will be improper threat.



Case:  YES - Improper b/c P is threating to breach 1st K.  It’s always improper  threaten to breach K.

2)  Deprived of Freewill/ No Reasonable Choice?  



Case:  YES – deprived of freewill b/c D needed the parts to satisfy the navy customer.  D wanted to continue to have navy 



           client, so D had to have P’s parts.

3)  Normal Legal Remedy Inadequate?  
Normally, you could get anticipatory repudiation if you know P will breach K.



Case:  YES – inadequate b/c D needed the parts now for navy K.  Too long to go through the courts (not enough time).

4)  Duress Claim w/in Reasonable Time?  



Case:  YES – brought claim w/in 3 days after the last delivery of the parts (After the threat had passed).

V.  UNCONSCIONABILITY

A.  UNCONSCIONABILITY – Question of LAW – for the court (never goes to jury)


1.  Elements



a)  PROCEDURAL (In Bargaining)
Consumer vs. Commerical




(1)  Unequal Bargaining Power




(2)  No Opportunity to Bargain




(3)  Unfamiliarity with Terms:





(a)  Hidden





(b)  Too Technical




(4)  Other



b)  SUBSTANTIVE (In Contract – Product of Abusive Bargaining)




(1)  Harsh, One-sided Terms, Oppressive


2.  MAJ - Need Both (a) & (b) – the more you have of one, the less you need of the other.


3.  Use as an alternate defense – AFTER trying Duress & Mistake, etc.  (Jury Questions are better)


4.  Burden of Proof – Defendant – person asking for defense.


5.  Consumer v. Commerical Business  [Procedural Element]

· Consumer – courts go in thinking sophisticated retailer dealing w/ weaker party.
· Commerical – courts tend to think of business as equal.
       6.  Texas Deception Trade Practice Act 

· Gives 3 times the damages.

· Can sue in affirmative for unconscionability.

· Jury decides if unconscionable & intent.

7.  Good Faith Obligation – means you’re behaving honestly with respect to the other person & the 





            contract terms.

· Ex:  If terminate K for no reason w/ 90 days notice.  Not bad faith if following K terms.


8.  IF Confidential/ Fiduciary Relationship – 

· Court will scruntize all procedural or substantive unconscionability terms to make sure no unconscionability.  

· Ex:  Derby v. Derby – if both spouse equally represented in marital dissolution then no unconscionability.

· Probably w/n start with “unconscionability” – try “undue influence” first – easier to prevail.

*
*
*

Cutler Corp(P) v. Latshaw (D)–  CONSUMER

Fine print in K. Signer waives all rights.

SUBSTANTIVE 

· Signer waives all rights

· very powerful one-sided provision

· Alone – this is not enough to make K unconscionable – must show Procedural

PROCEDURAL

· Clause of K was hidden in fine print on a back page so signer w/n notice.

· BUT even if signer had known it was there, they c/h/b coerced into signing b/c of weaker bargaining power – unfamiliarity w/ the terms (lack of understanding)

Weaver (D) v. American Oil (P)–  COMMERCIAL

Exculpatory/indemnification clause – D brings unconsionable defense

SUBSTANTIVE – very one-sided clause

PROCEDURAL – 
* has all 3 factors required for Procedural Unconscionability*


1)  Large multinational corp w/ preprinted form drafted by attorneys vs. Weaver (high school dipolma only)


2)  Unfamiliarity with Terms

· No title to alert reader

· Hidden in Fne Print (not clear)

· Techincal Terms


3)  No opportunity to Bargain  (sign it or no deal.)

Zapata (P) v. Dairy Mart (D)-   COMMERCIAL  - NOT   UNCONSCIONABLE

Termination w/o cause upon notice – franchise agreement.

SUBSTANTIVE

· one-sided agreement?  Not really

· Harsh Terms?  No – P will buy back some inventory & must give some notice.

PROCEDURAL

· D was high graduate - D had taken college courses for business - 21 yrs business experience - was a manager 

· business savvy - P is not as disadvantaged - Not unequal bargaining power

· Nature of Terms?

· Clearly presented (not hidden/clear langauge)

· People pointed it out to him & advised him to take it to an attorney

· He decided to just sign the K.

Really no Procedural Issues.

Co. may just not want to deal with the paperwork for reasons (burden to them)

Therefore, may be reasonable that they have the clause.

VI.  ILLEGALITY

A.  CONTRACT CONCERNS:

1.  Criminal Statute


2.  Civil Statute


3.  Common Law – Policy
(created by judges)


4.  1-3 look at strictly the K.  Not the criminal or civil remedies.

B.  STATUTE ITSELF MAKES CONTRACT ILLEGAL:

1.  Degree of Involvement – to what degree is the troublesome part...




a)  Central To  OR




b)  Dominant Part
...of the K

· Ex:  Construction K – bribe to electrical inspector may not be central to K.

· Therefore, may not render K void b/c it’s not a central part of the K.

2.  Seriousness of Illegality



Health/Safety Issue – serious

Admin/Fees Issue – not so serious

C.  REMEDIES

1.  Contract Void (from the beginning)

· Other defenses do not work the same way.

· If illegal – there was never a valid K.

· Either party can raise the claim.

· Court can raise the claim on its own (w/o regard to either parties’ intent).

· Other defenses – court does not raise on its own.

· No rescission/restitution

· Neither party has any rights to K

· Leave the parties as they are.


2.  Exceptions – Restitution Available if:

a)  Both Parites NOT “In Pari Delicto”

· Less Culpable Party is Protected

· Restitution available



b)  One Party Backs Out in a Timely Manner

· That party can get restitution if they backed out in a timely manner

· Not a rat leaving a sinking ship.
D.  COVENANT NOT TO COMPETE DOCTRINE– Special Area of Illegality Doctrine


1.  REMEDIES – 3 Approaches



a)  TRAD – will not enforce an overbroad covenant

· If covenant is illegal – it’s void – leave parties as they are


b)  BLUE PENCIL RULE – deletes overbroad provisions

· Cut out the 5 yr provision if too long – then left w/ 1 yr
· But if 5 yr is too broad & the only one & have to line it out & then nothing – so no covenant
· Encourgages people to draft covenants w/ alternatives – long & drawn out.


c)  MAJ/TX – reasonably alter an overbroad covenant to make it enforceable

· If too broad, then court will cut back to reasonable amount.

· Court reforms agreement.

· Avoids cumbersome contracts

· But only if company behaved in good faith 

· Did not intentionally draft a covenant too broad

· If bad faith – then covenant is totally void

2.  Reasons:
· Valid Reasons:

· Trade Secrets

· Confidential Info

· Customer Lists

· Unfair taking advantage of company.

· Special Investment in Training

· Co makes them an expert in business & then they leave & compete against them (next day).

· Invalid Reasons:

· Employees use of own knowledge/ skill that employee gathered on his own.

· General Information acquired by working for the company.

· Merely to Limit/Stifle Competition – courts are “pro-competition”

3.  Reasonableness


(courts don’t like them b/c they go against CL policy.)



a)  Area – how far – blocks, city, state, etc...

· Has to be your competitive area

· If your area is mostly w/in 2 blocks – then that’s it.



b)  Time – how long

· Generally, one year is the max (CL policy supporting)

· Especially for customer lists

· Trade Secrets – can be protected for longer



c)  Subject Matter – area of business protected

· Ex:  protect trade secrets – can’t compete in a way that comprises trade secrets.

· Covenant must be related in subject matter that you’re protecting

· Has to be a particular job that that person was doing

VII.  CONFIDENTIAL RELATIONSHIPS
· By Statute

· Home Sales/ Residential – duty to disclose
· Family Members* -duty to disclose
· Husband & Wife* - duty to disclose
· * Not always Confidential Relationship

· Businessman brothers can have an arms-length relationship (not conf.)

· Employer/Employee – NOT confidental relationship – BUT a question of fact

VII.  REMEDIES
A.  STANDARD REMEDY (when seeking K defense)


1.  Recission (Law) – restores the parties to status quo (as b/f the K was made).

2.  Restitution (Law) – compensates for benefits conferred (unjust enrichment).

       3.  Entitled to these as a matter of law – court cannot deny.

B.  REFORMATION - ANOTHER REMEDY 

      1.  Reformation (Equitable) – court corrects the mistakes in K.

· Court rarely does this (they don’t like to)

· If cannot untangle the part of the K already performed.

· Parties do not rebargain – courts impose new price terms on the parties

· If so much of K has already happened, then this may be more equitable.
     2.  You’re not entitled to it – court can decide.
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