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Basics methods of transfer at death:

· Testate-- with a will

· In testate-- without a will or with a failed will.  Note:  The statutes of descent and distribution will determine heirship here.   Look to 
the Table of Consanguinity to see the degrees-of-relationship for heirship distribution. 
· Living trust

· Joint tenancy

· Life insurance
Terms
Testator—the person whose wishes are expressed in the will.

Will – states the testator’s wishes on how to dispose of their property on their death

· Holographic Will – written in the testator’s handwriting

Probate – the process used to carry out the desires in a will

Traditional distinctions

· Land or real property is devised.  The party receiving is the devisee.

· Personal property is bequeathed.  The party receiving is the legatee.

· Both the legatee and the devisee are beneficiaries

· When one dies, does the state of Texas get the property?  No, statutes of descent and distribution determine the distribution of property of a person who dies In testate
· Heirs take the land of an In testate person

· Next of kin take the personal property of an In testate person

H and W have three children A, B, and C and one grandchild D; who are H’s heirs is the question asked of the attorney?  Technically, nobody is an heir until H dies.  There are only heirs apparent. A will has no power or authority prior to the testator’s death.

A will is a document that explains how the testator wants his property distributed after his death.

A will has no power or authority prior to the testator's death.

Statutes of descent and distribution determine how property will distributed upon the death of someone's death when they die In testate.


· Requirements of a will:
Testamentary intent-- The testator must have testamentary intent (the intent to give at death). Testamentary intent MUST be found within the four corners of the will.  Cannot bring in circumstantial evidence to prove.  “My will” – intent, “I leave” – no intent.

Testamentary capacity-- the testator must be of legal age (18 in Texas, or else married, or else in he military), mental capacity, etc. An attack on testamentary capacity is the presence of an interloper who provides his copy of the will of the testator.  Which one is valid?  
    
NOTE: Testamentary means "at death".

Holographic will-- written wholly in the handwriting of the testator. If the will has "WILL" printed on it, the intent that the document be a will will not be recognized if it is a holographic will. The printed word "WILL" is not in the testator's handwriting.  Must be entirely in the testator’s own handwriting, AND must be signed by the testator.  No need for witnesses.  Testator should indicate that what he is writing is his will.

Will contests almost always settle in probate because attorney fees come out of the estate and people don't want to dilute the estate's value any more than necessary.

If a will is validly executed in the state of its origin, then it is valid in Texas.

Every will must be signed by the testator. Where it is signed varies from state to state. Texas does not require the signature to be at the end, the signature does not even have to be first and last name if the will is holographic.

Witnesses in Texas must be "above the age of 14."

Revocation- when a subsequent will puts an earlier version to death. If the second will (which should revoke the first will) is invalid, then the first will is the only one valid. If the first will is invalid, then the testator died In testate (without a valid will).  Best way to revoke a will is to tear it up with the intent to revoke that version.

There is no partial revocation by a physical act in Texas.

If you revoke your own will, you must have the intent to revoke the version of the will you are revoking and you must destroy all versions you are revoking.

Codicil- an amendment provision to a will.  Must be properly executed.  Execute a codicil in the same manner you execute the entire will.

Estate Administration is the process of probate. The process of probate means to determine if a will is good.

Probate Administration 

1. Will is admitted to probate when is it filed with the clerk and at a hearing before the judge, the judge admits the will is valid.

2. A will doesn’t have to be admitted to probate to be valid.

3. Property passes at the moment of death to the beneficiary.  

4. Property is subject to the Administration of the Estate, which includes the payment of debts and satisfaction of creditors.


Estate administration has four basic steps:
1) assets are inventoried and collected
2) creditors are received and bills are paid
3) assets are managed
3) assets are distributed

Two types of administration:
· Independent (we have a will and an executor [who can act free of the court's control])

· Dependent- a court supervised administration. The administrator here is appointed by the court and can only act under the approval of the court. Runs cost up out of the roof.
Question in class: Can you represent someone in a will contest who does not have standing to contest the will? NO. They would have to have standing, perhaps through a previous version of the will or through the statutes of descent and distribution were the dead person In testate.

Wills vest at the moment of death. But possession is postponed.

“Dead hand” - allows influence of testator after death through conditions placed on inheritance.


Is there a constitutional right to receive property?  No.  The right to receive property 
is a convention of state law. 

Is there a constitutional right to transmit property at death?  Yes.  The right to 
transmit property at death is a constitutional right. This was a Sct decision in Hodel v 
Irving in 1987.

Shapira v. Union National Bank: Dad left money to son in will, on the condition that he marry a Jewish girl.   The court said that this was not unconstitutional.  As long as the condition is not unreasonable; they still have an opportunity to get married, so it is reasonable. 

“Restraint to induce a person to marry with in a religious faith is valid if and only if, under the circumstances, the restraint does not unreasonably limit opportunity to marry.”

But, A will is invalid if it disrupts a marriage or family relationship. (ex., a condition that you have to get divorced is invalid.)  This is based on public policy.
However there was a case in Texas that allowed for a condition that IF the recipient happened to become divorced, money held in a trust would be hers. Father was trying to provide support for her if anything should happen. 

** It is against public policy to have a pet put to death in your will. 

** Partial restraint of marriage which imposes reasonable restrictions is valid.

R2P § 6.2 – a restraint to induce a person to marry within a religious faith is valid “if and only if, under the circumstances, the restraint does not unreasonably limit the transferee’s opportunity to marry. 
A will or trust provision is ordinarily invalid if it is intended or tends to encourage disruption of a family relationship.  This is the only time motive is considered.

· What if engaged to Asian and will prohibits marrying an Asian?  Alternatively, what if Daniel is homosexual?  Consider these total restraints on marriage. 

· Must have children – not enforceable, but can leave money for grandchildren to inherit.

· Ellis v. Berkhead, 71  S.W. 31 (1902).  Daughter can’t inherit unless divorce or husband dies?  O.k., but provision designed to care for her if husband can’t.  Also protects money from his misuse.  

· Foagy has daughter in law who uses hyphenated name.  Father in law leaves her $100,000 if she legally changes her name from Bates-Foagy to Foagy and uses on that name.  What happens?  Invalid provision – name change will disrupt family

· Unreasonable restraint and interference with marital relationship
A person can destroy property during life.  Should allow testator?  If destroy land or neighborhood, not likely.  If great work of art, music, etc. not likely.

Note:  A will can contain an In Terrorem clause, which is a no-contest clause—which is a threat to prevent bringing suit against the estate, or contesting the will. 
Destruction of Property at Death:

The courts weight the rights of the testator against the right of the public-social value of property.

Probate v. Non-Probate Property:

Only probate property is available for payment of debt!!

Non-Probate Property:

1. Joint tenancy Property

2. Life Insurance

3. Contracts with a death provision

4. Interests in Trusts

BUT, all these items (non-probate) property are included in the sum of probate assets in determining estate tax. Anything over $675,000 you have to pay estate tax on. 

Remember that you do not have to probate a will. You want to probate mostly if you have real property, otherwise you have no way of showing that title is yours. 

· Texas Probate Code Sections:
§ 72 – Probate of estate of living person shall be void.  Circumstantial evidence can be used to establish the death of a person believed to be dead.  In Texas, cannot probate the estate of a living person. We can, however, probate if we believe someone is dead.  

§ 73 – Statute of Limitations is Four years after death to bring will to probate. 

· Muniment of Title – can bring after statute passes if prove that you are not a fault for not bringing the will earlier.  

· Show diligent search (will was lost)
· The Statue of limitation for probating a will is 4 years unless you can show that the person bringing the will is not in fault. (ex., you were looking but could not find the will and just found it in the attic.).  Any interested person can bring about a probate. “Interested person” is defined in section 3 (r).
§ 3(r) “Interested Persons” – heirs, devisees, spouses, creditors, or any other having a property right in, or claim against, the estate being administered, anyone interested in the welfare of a minor or incompetent ward.  

§ 77 Order of Priority-- This explains the order of persons privileged to serve as executor:
a. Executor


e.   Next of Kin   

b. Spouse


f.    Creditor

c. primary devisee/legatee
g.    Person of good character within the county

d. Any devisee/legatee 

§ 78 Disqualification

a. Incapacitated


d.   Corporation

b. Convicted felon

e.  Person the court finds unsuitable

c. Non-resident unless resident agent appointed to receive service of process

§ 81 Probate of a written will not produced.  (Lost, etc.)  Presumption that the testator revoked the will.  Must overcome this presumption.  81(b): If a will is lost, you can probate a copy, if you meet the conditions. If a will is not found at death, there is a presumption that the testator revoked the will.  To bring the lost will, you must first overcome the presumption that it was revoked (bring in evidence).
§ 83(b)  If a will has been brought to probate and you find a new one, you can bring it. This is called a will contest.  


Will Contest – when two competing wills

Will Challenge – Someone feels they should have gotten more, so they complain.

§ 84(a) Self-Proved Will – required no further proof of its execution.  Self-proving affidavit.

§ 84(b) Holographic will – wholly handwritten by the testator.  Disinterested witness must testify as to the handwriting of the testator.  To prove up a holographic will, must have two witnesses that verify the handwriting. 

Witnesses – witness signature, need not know what is in the will or that they are witnessing a will.
§ 88: Proof required for probate: 

1. Person is dead  (do not need death certificate)and 

2. The court has jurisdiction and venue.
§ 6 Venue - Venue is where the decedent was domiciled. (lived).  


Ancillary Probate – probate part of will (additional property) in State 2, but major 
probate (majority of property) occurs in State 1. 

Ancillary Administration: If the decedent has real property in another state, have to go to that state to prove title. 

“Dead Hand of Control” – right to do a will & dispose of it & even control it from the grave.  It is based on sanctity of bundle of rights of property.  The objection to dead hand control is that the decedent can no longer be persuaded to change his mind or find out that he was erroneous after death.

Q:  what if son was gay? ( would be unreasonable & limit oppt to marry b/c wouldn’t have oppt to marry a girl.  If condition is NOT enforceable, get it free from condition

Conditions are invalid if disrupt family, so take it free from condition

Texas case – Ellis v. Berkhead (71SW31) – testamentary gift conditioned.  Property would be held in trust, unless daughter outlived husband or divorced.  Held:  this was not a condition that disturbed family, but used to protect from husband gaining control of estate.

Destruction of property – ct will weigh rights vs. public interest

B. TRANSFER OF DECEDENT’S ESTATE

1.  Probate & Non-probate

Probate – property that passes under decedent’s will or by intestacy.  Only property that is probate property under inventory will be available for payment of debts.  


Ex:  retirement, 401k have survivorship, & not available as probate property b/c have 
beneficiary so under K law, not part of probate

Non-probate property – property passing under an instrument other than a will which became effective before death.


Ex:  (1) joint-tenancy (2) life insurance (3) K’s w/POD provisions (4) Interest in trust

· What if have very little probate assets, but have substantial non-probate assets.  For tax purposes, IRS will consider it all as probate for tax purposes.

· Q’s to ask potential client:  (1) what other assets do you have (ex:  life insurance) (2)  Do you have any personal property as part of probate

1. Is probate necessary? ( it’s not mandatory

· If have real property, want to show that have title

· Can be avoided if owner transfer all his property during life into a joint tenancy or revocable or irrevocable trust

· Some states allow probate to be avoided, if estate is small.

 3.  Administration of Probate Estate

· 1st appt a personal representative duties include:

a) inventory & collect the assets of decedent

b) manage assets during administration

c) receive & pay claims of creditors & tax collectors

d) distribute remaining assets to those entitled

-  appt by ct; fiduciary duty & highest level of trust placed on individual b/c have letter testamentary & can do whatever w/testator’s property 

· If personal representative is named = EXECUTOR

· If personal representative is NOT named = ADMINSTRATOR (preference given if not named:  spouse, children, parent, sibling, creditor)

· Person dying testate 

· devises real property to devisees 

· bequeths personal property to legatees 

· can’t self-deal 

Executor – if testate, named in will

Administrator – if intestate, appointed by the Court

Give, Devise, Bequeath – real property to devisees

Bequeath – personal property to legatees

Heirs /Next of kin – designated by the statute of descent & distribution to take decedents intestate property

 4.  Summary of Probate Procedure

Functions: 

(1) provides evidence of transfer of title to new owners by a probated will or decree of In testate 

(2) protects creditors by requiring pymt of debts

(3) distributes decedent’s property to those entitled after creditors paid

A. Time to Contest – depends on statute for jurisdiction

B. Barring Creditors of Decedent – creditors required to file claims w/in specific time, otherwise claims are barred (ie “nonclaim statutes)

C. Supervising Rep’s actions 

· Can be done independent or dependent, depending on interested parties wishes.  

D. Closing the Estate 

· Creditors must be paid

· Taxes must be paid & returns audited 

· Personal rep must be discharged from liability, either by statute of limitations, or approval by ct

E. Universal Succession

· Europe & Louisiana system – heirs or residuary devisees succeed to the title of all the decedent’s property. There is no personal representative appointed by a ct. 

· Heirs gain full ownership of property & assume all liabilities.  If have multiple heirs, will hold as tenants in common.

· UPC In testate3-312 & 3-322, allow heirs to petition for universal succession.

§ 6  VENUE - In testate6

· Primary or domiciliary jurisdiction – jurisd. where decedent was domiciled at time of death

· Ancillary admin – if real property is located in another jurisd.  this is required to prove title is state’s recording system.  (can be costly)

· In TX- for ancillary jurisdiction - only need copy of will from other state to be filed in TX property records 
· Letters Testamentary - authorizing executor to act on behalf of estate

· Letters of Administration – authorizing administrator to act on behalf of estate 

· In common form (informal probate)– an ex parte proceeding in which no notice or process was issued. (not generally allowed in majority of states)

· UPC In testate3-301 – gives requirements

· In solemn form (formal probate)– notice to interest parties was given by citation.

· UPC § 3-108 – no proceeding (formal or informal) may be initiated more than 3 yrs after date of death

· § 72 – probate of living person is void.  If believe to be dead can be proven thru circumstantial evidence.  

· Stat of Limit (SOL) – 4 yrs following date of death of testator unless can show person bringing contest was not in default for not bringing w/in SOL

· Any “interest person” (defined in 3rd Restatement) can bring probate to estate.

· Order is established in § 77, if have more than 1 person.  If person listed as executor, then that person is given preferential treatment

· If will is lost ( § 81b) can probate by copy if accompanied by reasons why don’t have original

· If a will is not found at death, it is presumed that will was revoked.  Must overcome presumption in order to probate

· In TX -§ 83b – 1st will admit into probate & find a later will, it can be presented to probate & ct will determine which will will be set aside or if died In testate
· § 84(b) Holographic will – entirely in testator’s handwriting & signed by testator & proven by 2 witnesses that will testify that it is testator’s handwriting & signature

· § 88 – proof required for probate (1) person is dead (2) 4 yrs has not elapsed (3) ct has venue (4) served (5) person not disqualified 

H dies intestate, Anne, with who he has been living, claims a spouses share.  Is she entitled?  What if they are married but the marriage is bigamous?

· Presume marriage is valid, assume previous marriage invalid.  

· On divorce, new marriage becomes valid.  

· Putative spouse Doctrine – if the putative spouse acted in good faith, the get the same rights in property as if married and party is the lawful spouse.  760 S.W. 2d 735.  

Simultaneous Death – A person must survive the descendent for an instant in order to inherit.  Deaths usually occur due to common accident or disaster.  

Simpson v Calivas
In Texas, if a lawyer screws up a will, there is no way for a beneficiary to gain any relief-- the lawyer's privity is between the testator and the lawyer. In Texas, the beneficiaries do not have privity to sue for malpractice. This can be seen as a "wrong without a remedy."

The majority of states, though, do transfer duties from attorney to beneficiaries, through the testator.

Validity and construction decided by the probate court.  Negligence decided b the court of general jurisdiction.  Attorney expected to posses knowledge of those plain and elementary principles of law which are commonly known by well informed attorneys, and to discover those additional rules of law which, although not commonly know, may readily be found by standard research techniques.

Hotz v Minyard
A beneficiary has no rights under a will, no interests, while the testator is still alive. The will only vests upon the testator's death. This case involved one lawyer representing two adversarial family members.

Share of surviving spouse:

· Texas is a community property state; the surviving spouse already owns half of whatever you have.

· You can therefore only "disinherit" your spouse of "your" half-- never her "half" because she already owns it.

· Your spouse owns half of whatever you have purchased after marriage, and that which is not received by you via will, inheritance, or gift.

Simultaneous death: A person succeeds to the property of an in testate or testate decedent only if the person survives the decedent for a moment of time. The Uniform 
Simultaneous Death Act says that where "there is no sufficient evidence" of the order of deaths, the beneficiaryis deemed to have predeceased the benefactor. But this USDA can work to the adverse effect of the testator. 

Example: Both A and B have wills. A's will leaves all to B, but if B does not survive A, then to C. B's will leaves everything to A, unless A does not survive B, then to D. This leaves it open for an expert to come in (representing D) and "proves" that A died first. A's property then goes to B, who died perhaps seconds later, and now vests in D-- along with B's property. D gets all and A never had intent for D to get her half.

Therefore, you should always place a time period of survivorship in your wills-- such as "All to B, as long as B survives me by 30 full days, otherwise to C." 
Texas § 47 requires a person to survive by 120 hours (5 days) to vest. But, if the time requirement written into a will is longer than 120 hours, the will's terms rule. 

TPC § 47 – Simultaneous Death Act 

· requires survivorship by 120 hours (5 days) in order to inherit.  

· Unless provided for in will, trust.  

· Applies to life insurance and JTWROS.  

· Uses survival as the standard of life. 

· Death = pronouncement of death by doctor.

Example: Car accident.  Examiner concludes that A was killed instantly and A’s body crushed B, killing him.  B survived A.  

· A’s will → All to B.  If B does not survive A, then to D.  

· B’s will → All to C.

· A → B → C

Janus v Tarasewicz
The USDA came into play and awarded one spouse's family all of the life insurance.  Texas has a laughing heirs statute, where heirs so far removed from the decedent actually laugh to find out they're related and going to inheirit something.

Tex § 45 Community Property Division

Per Stirpes= means by the stocks, or by the roots

Per Capita= means by the head 

§ 38 If one moeity (grandparent) is dead, then the property goes to the other side (the maternal grandparent) The property does not escheat to the state.
TX Probate § 38 – Persons who take upon Intestacy

(a) In testate w/o Husband or Wife - property shall descend and pass in parcenary to his kindred in the following course:

1. To his children and their descendants.

2. If no children or their descendants, then to father and mother, in equal portions. 

i. But if only one parent survives the in testate, then the estate shall pass in equal portions: one to the survivor, and the other half shall pass to the brothers and sisters of the deceased and their descendants

ii. But if no brothers and sisters or their descendents, then the entire estate shall be inherited by the surviving parent.

3. If no surviving parent, then the entire estate shall pass to the brothers and sisters and to their descendants.

4. If “none of the kindred aforesaid” (no parents, siblings or their children) - then the estate shall be divided into two moieties.  One moiety going to the paternal and the other to the maternal kindred in this order:

i. To the grandfather and grandmother in equal portions

ii. But if only one grandparent is living, then the estate shall pass in equal parts, one to the survivor, and the other to the descendants of the deceased grandparent. 

iii. If there are no such descendants, then the entire estate shall pass to the surviving grandparent.  

iv. If no surviving grandparent, then the entire estate shall go to their descendants, and so on without end, passing in like manner to the nearest lineal ancestors and their descendants.


(b) In testate Leaving Husband or Wife - estate shall descend and pass as follows:

1. If child or children, or their descendants: the surviving spouse shall take 1/3 of the personal estate and 2/3 shall go to the child or children (and their descendents).  

i. The surviving spouse shall be entitled to an estate for life, in 1/3 of the land, with the remainder to the child or children (and their descendants).

2. If no child or children, or their descendants: the surviving spouse shall take the entire personal estate, and ½ of the lands of the intestate, without remainder, and the other ½ shall pass (and be inherited according to the rules of descent and distribution) if the deceased has no surviving parent nor siblings, or their descendants, then the surviving spouse shall take the entire estate. 

In Texas, if the biological parents severe all rights with their child who they have put up for adoption, that child cannot inherit from the biological parents. When a child is adopted, the have the full rights of a genealogical child.

In Texas, adults can adopt adults as their children. Happens in the gay world with same-sex couples. Prevents parents from challenging the will to prevent the estate from passing to the lover.

TPC § 43 - When the intestate's children, descendants, brothers, sisters, uncles, aunts, or any other relatives of the deceased standing in the same degree alone in distribution through intestacy, they shall take per capita, and, when a part of them being dead and a part living, the descendants of those dead shall have right to distribution upon intestacy, and shall inherit by representation (only such portion of said property as the parent would be entitled to if alive. (see syllabus chart)

TPC § 45 – Disposition of the Community estate

(a) On the intestate death of one spouse, the community property of the deceased spouse passes to the surviving spouse if:

1. No child or other descendant of the deceased spouse survives the deceased spouse; or

2. All surviving children are also children of the surviving spouse.

(b) On the intestate death of one spouse, if a child survives the deceased spouse and is not a child of the surviving spouse, ½ of the community estate is retained by the surviving spouse and the other ½ passes to the children of the deceased spouse.

Shares of Descendents – 

· Spouses share is set aside and then, children and issue take the remainder.

· If a child predeceases a parent, then that child’s descendents shall represent the dead child and divide that child’s share among themselves.

· Per Stirpes (By the Stocks) – children take by representation, descendents of children share within their parents share.

· Per Capita – Per Head

· Texas Per Capita w/Representation – By Head, but if taker is deceased, then to their children.

Shares of Ancestors and Collaterals – 

· Parentelic system – related through your parents.  (passes to grandparents, then great – grandparents) 

· Degree of relationship system – passes to the closest of kin, then by degree of kinship.  IF a tie, then the closest parentelic gets the inheritance.

· Laughing heirs – person so distantly related as to suffer no bereavement.

Haggamen 886 sw2d 398

Testator left a provision for a child and his bodily issue. The court allowed adopted children to fall within this definition.

Hall v. Vallandingham – Earl V. died in 1956 survived by his wife and four children.  Two years later wife marries Jim Kilgore and he adopts the children.  Earl’s brother dies and the four children are his heirs.  Children claim that they are entitled to the share of their natural uncles estate that their father would have received.  (Maryland case)

· §1-207 a – “an adopted child shall be treated as a natural child of his adopted parent or parents.  On adoption, a child no longer shall be considered a child of either natural parent, except that upon adoption by the spouse of a natural parent, the child shall be considered the child of the natural parent.  

· Holding: Because the §1-207a eliminates the adopted child’s right to inherit from the natural parent, it concomitantly abrogated the right to inherit through the natural parent by was of representation.

· In Texas, the children could inherit through the natural parent as well as the adopted parent.

TPC § 40 – For inheritance under the laws of descent and distribution, an adopted child shall be regarded as the child of the parent, the child and its descendants shall inherit as if the child were the natural child of the parent and the parent shall inherit from the adopted child as if the child was the natural child of the parent.  The natural parents of the child and their kin shall not inherit from the child, but the child shall inherit from its natural parent or parents.

Family Code – Cannot inherit from natural parent if adoption severs the relationship.  Adoption decree should state if inheritance rights are terminated.

Consider Notes – Children Born by Reproductive Technology

· Johnson v. Calvert – (p. 103) –Parental rights of a child born of a surrogate mother should be determined by the surrogacy contract, not by who gave birth or who contributed the genetic material.

· Same Sex parents – Texas Statute – parent is an adult who formerly adopted the child.  New York allows both partners to share custody of the child.

· Switched at Birth – 

· Adult adoption – used to prevent will contests

TPC § 41(b) – inheritance passing to collateral kindred.  ½ blood sibling gets ½ share, whole blood  sibling gets whole share

S  –  A  –  B  –  D     one parent the same A, B, D  &  A, B, D had both parents the same

½ 

I
     II
  II  
S gets 1/5  &  B, D get 2/5 each

Adult Adoption – 

· To prevent will contests, often people adopt adult lovers, same-sex partners, etc. 

· 886 SW2d 398 – An adopted adult is a child for all purposes – considered under the law as natural child.

TPC § 67 – Pretermitted Child – a child born or adopted after the will is written.  

(a) if not provided for shall take under statute

(1) if testator has one or more children living at the time of the writing

(i) child takes equally with other children

Can you cut out "adopted" children (or adults)? Yes-- if you specifically cut them out.

No living person has any heirs.

A guardian of a child does not have the right to handle any money-- that would be handled by a guardian of the estate.

The natural parent is the guardian of the person of a minor child,.

Guardianship is not well covered in the outline, so read pp. 132-4

A guardianship of the estate of a minor child is a difficult thing. A way to avoid a guardian of the estate is to leave a trust.

§ 41 A half-sibling gets half of what a whole sibling gets.

§ 41(b) – inheritance passing to collateral kindred.  ½ blood sibling gets ½ share, whole blood  sibling gets whole share

S  –  A  –  B  –  D     one parent the same A, B, D  &  A, B, D had both parents the same

½ 

I
     II
  II  
S gets 1/5  &  B, D get 2/5 each

In civil cases, to find murder has occurred requires a preponderance of the evidence, which is less than criminal law requires-- beyond a reasonable doubt.

§ 37A Renunciation of inheritance or devise. Can rescind within 9 months of the death. A disclaimer is NOT a transfer in fraud of creditors. But you can't transfer something you don't own, but the disclaimer works as if the disclaimant predeceased the deceased.

Elder law is a very open field and a good focus area. Not enough elder lawyers. Dealing with seniors and children (who are covetous of the inheritance). Generally in conflict in the family-- must be patient with elders.

§ 45 – Disposition of the Community estate

(c) On the intestate death of one spouse, the community property of the deceased spouse passes to the surviving spouse if:

3. No child or other descendant of the deceased spouse survives the deceased spouse; or

4. All surviving children are also children of the surviving spouse.

(d) On the intestate death of one spouse, if a child survives the deceased spouse and is not a child of the surviving spouse, ½ of the community estate is retained by the surviving spouse and the other ½ passes to the children of the deceased spouse.

Shares of Descendents – 

· Spouses share is set aside and then, children and issue take the remainder.

· If a child predeceases a parent, then that child’s descendents shall represent the dead child and divide that child’s share among themselves.

· Per Stirpes (By the Stocks) – children take by representation, descendents of children share within their parents share.

· Per Capita – Per Head

· Texas Per Capita w/Representation – By Head, but if taker is deceased, then to their children.

Shares of Ancestors and Collaterals – 

· Parentelic system – related through your parents.  (passes to grandparents, then great – grandparents) 

· Degree of relationship system – passes to the closest of kin, then by degree of kinship.  IF a tie, then the closest parentelic gets the inheritance.

· Laughing heirs – person so distantly related as to suffer no bereavement.

§ 57 Who may execute a will

18, or has been legally married, is of sound mind. Sound mind is not a psychiatric requirement, but a legal standard.

The test for mental capacity: KNOW THIS! It is on the bar:

The testator only has to have the ability to know:

· the nature and extent of the testator's property,

· the persons who are the natural object of the testator's bounty,

· the disposition the testator is making

· how these elements relate so as to form an orderly plan for the disposition of the testator's property

· the testator does not have to have average intelligence
· must have mind and memory relevant to all these points

· he must understand the significance of his acts.
Capacity to make a will is governed by a different legal test and requires less competency than the power to make a contract or a gift. The fact that a person has been declared incompetent and put under a conservator does not necessarily mean the person has no capacity to execute a will thereafter.

One whose property is under a conservatorship may write a valid will if the trial court finds that the will was written during a lucid interval.

Legal capacity to make a will requires a greater mental competency than is required for marriage, however.

To draft a will for an incompetent person is a breach of professional ethics. The lawyer, however, may rely on her own judgment regarding the client's capacity; she does not have to investigate it.

A person viewed as incompetent is seen as dying In testate.

A delusion in and of itself is a false conception of reality. The majority view is that a delusion is insane even if there is some factual basis for it if a rational person in the testator's situation could not have drawn the conclusion reached by the testator. Insane delusion cases often involve some false belief about a member of the testator's family. 

A will is a living document: In Texas, you cannot probate a will while the testator is alive. There is no "Living Probate" in Texas.

The have Undue Influence in making a will, we must have COERCION. The mind of the testator is so overcome as to overcome his free agency, and to substitute someone else's will for the will of the testator. So, this becomes a but-for test: but-for the undue influence the testator would not have made the bequest he made.

If you can't pass the but-for test, you won't have coercion, no matter how much undue influence was exerted.

We often find a confidential relationship between the testator and the interloper.

Undue Influence
1) Susceptibility-- Look at age, health, mental capacity, someone's confidential relationship.

2) Opportunity-- Is there pillow talk going on, is someone attending to the testator's needs

3) Disposition (unnatural-- meaning outside the rules of decent and disposition) Here, is the disposition the same as it would be if the testator had died In testate?

4) Disposition for personal benefit-- of the supposed influencer?

5) Cause and Effect (but-for test)

Again, the test for Undue Influence is whether such control was exercised over the mind of the testatrix as to overcome her free agaency and free will and to substitute the will of another so as to cause the testatrix to do what she would not otherwise have done but for such control.

§ 58b says you cannot, as a lawyer, draft a will for anyone you are listed as a beneficiary by, unless you are related to the testator. But, Prof. Jenkins suggests NEVER write a will for a relative who you are going to receive stuff under the will from.

In a worse case scenario, have the testator write a letter in their own handwriting (and SIGN IT) explaining why they are writing someone out of their will. Or, leave the agrieved party some minimal amount-- therefore they cannot claim they were forgotten or cut-out.

NOTE: 831 sw2d 834 Good Texas case of Undue Influence

An in terrorem clause-- is a threat in a will that is also known as a No-Contest Clause. It is unreasonable for someone to contest the will, the No-Contest Clause will be enforceable. If it is reasonable for someone to contest it (i.e. good grounds) the No-contest cluse will not be enforced. A no contest clause says, "Anyone who contests this will forfeits his rights under it and can only receive maximum of $5."

Very testable material!

An issue which sometimes comes up, in wills cases regards gifts and or money an attorney receives during a testator's life (while they are alive-- inter vivos). These gifts always appear as based on undue influence and must be disproved by "clear and convincing evidence."

And, remember, NEVER leave yourself a gift under a will you draft. Your reputation will be GONE in Texas. Plus, you might lose your license. Send her to another lawyer, have him draw up the will, and leave you the stuff in her will. No problem. But, she has to tell the other lawyer what to put in her will-- you shouldn't have any contact with that other lawyer.

Should you facilitate a will for your parents? Only if the split among the siblings is equitable-- meaning EQUAL.

An attorney has a duty to ask a testator, "Who will be disappointed bythis will?" You have to anticipate your judge, jury, and contestants. You must protect your client and also the strength of the document. You may have to ask some very uncomfortable questions.

Who are your relatives? Why are you not leaving them most, or anything, etc?

One way to leave someone something in your will is not to put it in the will-- put it in an intervivos trust. Trust law comes later...

Adult adoption is an option, cohabitation agreements are an option.

If you have someone wanting to dispose of property in an unnatural manner (outside of typical family succession) you might videotape the will signing. Or, you might want to have four witnesses, rather than two. Or, you might have the witnesses interview the testator and then write an affidavit regarding the testator's desires, and mental capacity, etc. These will all help prevent will contests.

Taking your client to a psychiatrist before signing the will is not a good idea. It will taint your claim that your client is sane.

MR 1.07 Whenever a will involves contested litigation or interests--between clients the lawyer reasonably believes the impartiality of the representation, and then, if that is the case, the lawyer shall withdraw from each representation. If you can't maintain the balance, then that representation is improper.

FRAUD

Fraud in the inducement-- occurs when a person misrepresents facts, thereby causing the testator to execute a will, to include particular provisions in the wrongdoer's favor, to refrain from revoking a will, or not to execute a will. 

Example: O's heir apparent, H, induces O not to execute a will in favor of A by promising O that H will convey the property to A at a later time. At the time H makes the promise, H has no intent to convey property to A. 

A constructive trust is the formula through which the conscious of equity ... Learn this from a former class.

Fraud occurs where the testator is deceived by a misrepresentation and does that which the testator would not have done had the misrepresentation not been made.

Fraud requires INTENT and PURPOSE.

Fraud in the execution-- occurs when a person misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator's intent.

EAMPLE: O, with poor eyesight, asks her heir apparent, H, to bring her the document prepared for her as a will so that she can sign it. H brings O a document that is not O's intended will, knowing it is not the document O wants. O signs it, believing it to be her will.

The repair for fraud in a will is NOT nullification of the will, or declaring the will invalid. The repair is the assignment of a constructive trust, where the beneficiaries are the ones who would have received the property if the decedent had died In testate.

Power of Attorneys die with the decedent.

Texas recognizes a cause of action for tortuous interference with a expectancy under a will. Texas has a 2-year SOL for this cause of action. This is a tort action, nt a will contest. It does not challenge the probate or validity of the will--it seeks to recover tort damages from a third party for their interference. A suit for tortious interference with an expectancyis unaffected by no-contest clauses because it is not a will contest.

O’Neal v. Wilkes – 

· O’Neal was born out of wedlock in 1949 and passed between relatives.  Eventually the Cooks took her to live with them, and after Mrs. Cooks death, Mr. Cook continued to provide for her as his own child.  She lived with Mr. Cook until she was married in 1975.  

· The Court holds that the aunt had no authority to contract for adoption, so it wasn’t a valid contract or adoption.

· Virtual Adoption was to allow O’Neal to inherit when Mr. Cook died intestate as if she had been adopted.

· Dissent – goes against the reason for requiring the legal contract, the protection of the child. 

· The child performed the duty of a child so she was entitled to the adoption under the contract.

· Equitable Adoption – Contract law issue – aunt had no legal right to enter into the contract.

Non-marital Children – filius nullius – child of no one

· Most states say that paternity must be establish for the child to inherit from the father.  

· Child can inherit form the mother.

Problem (p.116) person claiming to be an illegitimate child can get blood or DNA testing to prove parentage.

· Must show clear and convincing evidence of paternity.

Hecht v. Superior Court – 

· Who gets the Frozen semen of William Kane?  Sperm left at the storage place with instructions authorizing the release to the estate or to Deborah Hecht or her doctor.  

· Will left title to the sperm to Deborah Hecht

· Probate Courts have Power only over property, so court must rule sperm is property.

· Rights of Semen – We conclude that at the time of his death, decedent had an interest in the nature of ownership, to the extent that he had decision-making authority as to the use of his sperm for reproduction.  Such interest is sufficient to constitute property.

· Decedent’s adult child request the sperm is destroyed on public policy grounds.  

1. Artificial insemination of a unmarried women

· Law is not dependent on marital status  

2.  Post-mortem artificial insemination

· Hecht and decedent desired to conceive a child using decedent’s sperm, real parties fail to establish state’s interest sufficient to justify interfering with that decision.

·  Court cannot upheld the decision of the trial court to destroy the sperm

Notes – if artificial insemination by a licensed physician, then the child isn’t the child of the natural father.

(p.127) Once an order from court issues property, no new heirs can come up.  If the case is open, heirs can take.  

· No statute of limitations on heirship determinations in most jurisdictions

· Example: To my kids per stirpes – A, B, C.  C dies C with X, Y, Z children. 

· However, X has Frozen embryos and may have another child.

· Class is not closed.  Court must decide if ¼ should be in escrow 

· Look at potential for creation of heir.  No cases.

· State intestate laws determine social security benefits.

Advancements – Intestate distributions; must consider property given before death.

· Shares of property of the decedent, while living, gave to the child, is reduced from the estate’s value.

· Assumes that the parent would want equal distribution of assets among the children.

· Hotchpot – previous gifts are thrown into the estate pot

· Many states no longer have this presumption.  It must be in writing to apply advancement.

· Gifts given during the lifetime are not gifts under the will.

Transfer of Expectancy – 

· Nemo est haeres viventis – in the eyes of the law, no living person ahs heirs.

· Heirs Apparent – the people who would be heirs if the testator dies.  

· Have an expectancy interest – which is not a legal interest and cannot be transferred.

· Expectancy Interest can be destroyed by deed or will

· BEWARE

TPC § 44 – Advancement 

(a) If a decedent dies intestate, property the decedent gave during his is an advancement only if: (1) the decedent declared or the heirs acknowledged in a contemporaneous writing 

Managing A Minor’s Property –

· A minor doesn’t have the legal capacity to manage property until 18.

· Guardian of the person and Guardian of the estae don’t have to be the same person

· Natural parents are the natural guardian of the child (if the child receives a settlement)

(a) Settlement goes through Guardian of the estate.  

(b) Parents must file with the court to become. 

(c) Guardian of the estate is a fiduciary

(d) Funds must be invested

(e) Child receives funds at 18.

· Very expensive

· May choose Management Trust – more convenient & less costly

· No under court control

1. Guardianship or Conservatorship

· Has responsibility for minor child’s custody & care

· Strict court supervision

· Child receives at 18

· Court supervises only what the person cannot do for themselves.

2. Custodianship

· A person who is given property to hold for the benefit of a minor under the state Uniform Transfers to Minors Act

· Not under Court Supervision

· Child receives at 21.

3. Trust

· Most flexible 

· Child receives when the trustee decides.

· Can be set up through a will – Testamentary Trust

· Can postpone taking until child is capable

In re Estate of Mahoney – wife kills husband and is convicted of manslaughter.

· Interest vests in slayer → slayer becomes constructive trustee & holds for the next heir

· **Cardozo (p.142) – “formula through which the conscience of equity finds expression”

· Property is acquired in such circumstances that the holder of legal title may not in good conscience retain the beneficial interest.  Equity, to express it disapproval of his conduct, converts him into a trustee.

Issue:
Can a widow convicted of manslaughter for the death of her husband inherit from his estate?

Holding:  There is no statutory provision in Vermont laws regulating descent and distribution of property from a decedent to a slayer. 

Conclusion:  Assigned to the widow, court is without jurisdiction to impose a constructive trust.

Notes – 

· Killer is usually treated a predeceasing the killer

· Must only prove by a preponderance of the evidence that he should not inherit.   

· (p.147) Menedez brothers use inheritance for a defense to killing their parents.

Disclaimer – treat as if the beneficiary predeceased the testator.  

TPC § 37(a) – look to see who the next devisee is 

· may do for tax purposes

· can disclaim in part

· as if person who disclaimed predeceased the testator

Dyer (Supplement) – Π (creditor) gets Judgment → Tortfeasor disclaimed

Court: creditor claimed it was an act in fraud.  If you disclaim, you never had it.

CA: a disclaimer is not a transfer.

Troy v. Hart – 

Troy is appointed power of attorney for Lettich, a Hospice.  Medicare and Medicaid paid Lettich’s medical expenses.  Lettich’s sister, Alta Mae, dies intestate and Lettich inherited $100,000 from her.  Hart, Lettich sister, appointed personal representative of Alta Mae’s estate, assisted Lettich in executing a disclaimer to his share of his sisters estate.  Troy retained counsel on Lettich’s behalf, who filed a petition seeking to rescind the disclaimer and remove Hart as Alta Mae’s personal representative.  Lettich died.  

· Eligibility status for Medicaid might change due to a magnitude of financial circumstances

· Upon his acquisition of an equitable interest in his sister’s estate, Lettich – personally, or though his attorney, Hart – had the legal obligation to notify DSS of the inheritance in light of its potential ramifications on Lettich’s eligibility.

· It is repugnant that one who is able to regain the ability to be financially self-sufficient, albeit for a temporary or even brief period of time, may voluntarily relinquish his windfall. 

· If a recipient renounces an inheritance that would cause him to be financially disqualified from receiving benefits, the renunciation should incur the same penalty of disqualification that acceptance would have brought about, and should render the recipient liable for any payments incorrectly paid by the State in consequence.  

·  Lettich disclaimer is valid.

· State has both an equitable and practical interest in both the change circumstance of a recipient as well as the instrumentality that give rise to such a change.

· The failure to disclose…clearly deprives the State of its ability to exercise its right and may well result in the unjust enrichment of those who surreptitiously dine upon the fruits of inheritance while cloaked by the veil of non-disclosure. 

TPC 37(a) – 

In Texas, Medicaid cannot make you accept the money, creditor can’t force acceptance in order to collect.

Mental Capacity – sound mind

TPC § 57 – 18 or older, sound mind

· must execute will on a lucid day if suffering from incapacity

In re Strittmater – Miss Strittmater suffered fro paranoia Bleuler type of split personality.  She was very loving with her parents, but then called her father a savage and her mother a she-devil.  She wrote comments in books starting in 1935 showing “morbid aversion to men” and she was a “neurotic feminist.”  She left her entire estate to the National Women’s Party, which she had 11 years of affiliation with.  Court decided she was insane, even though she passed the four requirements test.

Issue – Is Miss Strittmater will the product of her insanity?

Holding: Probate should be set aside. 

· Cousins contesting the will were laughing heirs. 

· National Womens Party was the natural object of her bounty.

· She doesn’t leave out any family members

· She has the right to leave property to whomever she wanted, as long as she had capacity and meets the four requirements.

· If incapacitated client or expect will contest – 

· attach information explaining why the devises are left in a certain way. 

· Leave video of will preparation

· Don’t’ call psychiatrist

Requirement for Mental capacity:

1. A will should be given effect only if it represents the testator’s true desire.

2. A mentally incompetent man or woman is not defined as a person

3. Law requires mental capacity to protect the decedent’s family

4. To a large extent, public acceptance of law rests upon a belief that legal institutions including inheritance, are legitimate, and legitimacy cannot exist unless decisions re reasoned. 

5. The requirement of mental capacity assure a sane person that the disposition the person desires will be carried out even though the person becomes insane and makes another will

6. The requirement of mental capacity may protect society at larger from irrational acts. 

7. Requiring mental capacity may protect as senile or incompetent testator from “exploitation” by cunning persons.   

Specific Requirements for Mental Capacity – the testator must have the ability to know:

1. The nature and extent of the testator’s property.

2. The persons who are the natural object of the testator’s bounty

3. The disposition the testator is making and

4. How these elements relate in order to form an orderly plan for he disposition of the testator’s property.

*Must have capacity at the time the will is written or executed.

· One who property is under a conservatorship (to protect from economic loss during their lifetime) may write a valid will if the trial court finds, as the trial court did her, that the will was written during a lucid interval.  

· Legal capacity to make a will is greater than that required for marriage.

· Insane delusion is a legal, not psychiatric concept.  A delusion is a false conception of reality.  An insane delusion which impairs the testator’s capacity is one to which the testator adheres against all evidence and reason to the contrary.  Some courts have held that is there is any factual basis at all for the testator’s delusion, it is not deemed insane. 

· To draft a will for an incapacitated person is a breach of professional ethics.

In re Honigman – Frank left his wife only minimum statutory share and left everything else to his brothers and sisters.  He though his wife was having an affair. 

· Issue: Was Frank of sound and disposing mind and memory at the time of execution of the paper offered for probate? 

· Held: No, no probate, Frank was suffering from insane delusion.

Insane Delusion – false conception of reality with or without a rational basis

· Majority (Texas) – I.D. + Rational Basis Test + Is the will a product of I.D.?

· Minority (Honigman) – I.D. + Is the will a product of I.D.?

· Mistake – testator can correct a mistake if he is told the truth

· Court will not reform or invalidate for mistake

· Example: I leave all to my son A because son B is deceased.

· Son B is not deceased.  Court reform?  No – court is bound by the will

· A tells Dad that B is dead, but knows he is not.  Court reform? Yes – fraud.

· A and Dad believe that B is dead and then B calls to say he is alive.  Court reform? Yes – No – Insane delusion.

Living Probate – some states allow probate of a will while the person is alive.  Not allowed in Texas.

· TPC § 72 – Probate of a will of a living person shall be void.

· Policy – While testator is alive, he could change his mind or make another will.  

· TPC § 58 – Void devises and bequests – 

a. attorney prepared will and divese or bequest to attorney

b. no apply when attorney is relatd to tesator within the 2nd degree

· Texas Disc. § Rule 1.08 (b) – attorney cannot draft will, unless close relationship

Lipper v. Weslow (Texas-1963)  – will contest of Sophie Block.  Π are her grandchildren by her son from her 1st marriage.  Son’s wife did not get along with Sophie or her children from her 2nd marriage.  

· Trial Court – Will was the result of undue influence and was set aside.  

· Appellate Court – No evidence of probative force to support the verdict of the jury.  Reversed and rendered for defendants.  Decided wrongly.

· Frank Lipper, one of Sophie’s children and a beneficiary in the will, prepared the will.

· Will provisions:

· Bulk of estate to children from second marriage

· No contest provision

· Letter attached with reasons for removing the grandchildren from the will.  

· Frank had key to Sophie’s house and lived next door  

· Witnesses testified that Sophie expressed to them that she wanted to leave the grandchildren out because they did not visit and that she was leaving everything to her son and daughter.

· (p. 181) – The test of undue influence is whether such control was exercised over the mind of the testatrix…

Questions & Notes – 

· Letter stated reason for disinheritance, good idea.

· Elements of Undue influence: all need not be present

1. Person is in a confidential relationship 

2. Opportunity to influence

3. Motive – disposition for personal benefit

4. Susceptibility

5. Unnatural disposition

No Contest Clauses – In Terrorem

· If you contest the will, you take nothing

Bequest for Attorneys – 

· Undue Influence – presumption when attorney-drafter receives a legacy

· Rebutted by clear and convincing evidence

i. Policy: Client acts in Reliance on attorney

ii. Get letter stating gift why giving the gift

iii. Advise client to see another attonrye prior to giving the gift (TPC suggests)

· Conflict of Interest: Prohibited Transactions – A lawyer shall not prepare an instrument giving the lawyer (or person related to the lawyer) any substantial gift from a client, including a testamentary gift, except where the client is related to the donee.

· Improper Gift – even when given prior to death

· Lawyers may accept gifts if they meet the standard of fairness.  Simple gifts for holidays and tokens of appreciation are allowed.  

In re Will of Moses – During Fannie Moses second marriage she began a relationship with an attorney, Holland.  They became lovers and continued the relationship until Moses death.  Moses made a will, without Holland’s knowledge, leaving him her estate.  Her closest relative was an elder sister.  

· Trial court held undue influence and denied probate.

· Appellate court affirmed.  Wrongly decided.  

· Concerned with the confidential relationship of Mr. Holland who was her lover and attorney.  

· Holland had no confidential relaionship concerning the will; he didn’t draft it or know it existed 

· Attorney who drafted the will had no connection with Holland.  He knew that she had no children or husband and said she seemed competent and aware of her property.

· She knew: (1) her property, (2) the natural object of her affection, & (3) orderly plan for disposition

· Because the attorney merely wrote down what she asked and did not inquire of her relationship with her family, Holland, or her legal heirs, Presumption of undue influence is not overcome
· Attorney (Snell) should have asked her why she was making an unnatural disposition

· Could have gotten plan in writing

· Put in into a trust

· Dissent (Correct) – Moses was competent, acting of her free will and disposing of her property as she wished.  No more is required.  

Notes –

1. Why is evidence of sexual relationship outside of marriage admissible in cases of undue influence?

a. Concern for threat of revelation of the relationship

b. morality

In Re Kaufman’s Will – 

· Robert Kaufmann, stood to inherit multi-million dollar estate

· He sought independence and went to New York City where he met Walter Wiess 

· Walter ran the household, cleaning, entertaining, paying bills, etc.

· Robert & Walter appear in public as a couple

· Walter managed Roberts bank accounts and investments 

· Men lived together from 1948 until 1959 when Robert died.

· Robert willed everything to Walters and left a “coming out of the closet” letter to the family 

· After two jury trials the appellate division – all finding undue influence.

· “Unnatural, insidious influence operating on a weak-willed, trusting, inexperienced Robert…”

· Letter was a product of Walter’s “complete dominion” over Robert

Notes - 

1. If Robert had been Roberta, would the result have been different?  Yes - Social stigma of homosexual and unnatural division of estate.

2. Since letter didn’t work, they should have:

a. Adult adoption

b. Inter vivos trust

i. More difficult to challenge

ii. Independent trustee

iii. Trust validated everytime the tesator adds to the corpus

iv. Trust validated everytime the tesator discusses trust with the trustee

c. Gifts during lifetime

d. Cohabitaiton agreement – contract

e. videotape

Bad Lawyering : Seward Johnson’s Estate – Seward Johnson, heir to the Johnson & Johnson fortune

· Barbara Piasecka – Basia – came to the Johnson home as a cook and was made an upstairs "maid.”

· Johnson divorced his wife and married Basia

· His children had been out of his will since the 1960’s 

· Tom Ford & Nina Zagat at Shearman & Sterling created Basia’s will

· 1972, 1973, 1976, 1981 – Seward had his will revised to increase her share of his estate

· 1981 – Seward executd a codicil to increase compensation for Zagat as executor

· March 1983 – he removed the QTIP trust provision and allowed Basia to determine dipositio of the trust assets on her death, because he was upset that Junior who forced him to resign from the Harbour Foundation

· April 1983 - he left the remaining portion of his estate without the QTIP trust.  Basia did not feel comfortable with this so she wrote a letter agreeing not to exercise her testamentary right to distribute the property from the trust and that it would go to Harbour Foundation.  Nina said the letter would not be binding.

· In May of 1983 – before Seward’s death, he created a trust that would pay Basia income to live on until any will contests were completed.

· In September Seward’s children filed a will contest.  

· After three months in trial, the children, the foundation and Basia and Nina settled  

· Each child got $6 million; Seward Junior got $7 million.  Harbor Branch got $20 million and Basia got $340 million.  Nina got $1.8 million and the attorneys got $10 and $7.3 million.  

· Basia sued Shearman & Sterling and Nina for malpractice, but ended up paying them.  

Notes – 

1. What should Shearman & Sterling have done to prepare for a foreseeable will contest?

a. Client writes explanatory letter in his own handwriting

b. Attorney videos testator

c. Documentation of testator’s mental capacity

2. Were Nina’s actions unethical?  Yes – as attorney and beneficiary 

a. Renegotiating her fee

b. Conflict of interest between spouses and represented both

c. Interest of spouses adverse, cannot represent advers interests

d. Attorney should recuse himself from both, knows too much about either to represent

e. Violations of confidentiality and privilege

· Nina didn’t want to be a witness.  If she witnesses and then she can’t act as counsel with regards to the will.

· Should you require parties to enter mediation prior to a will contest?  

i. Attorney’s fees come out of the estate

ii. Will contests can cost $50,000 per party

iii. High Settlement Value

Fraud – a misrepresentation causes the testator to be deceived and do what he would not have done without the misrepresentation.

· Must be done with the purpose and intent to deceive

· Fraud in the inducement – a person misrepresents facts causing the testator to execute a will, to include particular provisions in a wrongdoer’s favor

i. To refrain from revoking a will

ii. Not to execute a will

iii. O→H→A;  O giving to H because H will give to A.  H has not intent to give to A. 

iv. Once you show fraud in the inducement, the estate is held in constructive trust

· Fraud in the execution – a person misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent

Latham v. Father Divine – Mary Sheldon Lyon died leaving a will executed to give her entire estate Father Divine.  She had intent to revoke the will, but was threatened and eventually killed when she tried to revoke the will by the group.  

· Father Divine is leader of religious cult

· Constructive trust – necessary to satisfy the demands of justice, prevent unjust enrichment

· Case of First Impression – Beneficiary Prevents her from Making the Will

· Rasdel v. Moore – when an heir or devisee prevents the testator from providing for one whom he would have provided for, but for the interference, the heir or devisee will be deemed trustee for, by operation of law, the property to the amount or extent that the defrauded party would have received

· Judgment Reversed

Problems:

2. T→J (1st will) & T→C (2nd will).  Carol tells Testator Jean is dead.  

· Fraud in the inducemnt

· Apply constructive trust for 1st will.  

Constructive Trust – legal fiction, not really a trustee.

· Holmes – “conscious of equity finds expression”

· P. 220 – Fraud rectifying trust

· Cardozo – “A constructive trust is the formula…

· Court imposed constructive trust on innocent heirs because they would be unjustly enriched if permitted to keep property since, but for the wrongful acts, they would have inherited nothing.

Tortious Interference with Expectancy – 

· King v. Aker (Texas) – Supplement

· If Δ willfully/maliciously act, may recover exemplary da’s. 

· Neil v. Yet (Texas) – Supplement

· Two year statute of limitation

EXECUTION OF WILLS
Advice, perform a will ceremony. You impress a transferor as to the impact of the document. Perform the ceremony EXACTLY the same way each time. Say the same things, videotape it, do it in the same sequences. Execute every page of the will correctly. 
Chapter 4 – Execution of Wills – 

· Courts need to be sure that testator intended to pass ceremonial ritual function

· Evidentiary Function

· Protective Function

· Texas Probate Code – 

· § 64 – Nuncupative will is a death bed will (oral)

· § 65 – Last Illness 

· At home or where testator resided for 10 days

· Three witnesses (Testator must ask witnesses to witness will)

· Only Personal Property (Statute of Fraud – prevents gift of real property)



The testator must clearly intend (and understand) what they are saying. He 

must be on his death bed.  He has to request three witnesses (over the age of 14, 

etc) and make it clear to them what he is saying.



You cannot bequeath real property, only personal property, in a nuncupative 

will-- why? Because land transfers must be in writing under the SOFrauds.

Conscious Presence Test-- under this test the witness is in the presence of the testator if the testator, through sight, hearing, or general consciousness of events, comprehends that the witness is in the act of signing.

Texas applies a liberal conscious presence test, but there are restrictions on it. Everyone should be in the same room and not separated by a wall. What if a witness signs before the testator, is this ok? Yes, as long as the signings are all part of one contemporaneous transaction.

Can a testator "make his mark"? Yes, as long as it is witnessed. But the words, "Signed" have to be changed to indicate it is a mark.

Can nicknames be used? Yes, if the testator INTENDS that to be his signature.

Is a videotape a "writing?" No.

What if the witnesses don't get around to witnessing the will until after the testator dies? Court has ruled that 15 months was too long.

A purging statute says that if one (or both) of the necessary witnesses is also a beneficiary they are no longer considered a "disinterested witness" and would purge that interested" person's bequest and that interest would fall down into the residuary estate. The rest of the will stands. 

Whenever you have a purging statute, and an interested witness you will need "supernumerary witnesses." Supernumerary means more- beyond the two normally needed.

The reason we don't want interested persons witnessing the will is because they could exert undue influence on the testator.

§ 37A

§ 61 An interested witness, whose share to the will is purged, can never benefit more than he was originally supposed to under the will if the residuary estate grows due to the purging of other witness' interests.

§ 62

Estate of Parsons – Nielson witnesses the will and she was a beneficiary under it.  There were not two disinterested witnesses.  Nielson disclaimed her inheritance. 

· Whether a subscribing witness to a will who is named in the will as a beneficiary becomes “disinterested” within the meaning of Probate Code § 51 by filing a disclaimer of her interest after the testators death? 

· Rule – A disclaimer is ineffective.  

· § 51 – gift to a subscribing is void “unless there are two other and disinterest subscribing witness to a will”

· Relation Back Doctrine - disinterest relates back to the time of execution 

· A subsequent disclaimer is ineffective to transform an interest witness into a disinterested one

· Purging Statute – addresses disinterested witness

· If interested witness is one of the necessary witness, the witness is purged.

· Probate Code looks solely to the time of the execution and attestation of the will, it follows that a subsequent disclaimer will be ineffective to transform an interest witness into a disinterested one.

TPC § 37 A – disclaimer relates back to the date of the death of the testator.

TPC § 61 – Purging Statute – doesn’t invalidate will, but means the witness will not take, unless witness takes through intestacy)

· If the will cannot be otherwise established, such bequest shall be void.  

TPC § 62 – Bequest ≠ Void.  Testimony at the time bring it to probate of subscribing witnesses corroborate

· Notary can corroborate

· Notary as a witness, then not a notary and will is not self-proved.  

· Corroborated by one credible person

· Can use attorney who was present

· Anyone present (in Texas) can be the one credible person

In Re Groffman – Groffman tells friends he wants them to witness a will.  Will is in his coat pocket and is already signed.  Each witness signed the will while in the room separately.  

· Statute requires the witnesses are in the presence of the testator at the same time.

· Groffman should have “acknowledged” his signature; said this is my will and shown it to them; or made the signature while they were looking on. 

· P. 233 – Conscious Presence Test

4. (a) No

(b) No – testator can’t see will at teller’s desk

6. X – o.k. – if testator intended that to be his signature.

Test – if it left the testator’s presence… could it have been switched

8. Videotape – spoken will – needs to be a writing

9. What if witnesses sign after testators death?  Yes, if within a reasonable time.

Short v. Short – Texas Supplement

· If someone signs for the testator 

· change attestation clause.

TPC § 59 – not required that the testator publish 

· Publication – “This is my will”

TPC §61 – Intestate - $30,000 + Real Property 

Will – N gets $100 is purged

N – intestate brief

N – gets $100

Formal Requirements – 

1. Signed by the testator, or by another person for him, in his presence

· I, John Doe, leave all to A.  If holographic, it is a signature

· Does not have to be signed at the bottom

· Telephonic presence does not count.

2. Two Witnesses

· Credible

· Above the age 14 (Harris County Courts interpret as 15)

· Disinterested

· Not Incapacitated

· Must sign in Testator’s presence

· Conscious Presence Test – 

i. Nickolas – Texas Suppl – will sign at nursing station, not in line of sight of the testator. Testator was aware of where the will and the nurse were.  Court says with “slight Physical Exertion” he would have been able to see the witness sign.

· Consider the Facts

· Partiitions are O.k., but a wall is not

· Does the testator know or feel it’s the same instrument?

ii. Morris v. West – testator signed will in conference room and attorney took will next door.  Will denied probate.  Would have taken more than a slightly altered position to see.

· Order of signature is not critical – all must be a part of “one contemporaneous transaction”

· Must be on the same day

UPC § 2-506 – Most states recognize a valid will executed with formalities required by 

1. The state where the testator was domiciled at death

2. The state where the will was executed

3.  The state where the testator was domiciled when the will was executed

Method of Executing a Will –

If the procedure is followed, the instrument will be valid in all states:

1. If the will consists of more than one page, the pages are fastened together securely.  The will specifies the exact number of pages of which it consists.

2. The lawyer should be certain that the testator has read the will and understands its contents.

3. The lawyer, the testator, two disinterested witnesses and a notary public are brought together in a room from which everyone else is excluded.  The door to the room is closed.  No one enters or leaves the room until the ceremony is finished.

4. The lawyer asked the following three questions to which the testator should answer “Yes” in a voice that can be heard by the witnesses and the notary.  It is not necessary that the witnesses know the contents of the will:

a. Is this your will?

b. Have you read it and do you understand it?

c. Does it dispose of your property in accordance with your wishes on your death?

i. Publication – some states require: T says “this is my will.”  Not required in Texas.  

5. The lawyer asks the testator if he wishes to have ______ & ______, as witnesses to the signing of his will.

6. The witnesses should be standing or sitting so that all can see the testator sign.  The testator should sign the margin of each page and sign at the bottom of the document.

7. One of the witnesses reads aloud the attestation clause, which attests that the foregoing things were done.

8. Each witnesses then signs and writes his or her address next to the signature.

9. A self-proving affidavit, typed at the end of the will, swearing before a notary public that the will has been duly executed, is then signed by testator and the witnesses before the notary public, who in turn signs and attaches the required seal.

Self-proving affidavits:
· If self-proved, compliance with signature requirements is presumed.  A self-proved will cannot be attacked on other grounds of failure to comply with signature requirements, but may be attacked on other grounds (undue influence, lack of capacity).

Safeguarding a Will – 

· Client gets executed copy to take home with a letter saying do not make any changes, markings or remove the staples as it may invalidate the will.

· Client gets copy of the executed original.

· Executed will is retained at attorneys office

In Texas, the witnesses only has to sign in the presence of the testator, they don't have to see the testator sign.

Texas doesn't require "publication." Meaning the testator doesn't have to say, "This is my will."

§ 59 (b) If you have a will that is not signed, but the Self-proving affidavit is, then the SPA will substitute for the will signatures, but now, you don't have a valid SPA, and the witnesses must come to court.

You must provide your clients with a letter of instruction with what to do with their copy(s) of their will. If you send the client the original, send it receipt proven.

Instruct the testator not to change anything-- their marking on the will may invalidate it. Don't even un-staple it.

In re Pavlinko
· Husband signs wife's will and wife signs husband's in mistake. The wills were judged invalid, even though it was obvious they had merely made a mistake. This proves you should perform the will executions one at a time.  The Will’s Act – “every will…shall be in writing and shall be signed by the testator at the end thereof.”

· Court held that the paper which purported to be Hellen’s will and was signed by Vasil could not be probated 

· To find in favor of the residually legatee, the entire will would have to be rewritten and Hellen replaced with Vasil.

· Once a Court starts to ignore or alter or rewrite or make exceptions to clear, plan and unmistakable provisions of the wills act in order to accomplish equity and justice in that particular case, the Wills Act will become a meaningless, although well-intentioned, scrap of paper, and the door will be opened wide to countless fraudulent claims which the Act successfully bars.  

In re Will of Ranney
· Involved the Doctrine of Substantial Compliance. Texas doesn't do a lot of this, but it does allow the signatures on the Self Proving Affidavit to take the place of missing will witness signatures. § 59 (b) Texas is not governed by the Uniform Probate Code, which allows other extremes Substantial Compliance. Texas ONLY recognizes the exception spelled out in § 59 (b).  Substantial compliance is a functional rule designed to cure the inequity cause by the “harsh and relentless formalism” of the law of wills.

· Requirement to be in writing and signed evidentiary function to show testamentary intent

· Attestation requirements prevent fraud and undue influence

· Rigid insistence on the literal compliance defeats the testator’s intent. 

· Boren Rule (Texas) – no basis in logic or policy for blind insistence on voiding wills for the ‘most minute defects” in formal compliance, no matter who abundant the evidence that the defect is inconsequential.

· TPC § 59 (b) – a signature on a self-proving affidavit is considered a signature on the will.

· Consider the witness has singed the will, but not the self-proving affidavit.  

· If not self-proved, the witnesses must testify as to validity and the burden shifts to the proponent of the will.

· *Compliance wit statutory formalities is important not because of the inherent value that those formalities possess, but because of the purposes they serve. 

· When formal defects occur, proponents should prove by clear and convincing evidence that the will substantially complies with statutory requirements

Holographic Wills
Written ENTIRELY in the testator's own handwriting.

If the testator prints, instead of writes cursive, is it in his "handwriting?" Yes. What about printing his signature? Yes, if this is how he writes. We check other legal documents for proof of his signature practice. Deeds, checks, driver's license, mortgage.

What if he signs his name "Skippy?" If he intended this to be his signature, it can be considered his signature-- even if his name was Charles Smith-- and no one ever called him "Skippy."
· A will is valid as a holographic will, whether or not witnessed, if the signature and material portions of the document are in the testator’s handwriting.  

· “wholly handwritten” refers to the material provisions

· It may be signed anywhere on the will, but if not signed at the end, there may be doubt about whether the decedent intended his name to be the signature.

· TPC § 60

In re Estate of Johnson
Johnson bought a fill-in-the-blank will and filed it out but had no witnesses. Johnson's estate wants the will probated as a holographic will because Johnson had handwritten all of the "blanks." Arizona law re requires that all material provisions of the will must be "wholly" in the handwriting of the testator for a holographic will. The problem here is Johnson didn't establish testamentary intent because he never WROTE that this was his will. Testamentary intent means the intent to leave something based on your death. When we have a printed and a handwritten will, the handwriting ALONE must stand on its own as to establishing testamentary intent.

The courts do NOT want to support the use of the Stationery Store, fill-in-the-blank wills-- ESPECIALLY if they have mistakes. It is bad for business; lawyers (us) should draft wills! These wills must be signed, witnessed, etc just like any other will.

Letters of instruction (instructing an attorney to make a will a certain way) cannot substitute for a holographic will UNLESS the letter SAYS "In the event I die before this will is drawn up, please treat this letter as my will." Then you would have to sign it, if handwritten letter, or have two witnesses sign it too, if it is a typed letter.

A will is a Testamentary Disposition. A promise to do something in the future is not a testamentary disposition.

Question if the writing has Testamentary Intent, and if the signature was intended to be a signature.

Courts bend over backwards to give a holographic will validity.

Can you use a rubber stamp to sign a will? No-- it opens up the door to fraud.

You write a letter saying you are going on a trip and in the event you don’t return alive, you want to leave certain stuff to X. You come back safely, then die, does the stuff go to X? Yes, if there is no other will and your writing doesn't say if, and only if, you don't return from that trip.

· Handwritten portion must clearly express testamentary intent.

· All key dispositive provisions essential to its validity must be in the decedents own handwriting.  

· If all printed words are excised, the requisite intent to make is will must still be evidenced.

· An instrument may not be probated as a holographic will where it contains words not in the handwriting of the testator if such words are essential to the testamentary disposition.

Testamentary intent must be included
· Letter to attorney instructing how to dispose of property or to prepare a will is not usually a present will.
· Court looks more favorably on letters to family members telling how to dispose of property.
· A subsequent will, that doesn’t revoke any prior will or codicil provisions, will be taken with the previous will or provision.
· Precatory – present intent (want, wish)

Kimmel’s Estate – Kimmel wrote letter to sons and says he has valuable papers he want them to have “if anything happens.”  

· “If anything happens” shows testamentary intent and a desire for the letter to have future importance.

· Father – signature is effective

· Keep it locked up shows importance of the document.
Harrison v. Bird – duplicate original given to the primary beneficiary, Harrison, and she tries to enter it to probate.

· Attorney and secretary tore up the original at Testator’s request.

· Wrote Daisy a letter informing her the will was revoked and enclosed the pieces of the will

· 9/3/91 – Daisy Dies.

· Because the pieces of the will were delivered to Daisy and were not found on her death, there is a presumption of destruction and revocation of the will.

· Rule – Because the will cannot be found, there is a rebuttable presumption of destruction and revocation.  The burden shifted to the proponent to rebut the presumption by presenting sufficient evidence to convince the trier of fact that the absence of the will was not due to the destruction and revocation of the document.

· Texas – destruction must be done In the presence of the testator.

Signature Stamp – not valid as a signature.  Testator can ask someone to sign for him (by affixing the stamp) in the presence of the witnesses.  Testator can also make his mark.

· Can you sign the will Dad or Brother? 

· Did the testator intend this to be his signature (normally signs that way).

· Potential for fraud is great, must be able to argue both sides

Note:
Have to file the original will, no matter what it is written on.

Conditional Will – is the will still valid after the condition has changed?

· If it is clear the testator wanted the beneficiary to have the gift only if the condition is met, then the will is void.

· Ex: I leave my house to A.

· Ex (1): I’m going on a long trip and I leave my house to A if I don’t return.

· Return from trip and then die.  

Revocation of Wills – A will is an ambulatory document, which means that it is subject to modification or revocation by the testator during his or her lifetime.

1)  By subsequent writing

2)  By physical act (destroying, obliterating, etc.)

Will (1) – Typewritten 1/1/90 (A, B, C)

Will (2) – Typewritten 1/2/93 (A, B, C)

Will (3) – Holographic leaving D a gift.

· As long as each will stands on its own with statutory formalities = like formalities

· Codicil – if only say’s gift to D.  Will 2 is still good, only revoke as to inconsistency with regard to D.

If you have two wills, the one which is legal is the one, or the last one executed is the one.

§ 63  rules the revocation of a will.

You must intend to revoke your will. You must have testator intent in order to revoke a will. The testator must also DESTROY the revoked will.

Must tell your client how to revoke a will. You can revoke the will by tearing it up and throwing it away. The will MUST be performed in the presence of the testator. Remember, you always have the line-of-sight argument. A wall is usually needed in order to separate a testator from his presence during an act.

Will torn up by a lawyer and the four pieces are mailed to the testator. In Texas, is the will revoked? No, because it was not torn up in the testator's presence.

If you knew there was a will, but we cannot find the will at the testator's death, there is a presumption the testator revoked their will. 

In Texas, there is no partial revocation by physical act, except in holographic wills. If you are going to physically destroy the will, you have to physically destroy all of the will. You cannot cut out someone's name, or cross out parts of the will unless it is a holographic will. 

Never have two originals!

If someone asks you to keep their holographic will and they have named you as a beneficiary you should decline the gift.

Probate of lost wills

see § 81 (b) For Probate of written will not produced.

Thompson v. Royall
Can the attorney who drafts a will be a witness to the testator's signature? Yes. The statute only says over the age of 14, disinterested, and competent.

As long as the lawyer isn't a beneficiary he's ok.

Watch out: any time you TOUCH a legal document you are practicing law. DO NOT practice law in areas you have no expertise in.

The words revoking a will MUST be on the face of the instrument-- it HAS to touch the writing. It can't be via writing on the back of the will.

Prof. said "in Texas we have privity." so the lawyer who negligently failed to properly revoke someone's will can't be sued?

A revocation by writing "cancellation" on a will is only valid if it defaces the writing. In other words it can't be written in the margins. It MUST be across the face and the writing.

Remember, there is no partial revocation by physical act in Texas unless the will is holographic.

It must be a holographic codicil that will stand on its own.
Thomas v. Royall – 

Issue:  Was Lou Bowen Kroll’s will revoked before her death?

Holding: No - Attempted revocation is ineffectual because testatrix intended to revoke the will by subsequent writings, not yet executed and because it does not obliterate, mutilate, deface or cancel written parts of the will.

· 9/19/32 – Judge took will and codicil to Kroll’s house.  Instead of destroying the papers, her fastened the letter to the will.  

· Letter – written by the Judge (attorney) and signed by Kroll, stating “null and void” and held only as a memorandum for another ill, rather than being destroyed.

· Statute – No will is revoked unless:

· Subsequent will declares intent to revoke

· Or testator or some person in his presence and by his direction

· Cutting, tearing, burning, obliterating, canceling, or destroying the same

· With Intent to Revoke

· Ways to Revoke:

1. Doing an act specified

2. Accompanied by intent to revoke “amino revocandi”

· Revocation of a will by cancellation within the meaning of the statute contemplates marks or lines across written parts of instrument or physical defacement with the intent to revoke.

· If written words are used they must be physically placed to affect the written portion.  These marks can be made by anyone, under the testator’s direction and in his presence. 

· If writing intended as cancellation does not mutilate, deface or erase, if cannot be given weight greater than similar writing on a separate sheet referring to the will.

· If this was revocation by memorandum, then she needed two witnesses because she had to validly execute the cancellation memo.

Problems – 

1. Judge liable to Mrs. Kroll’s heirs for malpractice.  Today – yes.  Then, he lost his reputation in the community.  

3.
Mrs. Kroll’s cancellation notation attached to the self-proving affidavit?  Yes – similar to valid will when signed self-proving affidavit.

· T executes a will that devises the residue of her estate to four named relatives.  After T’s death some years later, her will is found in a stack of papers on her desk. Of the four names in the residuary clause has been lined out with a  No. 3 lead pencil.  The is not direct evidence that T marked out the name.  

· Texas – on a typewritten will, there can be no partial revocation.  

· Texas – on holographic will, there can be partial revocation, if you can prove that testator made the changes.

TPC § 63 – Revoke will by subsequent will executed with like formalities, or by testator destroying or canceling or have it to be done in his presence.

· Declaration of revocation or by physical act allowed.

· Can revoke any way allowed under the statute.

· Holographic - I revoke, date and sign.

· Typewritten – need two witnesses

· Texas – NO REVIVAL of a REVOKED WILL

· Texas – NO PARTIAL REVOCATION by PHYSICAL ACT (except for holographic wills)
· If holographic - can mark out and change.

· MUST prove the testator made the changes.

· If typewritten – mark out something, it will still be valid.

DRR-- Dependent Relative Revocation and Revival: (p. 286)

"If the testator purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if the testator would not have revoked his will had he known the truth.

Doctrine of dependent relative revocation – doctrine of presumed intention 

· The fact that the testator intended to make a new will, will not on it’s own, prevent the cancellation or obliteration of a will from operating as a revocation. 

· If it is clear that the cancellation and the making of the new will were parts of one scheme and the revocation of the old will was so related to the making of the new as to be dependent upon it, then if the new will be not made, or if made is invalid, the old will, tough canceled, should be given effect, it its contents can be ascertained in any legal way.  But if the old will is revoked, if the act of revocation is completed, the fact that the testator intended to make a new will, or made one which cannot take effect, counts for nothing.  

· Revocation of will #2 depends on a mistake of law. (p.288) Testator thinks old will is still effective.  Revocation is so tainted that it is not valid and uphold #2.  

Texas does not allow this. Texas says "No revival of any revoked will, EVER. (except as below)"

In Texas, if you mistakenly revoke will #2, thinking you are reviving will #1, we will probate will #2. We will revive it because it was based on a mistake of law-- it is a mistake of law to think that in Texas we could have ever revived will #1. If the testator is not making a mistake of law, i.e. says I'm revoking will #2 because I'm going to make a new will tomorrow, and then dies, Texas will assume he has died In testate, because the revocation of will #2 is valid. And, since will #2 had revoked will #1, he has no will.

Carter v. First United Methodist Church of Albany – 

· Will found (unsigned and unwitnessed in the personal effects of the decedent) with pencil marks made diagonally through property disposition and through name of co-executor

· Tipton made known to attorney that she needed to change or revise her will and that she did not intend to revoke her will by scratching through provisions and writing out her proposed changes.

· Attorney didn’t make new will.  

· The Court has no way to presume she intended the document to be her new will.

· Where a will has been canceled or obliterated in a material part, a presumption of revocation arises, and the burden is on the propounder to show that no revocation was intended. 

· Because they found the 1978 writing with the 1963 document.  Presume that T would prefer that document to intestacy.  Both documents should be taken together.  

· The old will, with pencil lines drawn by Mrs. Tipton was found among her personal papers making a different disposition of her property, is some evidence tending to establish that the cancellation and the making of the new ill were parts of one scheme, and the revocation of the old will was so related to the making of the new as to be dependent on it  

· Presumption against intestacy (in favor of the continued 1963 will) is not rebutted.  

· Trial court did not err admitting the will to probate.

· Not DRR case – not 2 valid wills.  Her markings were notes, not a holographic will.

· Should have been partial revocation.  

· In Texas, read will without the pencil marks.

Problems – 

1. Clause 5 of T’s typewritten will provides; I bequeath the sum of $1,000 to my nephew, Charles Blake.  T crosses out the $1,000 and substitutes therefore $1,500.  T then writes her initials and the date in the right-hand margin opposite the entry.  After T’s death, her will is admitted to probate.  Blake contends he is entitled to $1,500 or $1,000.  

a. if the state recognizes holographic will?  

· Not a valid codicil because no testamentary intent

· Will stands without the changes.  

· Blake gets $1,000.

2. Typewritten will contains a legacy of $5,000 to John Boone.  T crosses our John and writes in Nancy.  

· Nancy cannot take because the gift to her is not attested.  If the state permits partial revocation by physical act, what is the result?  

a. No DRR, because you need 2 instruments

b. Can have a holographic codicil

· the change from John to Nancy is not a valid holograph even though T signs his name on the margin.  Standing alone, the handwritten words are insufficient to constitute a will.

3. DRR – not rule of perpetuities.

Problem (p. 291) – 

1. (a) Not Valid Holographic 

(b) Partial revocation by physical act?  

· Not in Texas because typewritten.

· Interlineations on holographic will valid if proven to be the Testators marks.

P. 298 Revocation by Operation of Law: Change in Family Circumstances

P. 299 - 300 – divorce makes as if divorced spouse predeceased testator.

· In Texas, the child would then take.

· Remarry the same spouse – will is still valid.

· Applies to pensions

Texas - has community property laws to protect.  

· Presumption of revocation can be overcome by a preponderance of the evidence.

Estate of Alburn
Revival of a will. Read bottom of p. 296 and top half of 297.

What happens when will #2 does not expressly revoke will #1? They will be read together and wherever they are the same, the bequests will honored, and when they are different (inconsistent provisions), the second will will determine the distribution, even though the 2nd will is really only a codicil.

What about where we have two wills and we don't know which one was executed first? Both are void and the testator passes In testate.

Integration of wills-- what pages at execution of that will comprise that testator's will?

Republication by codicil-- a will is treated as re-executed (republished) as of the date of the codicil. The date of the will is "brought forward" because the testator is re-affirming his position as that this is his will.

Can help to cure an "interested witness" problem, if different witnesses are used.

Incorporation by Reference-- Any writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.
· Doctrine of Dependent relative revocation – usually occurs when testator executes one will and thereafter attempts to revoke it by making a later testamentary disposition which or some reason proves ineffective.

(1) 2 wills

(2) Intended to reinstate will 1

(3) Similar provisions

· Issue: Whether the finding of the trial court that the deceased revoked the Kankakee will under the mistake belief that she was thereby reinstating the prior Milwaukee will is against the greater weight and clear preponderance of the evidence?

· 6/28/60 – Testator tore up the Kankakee will and now wants to use Milwaukee will.

· Milwaukee will – jewelry, furniture and forgiveness of debt to Viola, residuary ¼ to each of: Olga Olson, Doris Alburn, Lulu Alburn, and Viola.  38 shares of stock to Olga.    

· Kankakee will – left to Olga Olson, Doris Alburn, Lulu Alburn, Viola, and Robert Lehmann.

· Testatrix took no steps to create a new will.  A reasonable inference to be drawn for her failure to make a new will is evident of her belief that the Milwaukee will was still operative. 

· We are constrained to conclude that the statement made to Olga that the testatrix wished her Milwaukee will to stand and that she did not wish to die intestate and the fact that she took no steps following the destruction of the Kankakee will to make a new will are sufficient evidence to support the finding that she destroyed the Kankakee will under the mistake belief that the Milwaukee will would control the disposition of her estate. Furthermore, it is not against the greater weight and clear preponderance of the evidence.   

· Texas –No revival of revoked will, so DRR applies.  

Components of a Will – 

1. Incorporation by reference 

· Applies to incorporate into a will instruments not validly executed

2. Republication by Codicil – 

· Executing a codicil re-executes and republished the will as of the date of the codicil

Clark v. Greenhalge
In republication by codicil you need two valid documents, will and codicil.

Helen Nesmith leaves all property to Frederic Greenhagle, executor, except that designated by memoranda

· Helen keep a notebook where she noted devises of personal property including a farmhouse painting

· Greenhagle claimed he didn’t have to give effect to the notebook

· Notebook existed at the time of the codicil.  

· Republication by codicil allowed the notebook to be in existence when the will was executed.

· Rule – A properly executed will may be incorporated by reference into its provision any “document or paper not so executed and witnessed, whether the paper referred to be in the form of a mere list or memorandum, if it was in existence a the time of execution of the will and is identified by clear and satisfactory proof as the paper referred therein.

·  Test:

i. Testator must intend to include the writing

ii. Writing must be clearly identified

iii. In existence at the time of execution

Example:  Will 1 – executed 1/1/99.  Will 2 – executed 1/1/00.  Codicil to will dated 1/1/99 – executed on 1/1/2001.

· Will 2 revokes Will 1 on 1/1/00

· Codicil republished Will 1 on 1/1/2001

· Will 2 is revoked by republication of Will 1 on 1/1/2001

Example 2:  Will 1 – executed 1/1/99.  Codicil – “I leave 10,000 to Bennie.”    

· If will is invalidated, then codicil is revoked.

· A codicil cannot republish an invalid will.   

· Codicil because holographic

· Says Testator still likes will, affirms validity of will.

1. Independent significance

· Doctrine permitting extrinsic evidence to resolve the identity of person or property

2. Integration of Wills

· Which pages did T intend to comprise his will.  

· Should additional pages be included?

· Not a problem if pages are stapled and words match up 

Non Testamentary Items Given Testamentary Effects – 

· If have a validly executed codicil and original will had witness that was a beneficiary 

· Problem of interested witnesses is solved with codicil

Incorporation by Reference – 

UPC § 2-510 – p. 303 – Any writing in existence when a will is executed may be incorporate by reference if the language if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.

Requirement the incorporated document must be in existence at the time of the execution – attest to will + additional documents

Exception: memorandum of personal effects incorporates a future document.  T can go back and make a distribution of the little things 

· Can’t put cash

· Shouldn’t put very expensive items on list 

Integration – what papers, are part of a will to be probated 

· To qualify they must be present at the execution

Incorporation by reference – Need specificity to identify.  

· In my pocketbook –o.k.

· In a sealed letter found with my will – not o.k.

· Paper attached to the will – o.k.

Problem – 

1. Fraud – different to determine if T put contents in drawer.  

· Passbook – evidence of what in savings account, not accout itself.

· Stock - No

· Ring – Yes

· Title to Car - no

2. § 58 (c) – will must direct the contents of property.  

· I leave you my house – not include furniture.

· Should say: I leave you my house and the furniture

§ 58 (d)(1) – contents means tangible personal property that does not require a formal title transfer.

· A person may enter into a contract to make or not to make.

· Examine under K law

· If K then wills law

Memorandum of Personal effects--can give away no cash and no real property. It is valid in the state of Texas and we recognize it as an exception to the Incorporation by Reference.

Johnson v. Johnson
If a document can't be probated, and being inaccurately executed, it is not a will.

You cannot republish an invalid will; you can only republish via codicil a valid will.

A validly executed document incorporated with a non-testamentary document is Incorporation by Reference.
Codicil notes:
--A supplement to, an addition to qualification of, an existing will, made 


by the testator to alter it, to revoke it and it must be testamentary.




--Codicil cannot republish a document without testamentary intent, 


because it is not a will.



Rule – General Principle that a codicil validly executed operates as a 


republication of the will no matter what defects may have existed,… the 


instruments are incorporated as one and proper execution if a codicil 


extend to the will.




--New York modifies the rule that a properly executed codicil validates a 


will invalid for want of test, capacity, undue influence or revocation but 


not for lack of valid execution.

To incorporate a document, you should have:

1. existence at the time of execution

2. intent o incorporate

3. reference to the writing – codicil must say “the will”

What about?  

· Codicil on same page as will.  Reduces fraud, constructive severance of codicil from will.

Matters outside the will that have impact on it are called Events of Independent Significance.

Acts of Independent Significance – doctrine of  non-testamentary intent – 

If the beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine acts of independent significance.

Can give away stuff you didn’t have at the time of writing the will, but the Gift will fail, if you can’t determine what will language means.  

Testator devises to his nephew "the automobile I own at my death." At death we will have to bring in extrinsic evidence to determine what car he had. And if he has two cars, we need evidence to tell us which car he intended to leave the nephew.

§ 58 (c) legacy of personal property doesn't include other items contained within the dresser, chest, etc unless the will specifically provides that it does. Legacies of real property does not include personal property resting thereon.

§ 58 (d) 1 Contents means tangible personal property.... Contents of a drawer are those things we would expect to find in a drawer AND that the testator would be expected to store in the drawer. Must be customary for the testator to do this-- otherwise you would have to bring in extrinsic evidence to prove your testator did weird things.

Example: T bequeaths the contents of the right-hand drawer of her desk to A. In the drawer are T's savings bank passbook, a certificate for 10 shares of GE common stock, and a diamond ring. Does A take these items?

· Savings account passbook-- a record only, not the actual cash, so an intangible, so "no."

· The stock certificate is also an intangible because title must be transferred (by signing on the back), so "no"

· Diamond ring-- yes, probably.

Contracts Relating to Wills

You have to have a valid contract under contract law. There are two types of contracts related to wills:

1) a person may enter into a contract to make a will in favor of someone. "If you take care of me, I will remember you in my will by leaving you my car."

2) a person may enter into a contract not to revoke a will. Here someone promises if X does something, then Y won't do anything to alter X's will wishes.
Don't make contractual wills. If you want to set up something for children, set up an intervivos trust.
Don't ever do a joint will.
§ 59A Contracts concerning succession

The will must state the will is based on a contract and it MUST be WRITTEN in the will. Texas will simply not INFER a contract exists, even if a joint will exists.

Does an incorporation by reference STATE the material provisions of the contract? Yes, in Texas it does.

Example: T makes a contract with A to leave everything to A at death if A will take care of T for life. T executes a will leaving everything to A. Subsequently, A changes her mind and decides not to care for T. Does A still take? Yes, a breach by A does not revoke a will. 

What is a pretermitted spouse? A spouse who marries after the naming in the will, will be afforded the determination of surviving spouse as if the testator dies In testate.

We do not have this in Texas; but Texas is a community property state, which protects the spouse. Texas does have a pretermitted children statute.

Will Substitutes: Nonprobate transfers

Nonprobate assets are generally distributed by contracts, such as insurance contracts, bank accounts, Payable-On-Death accounts, etc.  Whenever you give a gift that takes effect at death you need two witnesses; this is a testamentary disposition, and is controlled by the laws of wills. Everything else, all other attempts, falls under contract law.
Texas doesn't recognize Superwills.
Multiple Party Bank Accounts

JTWROS-- Joint tenancy with right of survivorship
Via v. Putnam – dispute between surviving spouse, who claims an elective share under pretermitted spouse statute, and children of decedent’s first marriage.  

· Mutual will – will pursuant to a contract not to revoke

· Reciprocal will – mirror images

· Joint will – one document making joint devise

· Children claim they are 3rd party beneficiaries giving rise to a creditor’s claim that gets priority over the surviving spouse.

· Florida – strong public policy protecting the surviving spouse

· Legislature did not intend to allow creditor’s claims by 3rd party beneficiary to take priority over the statutory rights of a pretermitted spouse.

· Community property starts at their marriage. In texas, she is entitle to ½ community property

Chapter 5 – Wills Substitutes: Non-Probate Transfers

Contracts with Payable on Death Provisions 

Wilhoit v. Peoples Life Insurance Co. – 

· Summary Judgment for Robert Wilhoit in amount of $4,749.

· Sarah Wilhoit receives the proceeds as the beneficiary of a $5,000 life insurance policy after the death of her husband.

· INSURANCE POLICY = NON-PROBATE

· Mrs. Wilhoit acknowledged the receipt of the fund from the policy, she wrote a letter to the insurance company acknowledging the funds and placing them in trust under certain conditions:

1. amount is subject to withdrawal at her demand

2. must earn at least 3 ½ % interest

3. in the event of her death, the amount + interest should be paid to Robert Owens. 

· Robert Owens predeceases Mrs. Wilhoit.  

· Her will provided – the sum of $4,749, on deposit with Peoples Life, “I give and bequeath to Robert Wilhoit”

· Thomas, Δ, contends that rights of the parties are determined by insurance law, Robert Owens was irrevocably the successor beneficiary, and his right to receive the funds passed to his heirs on his death.

· After the payout, it was an investment comparative to a savings account which makes it a probate asset.  Designation in letter doesn’t matter because it is not a survivorship account.

· Similar to a trust, not an insurance policy because funds paid out and contract terminated.

· She accepted the proceeds and surrendered the policy b/c the letter didn’t come until 23 days after.

· Court concludes – the agreement was neither an insurance contract nor a supplement thereto.   

· Judgment affirmed

Contract to make a will or Contract not to revoke a will.

· Use K law to determine if valid  

· Use Offer and acceptance, consideration, meeting of the minds, equitable performance, specificity

TPC § 59(a) – K must be in writing and the will must refer to the contract and contain the material provisions of the K.

· Can incorporate K by reference (Jenkin’s opinion)

· In existence and the time of execution

Example: H’s will “All to W, then to A, B, and C.”  

W’s will “All to H, then to A and B.”  A & B are joint kids, C is H’s.

· W’s agreement to keep A, B, and C after H dies is a K

· If agree to leave all to each other, then must give all to the kids.  Cannot revoke will after firt party to the K dies.

· Reciprocal agreement = consideration for the K

· W cannot make a codicil, because Revocation – anything that would cancel part of the will.  

· Codicil only with regard to her separate property.

· Give a gift before death instead of codicil

· Better to handle “K” with a trust.

· IF W revokes K.  New will “all to Jenkins.”  Property vests in Jenkins at W’s death, but forms a constructive trust for the intended beneficiaries.

1. T contracts with A to leave everything to A at death, of A cares for T.  A doesn’t care for T.  Does A take?  

· Failure to perform under the contract doesn’t affect the will, not a valid revocation.

2. Document signed by A, not a will beucae not properly executed.  It is evidence of a contract.  Evidence of K and B performed under K.  B takes.

· In Texas, no will beucase use K law.  Writing = evidence of K.  Not valid K or will.  Not a valid dispostion of property – can’t leave items – give through will by K.

· Testamentary document and fails as a will

3. T contracts with A to leave everything to A at death, of A cares for T.  A doesn’t care for T.  Does A take?  

· Failure to perform under the contract doesn’t affect the will, not a valid revocation.

4. Document signed by A, not a will beucae not properly executed.  It is evidence of a contract.  Evidence of K and B performed under K.  B takes.

· In Texas, no will beucase use K law.  Writing = evidence of K.  Not valid K or will.  Not a valid dispostion of property – can’t leave items – give through will by K.

· Testamentary document and fails as a will

Estate of Hillowitz – 

· Hillowitz was a partner in an investment club. 

· Provision of the partnership agreement – “in the event of the death of any partner, his share will be transferred to his wife, with no termination of the partnership.  

· Appl. Division held – agreement was invalid as an attempted testamentary disposition.  Reversed.  

· 3rd party beneficiary contract – performed at death, contractual in nature and need not conform to the statute of wills.

· Execution (if testatmentary) was faulty. 

· Partnership agreement is unquestionably valid and may not be defeated by labeling it a testamentary disposition.  

· 3rd party beneficiary contract is not invalid as an attempted testamentary agreement.

· If beneficiary (1) predeceases the insured, goes to beneficiary (2), who must be specifically designated in the contract.  If not to beneficiary (2), the goes through intestate succession to beneficiary (2) heirs.  If no beneficiary (2) is designated in the contract, it goes to the insured’s estate.   

· Minority (Texas) - If beneficiary is the spouse and they divorce, treat spouse as if predeceased insured/testator.

· Majority – Divorce revokes a will in favor of the spouse but does not revoke the designation of the souse as life insurance beneficiary.  

Cook v. Equitable Life Assurance Society – 

· Summary Judgment granted for Doris Cook, divorced wife of the decedent 

· Margaret and Daniel Cook appeal to receive the proceeds of Life insurance policy

· Douglas Cook did not change the beneficiary from Doris after their divorce.  

· Insurance Company notified him that the policy beneficiary could be changed by written notice.

· He wrote a holographic will in which he left the Insurance Policy proceeds to Margaret and Daniel for their welfare.

· Equitable placed the proceeds with the 

· Majority Rule - An attempt to change the beneficiary of a life insurance policy by will, in disregard of the methods prescribed under the contract, will be unsuccessful.   

· MAY NOT change beneficiary in a CONTRACT, by a provision in a WILL.

· Public Policy requires that the insurer, insured, and beneficiaries should be able to rely on the certainty that policy provisions pertaining to the naming and changing of beneficiaries will control except in extreme situations.

· Douglas had ample time (11 years) and opportunity (he wrote holographic will) to comply with the policy requirements…  Nothing in the record suggests otherwise.

· K law required notification by letter, cannot apply the law of will on a K.  

· Judgment affirmed

· Equity aids the vigilant and those who do not slumber on their rights.

· If Texas, Margaret would win.  Doris would predecease Doug for purposes of the will.

Multiple-Party Bank Accounts 

Franklin v. Anna National Bank of Anna – 

· Goddard asserted her right to the money as the surviving joint owner.  

· Judgment for Goddard.  5th Circuit reversed

· Goddard is the decedent’s sister-in-law.  She moved to Union County to help and live with him.

· Put his money in both of their names so she could get money when they needed it. 

· Both signatures were on the signature card, Muriel’s (dead wife) name was whited out.

· Franklin, executor of Whitehead’s estate, claims the funds in a joint savings account are property of the estate.

· Whitehead sent two letters asking that Franklin be put on the joint tenancies and that only he could have access to the lockbox.  

· Franklin signed the passbook, but the bank did not change the account based on the letter.

· Prevents fraud, must change the way it says in the contract to protect bank and owners. 

· Signatory card prevails unless the one claiming adversely has the burden of establishing by clear and convincing evidence that a gift was not intended.  

· Decedent attempted to remove Goddard from the bank account.  

· She never exercised control or authority over the joint account. 

· Decedents concern for his health and his use of Goddard and later Franklin to access his fund

· The money in the account should be found the property of the estate.  

· Court looks at his intent and calls the account a “convenience account”

§ 439 Right of Survivorship

· We don't really think of survivors as gaining anything, we think of them as severed of the weight of the other (freed from the participation of the other).  Joint tenants with rights of survivorship are required to express in writing that this is a joint survivorship account. Just having a joint bank account does not necessarily make it a JTWROS account. You have to declare it to be.  Must say it on the account signature card, etc.  *A survivorhship agreement is not inferred from the mere fact that the account is a joint account.

· Have to be able to prove that the amounts put in are disproportionate.  

· Use deposit slips and transfers.

·  Must state “WROS” to create it because its not inferred.

P. 348 –Problems

1. Why didn’t bank offer depositor a choice of account type?  Bank defaults to JT to avoid liability.

2. Majority (Texas) – Safe deposit box - Survivor doesn’t take what is in the box.  The names on the account only controls access to the account.  

· Contract law controls, not law of wills.

· Polciy – prevents fraud, putting things in the box that aren’t supposed to be there.  

· Access ≠ ROS with lockbox.

Joint Tenancies – popular method of avoiding the cost and delay of probate.

1. Joint tenants equal interests upon creation.

2. Joint tenant cannot devise his or her share by will. 

· Cannot cancel during life.  

· Must sever JT and convert to TIC.

· JT cannot cancel during life.  

· P.O. D. can be cancelled. 

3. A creditor of a joint tenancy must seize the joint tenant’s interest during life.  At death, the joint tenant’s interest vanishes and there is nothing for the creditor to take.

§ 442 Rights of Creditors

If the decedent had any multiple party bank accounts, the executor must tell the decedent's creditors. But the creditors are only entitled to the amount the decedent deposited.

If you are representing a creditor, you need to know this. Go back to the decedent's credit account, credit application, and ask the executor about items listed if the executor says the estate is bankrupt. Where's the CD that was at Chase worth $50,000 two years ago.

§ 438A Convenience Account

You can say when you go to the bank that you need a "convenience account". On the death of the party there are no survivorship rights. The deposits are the assets of the parties' estate. 

Another way is a durable power of attorney. These are limited to only those things you want the agent to do for you.

§ 437 and  § 438 Ownership of accounts between parties

Example: Die with 10,000 probate assets and 15,000 in debt.  5,000 in joint account.  Each person in JTWROS account put in 2,500.  

Will debt be satisfied?  Creditors may get at both probate and non-probate.  Estate would have to prove that decedent put in only 2,500 and then creditors couldn’t get at the remaining 2,500.

Creditors satisfied with 10,000 first and then if estate cannot pay the rest, then creditor could seek non-probate assets for 2,500.

Why is a joint account different from insurance proceeds with regard to creditors?  

Policy – Decedent does not own the proceeds until he dies, the creditor does not have the privilege of looking forward to the policy.  Decedent only owns the policy and the premiums, not the proceeds.

Revocable Trusts
Revocable Trusts – “Living Trusts”

· Deed of trust – on a mortgage, trustee holds title until house is paid off. 

· Revocable Declaration of Trust – settlor declares himself trustee for the benefit of himself during lifetime, with the remainder to pass to others at his death.

· Revocable – can cancel at any time

Farkas v. Williams

Farkas places stocks in a revocable trust for Williams. 

We are not going to allow a trust to be revoked in the same manner as a will can be revoked. Why not? Because a trustee has a legal title in the trust and a fiduciary duty to the person for whom the trust is created. (the settlor)

But when the settlor is also the trustee, then the settlor/trustee can create a document that makes it a will?

1. A trust is a management relation whereby the trustee manages property for the benefit of one or more beneficiaries.  The trustee holds legal title to the property and, in the usual trust, can sell the trust property and replace it with property though more desirable.  The trustee owes fiduciary duties to the beneficiaries, including loyalty to them and prudence in investments.  If the trustee breaches one of these duties, the trustee is personally liable to the beneficiaries.  The beneficiaries interest in a trust “equitable title” because an equity court enforces their rights against the trustee.  The trustee can be one of the beneficiaries of the trust.  If, however, the trustee is the sole beneficiary, there is not trust, because the trustee owes no duties to anyone except himself.

In Re Estate of Pilafas – transfer residence, mortgage to the trust and retained a life income.  

· Decedent amended the trust to removed his divorced wife.

· He also wrote and executed a will.

· His children, cut out of will, cannot find the will.  Court holds that the will was revoked. 

· Court will not presume the testator destroyed the trust because it was not revocable by physical act, only by instrument delivered to the trustee.     

· Decedent must revoke in the manner specified by the trust.  

· Trust is a present transfer to a trustee.  Cause too much litigation - cannot revoke by tearing it up without notifying the trustee.  

· Trusts are not permitted to be destroyed by physical act.

Gifts of Personal Property – is it an effective present gift?

1. Delivery – Donor must feel the wrench of delivery

a. Evidentiary

b. Ritual Function

c. Strong evidence of the gift

d. Manual, Symbolic (something symbolic of the object – written instrument of gift) or Constructive (x-fer of something that gives donee access – key) Delivery

i. If the object can have manual delivery, then cannot have symbolic or constructive delivery

2. Intent to make a Present Gift 

Gifts of Personal Property:

we must have:

1) intent by the donor

2) delivery to the donee

At common law the donor had to feel the wrench of delivery-- they must feel they have actually lost something. 

Delivery may be made by handing the thing over, we must have delivery by hand. If delivery is difficult, we may have delivery by construction or giving it symbolically.

You can argue this back and forth.

Once you give someone a gift you can't revoke it-- it is gone.

Gift Causa Mortis is an exception to this. It happens when the donor is apprehending death. If the donor doesn't die, it is revoked. It is a gift "only if I should die."

These are terribly problematic. What if the guy doesn't die for a while-- still a gift?

Nuncupative will is different because it doesn't take effect until death. The gift causa mortis has delivery, if the donor dies.

A revocable trust is regarded as the property of the grantor (same as settlor, creator of the trust) by both creditors and the IRS. Creditors can go after revocable trusts after the settlor dies. This is the law also in Texas. As long as he can revoke it during his lifetime, creditors can go after it after death.

Divorce does not divorce you from the provisions of your will. Nor does it divorce her family. You have to specifically, by revocation or by codicil, write out the person and her family that you've divorced.
State Street Bank & Trust v. Reiser – T made a pour-over-will that put the residual estate in the revocable trust.  Bank attempts to reach a revocable trust to satisfy the debts of the estate.  

· Stock was in the trust 

· He got an unsecured loan for $75,000

· Trustee have discretionary authority to pay debts.

· Creditor could have reached these assets during T’s life because the trust was revocable and T retained control.

· Assets in a revocable trust is treated as the assets of the settlor. 

· When T placed it in the trust, then he retained control and it can be reached by the creditors.

· R2T - In the absence of a statute, creditors cannot reach a revocable trust during the settler’s life or after his death.  

· Scott on T - The prevailing rule, if the settlor retains a life estate and the general power to revoke, then creditors can reach the trust principle.  

· Texas Trust Code 112.035(d)– if trust is revocable by the settlor, his creditors can reach the entire trust property, even if the settlor does not retain any beneficial interest.  

· Located in the Property Code. Hmmm.

Uniform Testamentary Additions to Trusts Acts UPC §2-511 – P 373

§ 69 Explains what happens with a will in the case of a divorce, but it does not mention anything about trusts. The Clymer v. Mayo case gives us the case law we need to treat wills and pour-over trusts the same because they are one congruous testamentary device.

Trusts make a harder challenge to make for incapacity or undue influence.

Clymer v. Mayo – W executed will with H as principal beneficiary.  W named him as beneficiary of life insurance and retirement pension, but later changed this.  She created a trust with him as the beneficiary.  Residue of the estate was to pour-over into the trust.  

· Did the divorce revoke Trust B? 
· unfunded revocable insurance trust

· Divorce revokes provision in a will leaving property to divorced spouse.  

· Retirement plans made payable to the trustee.  

· The trust and will are part of one testamentary plan and are not divisible.  The court looks to form and not substance.  

· Divorce revoked any disposition to him via trust or will.

To create a successful trust for tax planning, you must get the assets out of the control of the settlor at least two years before the date of the death of the settlor.  

· Try to use the trust to reduce the amount in the estate

· Limited to $10,000 per year – gifts

· Revocable trusts are not useful for tax planning

Trust – avoids publicity, a trust is private.

· Can raise lack of capacity 

Planning for Incapacity
· Will

· Trust

· Durable power of attorney

Power of Attorney ends with the incapacity of the principle. So a Durable Power of Attorney was created. It survives the incapacity of the principle. All powers of attorney end upon death.

In Texas we have two types:

1) 
A durable power that takes effect immediately, or

2) 
A springing power of attorney that only springs into effect in the event that you become 
incapacitated. But a doctor must decide if you are truly incapacitated.

Durable powers are controlled by the law of agency; you are an agent. The holder of a durable power is somewhat like a trustee. But you cannot use it to avoid probate, because it dies at the death of the grantor.

§481 Disclosure statement

§ 490 

Power of Attorney is so much weaker that the courts will probably not allow the power of attorney to issue changes to the trust.

Living Wills

In Texas, these are in the health and safety code and are called Directives to Physicians. The US Supreme Court has held, in Cruzan v. Director, that each person has the right to make health-care decisions, including the right to make medical decisions. Refusal of nutrition and hydration is not a medical treatment, so you must add the withholding of those substances if you want them included in the living will.

Is physician-assisted suicide allowed? Only in one state, not Texas. Vacco v. Quill is the case for this.

Lots of lawyers don't want to talk about death with their clients, even though they ar drafting their will at the moment. A living will is not just an add-on, nor is a durable power of attorney, to a will. These are all three very serious documents and need substantial explanation from you to the client. You should go through the Living Will line-by-line. You want to be sure you are VERY careful and they are ERY sure they understand what it is, and how they can REVOKE it. All they have to say is "forget that living will."

DURABLE POWER OF ATTORNEY FOR HEALTH CARE

Also in the health and safety code.

DISPOSITION OF THE BODY

Don't include these wishes in the will! The will won't get read until after the body is buried.

UNIFORM ANATOMICAL GIFT ACT

Designate on your driver's license, etc.

Franzen v. Norwest Bank of Colorado – H created a revocable trust with the bank as trustee for himself for life, then to W

· Trust gave W the right to terminate the trust.

· W said she wanted to continue the trust for her life.

· W was in nursing home and bank contacted nephews who were remaindermen of the trust. 

· Brother began taking care of W and asked the bank to turn over the assets for W

· Banks asked court for advice.

· Brother gives the bank a POA that she executed after moving to Kentucky with him.

· Can Brother use the POA to revoke the trust on her behalf?

· Court allows this because the trust gave her the power to revoke and Brother acted on her behalf. 

· C/L does not have a specificity requirement and it does not have to be specifically mentioned in the trust. 

In re Moss – Walter Moss will – to Elizabeth Moss for her life and on her death, in trust for Elizabeth Jane Fowler, niece, and children of my sister Emily Walter who shall attain the age of twenty-one to be divided equally as TIC. 

· 1893 Moss dies 

· 1891 Elizabeth J Fowler dies

· 1897 Elizabeth Moss dies leaving Will Kingsbury the residuary estate

· Whether the share of E.J. Fowler lapses because she died before T and goes into the residuary estate or if the entirety passed to the 5 children of Emily Walter?

· Is it a gift to a class, so the 5 survivors take as a whole?

· Held - Gift to E.J. Fowler lapsed and passed to Π (Kingsbury)

· Lindley – 

· If E.J. Fowler gift lapsed into the residuary then 1/6 of the share goes to person T never intended to have a gift.

· Romer – 

· To A and a class of people – he intends all of the gift to pass to the class even if A does not survive.

· T contemplates A taking the same share as the class

· American Law of Property – 

· A gift to an individual and a class – the children of B

· If A dies first, then his gift lapses and does not pass to the children of B.

· A gift to the entirety should be made only when the beneficiaries are drawn together 

· Does not justify that A lose his identity in a group composed of himself and the children of another.

Changes in Property after Execution of Will:  Specific and General Devises

Ademption by extinction – the gift is taken away if the testator sells or disposes of the asset prior to death.

Specific Devise – specific item 

General Devise – general benefit – amount of money

Living Will – In Texas, Called a directive to Physicians-  not  sustain life by artificial means 

· NO life support- breathing machine

· Does not include removing nutrition and hydration

Termination of Medical Treatment – a living will provides that a terminally ill person shall not b prolonged by extraordinary measures.  

· A 3rd party will make decisions about medical treatment

· Prevents speculation by family and physicians

Disposition of the Decedents Body – don’t put this in the will.  Leave instructions on statutory form with important papers, or tell a family member

· Donate body for research or transplant

· Uniform Anatomical Gift Act – organ donation

· Harvest sperm after death? 

Construction of Wills

The Plain Meaning Rule-- says the will cannot be disturbed by the introduction of extrinsic evidence, if the will is clear, and unambiguous in its writing, the will as written stands. I doesn't matter that the testator asked the lawyer to include something and the lawyer forgot; it doesn't matter if the testator's true intent is not represented. If it is correctly executed, it is the will.

When there is no ambiguity involved, where no doubt exists as to the property bequethed or the identity of the beneficiary there is no room for extrinsic evidence; the will must stand as written. 1) We can't open up the floodgates of litigation over every word in a will, and 2) the wills act requires a will to be attested to. Many times testators change their intent, but that changed intent would HAVE to be attested to, in order to be valid.

Mahoney v Grainger
Don't assume your client knows who her heirs at law are. Draw a familiy tree with her. This court would NOT allow an unattested change to a clear and unambiguous will.

Can you sue a lawyer for malpractice over the implementation or design of a will? Yes, IF the jurisdiction you are in allows it.

Personal Usage Exception-- the only exception to the plain -meaning rule. When someone always refers to someone in a specific manner, even if factually wrong, if they leave their belongings to that person (by the nickname) they will get the devise-- even if someone else has that actual name. Example: me leaving all my stuff to Babe Ruth (my nickname for my baseball-playing son). My stuff goes to my son- and not the estate of the late Babe Ruth.

Animus Testandi-- means testator's intent (or testamentary intent). All wills are supposed to have testator intent. If intent is missing, this could be a basis a will challenge. 

Courts have refused to recognize the Plain Meaning rule to wills, when testator intent is proven not to exist.

NOTE: If the word "Will" isn't on the face of a will, thee is no intent for the document to be a will.

Do you want to leave property to an animal (pet)? You can do this via an Honorary Trust.
Animals cannot receive property; they ARE property.

Ambiguities:

· Latent ambiguity: an ambiguity that does not appear on the face of the will, but can only be discovered through the introduction of extrinsic evidence. Can also be exposed by the discovery of facts of independent significance, orappear when the terms of the will are applied to the testator's property or designated beneficiaries.

· Patent ambiguity: is an uncertainty which appears on the face of the will. Example: I leave all of my estate in equal shares to three charities, 25% to each. Say what? 3 x 25 = 75, not 100.

Class gifts: If you have people which can be connected by some common thread, they might be considered a "class". And if one member of the class fails, the residuary goes to the other class members. Can an animal make up a member of a class? No, animals can never receive property.

Equivocation: Same as latent ambiguity, where the testator names a niece, Mary, but actually has two nieces named Mary. Extrinsic evidence needs to be admitted. 

Does the testator make a "mistake" when they name one beneficiary, when in fact there are two? No. The name was correct, he wasn't wrong. He only wanted one of them to get his stuff.

The death of the beneficiary before the death of the testator. In order to take, the beneficiary has to survive the testator, unless the testator notes otherwise.

§ 68--The Anti-Lapse statute

It is a presumed intent for the distribution of lapsed gifts.

Mahoney v. Grainger – 

· Helen Sullivan had attorney draft a will.  She wanted her estate left to an aunt and her 25 cousins – let them share equally.

· “my heirs at law to be divided equally” aunt is the only heir at law

· can Helen’s statements be admitted? No

· Statements are admissible only as evidence when the language is not clear

· “heirs at law” is clear – even though it was not hr intent

· Is language ambiguous?  Court says no.

· P 411 – Plain menaing rule – only where testamentary language is not clear

Fleming v. Morrison – 

· Butterfield (unethical attorney) executed a sham will to Mary Fleming to her to sleep with him.

· After having witness sign the will, B told them the will was a fake.  Did the proponent of the will prove testamentary intent?  No – extrinsic evidence was admitted to prove Animus testandi

· Unambiguous on its face

· Butterfield told them it was a sham

· If intent does not exist when the will is signed or acknowledged by the witnesses, then the statutory requirements have not been satisfied.  

· Two witnesses are not enough – to acknowledge a will

· Need three witness – each must have animus testandi

· Witnesses said the had testamentary intent. Court sanctions a sham.

· Attorney should try to talk him out of this and then document their discussion

Estate of Russell – 

· Thelma Russell left a will on a note card

· All to Chester Quinn and Roxy Russell, except diamonds and gold piece to Georgia (sister)

· Roxy was her dog, and she survived the testator.

· Dogs canot take by will and gift is void.  

· Why can’t dogs inherit?  Animals are property.  Charity can take because it is an entity

· Invalid gift – the dogs share passes intestate to her sister.  

· T intended $ to help Quinn care for Roxy

· Under Plain Meaning Rule - Court rejects latent/patent distinction

·  Admissible to show a meaning of which are reasonably capable.  

· Court says should have excluded evidence.  Interpretation is off – Jenkins says.

· T never said equal shares 

· Court uses Tenants in Common and gift is void because dog is holding property as tenants in common.  Property can’t hold property

Erickson v. Erickson – 

· CT – subsequent marriage would invalidate

· Should have allowed wife to bring in extrinsic evidence to show T intended to include her

· Before married – executed Reciprocal wills which leave all to spouse and guardian of kids. 

· Married and H and his attorney talks about will providing as he decided.

· CT state – will voided because no contingency states in will by marriage

· Should allow extrinsic evidence of innocent mistake of attorney scrivener?

· Should reverse and allow in.

· Should say in will that he is planning to marry and wishes this will to cover pending marriage.

P 402 Problem 4 – Examine use of power in clients estate plan. Power should be taileroed to the client’s needs and wishes.

Plain Meaning Rule – plain meaning in a will cannot be disturbed by the introduction of extrinsic evidence 

· Texas follows

Four Corners Rule – allow extrinsic evidence to construe the owrd’s T used.

Ex. My car – which car or John – which John

P 412 Notes and #2 on Smith – 

· Job is to decipher using Plain Meaning Rule

· Without ambiguity, extrinsic evidence is inadmissible 

#3 – T called lady the wrong name all the time, o.k. that wrong name is in the will.  Similar to facts of independent legal significance

#4 – PMR – no extrinsic evidence allowed. 

Honorary Trust – to leave money to care for a pet, find a trustee that will use the money to care for the pet.

Texas – would have had an honorary turst.  T’s intent was to leave, consider the will

· Everything else” residuary.  Chester takes remainder after Roxy dies.  

· ½ to Cheter and ½ to Roxy – Roxy dies, remaining goes to intestate heris.

Latent v. Patent ≠ Mistake

Misdecsription – Note 5, P 426.  Will describes Lot 6, Sq 403. T owned Lot 3, Sq 406.  Doesn’ tvoid.

McCauley v. Alexander – Texas – where omission isne’t apparent on the face “left to the church”  Court will not use extrinsic evidence to fill in the blanks.  Court supplies words “patent ambiguity, but court didn’t need extrinsic evidence.  

TPC § 68

P 438 – if devisee does not survive the testator, the devise lapses or fails.  Requires survivorship.  Amount will lapse in residuary  

1. devise: Specific – bequest of an object.

2. devise: general – gift of an amount

3. devise: Residuary – P 439 

To A, $5,000.  To B, $6,000. Rsiduary to X.  X dies $2,000  

If X dies first, residue goes through intestacy.

Allen v. Talley – left property to “living borthers and sisters”

· Phrase requires survivorship so no application of anti-lapse statute.  

· Words of survivorship precludes anti-lapse statute

· Rule: Will contains words of survivorship and it is clear that Mary wanted her siblings to share and share alike.  

· If they survive me – clear

· Living at execution or at death

· Poor wording by attorney

Jackson v. Schultz – children of Bessie “to her heirs and assigns forever”  

· Wife, 3 kids from prior marriage

· Spouse, not covered under anti-lapse statute.  

· T left not intestate heirs

· Attempting to sell title to land that they claim passed to them from step-father Leonard.

· L→ “to her and her heirs and assigns forever”

· AND – word of limitation – defines estate as fee simple

· OR – designates substitution – designed to avoid lapse

· Can and/or be substituted? Yes, in construction

· “and heir” subsequent reference to heirs designates they will take by substitution

· Intent that wife gets the estate

· Children have title 

· Heirs of T’s wife “her heirs”

· Construction terms

· Court will favor construction resolution when state will escheat

The large majority of cases holds that an EXPRESS requirement of survivorship states an intent that the anilapse statute not apply.

Example: T devises Blackacre "to my son Sidney if he survives me" and devises the residue of this estate to his wife, Wilma. Sidney dies in his father's lifetime, leaving a daughter Debbie. T is survived by Wilmaa and Debbie. Who takes Blackacre? 

Wilma-- because T expressly said "if he survives me." Had T said "to son, Jim" then Jim's child, Debbie, would take because there is no express provision of survivorship.

Another example: H devises 3/4 of his estate to his wife and 1/4 to charity. H's two children are mentioned , but not provided for, in H's will. The wife predeceases H. Who takes H's estate?

The wife's death does not trigger SS 68. So, the 3/4 she was going toget shifts to intestacy, and the charity still gets its 1/4. Then the children split the 3/4 THROUGH the statutes of decent and distribution.

Class gifts: Are created by testator's who are "group minded" or name a descernable group.

Example: T leaves his business to "my employees". At the execution of the will T had employees A,B,C,D. But at T's death, C was already dead. A, B, and D then split the company 1/3 each.

What if he leaves his company to A,B,C, and D and they are all employees of T's. But T has other employees, X, Y, and Z. Are A,B,C, and D a class? No. And if C is dead, and T had two kids, then A,B, and D each take 1/4 each, and the kids will take 1/8 each via intestacy.

A label of a "class" is only important if there is a lapse.

What if T says "to my employees, A, B, C, and D. But C never worked for him. C would enter extrinsic evidence to prove he could be considered an employee.

What if T says "to my friends." Too ambiguous to be considered a class or anything else. T just died In testate.

T says "to my nieces; A,B,C,and D." And B is dead when T dies, but B has two sons, O and X. The anti-lapse statute protects O and X because B was a niece. So, A, C, and D each get 1/4 and O and X get 1/8.

If, B had actually died BEFORE the will was executed and the testator didn't realize it, The anti-lapse statute would no longer apply for B, so O and X would be out of luck.  § 68 denies coverage to devisees who were not alive during the life of the will.

Courts are not going to reform a will based on a mistake. In their words, if T says "to my nieces; A,B,D, and E" But C was also a niece and the testator just accidentally left her out, and the lawyer didn't know, poor C is out. It was a mistake. 

Ademption -- is a specifically devised particularly named object of real or personal property. If specifically devised property is not in the testator's estate at the time of death, the gift is adeemed by extinction.

In a gift causa mortis, the item being given must be "delivered" at that moment.

A general devise is a devise that is not specific, not adeemed. A devise is general when the testator intends to confer a general benefit and not give a particular asset-- for example, a legacy of $10,000 to A. If there is not $10,000 in cash in the testator's estate at death, the legacy is not adeemed; other assets must be sold to satisfy A's general legacy. 

Wasserman v Cohen
Wills and trusts can easily be part of one comprehensive estate plan. But when you have a trust that is not part of a comprehensive estate plan, it is not necessarily treated with the same focus as a will is.  Question in this case was-- does ademption by extinction applies to a specific gift of real estate contained in a revocable inter vivos trust?

· Wasserman asked for the proceeds of a sale of an apartment building sold prior to T’s death.  

· Trial Court dismissed.  Affirmed.

· Freida Drapkin created a trust leaving an apartment 12-14 Newton to Wasserman.

· Drapkin sold the property prior to her death.  

· Rule – when a testator disposes, during his lifetime, of the subject of a specific legacy or devise in his will, that legacy or devise is held to be adeemed, “whatever may have been the intent of the testator”

1. To be effective, a specific legacy or devise must be in existence and owned by the testator at the time of death.

§ 70A Increase in Securities; Accessions

If T leaves "my 100 shares of GM stock to A" and the stocks split before T dies, how many shares does A get? 200. What about if the shares split after the testator dies? 200 shares-- same thing.  Per § 70A (a) (2)
You take a snapshot on the date of death.

I leave my Rolex to my nephew, Bob. Upon settling of the estate, no Rolex can be found, but there is a Piaget where the Rolex normally was kept, and Bob says, ok, I'll take it instead. Can this substitution be made? NO. The Rolex was adeemed. Bob doesn't get the Piaget.

"My 10 shares of Exxon" is a specific bequest.

"100 shares of Exxon" is a general bequest.

§ 70A (b) Unless the will clearly provides otherwise, a devise of securities does not include a cash distribution relating to the securities and accruing before death, whether or not the distribution is paid before death.

Abatement:
§ 322B

Rights of the Surviving Spouse: Part of the Marital Property System

· Community Property-- Husband owns a 1/2 undivided interest in all real property purchased during the marriage and Wife owns the other 1/2. Husband can only will his 1/2 undivided interest away and Wife can only will her 1/2 away.

Exception: H's will says:

1) I give all rights and title and interest in my wife and my four acres in the Woodlake subdivision to my pal Floyd, and 2) $2,000,000 to my wife.  If Wife elects to accept the $2,000,000 then she has acquiesced her 2-acre interest in the lot to Floyd. Weird-- but the law.  

ERISA-- Employee Retirement Income Security Act-- trumps state law.

Homestead-- nearly all states have homestead laws designed to secure the family home to the surviving spouse and minor children, free of the claims of creditors (except the primary mortgage co.) May also include certain personal property (furniture, clothing, cows, etc) up to some dollar amount of value.

· In Texas, the surviving spouse can ask for the court to set aside an allowance for 12-months for living expenses; but her income is taken into account by the court.

· Texas doesn't have an "elected share statute" because Texas is a community property state.

Horlock case 533 SW2d 352

Interloper gifts-- are they fraud on the spouse? Court looked at three things:

· Size of the gift compared to the total size of the estate. 

· The adequacy remaining in the estate to support the wife and kids.

· The relationship of the donor to the donee.

The classic conflict-of-laws rules used to determine which state law governs marital property are: 

· The law of the situs (where the property sits) controls problems related to land.

· The law of the marital domicile at the time personal property is acquired controls the characterization of the property (that is, as separate or community).

· The law of the marital domicile at the death of one spouse controls the survivor's marital rights.

Estate of Shannon
· Russell Shannon executed a will in 1974.  His daughter was the sole heir and if she did not survived Russell, then the estate went to her son.

· He married in 1986 and died in 1988.

· He made no changes to the will.  

· Lila – the new wife, petitioned for heirship and trial court died the petition.

· She dies and her son is substituted.

· Is Lila a pretermitted spouse?

· Yes.  Reversed and remanded.

· The Statute provides that if the testator fails to provide for a surviving spouse, who married the testator after the will’s execution, in his will, the omitted spouse shall receive a share.

· No intentional failure to provide for Lila appears in the will.

· No evidence shows that he provided for her outside the will.

· Ignored the $2,000 Widow’s Fund.

· Ignored Statements from Russell to his attorney that Lila was wealthy herself and her wanted to provide for his daughter.

Texas has an omitted child statute, called a pretermitted child statute, SS 67. If the testator has other children in his will, and his will does not say "all my children" or words as such, this statute kicks in.

Look first to see if the pretermitted child is taken care of somewhere else in the will. Look second to whether the testator specifically excluded the child. If neither of these are true, then the pretermitted child wil share equally in the proceeds of the estate. If there is a complete loss as to what to do, then the pretermitted child will be given an In testate share. If there is a surviving spouse, the pretermitted child gets notheing.

Azcunce v. Estate of Azcunce
Testator draws up a will. Later, another daughter is born. Then the T adds a codicil to the will, but fails to mention the new daughter. Daughter gets nothing, because the codicil republished the will and the T could (should) have included the new daughter at that time. Since he didn't, it is assumed he disinherited the daughter.

Espinoza v. Sparber
T's daughter (above) sues the law firm who drew up the codicil to her father's will, and left her out. She loss because she doesn't have standing (privity).

Testamentary Libel:
Woul you advise a client whowants to disinherit a child to give the reason in the will? No. The estate can be sued for testamentary libel. It better be true to survive the lawsuit. Just don't do it. The will is public record.

CHAPTER 8
Trust--a fiduciary relationship in which one person is the holder of title of property subject to an euitable obligation to keep or use the property for the benefit of another.

A fiduciary relationship is a heightened relationship; it is NOT an ordinary business relationship. You are held to a higher standard-- you are handling something for the benefit of someone besides yourself.

The person who maks a trust and intends to cause it to come into being is called: 

· Settlor

· Testator

· Donor

· Grantor

The settlor causes the trust to come ito being by giving something to the Trustee. What the settlor gives the trustee is called: 

· Corpus

· Property

· Principal

· the Subject Matter

The Settlor givs the Corpus to the Trustee for the benefit of the Beneficiary. The Beneficiary can also be called the "cestui' que trust".

Legal title is in the Trustee because the trustee can act almost as a fee simple owner, limited only by the terms of the trust agreement. 

The trustee acts for the benefit of the Beneficiary, who is the owner of the Equitable Interest.

The trust document is called the Trust Instrument. You don't have a clue as to what the trustee is suposed to do with the corpus of the trust until you read the trust instrument. YOU MUST READ THE TRUST INSTRUMENT!

Trustees normally get 5% of all monies "in" and monies "out" of the estate. 5% on the activity of the estate, NOT on the value of the estate.

You can't be the executor (trustee) and the attorney.

A trust pre-suposes specific things; if the trust is not definite, it may fail a test of subject-matter or corpus.

We cannot have a trust with less than two persons. You can never be in a fiduciary relationship to yourself.

The Setlor can be the Trustee for the benefit of the other person, or for the benefit of themself AND another.

Can A give property to A and B, as trustees for A? Yes. There has to be two people.

Can we have A give to trustee A, for the benefit of B? Yes.

Can A give to A, for the benefit of A,B, and C? Yes.

In some trusts there is no settlor-- a constructive trust (set up by law).

There are three requiremnets to crete a valid private trust:

1) Intent-- an expression of intent that property be held fo=r the benefit of someone other than the settlor.

2) at least one beneficiary.

3) an interest in property, in existence or ascertainable.

4) delivery of the race (corpus).

Tye trust may be created in the settlor'slife-- an inter-vivos trust.

Or it may becreated by will--a testamentary trust.

We must have delivery of the corpus to make the trust effective, EXCEPT where the settlor is the trustee.

We have to have a writing if the delivery involves real property; but when the property is not land, the delivery can be oral.

If the trustee gives the corpus to someone other than the beneficiary, can the beneficiary sue for the proceeds? Yes. This happens alot when people don't realize a trust has actually been created.

INTENT TOCREATE A TRUST

We don't need any particular form or words to form a trust or to demonstrate the intent required.

A rule: If a settlor has the intent to create a trust, and one was created, but a trustee was not named, we still have a trust. "A trust will not fail for want of a trustee, the court will appoint one."

The Probate Court in Texas has jurisdiction over trusts.

Trustee in Texas must account for the proceeds of the trust every 12 months to the beneficiaries. But, if the Trust Instrument requires the trustee to report more frequently, the Trust Instrument dictates.

Trustee Duty list: 

· Trustee has a duty to maintain accurate accounts, viakeeping receipts, checks, dispursements, etc.

Once you accept money on someone else's behalf, no matter how smal or how informal-- you are a trustee for that beneficiary. You have a fiduciary duty (which is HUGE), no matter how small the trust amount is.
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"I want you to take this money and take care of my house"-- the precatory language will prevent this from being a legally binding bequeth.

A trust can be declared by declaring that property is going to be maintained for the benefit of someone else. The mere acts of appearing to do this can create a "trust."

But,a gift which is imperfect for a lack of a delivery will not be turned into a declaration of trust for no better reason thn that is imperfect for lack of delivery. Courts will not supply conveyances where there are none.

In Texas, a trust created by a written instrument is revocable unless there is an express or implied provision that the settlor reserves the power to not revoke.

Courts will not torture a gift into a trust declaration.

A Resulting Trust is a trust that arises by operation of law in the situation where an express trust fails or makes an incomplete disposition. When this happens, ownership returns to the grantor (or settlor). And if settlor is dead, then to his estate via his will or his intestacy.

Example: A says I am placing this land with X as trustee for the benefit of B,C, and D. Then B,C, and D all die, before A, the trust fails and comes back to A through a resulting trust. Are B,C, and D's heirs protected by the predisposition statute? No, that is only for wills, not trusts.

If A puts anything into trust that fails, or runs out of beneficiaries, it returns to A via a resulting trust.

Constructive trust-- when property has been acquired in such circumstances that the holder of the legal title may not i good conscience retain the beneficial interest, equity converts him into a trustee.

Syllabus Property Code:

SS 112.001 Texas Property Code:

Methods of creating a trust:

1) via a declaration of trust

2) 

112.002 Must have intent to create a trust

112.003 Consideration-- we don't have to have consideraration, but a promise to create a trust in the future is enforceable.

112.004 Statute of Frauds

We can transfer personal property orally, but have to have a writing for transfer of real property.

112.007 Capacity

Settlor has to have the same capacity as a devisee in order to make a trust. But, note, it is harder (more difficult) to challenge the settor's capacity, because every day that goes by, is evidence that the settlor wanted the property he placed in trust to be in trust.

112.008 Trustee capacity

Trustee has to have capacity to take hold and transfer trust property. You can challenge a trustee's capabilities of handling the trust.

112.009 Acceptance by Trustee

A trustee accepts his position by signing his name. But, a trust will not fail for want of a trustee, because the court will appoint one if needed.
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Courts of law try to find a suitable corpus.

If the owner of property declares himself trustee of the property, a trust may be created without a transfer of title to the property. But courts will be reluctant to recognize questionable trusts which appear to be vehicles to defeat tax laws.

Trusts need to be clearly declared.

Grantor trusts--trusts where the income is taxable to the settlor (grantor).

Trusts must have one or morebeneficiaries. There must be someone to whom the trustee owes fiduciary duties, someone who can call the trustee to account.

Trusts can fail for want of :

1) intent

2) res (corpus)

3) qualified beneficiaries

4) definiteness -- "friends" is too indefinite, not legally definable.

Honorary trusts are allowed in Texas for the care of an animal. 
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Oral Intervivos Trusts in Land: offends our sense of what is right because you don't have a writing, which is required by the S of Frauds.

Oral trusts can be valid; sometimes they are not. Sometimes the court determines a constructive trust exists where:

· there is an oral promise to convey real property and/or an oral promise to reconvey the real property back to the donor.

· there is either undue influence, fraud, and/or a confidential relationship between the parties

· which amounts to unjust enrichment of the Transferee

· once the confidential relationship is determined, the burden of proof shifts to the party denying the existence of the trust.

· before the constructive trust will be imposed, the donor must be proven to have "clean hands"-- not doing this to avoid the law.

· Oral trusts for Disposition at Death

· This is a discussion of secret and semi-secret trusts.

· Secret trust-- T's will says all to A. But A knows that he is to keep the property for the benefit of B and C. Unless A comes forward and declares the existence of the secret trust, he will be unjustly enriched. The court will impose a constructive trust for the benefit of B and C.

· Semi-secret trust-- T's will to A as trustee. Ok, this clarly says this is a trust, but there's no beneficiary named. The trust is VOID. You have to have beneficiaries when you a trust. Semi-secret trusts are VOID in Texas, as violating the Statute of Wills. When the trust fails, a rsulting trust is created and is returned to the grantor. Where we have a residuary, it would lapse into the residuary.

· Discretionary Trusts-- the trustee has descretion over either the income or the principal or both. The trustee may dstribute the income when they feel (or were instructed) , and has descretion to determine who gets it and in what amount.

· The trustee MUST act only in the best interests of the beneficiary, and NEVER in his own interests.

· Mandatory trusts-- the trustee MUST distribute all of the income to the beneficiaries..

· In Texasit is not a spend-thrift trust unless it is declared to be. In a spend thrift trust, the beneficiaries cannot voluntarily alienate their interests nor can their creditors reach their interests. (i.e. can't use the trust as collateral for a loan). It is created by imposing a disabling restraint upon the beneficiaries and their creditors.

· Courts will assess public policy and the needs of the claimants (like creditors) in order to determine the "thickness" of the spendthrift provision.

· But a spendthrift trust can neve be set up by the settlor, for the benefit of the settlor. This would allow a settlor to set up moey unattachable by creditors.

· But, in order to keep creditors or tortfeasors from getting money from you, upon distribution from a trust, you can disclaim the interest-- this is not an action in defraud of creditors because you have disclaimed your present interest, as if you've never had it. SS 37A TPC

· Can the IRS overcome a spendthrift clause? YES! But, when a beneficiary to a discretionary trust, the beneficiary only has an "expectancy" interest and owns no real property-- he only gets it if the trustee awards it. The IRS can't overcome that term.

· A "changes in circumstances doctrine" is exampled where a T sets up a trust for his wife with the remainder to go the their sons. The mother's health needs were eventually huge and the sons tried to assign their interests to the mother by allowing the mother to invade the corpus of the trust. But the spendthrift clause prevented it. The court heard their argument that the "changes in circumstances doctrine" should allow such an assignment, but the court said "no." Any time we use the changes in circumstances doctrine, we have to go back to the original purpose of the settlor's intent.
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In the United States, the great weight of authority holds that a trust cannot be terminated prior to the time fixed for termination, if termination wouldbe contrary to a material purpose of the settlor.

Generally, a trust cannot be be teminated if it is a spendthrift trust, if the beneficiary is not to receive the principal until attaining a specified age, if it is a discretionary trust, or if it is a trust for support of the beneficiary. 

A Support trust says "I leave this money for the support of X" and, like a spendthrift trust, cannot be terminated prior to the satisfaction of the settlor's intent.

Suppose the beneficiaries are dissatisfied with the performance of the trustee or are dissatisfied with the fees charged:

1) we go first to the trust instrument and read its wording regasrding relacing the trustee

2) we go to the code and see what remedies it provides

3) we go to the court as ask them to enter (and solve) the fight.

If you are a trustee, you are required to apply the skills of the reasonable, prudent person. If you are a stockbroker, you are held to the heightened standard that stock brokers are held to, etc.

Private trusts-- cannot endure forever, as the must adhere to the Rule Against Perpetuities.

Charitable trusts-- are exempt from RAP and can go on forever.

Today, we have some perpetuity reform, so when a trust is deemed private, as opposed to charitable, the courts apply a term, "cy pres", (pro. sy pray) which means 'as near as possible'. In other words, they will allow the trust to continue in a form which is as close as possible to the settlor's wishes. The court might even allow the trust to run for 21 years and see if it, in fact, violates the RAP. 

The valid charitable purposes, for the purpose of creating a charitable trust, are:

1) the relief of poverty

2) the advancement of education

3) the advancement of religion

4) the promotion of health

5) government or municipal purposes

6) other purposes the accomplishment of which is beneficial to the community (the bulk of the community). A trust is not charitable merely because it is for the benefit of a class of persons.

READ THE CASE ON P. 859

Cy Pres is a doctrine of trust reformation.

SS 5.043 Texas Property Code-- talks about reforming interests that violate the rule against perpetuities.

Allows Administrative Deviation to apply cy pres and liberalize a document that otherwise would fail due to the RAP.

RAP-- lives in being at the time of creation of the instrument, plus 21 additional years.

The Cy Pres doctrine says-- "If property is given in trust to be applied to a particular charitable purpose AND it is or becomes impossible or impracticable or ilegal to carry out the particular purpose, AND if the settlor manifested a more general intention to devote the property to charitable purposes, the trust will not fail but the court will direct the application of the propert to some charitable purpose which falls within the general charitable intention of the settlor.

We need to know the difference between cy pres and administrative deviation. Administrative Deviation is not as radical as cy pres. Administrative Deviation only changes the way the trust is administered, but does not change the intent, or the beneficiaries as a whole-- it may expand the beneficiaries, to include more people.

Cy pres-- is a re-direction of the general use of the trust.

Our "Duty" list:

· Loyalty-- the mot important duty; the duty of undivided loyalty to the beneficiaries: The trustee must administer the trust solely in the interest of the beneficiaries.

Will:

Do not name co-executors. In Texas, the acts of one executor is the act of both. Co-executors, scrambling for power, try to act before the other one.

Trust:

If you have multiple trustees, in Texas, a majority of the trustees must agree.

Trustees cannot self-deal. A trustee who has the power to sell, vilates his duty if he sells the property to himself without the beneficiaries' consent. The beneficiaries can sue to have the trustee re-establish the property (put it back) or make the trustee pay them the profits he made.

If the trust instrument allows the trustee to sell the trust's assets to himself (as long as the sales price is fair and reasonable) it is ok, because the trust instrument allows it.

Trust Pursuit Rule:

A rule that can be applied when a third party purchaser is deemed not to be a bona fide purchaser for value and without notice of the breach of trust. 
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