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TORTS I OUTLINE

General Notes:

1. tort- a civil wrong, other than a breach of contract, for which the law provides a remedy

2. Major Purposes of Tort Law

1) provide a peaceful means for adjusting the rights of parties who might otherwise take the law into their own hands.

2) To deter wrongful conduct

3) To encourage socially responsible behavior

4) Restore injured parties to their original condition

I. Seven Intentional Torts  (nuemonic = FITTED CAB)

· Intent- the act must be done for the purpose of causing the contact or apprehension or with knowledge on the part of the actor that such contact or apprehension is substantially certain to be produced.  (Brian Dailey case)

· Intentional Acts are:

a) a voluntary act with the intent to cause a specific action

b) act is voluntary muscular contraction (ex: sleepwalking, sudden fainting – not act)

c) might not have actual intent, but substantial certainty of result is sufficient to consider the act intentional.

d) An act that normally would not be offensive or harmful, but ( knew that it would be offensive to the (.

· Transferred Intent-  This doctrine is where one intends to throw a rock at “A”, and the rock unintentionally hits “B” instead, the intent will be transferred and it is considered an intentional act.  This doctrine applies to assault, battery, false imprisonment, trespass to land, and trespass to chattels. (FIT BAT)

· The mentally ill are responsible for their torts. (3 reasons)

1) we don’t know exactly what they are thinking (could be faking)

2) it makes those who are responsible for them more careful (sue caretaker)

3) if they can remedy their wrongs then they should (( should not suffer due to (’s insanity)

·  “Intent” makes these intentional torts (most important element of intentional tort)

· “No Intent”, then it is negligent

· You cannot be intentionally negligent!!!

1)  Assault-   intentional, unexcused act that creates in another person a reasonable apprehension or fear of immediate harmful or offensive contect
*TWO ELEMENTS:

A) Intent to create the immediate apprehension of a battery

B) The immediate apparent ability to commit the battery

Examples:

a) pointing a gun at someone is an assault

b) a man comes up from behind you with a gun pointed at you, but you never see him.  This is not an assault because you never see him and therefore have no apprehension of the battery.  Must have both elements for it to be an assault.

c) Words alone are not enough to constitute a battery unless they are a case like the man causing another to jump off cliff because he told him there was a rattlesnake on his foot.

d) If someone says he is not scared of a certain action, this does not wipe out his cause of action for assault. (Apprehension is not the same as fear in the law)

e) if it is a conditioned statement then it is not an assault ( “if you do that again, then I will hit you”) = no assault due to no immediate apprehension

DEFENSES:

1) Consent

a) informed- ( must know all relevant facts for consent to be valid

b) scope of consent- ( must not initiate a touching that the ( has not consented to or reasonably expected.

2) Self- Defense

a) ( must not be the initial aggressor

b) P must reasonably believe force is necessary to protect from bodily harm.

c) Amount of force used must be reasonable

3) Defense of Others

a) Rest. 76 adopts the position that a person may intervene and use reasonable force to defend another.

b) If the person intervening is mistaken in his belief that intervention is necessary, he is not liable so long as his mistake was reasonable.

4) Defense of Property

a) One must have made a prior demand that the person cease their action before resorting to force. (or show that one would have done no good)

b) MAY NEVER USE DEADLY FORCE TO DEFEND PROPERTY!  (Katko v Briney “trapdoor shotgun”)

2) Battery-  unexcused and harful or offensive physical contact intentionally performed (page 30)

1) elements

a) intent

b) offensive touching w/o consent

c) causation/damages

2) an actor is subject to liability to another for battery if:

a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person , or an imminent apprehension of such a contact, and 

b) an offensive contact with the person of the other directly or indirectly results.

3) An act which is not done with the intention stated in Subsection 1a) does not make the actor liable to the other for a mere offensive contact with the other’s person although the act involves an unreasonable risk of inflicting it and, therefore, would be negligent or reckless if the risk threatened bodily harm.

Examples:

a) a man carrying a lunch tray had it snatched up in an offensive manner = battery.

(Fisher v Carrousel hotel pg. 31)

b) something closely connected to the body such as a dog on a leash would also be  considered battery.

c) Bumping in to someone in the hall is not a battery


d) Two boys on the playground and one playfully kicks the other in the shin, not knowing that the boy had a wound under his jeans.  The kick caused the wound to open and become infected.  This was considered battery by the court.

e) can have battery if “transferred intent” applies; ex. Two boys on the roof and a man throws a stick a one to get him off and hits the other = battery due to “transferred intent”

DEFENSES:  ALL 4 DEFENSES LISTED ABOVE

(3) False Imprisonment-  
The direct constraint by one person of the physical liberty of another,




 against their will, without legal justification. 

· 3 basic elements:
(1) intent to confine

(2) actually confined

(3) ( is aware of confinement

1) Notes on False Imprisonment:

a) confine the wrong person on accident = F.I.  “MISTAKE IS NO DEFENSE”

b) can be FI in a state, country, etc…

c) if there are other ways for the person to get out, no FI.  However, the person does not have to take unreasonable or dangerous risks to get out.

d) One must know they are being confined to constitute FI.  Exceptions to this are children and adults that have been injured.

e) “shopkeeper’s rule”- as shoplifting increases we see that the law allows store owner’s to hold those who they have reason to believe have stolen. Can hold them for a reasonable time and must use a reasonable method to do this.

f) Holding one aboard a ship and not letting them use a boat to go ashore is considered FI

(Whittaker v Sanford) (denial of only means out is sufficient)

2) Defenses to False Imprisonment:

a) lack of protestation- the person gave implied consent (they went along with it)

(Hardy v Labelle) jewelry worker wanted to stay to prove her innocence

b) shopkeeper’s rule

c) Necessity to hold the person (proper justification) ex. Lawful arrest

d) All 4 defenses listed above

3)  Intentional Infliction of Emotional Distress

Four elements:
1) the conduct must be intentional 

2) the conduct must be extreme or outrageous (go beyond all possible bounds of decency)
3) there must be a causal connection between the conduct and the distress 

4) the distress must be severe

Notes on IIED:
1) the 4 element test is subjective and it depends on the life of a certain person; must be used on a case by case basis.

2)   Unforeseeableness of the result is not a defense against IIED

3) Damages:

a) medical expenses

b) pain (physical) & suffering (mental)

4) Texas no longer requires physical damage for a claim of IIED

5) Rest. § 46 :  “one who without privilege to do so, intentionally causes severe emotional distress to another is liable for (a) the emotional distress, and (b) the bodily harm resulting from it.

· The outrageous conduct may be less when:
(1) ( has knowledge that ( is sensitive to this conduct

(2) there is an entire group that one knows or should know is sensitive 
(3) the ( is a public utility worker (ex. Innkeeper)
DEFENSES:

1) all 4 defenses mentioned above

2) (’s lack of knowledge that the ( was present at the time

3) (’s lack of knowledge of (’s unusual susceptible to emotional upset

5)  Trespass to land  - person, w/o permission, enters onto, above or below the surface of land that is owned by another; causes anything to enter onto land; or remains or permits anything to remain on land after being told to leave
A. Elements to trespass to land:
1) must be an invasion affecting an interest in the exclusive possession of his property

2) an intentional doing of the act which results in the invasion

3) reasonable foreseeablity that the act done could result in an invasion of (’s possessory interest, and

4) substantial damages to the property (MINORITY VIEW)


B. Notes on trespass to land.

· every unauthorized, and therefore unlawful entry into another’s land is considered trespass.

1) interference with the use and enjoyment of the land owner’s land

2) “MISTAKE IS NO DEFENSE TO TRESPASS”

3) negligent trespass can only happen if the trespasser does not intend to enter the land 

i.e.  one’s car is out of control and it swerves into another’s property. In negligent trespass one must show actual damage to have cause of action.

4) nominal damages awarded if you prove your cause of action but there are no damages to your land.

5) If one enters another’s land for an extended period of time with no contest by the owner, one can eventually gain the right to enter the land.

6) Trespass- interferes with the possession of the land

Nuisance- interferes with the use and enjoyment of the land.

(can bring both actions in one case)

7) The airspace above the immediate reaches of the land is public domain

(Eastern Airlines case)

8) It is trespass if one stays on another’s land longer than the owner has consented them to do so.

9) to recover damages under trespass when dealing with gaseous particles the owner must show actual and substantial damages to his land. (Bradley v Smelting Co.)

DEFENSES:

1) having the consent of the person in lawful possession of the land

2) ( enters the land to reclaim his own property that is on (’s land

3) entry under public or private necessity

· private necessity = pay for damages to the property

· public necessity = will not have to pay for damages

4) entry to abate public or private nuisance

6)  Trespass to Chattels

one who w/o consensual or other privilege to do so, uses or otherwise intentionally intermeddles with a chattel which is in possession of another is liable for a trespass to such person if,
 (a) the chattel is impaired as to its condition, quality or value

 (b) or the possessor is deprived of the use of the chattel for a substantial time

 (c) or bodily harm is thereby caused to the possessor or harm is caused to some person or thing in which the possessor has a legally protected interest.
Elements

1) damage

2) substantial interference

3) disposition

Notes on trespass to chattels:

1) a chattel is any object that is not real estate or an improvement to real estate.  Something that is removable.

2) Not as serious as conversion

3) No interference = no claim

Substantial interference = trespass to chattel


       Denying the owner their chattel for substantial time = conversion



DEFENSES:  ALL 4 DEFENSES MENTIONED ABOVE

7) Conversion

***state difference f/ trespass to chattel on exam***
(1) conversion is an intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel.

(2) In determining the seriousness of the interference and the justice of requiring the actor to pay the full value the following factors are important:

a) the extent and duration of the actor’s exercise of dominion or control

b) the actor’s intent to assert a right in fact inconsistent with the other’s right of control

c) the actor’s good faith

d) the extent and duration of the resulting interference with the other’s right of control

e) the harm done to the chattel

f) the inconvienence and expense caused to the other

The ways one can convert a chattel include the following:

1) acquiring possession of the chattel (stealing it)

2) damaging or altering the chattel (intentionally running over an animal & killing it)

3) using it: bailee seriously violates terms of the bailor

4) receiving it: obtaining possession after buying it from a theif

5) disposing of it: selling someone’s chattel

6) misdelivering the chattel:  delivery to wrong person, chattel is then lost

7) refusing to surrender the chattel: won’t return it to the owner

Examples of conversion:

1)keeping the keys to someone’s car (denying them the use of their chattel)

2)info of scientific inventions, literary property produced by owner, and secret plans                    formulated to conduct commerce are all subject to conversion.

3)files that were stolen from a man’s office showing his mischief and then returned were not subject of conversion.  (Pearson v Dodd)



DEFENSES:



1) consent of the owner of the property ( is converting

2) ( can prove it was a necessity 

II.  Defenses to Intentional Torts

1) Consent:
a) express- one actual says they consent to a certain action

b) implied- by one’s actions they consent to the action (woman on board the ship held out her arm to get the vaccination = implied consent to the shot)

c) person consenting must know what they are consenting to.  Fraudulent consent is not consent at all. (Dr. brought his friend to the delivery of baby and she and her husband thought he was a assistant = no consent)

d) In medical field, if it is a life threatening emergency, and patient is unconscious, we hold that the patient would give consent in ordinary situations.

e) Parents can make martyrs of themselves, but not of their children.  If a child is dying and his parents don’t want a procedure performed due to religion or other reasons, the parents cannot speak for the child.  Medical care will be ordered.

f) However, woman consents to right ear operation and while under anesthia the doctor decides to perform surgery on left ear instead = no consent.

g) Calling EMS, and EMS takes meds to diagnose attempted suicide, implied b/c you called EMS

2) Self – Defense
1) existence of privilege

a. anyone is privileged to use reasonable force to defend himself against a threatened battery

2) retaliation

a. once the battery terminates the privilege of self defense also terminated

b. even if a person initially was an aggressor, once he has retreated he has a right to self defense against the person he initially threatened

3) reasonable belief

a. Privilege exists when the def reasonably believes that the force is necessary to protect himself against battery even though there is in fact no necessity

4) Provocation

a. Insults, verbal threats, or opprobrious lang do NOT justify the exercise of self-defense

b. If the words are accompanied by an actual threat of physical violence reasonable warranting an apprehension of imminent bodily harm then you may exercise self-defense

5) Amount of force

a. Privilege is limited to the use of force that is or reasonable appears to be necessary for protection against a threatened battery.  Differences in age, size an relative strength are proper considerations

b. To justify resistance with a deadly weapon, the def must have a reasonable apprehension of loss of life or great bodily injury 

c. The def has the burden of proof that the use of force was reasonable under the circumstances.  Some JRD shift the burden to the pltff if the def is a police

6) Retreat

a. He may stand his ground and use any force short of that likely to cause serious injury if there is the slightest doubt that he can safely retreat.

b. Common law says that rather that kill his assailant or seriously wound him the def must retreat to the wall

7) Injury to a third party

a. If he is defending himself and accidentally hurts a third party then he is NOT liable to the 3rd unless there is some negligence to the 3rd.
· The self-defense must be an immediate reaction to the threat; one cannot wait 30 min. and then claim they were using self-defense

3.  Necessity
A. Public Necessity- If it is a public necessity to damage one’s property or destroy it there is no liability on the part of the (. 

1) tearing down someone’s building to keep the fire from spreading and destroying all the buildings in the city

2) must be done in good faith and there must be an apparent necessity

B. Private Necessity- If it is a necessity for a person to use another’s land or property in a situation they will not be a trespasser, but they will be liable for the damages to the other’s property.

4. Defense of Others
A. Rest. 76 adopts the position that a person may intervene and use reasonable force to defend another.

B. If the person intervening is mistaken in his belief that intervention is necessary, he is not liable so long as his mistake was reasonable.

5. Defense of Property
A. One must have made a prior demand that the person cease their action before resorting to force. (or show that one would have done no good)

B. MAY NEVER USE DEADLY FORCE TO DEFEND PROPERTY!  (Katko v Briney “trapdoor shotgun”)

6. Recovery of Property
A. Shopkeeper’s Rule:

1) must have a reasonable belief or suspicion of the theft

2) must only detain the person a reasonable amount of time

3) must use reasonable force to detain the person

4) must be in fresh pursuit of the person (immediately after the act)

B. If a person has taken possession of another’s property by misrepresentation or fraud the lawful owner can take the property back by means of reasonable force. (Example: the man fraudulently bought stove on credit he didn’t have)

7. Authority of Law
A. If a person is commanded or authorized by law for specific act, then he is not liable for doing it.

B. Ex.  Seizure of goods, arrest of a person (not excessive force)

8. Discipline
A. a parent can discipline their child without being liable for battery

B. a teacher can discipline a student; however, in this situation we look to the motive of the discipline (cannot be anger) not excessive force to discipline

C. military officers over their subordinates

D. Captain of a ship over his crew members (again, it must be reasonable under the circumstances)

9. Justification
A. One can use restraint and detention to keep a person from inflicting personal injuries or interfering with or damaging real or personal property in one’s lawful possession, and it will be justified and therefore, not unlawful.

B. Ex.  The bus driver that F.I. the kids on the bus because they were vandalizing the bus

IV.  Negligence

A. Four elements for a cause of action of negligence

1. DUTY: A DUTY MUST EXIST

2. BREACH: THERE MUST BE A BREACH OF THAT DUTY

3. CAUSATION: A CAUSAL CONNENCTION BETWEEN THE CONDUCT & INJURY

4. DAMAGES: ACTUAL DAMAGES, LOSS, OR INJURY MUST OCCUR

B. Further Explanation:

1) DUTY

a) One must have a duty to use reasonable care; is the actor required by law to conform to a certain standard of conduct to protect others from unreasonable risks in this situation?

b) A prior occurrence of something makes a person on notice, and once there is notice of a situation the person has a duty.  Ex.  (dog bites once = notice; twice = liability)

c) Was it foreseeable? If ( knew or should have known about the dangerous situation then we can say that it was foreseeable. (if it happens once, then it is foreseeable)

2) BREACH OF DUTY

a) A failure to conform to the required standard; this is a breach of the duty that one has that was mentioned above; if no duty, then there can be no breach of duty!

3) CAUSAL CONNECTION

a) There must be a causal connection between the conduct and the resulting injury.  There are two elements that make up the causal connection:

(1) causation in fact (FACT DECISION)

(2) Legal or “proximate” causation (POLICY DECISION)

4) ACTUAL DAMAGE RESULTED FROM BREACH

a) An actual loss or damage resulting to the interests of another.  Nominal damages to vindicate a technical right cannot be recovered in a negligence action if no actual damage has occurred.

C. OWNER’S DUTY TO PROVIDE AGAINST RESULTING INJURIES IS FUNCTION OF 3 VARIABLES:

1) The probability that the event will occur (P)

2) The risk of injury when the event does occur (L)

3) The burden of providing adequate precautions (B)

*** liability depends on whether B is less than ( multiplied times L  (B<PL)***

· One may owe a duty of care to someone if they know of the risk and know that it is possible that the risk will cause harm.  If one knows that children will play on the railroad machinery, then that person has a duty to the children to keep the machine locked up. (Chicago Q B&R v Krayenbuhl)

D. STANDARD OF CARE

E. The Reasonable Prudent Person

(1) This is an objective test: What would a reasonable ordinary prudent person have done in that particular situation? This is the question you should ask yourself.

(2) Must keep a standard consistent and not changing according to the facts.

(3) example:  Delair v Mcadoo- in this case it was found that a reasonable prudent person should have known his tire was going to blow out since the steel belts had worn through the rubber.

F. Negligence As A Matter of Public Policy

Trimarco v Klein: In this case we are given a rule that says that evidence of what has become customary in a certain line of work by public policy can be used to show that it is now the standard of care that should be used by those engaging in that line of business.  Jury will decide if the custom was established.

G. “EMERGENCY DOCTRINE”

· One is allowed to save his own life even if it puts others at risk if the situation is an emergency.  A gun pulled on a taxi cab driver, and he jumps out while the car is moving = no negligence

· This doctrine refers to the reflective aspect of an emergency.

· Jury will look to the degree of harm that was threatening the ( and might excuse SOC under the circumstance

H. “DOCTRINE OF IMMINENT PERIL”

· In this situation a person is acting on his reflexes.  A lower SOC is allowable in this situation because the person does not have time to think or reflect on his actions.

· Ex. A wasp is flying around in your car and you are allergic, you jerk the wheel when it flys at you = no negligence (lower SOC)

I. Standard of Care for the Disabled (Blind Person)

· ROPP-CB : Reasonable Ordinary Prudent Person under Circumstances & Blind

· DO NOT HAVE A SEPARATE STANDARD OF CARE FOR DISABLED

· There are some situations in which a blind person is at an advantage (i.e. at night)  We must always consider the circumstances and how the blind person acted in these circumstances.  

· WOULD A REASONABLE ORDINARY PRUDENT PERSON HAVE ACTED THIS WAY IF THEY WERE BLIND?

J. SOC for Children

· FOUR  FACTORS TO CONSIDER IN A CHILD: (use unless inherently dangerous or adult activity)
(1) AGE

(2) MATURITY

(3) EXPERIENCE

(4) EDUCATION/INTELLIGENCE
(5) SOPHISTICATION

· Children are usually not (’s so we can look at them on a more individual basis.

· HOWEVER, IF A CHILD IS ENGAGING IN AN ACTIVITY THAT IS PREDOMINANTLY AN ADULT ACTIVITY (SNOWMOBILING/FARM LAND) THEN THE CHILD WILL BE HELD TO THE SAME SOC AS AN ADULT.

· TWO PART TEST TO DETERMINE THE SOC FOR THE ACTIVITY:

(1) IS THE ACTIVITY AN INHERENTLY DANGEROUS ONE?

(2) IS THE ACTIVITY A PREDOMINANTLY ADULT ACTIVITY?

Only way to get around is vicarious liability on the parents

K. SOC FOR THE INSANE (MENTALLY ILL)

· As a general rule, the insane are not excused from their torts or their negligence.  However, a sudden mental disability for which a person did not have warning may excuse a person from what would have been a violation of the SOC and therefore, negligence.

· If the person is on notice of the occurrence of mental illness, then he is liable.

· THREE POLICY REASONS WHY INSANE ARE LIABLE FOR TORTS:

(1) Where 2 innocent people must suffer loss, it should be burdened to the one who caused the accident.

(2) To induce those interested in the estate of the insane person to restrain & control him.

(3) A fear that insanity defense would lead to false claims of insanity to avoid liability.

· However, if a person’s mental capacity prevents them from being aware of a certain risk or danger, they can not be contributory negligent in a case. (Lynch v Rosenthal; arm got caught in the plow and cut it off)

L. SOC FOR A PROFESSIONAL

(1) What makes one a professional in a certain field?

(a) Knowledge (from education)
(b) skill (from training)
(c) education

(d) experience (from practice)
WE MUST HAVE AN OBJECTIVE MINIMUM SOC FOR ALL PROFESSIONALS IN THAT FIELD!  (PILOTS, DOCTORS, LAWYERS, DENTISTS, ETC…)

· All professionals are held to the same standard of care unless you say you are a specialist (new MD and MD that is about to be board certified, new MD has same SOC as MD about to be board certified)
· There is a “MINIMUM SOC FOR EACH PROFESSION THAT MUST BE MET”

· Specialist are held to the SOC of their special field (ex. Reasonable Ordinary Prudent Nuerologist) but person with less experience isn’t (SOC for specialist is higher than SOC for professional)
IN MAL-PRACTICE CASES:

· In an act or omission there is always these questions:

(1) What is the SOC?

(2) Was it breached?

(3) Did this breach cause the damage or injury?

· RULE:  negligence of a physician by reason of departure from the SOC must be established by expert medical testimony (ex: not taking an x ray before surgery in1938), 
· Exception : if it is so grossly apparent that a regular person could identify with it. (cut off the wrong leg).
To prove best judgment use an expert testimony in the same field, custom isn’t sufficient to prove best judgment.
Mistake of judgment isn’t necessarily liability; rather it must be departure from SOC.
*Why don’t doctors want to testify against one another?

(1) referral system

(2) ostracism (outcasted)

(3) they fear they will be negligent in the future

LOCALITY RULE:

· This rule states that one is held to the SOC of the practitioners in your local area, and not that of a national standard.

· RULE: However, today with the national accreditation and technology, a national standard of care is more accurate to describe the SOC. (Tx has no locality rule)
· School of medicine – philosophies of management, one school of medicine can’t discriminate against another (chiropractic, homeopathic, allopathic), need expert witness of same SOM as D.
M. INFORMED CONSENT

How should we decide how to judge the SOC for a physician informing the patient?

· It cannot be the ROP physician because they will never be held liable

· It cannot be the ROP patient because they do not have enough knowledge to know what they should or need to know.

· RULE: BENEFITS/RISKS IDEA WAS ESTABLISHED; THIS SAYS THE DOCTOR MUST TELL THE PATIENTS ALL BENEFITS FROM PROCEDURE, AND ALSO ALL RISKS THAT GO ALONG WITH THE PROCEDURE.

INFORMED:

(1) WHAT ARE THE BENEFITS EXPECTED FROM PROCEDURE?

(2) WHAT ARE THE RISKS OF THIS PROCEDURE? (risk - material and substantial danger)
(3) WHAT ARE THE ALTERNATIVES TO THIS PROCEDURE? (what are the likelihoods when nothing is done?)


QUESTIONS ASKED TODAY TO SEE IF ONE WAS INFORMED:

(1) Is this something a “reasonable patient” would want to know and something that a “reasonable doctor” would have told them? ( was patient not informed of risk)

(2) Would the patient have declined the procedure had they known about this information?

(3) Did the unknown risk cause damage or injury?

POTENTIAL DEFENSES
(1) SHOULD THE PATIENT HAVE KNOWN THIS ANYWAY?

(2) WAS THERE A REASON NOT TO TELL THE PATIENT?

(a) disclosure might be detrimental

(b) it was an emergency
when defect is found how long do you have to correct it? Time depends on the circumstance (ex: air puff on eye
MOORE V REGENTS:  “Landmark Case”

· The doctor knew before hand that he was going to use the patient’s tissue for research and possibly make a profit off of the tissues.  However, he did not tell the patient.  He is liable because he must inform the patient of all benefits and risks.  The patient may have gotten a second opinion on the procedure to make sure the doctor was not acting solely for his own benefit.  
· RULE: A DOCTOR HAS A DUTY TO DISCLOSE ANY RESEARCH CONNECTED WITH THE PATIENT’S TREATMENT.  
· Full Disclosure – starting to catch on with clinics, universities.  Must ask, is it a conflict of interest (usually always is, taking case b/c money or patient needs help).  When it becomes to bold then talk to malpractice board
V. NEGLIGENCE PER SE (“NEGLIGENCE AS A MATTER OF LAW”)

HOW TO WORK THROUGH A NEGLIGENCE PER SE FACT PATTERN:

(1) DOES THE STATUTE AIM TO PROTECT FROM THIS PARTICULAR TYPE OF HARM? (intent of legislatures)

(2) IS THE ( A PERSON THAT THE LEGISLATURES INTENDED TO PROTECT WITH THE STATUTE? (protected class of persons)

(3) WAS THE ( ACTUALLY HARMED BY THE ACT THAT THE LEGISLATURE INTENDED TO PROTECT THIS GROUP OF PERSONS FROM? (causation)

(4) DID THE HARM THE P SUFFER, MATCH THE HARM THAT THE LEGISLATURE WAS TRYING TO PREVENT?
A. Rules of Law

· Generally, unless reasonable minds could not differ, the standard of care by which negligence is measured is a question for the jury.

· However, in some cases the court will rule that the jury has nothing to deliberate about, because, “as a matter of law” the ( was negligent.

· One major weakness of neg. per se (by statute) is that it takes away all the circumstances that are usually considered when deciding a neg. case.

B. Two Forms

(1) By statute (an actual law) – don’t take into account the circumstances
(2) By common sense (so obvious a laymen could identify it)

· In both of these, the ( must still show the negligence caused the damage/injury

RULE:
WHEN A STATUTE IMPOSES A LEGAL DUTY ON A PERSON, VIOLATION OF THIS STATUTE CONSTITUTES CONCLUSIVE EVIDENCE OF NEGLIGENCE PER SE.

C. EXAMPLE: “Dram Shop Act”- this creates liability in the tavern owner for serving a patron past the point of intoxication.  However, he is not liable to the patron, rather to the third party that is injured by the actions of the intoxicated patron.

· Social Hosts are not liable because the statute was not passed with the intention to protect those that are guests at someone’s party.  However, we are seeing a trend that if the host is gaining something from the party (business) he may be liable.

D. Important Cases: INTENT OF THE LEGISLATURE
(1) Ney v Yellow Cab: the man left his car on the street with his keys in it; it was stolen and caused injury to another; however, no neg. per se because the statute was passed to protect people from cars rolling away on their own, not theft of the vehicle. (you must go to the legislative history to find out their intentions)

(2) Brown v Shyne: the statute was passed to protect people from licensed practitioners that were incompetent.  The ( in this case was treated by an unlicensed practitioner.  The statute was not intended to protect people from unlicensed practitioners, only those that had licenses, but were incompetent = no neg. per se!

RULE: AN OMISSION TO PERFORM A STATUTORY DUTY CAN ALSO GIVE CONCLUSIVE EVIDENCE OF NEGLIGENCE PER SE.  ( ex. failure to drive with headlights on)

E. DOES THE VIOLATION OF A STATUTE ALWAYS MEAN THAT ONE IS NEGLIGENT PER SE?    NO!  VIOLATION MUST CAUSE THE DAMAGE.
RULE: AN ADEQUATE EXCUSE FOR VIOLATION OF A STATUTE MAY RELIEVE ONE FROM LIABILITY BY NEGLIGENCE PER SE.



ADEQUATE EXCUSES:

(1) violation is reasonable due to the actor’s incapacity

(2) he neither knows nor should know of the occasion for compliance

(3) he is unable after reasonable diligence or care to comply

(4) he is confronted by an emergency not due to his own conduct

(5) compliance would involve a greater risk of harm to the actor or others

VI. PROOF OF NEGLIGENCE

A. Ask these questions:

(1) Who had the duty?

(2) Did they adhere to this duty?

(3) Did the breach of duty cause the damage?

B. SEVERAL RULES FOR PROOF OF NEGLIGENCE

RULE: CIRCUMSTANTIAL EVIDENCE CAN BE ENOUGH TO SATISFY THE BURDEN OF PROOF OF NEGLIGENCE IF A REASONABLE JURY CAN MAKE THE INFERENCE FROM THE EVIDENCE THAT ( WAS NEGLIGENT.

RULE: WITHOUT NOTICE OF A DANGEROUS SITUATION, A ( CANNOT BE FOUND TO BE LIABLE FOR NEGLIGENCE.  HOWEVER, IF HIS BUSINESS IS ONE IN WHICH HE KNOWS OR SHOULD KNOW OF A RISK, THEN HE DOES NOT HAVE TO HAVE CONSTRUCTIVE NOTICE OF BANANA OR PIZZA ON THE FLOOR.

CONTINUOS CONDITION OR EASILY FORESEABLE DANGER = NO NOTICE 

CONSTRUCTIVE NOTICE – D should have known of risk

ACTUAL NOTICE – Evidence that D did know of risk
VII. RES IPSA LOQUITUR: “the thing speaks for itself”

· This doctrine is applied in cases that there is no explanation for the occurrence, but it is likely that it occurred due to some negligence.  The burden is on the ( to then show contrary evidence that proves he was not negligent.  (’s proof that he showed due care in his procedures will not be enough to rebut the negligence in RIL doctrine.

HOW TO WORK THROUGH A RIL FACT PATTERN:

(1) THIS TYPE OF EVENT DOES NOT ORDINARILY OCCUR WITHOUT SOME TYPE OF NEGLIGENCE

(2) WAS THE ( CONTRIBUTORILY NEGLIGENT? (other causes also eliminated)

(3) DID THE ( HAVE CONTROL OVER THE SITUATION?  WAS THE ( NEGLIGENT IN THE ACCIDENT?

A. Slip and Fall Accidents

(1) business invitees are owed a higher SOC by the owner than a normal person would be

(2) how much maintanance does the carrier undertake to keep the place safe from harm.

(3) Contributory negligence- the customer must also look out for himself.  Look to see what ( was doing at the time of the accident.

RULE: IN RIL CASES, ONE MUST SHOW THAT IT WAS MORE PROBABLE THAN NOT THAT THE ( WAS NEGLIGENT. (NOT PERPONDERANCE OF EVIDENCE)

· IF YOU HAVE SPECIFIC EVIDENCE OF NEGLIGENCE, USE IT.  IF NOT, THEN APPLY THE RIL DOCTRINE. (puts something in the scale for the ()

B. Landmark Case: Ybarra v Spangard (wakes up from anesthia with bad elbows)

RULE: WHEN A PERSON GOES INTO THE HOSPITAL IN IS PUT UNDER BY ANESTHIA, AND THEN AWAKES WITH INJURY IN AN AREA NOT OPERATED ON, THERE IS A RIL CASE AGAINST ALL THE DOCTORS/ANESTHISITS IN THE ROOM.

C. Very Few med mal cases in which RIL works (don’t need expert testimony):

(1) operation on wrong part of body

(2) mechanical devices in the hospital cause injury

(3) x-ray burns

(4) foreign objects (leave clamp in body and sow up)

D. RIL is still a jury decision

Sullivan v Crabtree (passenger killed in truck crash)

RULE:  RIL ONLY BRINGS UP REASONABLE EVIDENCE IN THE ABSENCE OF AN EXPLANATION, THAT THE EVENT WAS DUE TO NEGLIGENCE.  THE JURY STILL DECIDES WHETHER THE EVENT WAS DUE TO THE NEGLIGENCE OF THE (.

VIII. CAUSATION IN FACT

A. Sine Qua Non- something on which something else depends

B. Ask this question: “But For” the negligence, would the damage/injury have occurred?

· Was the negligence in each case a substantial factor in bringing about the injury or damage?  If the injury would have occurred anyway, then the ( cannot be found liable for damage, because he did not cause it.

RULE: If negligence is not a substantial factor, ( cannot be held liable.

C. Example cases:

(1) Woman falls down an unlit stairway while boarding a train; she was large, and was rushing; however, the ( not having the stairway lit multiplied the chances of an injury and we can say that this was a substantial factor in her injury = ( liable.

RULES: Neg. was a substantial factor in injury; also, COMMON CARRIERS HAVE A HIGHER STANDARD OF CARE TOWARD THEIR CUSTOMERS THAN DOES AN ORDINARY PERSON.

A. LOSS OF CHANCE DOCTRINE: (Texas does not recognize this doctrine)

· This refers to the fact that one may still recover for the damages caused by negligence even when he had less than 50% chance of living, winning, etc…

· If he had a 40% chance of living and the doctor made a negligent diagnosis that decreased his chances of survival by 20%, then the ( may be able to recover for the damages resulting from this 20% loss due to doctor’s negligence.

· Note: Texas does not recognize this doctrine.  In Texas, if a person has less than 50% chance of survival, he may not recover anything from a doctor that makes a negligent diagnosis and decreases his chances of survival.

B. Expert Testimony to show Causation

RULE: (Daubert Test) For scientific expert testimony to be admissible it must:

was the research done, and done with sound methodology?

was the research and result accepted by the appropriate scientific community?

is the theory published?

has it been tested over time?

is the error potential acceptable?

assist the trier of facts in understanding or determining a fact that is at issue in the case.

IX. CONCURRENT CAUSES

· Refers to who is liable when there are two causes that bring about an injury/damage

A. Example Cases:

(1) passenger was injured when the car he was riding in rear-ended an 18-wheeler that was parked in the road with no lights on.  However, it was found that the driver of the car was negligent in the wreck as well. Who is liable for damage to (?

RULE: Joint and several liability states that everyone that is negligent in causing the damage is liable for the damage. ( can go after whichever ( has deep pocket or ( can go after both (’s.

(2) Two fires combine to burn the (’s property. One started negligently by the ( and the other fire is unexplained.  ( claims other fire would have caused the damage to property.  Is the ( liable for the damages? Yes.

RULE: If the (’s negligence was a substantial or contributing factor to the damage then ( is liable for the damage.

B. PROBLEMS IN DETERMINING WHICH PARTY CAUSED THE HARM

(1) Note Case: 3 hunters are quail hunting. 2 of them shoot at a bird and one bb strikes the ( in the eye causing damage.  Who is liable for the damage since there is no way to prove which of the (’s actually caused the harm?  BOTH!

C. SUBSTANTIAL FACTOR TEST WHEN ADDRESSING MULTIPLE ( ‘S

· (1 and (2 are both substantial factors in the damage of the ( .  But, (3 was neg., but not a substantial factor.  (3 is liable for the % that his neg. caused the damage.

X.  PROPORTIONATE THEORY:
· If you are negligent in the market place then you are liable for your % of the production of the product you put in the marketplace (DES Case) 
· Ex: 25% of production was yours, then you are liable for 25% of the damage (pills that mother took when P was in womb.  Don’t know which drug manf. it was so sue the 5 main drug manfs.  Ct looked at % of market each company had at time of pill manf.) 
XI. PROXIMATE OR LEGAL CAUSE: (not for intentionally torts, just negligence) p.349 By Way of Synthesis
· Proximate- how near; can use distance and time to figure; after cause in fact (but for test) is established, then we look to see if the ( was the proximate cause of damage.
· This refers to whether the act of the ( was the actual cause of the injury.  Also referred to as the legal cause.  Was there any intervening cause that might have caused the damage? This deals with facts immediately surrounding the injury/damage. 

· FORESEEABILITY IS THE KEY TO PROXIMATE CAUSE; COULD THE ( FORESEE THE PERSON AS A ( .

RULE: Mere possibilities that a (’s negligence caused damage are not enough to hold a ( liable for the damage.  One must show it was probable that the (’s negligence caused the damage. (( must show it was probable that (’s neg.  caused the damage)
NY FIRE RULE – good law still today – next property owner other than D has a cause of action, but nobody beyond that, can gauge standard of care by neighbor.
PRODUCTS LIABILITY (DRUGS) Rule:– The proximate cause chain is cut off after the mother and the child in utero.  After these two nobody else shall recover. 
THIN SKULL RULE: - Take the P as you find him physically, if you strike a man on the head and a normal person would only bruise but P dies, D is still liable.  Takes out foreseeability.
NOTE: COURTS ARE WEARY TO ENFORCE THIS ON MENTAL VULNERABILITY.

Evolution of proximate cause test:

· POLEMIS CASE:  Direct Tracing Test - If damage is traceable to the D, then he is liable.  Just need traceable cause in fact.  Overruled by wagon mound cases in 1960. 

· WAGON MOUND 1&2:  (1) Reasonable Foreseeability Test – liable if consequences of negligent acts were foreseeable and probable.  (2) responsible even if results are remotely foreseeable.
· PALSGRAF CASE: (Use this analysis on the exam)
· Cardozo (Majority): P must be in the zone of danger to be able to recover from the D.  Use the “Eye of Reasonable Vigilance” of the D to see if P is foreseeable and in zone of danger.  Cardozo doesn’t care how they were harmed, as long as he was in the zone of danger.  
· Test: P must have been a foreseeable P (in zone of danger) and the result must have been a foreseeable result.

· Zone of Danger: what is reasonably foreseeable
· Andrews Dissent:  Says one owes a duty to everybody at large to protect them from damage due to their negligence.  if your negligence harms another, you owed them a duty.

XII. Intervening Causes: Foreseeability is the key
Contrib Neg – any contrib. neg and wipes out P’s action 
Comparative Neg. = finder of fact makes determination of degree of neg. for each party 
4 Factors to determine when an act is intervening and cuts off liability of orig. neg. person 
(1) Act must be EXTRAORDINARY
(2) Act must be INDEPENDENT

(3) Act must be UNFORESEEABLE

(4) Act must be FAR REMOVED FROM ORIGINAL NEG.

· Superseding acts cut off liability
· Most CTS look to the result to see if it was a foreseeable result from the original neg. when deciding whether a cause breaks chain of causation (Dr.’s neg is foreseeable) 

· Criminal Act Rule: Rule has changed, criminal acts are now generally foreseeable depending on crime and circumstances.  (Ex: Get in car wreck and leave to call police, and D takes your car, this is now foreseeable)
· Suicide Rule: If suicide is a foreseeable result f/ D’s actions, then D is liable.  If suicide was committed with conscious state of mind (intervening cause) then D wasn’t liable. (P gets in wreck caused by D, P suffers from seizures f/ wreck & commits suicide, D not liable)
· Irresistible impulse doctrine:  If a person is overcome with an irresistible impulse by the actions of the def, then def is liable

· Old Rescue Rule: Doesn’t apply anymore.  Danger invites rescue!  If a person’s neg. act causes another to attempt rescue, the tortfeasor is liable to both people.  
· Good Samaritan Rule: If go help someone in danger and don’t have a duty to act and leave person worse than they are found then can’t be held liable for damages.  Good Samaritan = someone who offers services w/o pre-existing duty or expectancy of getting paid
READ PAGE 336!!!
EXAM NOTES: READ THROUGH ONCE! HANDLE PROXIMATE CAUSE IN A SEPARATE PARAGRAPH. GIVE DEFN OF TORT FIRST TIME THEN ONLY ANALYSIS TO FACTS AFTER THAT. 

XII.  NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS
· NO CAUSE OF ACTION FOR THIS IN TEXAS UNLESS YOU BREACH SOME OTHER DUTY OF THE P’S IN CAUSING THE NEG. IED.  

IMPACT RULE: (later replaced by the bystander rule)

· Originally courts wanted to see some form of physical impact to let a person recover for NIED. PHYSICAL PAIN = EMOTIONAL HARM

PHYSICAL RESULT RULE: 

· Now court is satisfied with some kind of harm as a result of the NEID. P must show they suffered harm from the NIED. Coupled with the breach of another duty

· Anxiety alone will not win a NIED suit. 

Test for bystander duty: 
(1) Bystander must be in proximity of accident 
(2) contemporaneous perception
(3) Relationship w/ victim (ie: close relative/family member)
(4) THE EVENT MUST BE ONE THAT WOULD PRODUCE EM. HARM

EX. HEARING THE BREAKS SQUEEL AS THEY HIT YOUR SON.

XIII. FAILURE TO ACT:

General RULE: no duty to give assistance, warn endangered, or control conduct of others
Exceptions

a. PRIVACY: There is a duty of confidentiality b/w a doctor/patient, but when the patient is in danger or a danger to others, the confidentiality privilege is waived. Dr then has duty to notify endangered person in the situation (Ex: doc who diagnosed pilot, needed to warn airline)
b. CREATE HARM: IF you create the harm(can be non negligently) you have a duty  
c. START TO AID: if you start to aid and then stop, you have assumed a duty.  Don’t have duty to act unless you created a pre-existing duty.  If there is a preexisting duty then it depends on the dimension of the duty, which is established f/ people in relationship and customs of the court (ex: stcl creates duty to protect when hires security, so preexisting duty to protect exists)
d. CONTROL: When you are in control of the instrumentality you have a duty (ex: escalator case)
e. Special relationships can impose a duty 
f. HOSPITALS must take in all patients, assess the patient, and stabilize the patient.  Nurses, EMS, Docs (while at work)  
g. CHILDREN: Parents’ liability for their children’s negligence or other torts

i. If a child has specific propensity (not just bad conduct) and the parents know or should know about this, then the parents have a duty to exercise reasonable care to prevent their children from doing that OR if parents have opportunity to control the child
RULE: If you don’t have a duty, and you take one on, then you are still judged by a reasonable SOC in performing the duty you have assumed.
XIV. WHEN DOES THE DUTY TO AN UNBORN FETUS BEGIN?
If an injury f/ neg. occurs when the fetus is viable, and then lives, there is a cause of action for the baby.  

Wrongful life:  A cause of action brought by the child b/c he is impaired due to neg. of doctor.  Does no want to be alive, and wants his damages for having to be alive in his condition.  Ct doesn’t know cost of non-life thus no cause of action.

Wrongful birth: damages for the parents for neg. of doctor for not diagnosing mother correctly and giving her the option to abort the pregnancy.  Is a viable cause of action.

Birth is defined as passage through the canal

ex: woman shot, her baby was born, baby has cause of action

XV. OWNERS AND OCCUPIERS OF LAND:
LICENSEES: Those on the property for their own good and not for the benefit of the owner.  Considered permitted by the owner but not invited.  (social guests are licensees, salesman, policeman, fireman, relatives)

DUTY OF CARE: The owner must warn them of any harm he knows of but does not have a duty to repair conditions or make any inspections to the land.  No duty to protect from harm though.  
· A licensee can become a trespasser if he stays longer than the owner has consented for.  However, he has a reasonable time to leave and during this time they are still licensees.  
FIREMAN’S RULE: Generally they are licensees, b/c they are already being compensated for the harm they might face.
INVITEES:  Those on the land for the benefit of the owner.  They have been invited on the land and are there for the good of the owner.  Higher SOC for invitees.  (garbage men, mailmen, business guests, students, potential customers at a business)

DUTY OF CARE: The owner must make inspections of the property and must repair any dangers that he knows or should know about.  He has a duty to protect invitees from harm while they are on the premises.
TRESPASSERS:  The owner does not have a duty to an unknown trespasser.  However, once the owner has notice of the trespasser, he then has a duty to warn the trespasser.  However, once the owner has notice of the trespasser, he then has a duty to warn the trespasser of harm, of to make safe any artificial conditions that may cause harm.  Cannot intentionally hurt a trespasser.  No duty to warn of artificial conditions. YOU CANNOT SET TRAPS FOR TRESPASSERS!
CHILDREN: - children are foreseeable trespassers 

XVI. ATTRACTIVE NUISANCE DOCTRINE:
· Anything on a person’s property that attracts a child into the property and the D has reason to know that it might owes a SOC to a child trespasser to make the property safe.
· Some JRDS require that the object that attracts the child over to the property be the thing that hurts the child.  
· However, not many do this anymore.  If the child is attracted over then the owner has a duty to make artificial conditions safe for these anticipated trespassers.
· Give children cause of action for damage caused by artificial condition on the property of the owner
XVII. DAMAGES:
3 Basic Types of Damages:

(1) NOMINAL- vindicate your rights; you win, but no damages, doesn’t support punitive damages
(2) COMPENSATORY- make you whole again

(3) PUNITIVE - punish the tortfeasor, and deter future conduct

(2) COMPENSATORY Damages: 

(a) general- those damages that naturally and necessarily follow an injury or a wrong 

(1) Pain & suffering- largest $ damages

(2) Emotional harm

(3) Fear

(4) Loss of life enjoyment

(5) Loss of consortium

Bloody shirt concept: carry the jury’s emotions away to get high damages, but watch out for a remittitur

GOLDEN RULE OF DAMAGES: IT IS ERROR TO ASK A JURY TO STAND IN THE SHOES OF THE D, WHEN ADDRESSING A SOC.  MUST USE THE REASONABLE PERSON TEST. NOT SUBJECTIVE TEST.

(b) special- those that naturally but not necessarily follow an injury or wrong. These must be plead and proven. 


Ex. 
(1) Future medical expenses (show with expert testimony)

(5) loss of wages- p has lost money from not being able to work

(6) loss of earning power- what the person had potential to earn in the future (usually includes 3% inflation)

(7) disability & impairment-loss of physiological function

(8) economic damage- no recovery for pure economic damage

COLLATERAL SOURCE RULE:
· THIS ADDRESSES THE SITUATION IN WHICH A P IS INJURED AND THEN GETS BENEFIT FROM THE INSURANCE COMPANY AND RECOVERS FROM THE TORTFEASOR.  THE D WILL TRY TO SAY THEY ONLY OWE THE PART OF THE DAMAGE THAT THE INSURER DID NOT PAY, BUT THIS RULE SAYS IT DOES NOT MATTER IF THEY RECOVERED FROM THE INSURER OR NOT. THEY CAN STILL GET DOUBLE RECOVERY.

PRE-EXISTING INJURY RULE:

· BASICALLY USE THE THIN SKULL RULE, BUT IF THE P HAS A CONDITION THAT IS ACTIVE SUCH AS A BROKEN ARM THAT HAS NOT HEALED FROM A PREVIOUS ACCIDENT, THEN SOME JURISDICTIONS FIND THE D IS ONLY LIABLE FOR THE NEW DAMAGES.
(1) PUNITIVE DAMAGES

· ONLY ALLOWED IN INTENTIONAL TORTS AND GROSS NEG.

· MED. MAL. CASES HAVE CAPS ON PUNITIVE DAMAGES

AVOIDANCE OF CONSEQUENCES:

DO YOU HAVE TO GET SURGERY TO AVOID THE DAMAGE CAUSED IN ORDER TO COLLECT FOR THE INJURY? USUALLY YOU DON’T HAVE TO HAVE SURGERY. BUT, ALWAYS ASK, WOULD A ROPP HAVE GOTTEN SURGERY.

STOWERS DOCTRINE:

· A SETTLEMENT OFFER COMES IN AND IT IS BELOW WHAT THE INSURANCE POLICY LIMIT IS. THE INSURANCE COMPANY REFUSES THE SETTLEMENT AND THEN THE VERDICT COMES BACK FROM THE JURY FOR MORE THAN THE POLICY LIMIT. THE INS. COMPANY IS LIABLE FOR THE TOTAL AMOUNT IF, 
(1) THEY REFUSED IN BAD FAITH, OR

(2) THEY NEG. ASSESSED THE CASE BEFORE REFUSING
INDEMNIFICATION: 

IMPUTED LIABLILITY TO ANOTHER. ONE PERSON WANTS MONEY FROM ANOTHER PERSON BECAUSE THEY HAD TO PAY DAMAGES THAT WERE IMPUTED TO THEM FROM THE NEG. PERSON.

DEFENSE AND IMMUNITIES:

(1) CONSENT: mistake and fraud both vitiate consent; but, if you have consented, then you have no tort.

(2) PUBLIC NECESSITY- no damages owed (must be for good of society in emergency)

(3) PRIVATE NECESSITY- in emergency one is excused of trespass (must pay damages)

(4) DEF. OF OTHERS- reasonable belief they are in harm;reasonable amount of force

(5) DEF. OF PROPERTY- never deadly force; reasonable belief of harm to property

(6) GOVT. IMMUNITY:

(a) united states- the us is liable for their negligence just like anyone else. But, not for intentional torts, since these are usually outside of the scope of employment.

· But new policy says they are liable for both.

(a) state govt. – tx. Is liable for use of property, condition of property (slip and fall), auto accidents

(b) municipalities – if they are performing a govt. function, then no liablity, otherwise, they are liable.

(c) Govt. officials – judicial officials have govt. immunity as a general rule

Executive branch has a limited immunity. Look to see if:

(1) minestral- they had to do it in performing their job (no liability)

(2) discretionary- they had a choice (liable)

(d) FAMILY IMMUNITY- by law a family used to be one unit; but, now it does not matter and a person can sue amongst the family members and bring their own suit.

(e) CHARITABLE IMMUNITY- the $ given to the charity should not be used to pay legal judgements and therefore they are immune.  But , then the court started to reject this theory and hold them liable, so people quit giving $, so now a charitable place can plead limited immunity

(f) PHYSICIAN/PATIENT  ATTORNEY/CLIENT

NOT A IMMUNITY, ONLY PRIVLEGE OF CONFIDENTIALITY

(g) GOOD SAMARITAN- IF YOU HAVE NO DUTY AND YOU COME TO THE AID OF ANOTHER IN GOOD FAITH, YOU ARE EXCUSED FROM ORDINARY NEG.

(H) GUEST STATUTE- ONLY A DEFENSE IN SOME PLACES; SAYS YOU CANNOT SUE A PERSON THAT IS GIVING YOU A RIDE.

(I) CONTRIB. NEG. – YOU MUST BE BLAMELESS TO COLLECT; ANY FAULT BY THE P AND HE HAS NO CASE

(J) COMPARATIVE NEG. – LETS THE JURY DECIDE THE % THAT EACH PARTY IS NEG. IF THE P IS MORE THAT 50% NEG. THEN HE DOES NOT RECOVER ANYTHING AT ALL. BUT IF HE IS 49% NEG. THEN HE COLLECTS THE OTHER 51% FROM THE D. OR IF HE IS 50%, THEN HE RECOVERS HALF.

(K) SOL- 2 YRS. IN MOST JURISDICTIONS

· LACHES- COMMON LAW SOL (YOU WAITED TOO LONG)

· MINORS- HAVE TWO YEARS FROM THE TIME THEY REACH THE MAJORITY AGE TO FILE (DISCOVERY RULE ALSO APPLIES)

· DISCOVERY RULE- 2 YRS FROM THE TIME OF THE NEG. OR FROM THE TIME YOU KNEW OR SHOULD HAVE KNOWN OF THE DAMAGE. (OBJECTIVE TEST)

(L) LAST CLEAR CHANCE- EXCUSES CONTRIB. NEG. IF THE D HAD THE LAST CHANCE TO AVOID THE ACCIDENT AND HE NEG. FAILED TO DO SO, THEN THIS WILL CANCEL ANY CONTRIB. NEG. BY THE P.

(M) ASSUMPTION OF RISK- WHEN THE P KNEW OF THE RISK BUT WENT AHEAD AND ACCEPTED THE RISK. COMPARATIVE NEG. BASICALLY TOOK THIS OVER, BUT STILL COMES INTO PLAY SOMETIMES.

(N) MISSING ELEMENT- IF ANY ONE ELEMENT IN A CAUSE OF ACTION IS NOT PRESENT THEN THE P DOES NOT RECOVER.

LANDLORD/TENANT

· IF THE TENANT HAS POSSESSION OF THE PROPERTY THEN A PERSON TRESPASSES AGAINST THE TENANT NOT THE LANDLORD.  EVEN THE LANDLORD CAN BECOME A TRESPASSER ONCE HE LEASES THE LAND TO THE TENANT. 

· LANDLORD IS NOT LIABLE FOR REPAIRS OF THE PROPERTY AS A GENERAL RULE.

RESPONDEAT SUPERIOR: 

· IMPUTED NEG. FROM ONE PERSON TO ANOTHER USUALLY IN A EMPLOYER/EMPLOYEE RELATIONSHIP

FAMILY PURPOSE DOCTRINE:

· IF THE SON TAKES THE CAR TO RUN AN ERRAND FOR THE PARENTS THEN THE PARENTS CAN BE LIABLE FOR HIS NEG. ONLY AS LONG AS HE IS DOING WHAT THEY ASKED OF HIM.  IF HE FROLICS AND BANTERS AND STRAYS FROM HIS JOB AND THEN CAUSES INJURY, THEY ARE NOT LIABLE FOR HIS NEG.
