Review Session #1 – Trusts  

(STEPS 1 -3;  Order of Analysis)

Seven Main Steps 

I. STEP #1:  Identify the type of the alleged trust
Two perspectives

A. From the time it takes effect

1. Could take affect while the settlor is alive – inter vivos or living trust

a) Types of inter vivos trusts (a/k/a living trust)

(1) Declaration of trust – where settlor and trustee will be the same person (also a self-settled trusts)

(2) Conveyance or transfer in trust – trustee and settlor are different people

2. Could be created upon the settlor death – testamentary trusts

a) The will that contains the trust must be valid first before the trust to be valid – validity of the will is a condition precedent 

B. The type of beneficiary 

1. Private trust 

a) Clearly ascertainable (class [my children] or named individuals)

b) Ben must be a “Person” able to take and hold legal title, does not need to be competent and cannot be dead

c) RAP applies 

d) Unborn child as Ben?  

(1) Self-declared trust - not allowed b/c T/ee and Ben would be same person until child is born/ascertained, no split of title.  

(2) Conveyance in Trust – someone else is the T/ee, S/or is Ben until child is born (i.e. Resulting Trust)

e) Multiple Bens

(1) Concurrent interest – two or more at same time 

(2) Successive interest – one extinguished another comes into existence

f) Ben does not need knowledge he is Ben

2. Charitable trust 

a) Public Benefit (poverty, education, religion, health, governmental – zoos, achievements – noble prize.)

b) Size of charitable class, large or indefinite class of Bens 

c) Determined by looking at end result of who it benefits

d) Mortmain Statute – restricts ability to leave property of gift to charity – normally prohibited 30 prior to death or invalid.  (TX does not allow MS – in TX you must prove undue influence)

e) Court decides if CT – “Generally Accepted Standard” – generally accepted by the public opinion as charitable

f) Courts are liberal w/ standard, theoretical concepts (not S/or’s own ideas, whimsical)

g) If Bens are blood relatives will not be CT.  However, relatives can be given preference

h) Religious charities – cannot be criminal or against public policy (killing chickens for sacrifice are acceptable). Ct is more liberal

i) RAP does not apply

j) Tax benefit to Donor 

k) Charitable Remainder T – benefit family until they die then to the American Cancer Society (charity)

l) Charitable Lead T – the opposite of above. 

· Note:  CT and PT can be mixed

II. STEP #2:  Determine the validity of the trust, assuming that the question does not specify that the trust is valid.  Look at facts and find out which ones are being put at issue

Nine steps for a valid Trust

1) Trust Intent

2) Consideration
3) Statute of Frauds

4) RAP

5) Trust Purposes

6) Settlor

7) Trust Property

8) Trustee

9) Beneficiary
A. TRUST INTENT - Is there trust intent

1. Two major elements

a) Split of title into legal and equitable portions

(1) Sole trustee can’t be sole beneficiary; otherwise there is merger

(2) Life estate with a remainder is enough to split title

b) S must impose enforceable duties on the holder of legal title (trustee)

(1) Precatory language - would probably be insufficient but would need to look at all the evidence.  Duties more than mere moral obligation, have to be fiduciary duties enforceable in court.  This is arguable point of S/or’s intent 

(2) Mandatory language – MUST/SHALL words of command, which must be obeyed, unequivocal words of intent

(3) No special language what will set out the S/or’s intent.  Trust does not require special language.   Ct looks at – totality of the circumstances either way.  However, you still must have two major elements.

B. CONSIDERATION - Consideration is not required (non-element).  Except in two situations

1. If trying to enforce a promise to create a trust in the future then would be consideration b/c trying to enforce a K

2. Where the sole trust property is a promise (CD is the property you are putting into the trust, promise from bank to pay you)

C. STATUTE OF FRAUDS - Make sure you comply with the SOF 

1. General Rule:  (1) need written evidence of the trusts terms coupled with (2) that evidence being signed by S’s or the S’s authorized agent

a) Exceptions:

(1) Personal property

(a) Purely oral trusts of personal property – S/or  must transfer legal title to a T/ee who is neither S/or nor Ben (3rd party to the arrangement)

(i) S/or must simultaneously w/or prior to the transfer must express trust intent

(b) Have a self-declaration of trusts that has a writing but it is an inadequate writing (lacking a signature), T will still be held valid

(2) Part-performance exception – case law

(a) Parties act as if they are in a trust relationship, they will be estopped (bound by) from raising the S/F defense (that T was not in writing)

b) If the original trust is in writing, all changes must be in writing, even if the original trust could have been oral b/c it was personal property

D. RULE AGAINST PERPETUITIES - Make certain that the trusts doesn’t violate RAP 

1. Interest must vest w/in 21 years and 9 months

2. Three events to determine a possible violation of RAP:

a) Triggering event – this is where T is created by some condition precedent (man walking on the moon – this event must be w/in 21 -9, from date of creation)  

b) Bens that take Interest under T, including subsequent Bens – all Bens must be ascertainable w/in 21 – 9 of the creation of the T.  

c) Remainderman – these are people take after merger / dissolution of the T.  (Can be a condition subsequent, when event occurs, the T merges).  

3. If RAP violated:

a) In TX use “Cy Pres”, we fix it now to carry out the settlor’s general intent (do what S/or would have done if he had known he violated RAP) [do not wait to see if RAP is violated]

b) “Cy pres” – equitable doctrine allowing a ct to fix a RAP violation by carrying out S/or’s settlor intent 

c) Savings Clause – avoid looking at S/or’s intent by including a clause at the creation of the T to say if RAP is violated. . . (the clause set forth the how to handle the property) 

E. TRUST PURPOSES - Make sure you have a legal purpose for the trusts 

1. Cannot be illegal, against public policy or for a tortuous act

2. Creditors - court will set aside conveyance to extent of  fraud on creditors claims

3. Noncreditors - court has two options and will determine which one by looking at why trust is illegal

a) Mistake – ct will permit S/or or his decendants to reacquire the property (Innocent violation of unknown statutory - S/or did not know it was illegal)

b) Evil Intent – ct allows the T/ee to keep property, free of the trust (Note:  in applying one or two, ct will look at a mistake or evil intent)

4. Pari Delicto  - equal fault, Ct will not enforce

5. Constructive Trust -  if T/ee obtains legal title by defrauding S/or – S/or can sue in equity and ct only holds title under CT and S/or can get it back at anytime.  

6. TX approach to determine if trust is illegal is the “Purpose” for what the S/or set up the trust for but not the use (MAJ VIEW / MIN VIEW looks at the “Use”

7. Trust cannot be discriminatory under 14th Amendment

F. SETTLOR - Settlor has to have capacity to create the trusts 

1. Must be a “Person”= Corp., partnership, association, individual

2. Capacity – no special rule 1) inter vivos trust – same capacity to convey other property; 2) testamentary trust – same capacity needed to make a will

3. S/or may reserve certain powers

a) Life estate in property

b) Revoke, modify or terminate trust

c) Change the Ben(s)

d) Change the T/ee(s) 

e) Power of add additional property to trust

· (Note:  All of the above found in the “Dacey” trust)

G. TRUST PROPERTY - Must have trust property – must be funded (trust is a conveyance) 

1. So long it is transferable by the settler.  If S can transfer into the trust to the T/ee, that property will work.  Remember S, must actually make the transfer, not enough he signs the trust instrument, must convey property by proper means, even if S and T/ee is the same person, must  Earmark Property/document from S as individual to S in capacity as T/ee.  

2.  “Property” - Real, Personal and Future Interests (* includes life insurance person named as Ben)

3. Expectations (cannot be trust property, only hopes)

a) Interest not yet in existence

b) Income not yet earned

c) Property not yet owned (community property also)

d) Non-assignable contracts

4. Contract interest can be property (kids that agreed to share property in the will when they did not know which one was the beneficiary)

5. “Real Property” – must be conveyed from S/or to T/ee by deed (even in a self-declaration trust)

6. “Personal Property” – must have actual delivery.  

a) Three ways to delivery property:

(1) Actual delivery – Preferred b/c S/or is physically handing property over to T/ee, placing it in the control of the T/ee
(2) Constructive delivery – delivering keys to a storage building and you have to prove intent of the S/or
(a) Cts liberal w/ delivery

(b) Show S/or’s intent

(c) Keys to storage building that property is in

(3) Deed of Gift – document describing property being transferred, only acting as evidence of the transfer

b) Self-declaration of trust – S/or and T/ee same person, then S/or must use a Deed of Gift to show that the trust property is separate from his own property to show S/or’s intent to transfer

H. TRUSTEE - Need a trustee holding legal title.  

1. T/ee must qualified:

a) Capacity – must be able to take, hold and transfer 

(1) Individual – must be 18 and competent if individual

(2) Corporation 

(a) Domestic – authorized w/in corp. charter

(b) Trust company – must follow TX Finance Code

(c) Foreign – must reciprocity arrangement (if allowed in foreign country, then allowed in TX)

2. T/ee first needs to accept the trusts (essential or not a T/ee)

a) Either by signing trusts or separate written acceptance – conclusive, irrebutable proof of acceptance.  

b) Can exercise a power by performing trust duties – raises a presumption of acceptance

c) If trustee doesn’t accept, the court will appoint a trustee upon petition of an interested party, T will not fail for want of a T/ee
(1) First ct looks to instrument 

(2) Then may appoint upon petition of interested party 

3. Bond.  After acceptance, the trustee, in instrument or created by court, needs to qualify for office by posting bond for faithful performance of trustee’s duties.  

a) TX presumes a bond if not specially waived

b) Waived in two ways:

(1) Settlor waived it in instrument (MAJ) 

(2) Corporation is serving as trustee

4. Multiple T/ees

a) Allowed

b) Benefits:

(1) Checks / Balances

(2) Spreads work load

(3) Allows mix of corporate T/ee (stocks /bonds) and private T/ee (family member)  

c) TX should appoint odd number, exercising power by Majority vote

d) Vacancies

(1) First look to the instrument

(2) Then ct will determine placement

5. Resignation of a T/ee(s) – two ways to resign

a) First look at trust instrument, if silent, then T/ee petitions the Court

6. Appointment of Successor T/ee: Private or Charitable 

a) No T/ee Remain

(1) First look at trust instrument

(2) Ct may do it on its own motion

(3) Ct must do it if petitioned by interested person

b) At least one T/ee remains

(1) Private Trust

(a) First look to instrument and if silent, court will do nothing

(2) Charitable Trust

(a) First look to instrument and if silent, the remaining T/ee(s) may fill vacancy by majority vote

c) (Note:  power of successor T/ee is identical to T/ee he is replacing unless otherwise provided in trust instrument)

7. Substitute Fiduciary Act – allows bank that is originally appointed as a T/ee, who is bought by a successor bank, for successor bank to become a T/ee:

a) Notice must be given to Banking Commission and Bens

I. BENEFICIARY - Need a beneficiary holding equitable title (use & enjoyment)

1. For private trusts, need clearly ascertainable beneficiaries

2. For charitable trusts, need sufficiently large or indefinite beneficiaries as to benefit society

3. Beneficiary doesn’t have to accept, they can disclaim 

4. Only a interested person/Ben enforce a trust 

5. Incidental Bens – no standing to enforce the trust (TX Rule – interested person is defined broadly and must only be effected by the trust (may include IB) 

6. Disclaimers / Renunciations

a) Acceptance is presumed

b) Two prerequisites to disclaiming property:

(1) Ben must not exercise dominion or control over trust property;

(2) Ben must not have accepted any benefits from trust property

·  (Note:  Ben can “cherry pick” what property he wants to disclaim.  Once disclaimed by Ben it is disclaimed retroactively as if Ben predeceased the S/or / decedent.  This protects property from ever attaching a claim.  “Relation Back”)

c) Irrevocable and no conditions 

d) Must be in writing, acknowledged and filed w/ proper Ct

e) Three timely deliveries to T/ee in writing:

(1) Date of Creation of Trust

(2) Date Ben turns 21 + 9 months (RAP)

(3) Future Interests – 9 months after date interest vests

7. Bens ability to transfer his interest

a) May transfer whatever interest he is holding unless there are restrictions (Spendthrift or Condition Precedent) 

8. If Bens make multiple assignment

a) American View – first in time first in right.  First assignment is the valid one b/c the second assignment, Ben had nothing left to assign. 

9. Community property distribution 

a) Equals = income from trust, once it has been distributed 

(1) Discretionary – distributed income

(2) Mandatory – all income allowed for distribution under the trust

III. STEP #3:  Key Traits / Characteristics of the Trusts
● Whether or not it is revocable 

A. If revocable and S/or is alive and competent, S/or can revoke and modify for any reason.

B. Trusts are presumed revocable in TX, unless the instrument says it is irrevocable

C. Tax benefits - to obtain, the T must be irrevocable 

1. estate tax reduced  
2. federal gift tax exemption  
3. shift property to lower tax bracket Ben.  

● Determining if there are limits on the beneficiaries interests

D. SPENDTHRIFT PROVISIONS - Is there a spendthrift restriction?

1. Two main prongs:

a) Prevents Ben from voluntary transferring their interests

b) Ben’s creditors can’t reach until distribution (involuntary alienation)

2. Exceptions 

a) A Self-settled spendthrift (S and B same person) in TX – can’t use ST to protect your property from creditors, but can prevent yourself from conveying property (prison case)

b) Child support (Family Code) – must obtain a judgment in Family Ct

(1) Mandatory – can only attach to the amount the T/ee is required distribution 

(2) Discretionary – can attach to all income regardless if distributed (not the corpus)

(3) How to protect multiple beneficiaries

(a) Create separate T for each

(b) Create a condition precedent that child support must be paid 

(c) Mandatory disbursements 

c) Necessaries – if Ben has creditors for necessary (food, clothing or shelter) then creditors may be able to defeat ST provision (TX we do not know)

d) Internal Revenue Service – defeats the ST provision only to distributed funds

e) Settlement Agreements – if Ben enters into SA, that touches some part of the trust, then they are bound by said agreement and once distributed creditor can force (Ct order) T/ee to pay him directly

(1) Exception:  TX does not allow tort claimant to attach to a trust.

f) ST provision prevents Ben from causing merger to defeat trust

E. DISCRETIONARY TRUSTS

1. T/ee has discretion

a) Whether or not to make any payments

b) To which Bens

c) In what amount  (“Sprinkle” or “Spray” provision) 

2. Ben has no interest until a trustee distributes property, only a expectation (cannot convey a hope)

3. General Rule - creditors cannot get anything b/c Ben only has a expectation

a) Exceptions:

(1) S/or and Ben same person, cannot defraud

(2) Child Support 

F. SUPPORT TRUSTS - Whether or not expenditures / distributions are limited to support – is it a support trusts?

1. T set up for H.E.M.S. (health, education, maintenance and support)

2. Can be mandatory or discretionary (they can all interrelate) 

3. S/or should indicate if the support for only Ben or his legal dependents (if silent, TX then Ben and his legal dependents)

4. First Dollars or Last Dollars (first dollars makes him less of a bum)

5. You can intermingle, support, spendthrift, discretionary and mandatory 

G. POUR OVER PROVISION – Trust does not need property existing property

1. Provision in a will that funds a preexisting inter vivos trust document (a legal fiction)

2. A T/or may  gift to the T/ee of a trust (funded) in existence or a trust (not funded) that will be created before the T/or’s death, can be a:

a) Trust created by T/or 

b) Trust created by another person (funding spouse’s trust)

· NOTE: If trust is not in existence (i.e. not funded) at time of T/or’s death Pour Over Provision may fund the trust document if:

c) The trust document is identified in T/or’s Will

d) The trust document terms are in a writing other than the Will

e) The trust document is signed before the T/or’s death

3. Advantage to using PP: 

a) Only must amend trust documents instead of will 

b) Keeps information off public record 

c) You can get money from the life insurance to Ben faster       

d) will does not have to be valid first 

e) can watch trust now if funded 

f) outlet for other property

4. Disadvantage 

a) More expensive b/c you must have a will and a separate trust document

5. Pour Over Will – Texas Probate Code § 58(a) “Devises or Bequests to T/ees” 

a) A T/or may validly devise or bequeath property in a W to the T/ee of a T established or to be established after the W but before T/or’s death 

H. LIFE INSURANCE TRUST

1. Life Insurance maybe used to fund a trust where the TOR names the T/ee or Trust as Ben 

2. Maybe Intro Vivos or Testamentary Trust 

3. Life Insurance is free of creditors claims 

4. Funded – additional property / money is put into the trust to pay for life insurance premiums as they come due

5. Unfunded – the Trust Corpus has the contract right to be the Ben of the life insurance policy upon death 

a) S/or must pay premiums

b) TX (MIN) Presumes that trust is Revocable

c) Ben wants a Irrevocable- Funded Inter Vivos Trust

6. S/or wants a Revocable- Unfunded Testamentary Trust 

I. HONORARY TRUSTS (Not allowed in TX – erecting a monument)

J. STANDBY TRUST - protects against S/or’s incompetence

K. Why use a Trust?

1. Provides flexibility in distribution 

2. Professional Management of Property 

3. Protects Minors 

4. Protects Ben(s) that can’t manage property because (1) Undo influence of others or (2) Physical / mental problems

5. Avoids Probate – inter vivos trust

6. Tax Benefits

7. Can be expensive must weigh Cost vs. Benefit

L. INSURANCE 

IV. STEP #4:  Whether a trust can be changed?  
A. SKIPPED WILL COME BACK

V. STEP #5:  Propriety of the T/ee’s actions during administration? 
● Nine things a T/ee is required to do

A. 1. Accept the Trust – begins liability

1. Expressed - Signature of Trustee (conclusive evidence of accept)

2. Implied – begins exercising duties under trust (reputable presumption)

B. 2. Post Bond (not required if 

1. Corporation; or

2. Waived in trust instrument

C. 3. Obtain control and possession of trust property

D. 4. ID and locate Bens

E. 5. Follow Trust instrument

F. 6. Follow TX Trust Code – if trust is insufficient or silent

G. 7. Exercise duty of a RPP

H. 8. High degree of loyalty / fiduciary duty

I. 9. Civil and criminal liability if T/ee fails in any of these duties

● Six points

J. 1. What powers did the T/ee have and did the T/ee exceed them

a) Four places the T/ees receives powers:

(1) Trust instrument

(2) Trust Code – unless TI changes or limits (this is secondary source if T is silence or ambiguous)

(3) Implied Powers – “necessary and appropriate” to carry out T’s purpose / S/or’s intent

(a) Example:  T gave duty to collect rent, then there is a implied duty to T/ee can lease property. 

(4) Court order – can grant additional powers or limit powers already granted.  (deviation)

b) Grant of discretion in Trust Instrument: 

(1) S/or may grant T/ee discretion in the administration of the T, T/ee must exercise good faith in his discretion.  

(a) To prove breach of discretion, you must show dishonesty or bad faith with “clear and convincing” evidence of same. 

(b) TPC codifies the RPP standard.  Must put in Trust an Exculpatory Clause to lower that standard

(2) No such thing as an absolute discretion b/c this would remove the enforceable duties imposed on the T/ee
(a) T/ee must still act reasonable, honest and in good faith

(3) T/ee may not delegate powers that T/ee may reasonably perform himself

(a) T/ee may not delegate discretionary acts (such as selection of investments or amount to pay Ben)

(4) What types of duties may the T/ee delegate?

(a) C/L approach - Ministerial duties (record keeping or secretarial or janitorial duties).  Could not delegate discretionary acts under C/L.

(b) TX & modern approach – may employ agents reasonably necessary to administer the T, or look at trust instrument.  It is still T/ee’s duty to carry out discretionary acts.

(i) Exception:  TX codified that a investment agent can be hired even though investing is a discretionary act. 

(c) T/ee must act as a RPP in the management of an agent

(d) Problems w/ every duty needing some type of discretion.   Therefore, should:

(i) Put express provision in the TI (S/or)

(ii) Get consent of Bens to delegate (T/ee)

(iii) Court permission (T/ee) 

c) If there is a impermissible delegation with multiple T/ees, all consenting T/ees are personally liable.  

(1) What steps may a T/ee take to limit personal liability for acts of majority / does not want to consent:

(a) Failing to join majority, dissenting T/ee is protected.  

(b) If conveyance of real property where all T/ees must sign, if T/ee wants to prevent personal liability, dissent in writing to any one Co-tee, should be done before the fact and dissenting T/ee must bring suit against breaching Co-T/ees.  

d) TX allows investment decisions to be made by an investment agent.  TX allows T/ee to hire investment agents for discretionary investment decisions. 

(1) Must give notice to Ben

(a) 30 days before T/ee delegates to investing agent

(2) Must exercise due diligence in selecting and supervising agent. (RPP standard)

e) TX - T/ee is liable in selecting/retaining any agent (not just investor) to perform reasonable and necessary acts.

(1) Select agent w/ ordinary prudence / intelligence

(2) Investigate agents credentials, due diligence 

(3) Make sure agent is subject to jurisdiction of TX courts;

(4) Make sure agent liable if he falls below standard of care 

(5) Periodically review what agent does (MIN)

f) Multiple T/ees and a T/ee’s liability for impermissible delegation.  

(1) T/ee is personally liable for all losses to the T for impermissible delegations of duties.  

(a) How can a T/ee limit personal liabilities? 

(i) Does not join in the act

(ii) If T/ee must join (conveyance in real property – transference of the deed) then T/ee must do the following things:

· Dissent in writing to any one co-tee

· At or before the time of joinder (not after the fact)

· Bing suit against breaching T/ees.

K. What was the T/ee’s standard of care and was it breached?

1. General standard:  TX – REASONABLE PRUDENT PERSON

a) For investments – standard is prudent investor standard (not TX)

(1) Determined by the then prevailing circumstances (subjective)

b) If higher skill or represent higher skill then the T/ee is bound by it.

(1) Might be attorney or professional trust company

(2) T/ee cannot defend stating he had a lower skill then a RPP

c) If S does not want to impose standard, then can put an exculpatory clause 

d) Can have an exculpatory clause 

(1) Lowers the standard of care of the T/ee.  

(2) Cannot exclude gross negligence or bad faith / reckless

e) Trend (not adopted by TX) of Reasonable Investor Standard, similar to the Portfolio Approach, looking at entire investment status

(1) This is MAJ rule  - they can invest in any type of property, as long as reasonably prudent (allows for speculation and risky investments)

(2) TX – uses (Portfolio Approach) RPP standard, however, we look at entire portfolio to determine the standard is met.  More conservative, must look at 3 factors collectively              
(a) income  
(b) appreciation  
(c) safety 

f) DIRECTORY TRUSTS – a provision reserving in trust directing T/ee to follow a 3rd person’s direction for investments.  T/ee is not liable (see below) 

(1) TX it is in Statutory / Exculpatory Clauses – limiting T/ee’s liability b/c you are merely following trust instructions, do not need to put express exculpatory clause b/c statute covers this

(2) MAJ – TX – lack of privity between parties, no malpractice suit (only S/or can his attorney, not Bens).  Reason b/c lawyer’s duty is to the S/or not to Bens.  

g) DISTRIBUTION – T/ee has absolute duty to make payments /distributions to correct Ben (Strict liability)

(1) Statutory exception

(a) T/ee not liable for mistake of fact before he has actual knowledge or written notice of the happening of a particular event, that determines distribution.  (Once T/ee finds mistake, he has affirmative duty to sue to receive money back from wrong Ben).

(b) Note: Ben should notify T/ee in writing of any problems to put him on notice & make him liable

h) Who should distributions be paid to:

(1) Ben is competent – pay directly to Ben

(2) If minor or incompetent Ben:

(a) Pay to guardian / custodian of Ben to pay for his health, maintenance, education, support of Ben

(b) Reimburse individual / facility taking care of Ben for exspenditures made for Ben’s benefit.  (Note:  T/ee needs written receipt for accounting protection)

L. Did the T/ee invest properly?

1. Standard of Care for Investor (TX Statutory)

a) Three things a T/ee must consider to be a RPP when investing (he has to look at them individually, not collectively):

(1) How much income it will make

(2) How much it will appreciate in value

(3) Safety of the investment 

(a) Problem:  difficult to find investment that meets all three of above standards

(b) Cannot be speculative (i.e. lottery ticket)

b) Examples of RPP investment:  Real property, 1st mortgages, mutual funds, collectible items (arts), corporate securities (stocks) and government bonds.  

(1) T/ee has a duty to diversify the above as well as income, appreciation and safety (three listed above) 

2. Exception to duty to diversify:

a) RETENTION ASSETS – Property originally placed in trust by S/or which he does not want diversified / sold and T/ee may by statutory exception, retain items like family farm, heirlooms, etc.

3. In determining breach – all investments are looked together – TX

a) This is the PORTFOLIO APPROACH 

(1) Trust corpus need to be invested in various areas so if one area goes bad, the T is not lost

(2) Duty to diversity unless property placed in trust by S/or b/c can preserve property together

(a) Exception to duty to diversify:  RETENTION ASSETS (see as above)

(3) Duty to review investments

(a) If good when made does not mean it will continue to be good

(4) Successor T/ees:  Has duty to review previous T/ee’s investments and sue previous T/ee for any breach of duty b/c of bad invest

(a) If ST does not sue, then he could be liable for his breach of duty

(i) ST is only liable for a breach of duty by the predecessor trustee, if he knows or should have known of the PT’s breach (Note:  Ben will notify ST to place him on notice of PT breach so ST has actual notice and liable)

(5) S/or may expand types of investments in the TI allowing for more speculative investments.  This is a DEVIATION from the RPP standard.  (Different from Exculpatory Clause which relies T/ee of liability if he lapses below RPP standard).

(6) DEVIATION – With the ct’s permission, a T/ee may be allowed to deviate from S/or’s limit on T if S/or’s intent was to make money and there is an unforeseen event – a significant / substantial change in circumstances.  

Now for breach of some sort, will add remedies
M. Did the T/ee account for what they did (their actions)?

1. Trust instrument cannot waive duty to account

a) This would frustrate the purpose of the Ben imposition of duties on the trust

N. Did the T/ee violate fiduciary duties (i.e., loyalty, good faith, and no self-dealing?  These are basically a strict liability standard and reasonably prudent does not cut it. 

1. Duty to earmark

a) T/ee has duty to label property belonging to the T so it does not get confused by people who have a personal creditor judgment against T/ee.  (Examples:  record deed, put $ into a bank account, property into safety deposit box, etc.)

b) C/L – T/ee was personally liable for losses to unmarked property

c) Modern Rule– have to show the failure to earmark caused the loss (causal connection with failure and loss)

d) NOMINEE FORM – for convenience, T/ee may want to leave stock in brokerage firm’s name. 

2. Generally no commingling

a) T/ee may not commingle his own property with other person’s trust property

(1) Exceptions:  if the T/ee is a bank or a trust corporation, they may commingle as long as TI does not prevent (re:  Mutual funds or better rate of return) 

3. Defend / Support and Protect against all attacks against the Trust

a) Different ways to Protect

(1) If item of great value, put in safety deposit box

(2) If Business, or property T/ee can insure same

b) Different ways to Defend

(1) Defend the trust (filing suit)

(2) Duty to appeal (if reasonable)

(3) (Note:  when a T/ee wins or looses, he still gets reasonable attorney fees reimbursed by the T).

4. Duty of Loyalty (Statutory duties – TPC)

a) No profit can be made by the T/ee other than the fee allowed

(1) T/ee cannot be in position where he has interest to serve other than interest of the T – cannot be in a conflict of interest

(a) Example:  using trust property to enhance his own personal position

(2) If T/ee profits in any way, other than T/ee fee, he must give profits over to the trust

b) Cannot purchase trust assets for yourself as a T/ee (directly or indirectly) unless: 

c) Self-dealing duties bound by rules and statutory exceptions for corporate T/ee
(1) Can’t buy assets from Trust for himself

(2) Can’t sell his own asserrs to the Trust

(3) Can’t lend Trust funds to himself or to close relatives

(4) Exception

(a) Authorized in the TI; S/or can waive duty of no self-dealing with stocks

(b) But not for Corporate T/ees, S/or cannot waive duty of self-dealing

d) The following duties are waivable by S/or for an individual T/ee but not a Corporate T/ee: 

(1) A T/ee  may not purchase securities for the T that the T/ee owns or which the T/ee is connected as a director, shareholder, owner, manager or any executive party.  

(2) Cannot sell assets from one to another trust unless US obligation in which you receive the current market value for

(3) T/ee of two different Ts cannot sell property / assets from one T to the other T – b/c there is a conflict of interest on one hand T/ee is trying to get highest price as seller under his duties to that and on other hand he has a duty as the buyer to get lowest price as to his duties to that T.  

(a) Exception – US government bonds sold at current market price. 

5. (Non-Statutory loyalties)

a) T/ee owes a duty to Ben in all matters to be open, honest, and fair dealings

(1) T/ee must make full disclosure of all applicable law and facts anytime that T/ee is dealing with Ben. 

(2) T/ee can employ himself to render special services for the T (T/ee as a lawyer)

(a) TX allows for reasonable compensation for T/ee
(b) Problem:  Ben may argue that S/or picked T/ee b/c you were a lawyer and should not charge the T.

b) Need to deal fairly with Ben in non-related trust business

c) It is no defense to a breach of loyalty that T/ee acted in good faith.  T/ee will be liable if there is a breach of loyalty regardless of the T/ees good faith, of the reasonableness of the transaction, and regardless of the fact that the T/ee did not personally benefit or the T did not lose anything.  (Strict Liability)

d) Can perform other services for the trust but be careful

e) Exculpatory provisions – strictly construed, needs to be narrow

(1) Needs to be clear and unambiguous language. 

(2) S/or can put clauses in the TI that allow for self-dealing accept for situations with corporate T/ees.  Ct will narrowly interpret such provisions in favor of the Ben 

O. Is the T/ee liable to 3rd parties in tort or K?

1. K liability

a) C/L – T/ee is bound and personally liable for any K he signs, unless the K expressly provides otherwise (could not recover directly from T estate).  

(1) T/ee can be reimbursement from the T for out-of-pocket expenses (T/ee could get stuck w/ liability if T is bankrupt).  

b) TX – T/ee may be sued in his personal capacity (unless K excludes) and his representative capacity (as T/ee) and plaintiff can execute judgment against T property

(1) Limit T/ee’s liability?

(a) Provision in TI (Bad idea – contracting party would not be bound b/c they did not agree to it.

(b) Reference in the K to the TI (probably insufficient b/c there is no notice of the terms of the T)

(c) Sign “as T/ee” - prima facie evidence you are attempting to exclude personal liability / REBUTTABLE

(d) Put a clause in K explicitly stating T/ee is not personally liable.  Contracting party must look solely to trust property 

(2) Can T/ee get reimbursement from T if he pays on a K claim?

(a) Yes, if K was properly entered into for T

(b) If T estate is insufficient, creditors cannot go against Bens, unless they previously agreed to liability.

(3) Special duties of contracting Plaintiff

(a) Contracting P must take special steps to notify Bens of the trust liability before they can get a judgment against T/ee or T. 

(i) Time of notice – Bens get 30 days to decide what to do

(ii) Notice must contain the nature of the action

(iii) Notice must be given to all Bens (present or contingent)

· Charitable trusts give notice to the Attorney General 

(iv) Notice should be served by certified or registered mail with return receipt requested

· Upon written request, T/ee has a duty to supply P with a list of all Bens and their addresses within 11 days of receipt of request.

(v) Purpose of Notice – so Bens can intervene and protect their interests

c) Presumption is personal liability b/c signed K

(1) But K may expressly preclude liability or

(2) If signs “as trustee” it is prima facie evidence of precluding personal liability

d) K/P has a duty to notify Ben of lawsuit

2. T/ort liability

a) TX – C/L.  T/ee is personally liable for all torts committed by T/ee or his agents.  No direct action by tort Plaintiff against T property or Bens, only against T/ee personally

(1) Hopes there is adequate insurance 

(2) Hopes that gets reimbursement from the res

b) Reimbursement – tort P can  recover against T property if tort falls into one of the following three categories:

(1) Common Incident tort – tort normally occur in the operation of the T (trust is operating a store / slip and fall)

(2) Strict Liability – store sells manufacturers defective product

(3) T/ort increased value of T property – conversation. 

c) Notify duties to tort P to Ben – same duties by K Plaintiff. 

d) T/ort or K – TX Maj.  T/ee is liable for entire amount regardless of whether the T can reimburse – T/ee should buy insurance

3. Charitable Immunities – T/orts.  

a) C/L – the T is immune but today, limited liability based on statute

P. Conflict between Income and Principal Bens 

1. Income Bens – life estate, Bens want high income investments 

2. Principal Bens / Remaindermen – they want appreciation and increase in value of corpus

3. T/ee has a duty to diversify

4. Balancing competing interests

a) Look to the TI.  Most difficult when T/ee has discretion

b) Look to the Trust Code 

c) Do what is reasonable and equitable taking both interests into account

(1) Sale of Trust Property = principal (including capital gains from increase in property value) 

(2) Rent or other returns = income 

(3) Repaying principal of a loan (purchase price of CD will be principal and the interest received from CD will be income)

(4) Award of imminent domain (money to replace the house = principal.  Proceeds from insurance on trust property = principal)

(5) TX – uses portfolio approach, not all investments have to appreciate, can have a mix of income and appreciation

5. Corporate Distributions 

a) Cash dividends = income 

b) Dividends paid out by shares or increase in shares = principal

c) Stock dividends of shares in another corporation (IBM gives you shares of Microsoft) = income 

d) Stock splits = principal

e) If T/ee has a choice between cash dividends and shares, no matter what he decides it will = income 

f) New shares resulting from mergers = principal

g) Business and Farming Distributions 

(1) Generally accepting accounting principles – net profit = income 

(a) Loss is chargeable against the principal

6. Wasting Assets – assets that decrease in value as they are used to produce income, more than depreciation (timber / minerals)

a) Natural Resources 

(1) Mineral Properties – when you remove minerals the value of principal has gone down and unfair to principal Bens.  Must allocate the income from the minerals to both principal and income Bens.  

(a) Pure Rent = income 

(b) Production Payment = income (to extent of the factor for interest, rest is principal) ASK BEYER??????

(c) Royalty (percentage of production – 27.5% is principal and 72.5% is income)

(d) Timber (reasonable and equitable) – look at time for trees to grow back vs. when the principal Bens receive remainder

b) Wasting Intangibles (patents, copyrights, royalties) – the first 5% of a royalty check (based upon the total value of royalty principal) is income and anything above this amount is principal. 

(1) Example:  Royalty is worth $1k, royalty check is for $75.  $50 = income (up to 5% of the value of the principal) and remaining $25 is principal.

7. Bond and Premium Discounts 

a) Bond – debt of a corporation or municipality that borrows money.   The T is a creditor, not a stock holder.  Two situations:

(1) If you pay premium for the bond, which is the bond interest rates are higher (Ex:  $1,100 for a $1,000 bond).  Rule is you take some money for high interest rate which would normally be income and offset for principal Bens

(2) Discount paid.  Pays lower interest rate b/c you are paying $800 for $1,000 bond.  Take some of the principal and give to income Bens to offset. 

8. Under Productive Property – earning less than 1% for one year (T/ee has a duty to make property productive, usually he will sell it) Example:

a) When you sell a under productive property, part of the principal from the sell is allocated to the income Bens to make up for income not earned 

9. Apportion of Income among Income Bens

a) When does income Bens right to income arise?

(1) When T says so

(2) If TI is silent, we look at date the asset becomes subject to the T.  Two types:

(a) Inter Vivos Trust – date asset transferred to T

(b) Testamentary Trust – date of the death of S/or 

b) How do we classify income received on asset?

(1) Inter Vivos Trust – January 1, you put CD in trust that pays once a year, and T/ee gets a check Feb 1 for entire previous year.  The income Ben gets all money from the interest.

(2) Testamentary Trust – If before death of S/or, it is principal (if back rent owed at date of death it is principal).  Date of death and forward, is income.

(3) Corporations – look at date of when dividends are paid (if before death or after death)

10. What happens when Ben’s right to income ends during middle of payment period.  (Ex:  income Ben stops getting T money when he graduates on May 17, but gets paid once a month income from the T).  Three different situations

a) Past income owed – belongs to income Ben 

b) Income owed by third party – belongs to income Ben 

c) Income up to the May 17th goes to income Ben

11. Expenditures

a) How are expenditures by T/ee allocated between principal and income Bens?

(1) Look to TI

(2) If TI silent, look to Trust Code 

(a) Ordinary repairs on trust property =  income 

(b) Expenses to defend trust = paid out of principal 

(c) Attorney fees / T/ee’s compensation = split between income and principal

b) How to avoid problems between Income / Principal Bens

(1) Uni Trust – S/or can pick a set percentage that IB gets each year.

(2) Only problem, does not adjust for a good or bad economy

Q. Accounting 

1. C/L.  T/ee has a duty to keep accurate records and to give an accounting upon a reasonable request by the Ben

2. TX.  Ben or any interested person can obtain an accounting.

a) Three requirements:

(1) Demand must be in writing

(2) T/ee must deliver within a reasonable time or any Ben can file suit to compel the accounting (not just the Ben that made demand)

(a) The ct will order an accounting as long as the ct finds the Ben’s interest is sufficient (adequate standing) 

(b) T/ee should account at least every 12 months

(c) Interested person – any person having an interest or claim or affected by the administration of the T

3. What accounting must contain.  Five elements:

a) New T property not previously accounted for

b) Receipts, disbursements and other transactions

c) List, description of all T property

d) Cash balance and where it is kept

e) List of all liabilities to the T

4. Good Practice – to render an annual accounting even if not requested by the Ben (hire a CPA from beginning) 

5. TX -  No mandatory accounting required, only if Ben sues.  S/or should put a accounting requirement into the TI

6. You cannot waive accounting b/c it would extinguish one of the elements of duty to the T

R. Trustee Compensation 

1. C/L – T/ee did not get paid unless TI said otherwise

2. TX - There is a presumption that T/ee is entitled to reasonable compensation 

a) Two exceptions: 

(1) If TI provides otherwise

(2) Ct can deny T/ee if he breaches the T

3. If TI is silent, there are three approaches:

a) Ct determines compensation 

b) T/ee determines his own compensation, subject to ct review

c) Based upon a percentage or value of the T (this is usually how corporate T/ees work 

4. How do you determine the dollar value of reasonable compensation is determine

a) Size of the T

b) Special skills or experience of the T/ee
c) Risk and responsibilities assumed by T/ee 

S. Changes or alterations of the T by the Court  / DEVIATION 

1. Purpose is to follow S/or’s intent

a) Two categories:

(1) Deviation Doctrine – codified 

(2) Cy Pres Doctrine – common law (case law)

2. Deviation Doctrine 

a) May be requested by the Ben or T/ee by Petition of the Ct but Ct has discretion in granting 

b) When is Deviation permitted

(1) Four times allowed:

(a) When purpose of T fulfilled and TI is silent as to what to do afterwards

(b) Purpose of T are now illegal

(c) Purpose of T are impossible to fulfill (person has failed out of law school)

(d) Unanticipated change in circumstances which caused S/or’s intent to be frustrated 

c) What types of deviations are permitted 

(1) Five deviations permitted:

(a) Change in T/ee even though he did nothing wrong 

(b) Modify terms of the T

(c) Allow the T/ee to do something that the T is not authorized 

(d) Prohibit T/ee from doing something the T authorizes 

(e) Terminate the T in part or in total 

(2) What should the Ct consider before exercising deviation (two things):

(a) Intent of S/or 

(b) Spendthrift provision T, ct may still deviate

3. Cy Pres Doctrine- Equitable principle that only applies to Charitable Trusts 

a) Same four triggering events as for Deviation 

b) Allows the Ct to change administration (same as above) as well as the Bens 

c) When is Cy Pres allowed

(1) Only when there is a general charitable intent in which the purpose is now illegal, impossible or impracticable (Ex:  a T set up to benefit society for the cure of polio and now we have cure, there will be a argument as to which charity should now get money - Replacement charitable Ben must be same or similar charitable purpose)

(2) If it was a specific charitable event, the Ct will not modify with Cy Pres.  S/or just wants to stop polio and not help society as a whole.  

d) When CT ends, funds must go to a charity, it does not revert to the S/or. 

e) You can avoid CP with a well drafted TI (only using CP when the TI does not instruct the ct as to what to do) 

T. Alterations of the T by the parties 

1. Settlor 

a) Has full power to modify, amend or revoke for any reason 

b) TX (Min.) if TI is silent = revocable 

(1) Should never rest upon a statutory presumption.  Should expressly state T is revocable 

c) (Maj.) if TI is silent = irrevocable (must specifically state that T is revocable)

d) Three Exceptions to being revocable:

(1) Irrevocable by express terms (this protects the Bens and T from creditors) and must be irrevocable to obtain the tax benefits 

(2) S/or may not modify T by enlarging T/ee’s duties without the T/ee’s express consent (by adding additional T property)

(3) If TI is in writing then the revocation, modification or amendment must be in writing (Statute of Frauds) 

2. Trustee 

a) General Rule – T/ee has no power to modify, amend or revoke the T

b) Exceptions: 

(1) If TI allows T/ee.  (T falls below a certain amount of money, inefficient then the T/ee can revoke)

(2) Merger with the legal title holder and equitable title holder (Bens and T/ee merging each perspective titles, then is equivalent to revoking of the T)

(3) Non judicial Cy Pres

(a) Only applies to Charitable Bens 

(b) There must be seven elements present:

(i) T has to be created on or after August 30, 1999

(ii) T must be in writing 

(iii) Created by a individual 

(iv) Named Ben must be a charity 

(v) Need a Cy Pres ground 

· T purpose has been fulfilled

· T purpose is now illegal

· T purpose are impossible to fulfill

· Unanticipated change in circumstances

(vi) TI is silent about method of replacement

(vii) Replacement charitable Ben must be same or similar charitable purpose

(Side Note:  If S/or is alive and competent, T/ee must consult with S/or first.  T/ee, S/or and Aty General must all agree on a substitution of charitable Bens or they go to court for approval)  

3. Beneficiary 

a) When can the Ben compel the early termination of the T?

(1) Only if Ben proves all material purposes of the T have been fulfilled the ct will terminate the T 

(a) Chaflin Rule.  S/or’s intent must be satisfied (as to the material purposes of the T) even if all Bens agree

(2) If T has a support or spendthrift provision, this will show the S/or did not want the T to end.

b) TX Rule – ct will only terminate T if “the Purposes” (can argue all or some purposes) of the TI are satisfied, very difficult b/c T will normally say what to do when all purposes are satisfied. 

c) What if T was irrevocable and had a Spendthrift provision? 

d) Ct said if S/or and all Bens (including Remainder Bens) agree you can modify and revoke the T.

4. Family Settlement Doctrine – Bens can work out conflicts as long as all Bens agree and all interests are represented.

a) There must be a genuine controversy so Bens are not just trying to get around S/or’s intent by terminating the T. 

U. Termination of a Trust 

1. Six methods:

a) Express Provision T – most common

b) Revocation by the S/or 

c) T runs out of property 

d) Order by the Court – part of the Deviation powers 

e) Merger 

f) No more Bens (either dead or disqualified) 

2. What are the T/ee’s duties / powers when the T is terminated. 

a) Duties 

(1) Distribute the T property to the remainder men within a reasonable time 

b) Powers

(1) T/ee keeps T/ee powers for a reasonable time depending upon the T and property / assets 

3. T/ee’s liability 

a) If T/ee does not distribute to remainder men upon termination of the T within a reasonable time, then T/ee is personally liable 

(1) C/L was for all losses

(2) TX – modern view.  Only losses caused by T/ee’s breach

(a) T must be in writing 

(b) Created by a individual 

(c) Named Ben must be a charity 

(d) Need a Cy Pres ground 

(i) T purpose has been fulfilled

(ii) T purpose is now illegal

(iii) T purpose are impossible to fulfill

(iv) Unanticipated change in circumstances

(e) TI is silent about method of replacement

(f) Replacement charitable Ben must be same or similar charitable purpose

(Side Note:  If S/or is alive and competent, T/ee must consult with S/or first.  T/ee, S/or and Aty General must all agree on a substitution of charitable Bens or they go to court for approval)  

4. Beneficiary 

a) When can the Ben compel the early termination of the T?

(1) Only if Ben proves all material purposes of the T have been fulfilled the ct will terminate the T 

(a) Chaflin Rule.  S/or’s intent must be satisfied (as to the material purposes of the T) even if all Bens agree

(2) If T has a support or spendthrift provision, this will show the S/or did not want the T to end.

b) TX Rule – ct will only terminate T if “the Purpose” (can argue all or some purposes) of the TI are satisfied, very difficult b/c T will normally say what to do when all purposes are satisfied. 

c) What if T was irrevocable and had a Spendthrift provision? 

d) Ct said if S/or and all Bens (including Remainder Bens) agree you can modify and revoke the T.

5. Family Settlement Doctrine – Bens can work out conflicts as long as all Bens agree and all interests are represented.

a) There must be a genuine controversy so Bens are not just trying to get around S/or’s intent by terminating the T. 

V. Termination of a Trust 

1. Six methods:

a) Express Provision T – most common

b) Revocation by the S/or 

c) T runs out of property 

d) Order by the Court – part of the Deviation powers 

e) Merger 

f) No more Bens (either dead or disqualified) 

2. What are the T/ee’s duties / powers when the T is terminated. 

a) Duties 

(1) Distribute the T property to the remainder men within a reasonable time 

b) Powers

(1) T/ee keeps T/ee powers for a reasonable time depending upon the T and property / assets 

3. T/ee’s liability 

a) If T/ee does not distribute to remainder men upon termination of the T within a reasonable time, then T/ee is personally liable 

(1) C/L was for all losses

(2) TX – modern view.  Only losses caused by T/ee’s breach

VI. STEP #6:  ENFORCEMENT OF TRUSTS 
● Procedurally 

A. Who can enforce a Trust (need to have parties w/ standing)

1. Need to be an interested person

a) Ben 

b) T/ee
c) Aty General (Charitable Trust) 

d) S/or – generally no unless he has retained a trust power 

e) Anyone affected by trust administration 

2. Necessary Parties to a Trust action 

a) Ben 

b) Person named in the T

c) Contingent Bens 

B. Need to go to the proper court

1. Jurisdiction

a) Inter Vivos T – D. Ct. and Probate Ct have concurrent jurisdiction 

b) Testamentary T – Probate Ct has primary jurisdiction 

2. Venue

a) One T/ee (non-corporate) the county in which T/ee resides or has resided in the past 4 years 

b) Multiple T/ees (non-corporate) place of T principle office 

c) Multiple T/ees (corporate) principle office of any corporations are located (forum shopping) 

C. Court virtual-representation 

1. Minors, unborn, unascertained person (if their interests are affected - Ct may appoint guardian ad litem)

2. Minors and incompetents Bens (ct must appoint guardian ad litem when sued by tort Plaintiff)

a) No conflict of interest (Guardian Ad Litem) or 

3. Unborn or unascertained persons are bound by judgments on persons having a substantial identical interest (w/in a class) 

● Remedies – Enforcemental Tools against anyone who breaches T instrument provisions or Trust Code (different weapons depending on circumstances)

D. Remedies against the T/ee
1. Ct ordering T/ee to do his job

2. Injunctions or restraining orders (if you fear T/ee is about to breach) 

3. Receivership (if ct fears T/ee will breach injunctions order, can appoint receiver to step in and manage T property) 

4. Bond – if originally required, they can increase it (fear T/ee will breach)

5. Money Damages (if T/ee breached the T – usually from bad investment)

a) Computation 

(1) Loss value to the trust

(2) Profit the T/ee made

(3) Loss profits to the trust

(4) Punitive damages if it results from a tort – intentional breach of fiduciary duty (is a tort)

b) No double recover allowed but can get loss value of the trust and the future profits of the trust

(1) Multiple T/ees = jointly, severally liability

I. Removal from office

a) T/ee materially violated terms T; and 

c) Resulted in  material financial loss to T

d) T/ee becomes incompetent

e) T/ee becomes insolvent (incentive to embezzle – does not apply to T/ee that was insolvent before becoming T/ee)

(1) For any reasons ct finds sufficient. 

(a) However, cts reluctant to remove for negligent conduct / mistakes in judgment

(b) Ct will not normally remove if T/ee and Ben do not get along

(i) If Ct removes T/ee, can deny T/ee’s part or whole compensation

f) Declaratory Judgment – T/ee can protect themselves if dispute between Ben and T/ee
g) Liability of successor T/ee for old T/ee’s acts (2 prong test) 

(1) T/ee knew or should of known that old T/ee breached; and

(2) New T/ee improperly permits breach to continue; or

(3) Fails to get old T/ee to pay back T; or

(4) Fails to get property back; or 

(5) Fails to sue old T/ee
h) Criminal sanctions brought by the DA

(1) If conduct is more than mere negligence

E. Could we get remedies from other beneficiary

1. Ben is liable for the following losses to T/ee:

a) Ben has misappropriate T property

b) Ben conspires with T/ee to breach T

c) Ben has failed to repay loan out of T funds

d) Failure to repay excess distribution

e) Breach of contract to contribute to the T (Ben agrees to pay money to T as part of creation of T)

(1) T/ee is able to offset Bens interests in T if Ben is liable

F. Remedies directly against the trust property, as long as not in hands of BFP

1. Tracing – the goal is to recover actual T property or its proceeds from T/ee or 3rd party (if not a BFP – will not work if in hands of protected person)

a) No double recovery – cannot get T property back and money damages

b) Works better for unique, tangible property rather than commingled, fungible goods

c) T/ee’s Creditors cannot get the property if you can trace it b/c it belongs to T, not creditors 

2. Tracing into commingled funds/bank accounts

a) Presumption – that when a T/ee spends money from a commingled account, he is spending his own money

b) However, if T/ee deposits own monies (i.e. from salary) they are presumed to be his own money and not replenishment for what he took from T

(1) Assume we have a T/ee who, in his personal capacity had a bank account with $500;

(a) T/ee embezzles $300 and balance = $800; $300 is traceable

(b) T/ee withdraws $400 acct balance = $400. Do we subtract $400 from his money or T money?? Presumption is that you spend your own money first, $300 still traceable

(c) Benefits Ben – not CRs because no property for them

(2) THEN 


(a) T/ee withdrawn $300 acct balance = $100 ($100 is T money) (0 is T/ee’s personally)

(b) T/ee receives $600 tax refund and deposits acct balance = $700

(c) Deposits are presumed can only trace to $100 of T money

G. These presumptions benefit general CRs and not Bens ($600 for creditors)

H. Lowest intermediate balance test –  amount traceable can never exceed the lowest amount in the account

1. Subrogation

a) Equity reinstates debts and allows Bens to step into shoes of creditor who was impermissibly paid off

(1) Will help is paid off mortgage, but no if paid off VISA

2. Marshalling (Example: assume we have a T/ee who now has two assets.  Asset A and Asset B.  A is valued at $10k, B is valued at $6k.  $5k embezzled from T and it was used to pay off part of debt of asset A.  Now by subrogation the Bens have a claim against asset A, cannot trace b/c used to pay off debt.  Problem is that our creditor has a claim of $10k and it is a priority claim in both assets A and B.  Ben is a second lien, not first, the creditor has the priority interest lien.)  If a creditor has a right to recover out of either of two funds, the creditor must first resort to the fund which will not interfere with the rights of another. 

3. 2 BFP Rules 

a) Blind T Act – if property is conveyed “to T/ee in T” but the conveyance is silent as to identify the T and does not disclose the names of the Bens, the T/ee may convey, transfer, or encumber the title of the property without subsequent question by a person who claims to be a Ben under the T.  (No duty to investigate by BFP)

b) If you pay money to the T/ee in good faith and that T/ee is authorized to receive money

(1) Actually pay T/ee 

(2) In good faith

I. Third-Parties in T/ort or K – T/ee can sue 3rd parties for

1. T/ort damages to T property

2. Breach of K relating to T

J. Are the remedies barred for some reason (cannot get remedy or proceed w/COA)

1. Release or ratification of T/ee by the Bens 

a) 4 Requirements

(1) Bens have legal capacity – 18 and competent

(2) Bens are acting on full disclosure of facts and law

(3) Must be in writing

(4) Must be delivered to T/ee
(a) Ben can release T/ee for anything opposed by TC or TI both past or future 

(b) Telling T/ee “do what you think is best” is not a release

(5) Cannot release corporate T/ees of no self-dealing 

(6) What if all Bens do not consent?

(a) Bens who consent are bound but the other Bens can still sue

(b) Implied consent / estoppel – if Ben does not consent to release, but knows about breach and accepts benefit of breach, they are estopped (mere silence is not enough).  

(c) Virtual representation by Agreement to release 

(i) A Ben can bind unborn or unascertained Bens if they have substantial or identical interests by signing a release of the T/ee
(ii) Minor children can be bound by 

(7) Signature of parent if no conflict of interest

(8) Guardian ad litem is needed when  conflict of interest 

b) Limited virtual representation

(1) Consent 

2. Settlor can release T/ee if approved it in the T (see previous notes)

3. Court decree, can say it is okay no matter how bad the breach was

4. SOL – 4 years or discovery rule

5. Laches – sat on your rights and Defendant relied to his detriment “you said you would not sue” then you are estopped

VII. STEP #7:  Other “Trusts” – related relationships that aren’t trusts (Trust Code does not Apply) 

A. Trusts bank accounts

a) They are determined by two things

(1) Form of the account (must say that it is a Trust Account in the form you sign when you open account)

(2) It must be signed 

b) these are contractual transfers 

c) General rule:  after all T/ees die, then Ben gets what is left (Ben must outlive T/ee.  If no Ben survive the T/ees then the money passes through the estate of the T/ee)

d) T/ees own everything – all equitable title and legal title and can do anything with money and no creditor protection 

e) Bens have nothing until T/ee dies or all T/ees die

B. Resulting trusts – T which arise under circumstances by implication of the law or facts (by the conduct of the parties)

a) Failure of TI to designate trust remainder 

(1) Property remains in T after purposes are completed and TI does not tell us what to do with the remainder (this occurs when the T has ended b/c the purposes are completed).  Implied reversion back to S/or or his successors (T to go to law school and now you have graduated and there is still money left in T)

b) Failure of express TI and TI is silent as what is to be done with remainder. 

(1) S/or tries to create a T but unable to do so b/c violation of TC, public policy, impossibility or there is failure in quality of the words.  “To X in T”.  

(2) Rule:  Acts as a reversion – no conveyance took place.

c) PMRT (See handout)

C. Constructive trust 

1. Equitable Remedy to prevent unjust enrichment b/c of some evil conduct 

2. Constructive Trust Remedy must be plead and proven 

3. Must be able to identify a connection between the wrongful conduct and the property you want a constructive trust over 

4. What constitutes evil conduct?  

a) Fraud or criminal act

b) Abuse of confidential relationship (aty/client, or friends and family, etc.)

c) In contemplation of death “if you give me your land, I will give it to your children when they reach majority” and person does not do it.

d) Constructive Trust may be imposed on innocent individuals under certain circumstances in order to complete justice.  Multiple Heirs and executor going to leave land to a non-heir and one heir prevents conveyance so they could get land.  Ct imposed CT and said no heir took land b/c it was to go to non-heir.
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