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Chapter 14: Strict Liability
A. Strict Liability (SL): liability without fault

a. SL vs. Negligence: In negligence the Π must prove duty, breach, causation, and damages.  In SL, no need to prove breach of duty. 
b. Π must still prove causation and damages
c. The three bottom strata on the first day handout are all forms of SL

d. SL is a question of Law, not of Fact.

B. Animals

a. Animals cause harm in two ways: (1) trespassing and harming land and (2) coming into contact with people and causing personal injury

b. Strict liability not available against owner of escaped animal once someone has taken possession of it

c. The owner of a kind of animal likely to roam and do damage is SL for their trespasses
i. Usually barnyard animals

1. Exception: trespassing cattle (etc) straying from a highway on which they were being taken to market

ii. Dogs and cats not included because society accepts that they roam the neighborhood

d. Fencing Out Statutes: if Π fenced his land, there was SL if the animals broke through the fence.  No fence, liability only if owner was negligent

e. Fencing In Statutes: required the owner of the animals to fence them in or otherwise restrain them and made owner SL if he didn’t

f. Domestic animals are those that are socially useful and traditionally used for service to man.  Wild animals are all nondomestic animals.

i. Whether or not an animal is domestic also depends on the community.  A pig in the city is wild, but in a farm community is not.

g. Wild animals subject to SL if they injure someone (English CL)

i. This is an exception to fault based liability.  Owner can be liable even if they were reasonable.

ii. Distinguish:  Ex:  if someone keeps a bear in their backyard and it escapes, and falls asleep on the golf course.  If a golfer trips over the bear, he has not suffered from the “dangerous propensity” of the bear and so, there is no strict liability recovery.

h. Domestic animals subject to SL only if owner knew they had a mean streak

i. One Bite Rule (CL): domestic animal is allowed one bite

i. Not applied anymore

ii. Today, if owner knows the animal is mean, the animal is considered wild and is subject to SL

iii. “Vicious” “Mean”: dangerous propensity abnormal to its class

iv. If Π can’t prove owner knew of meanness of animal, then no SL and Π would have to prove negligence in order to recover
j. Ordinances:  if an owner doesn’t follow an ordinance and someone is injured: negligence per se

C. Abnormally Dangerous Activities: a person is strictly liable for any damage which occurs while he is conducting an abnormally dangerous activity.
a. § 519:  (1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.  (2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.
b. The liability stated in this Section is not based upon any intent of the defendant to do harm to the plaintiff or to affect his interests, nor is it based upon any negligence, either in attempting to carry on the activity itself in the first instance, or in the manner in which it is carried on. The defendant is held liable although he has exercised the utmost care to prevent the harm to the plaintiff that has ensued. The liability arises out of the abnormal danger of the activity itself, and the risk that it creates, of harm to those in the vicinity. It is founded upon a policy of the law that imposes upon anyone who for his own purposes creates an abnormal risk of harm to his neighbors, the responsibility of relieving against that harm when it does in fact occur. The defendant's enterprise, in other words, is required to pay its way by compensating for the harm it causes, because of its special, abnormal and dangerous character.

c. Abnormally Dangerous: (used by 2nd Restatement) depends on the nature of the location where the activity takes place

d. Ultra-hazardous: necessarily involves a risk of serious harm to the persons, land or chattels of other which cannot be eliminated by the exercise of the utmost care and is not a matter of common usage.

e. Non-natural use: courts in England look at these things to determine if it is: character of activity, place and manner in which it’s maintained, and relation to surroundings

i. A car is not non-natural

f. Rylands v. Flecher, 1868.  ∆ owned a mill.  They wanted a reservoir built near it.  They got permission and consulted engineers and independent contractors (not employed by ∆).  Near the site of the reservoir were used and unused coal mines.  When the reservoir was done and partially filled, one of the old mine shafts collapsed and flooded Π’s work.  Are ∆ liable for damages to Π even though the reservoir was harmless in itself?  Is ∆’s duty absolute or just to make reasonable and prudent precautions?  Judgment for Π.  Someone who brings anything of non-natural use onto his land that can cause mischief if it escapes (even if nothing unreasonable was done!), must be careful for he will be prime facie liable for all the mischief that could occur.  Just like the obligation of owners of cattle.  
i. This theory rejected in Texas

1. Instead, TX has an “Absolute nuisance” theory

ii. Trespass to land: the court does not use this theory to make ∆ liable, because the trespassery force must have caused direct and immediate trespass.  The water indirectly got on Π’s property.

iii. This case is majority rule today.

g. Bridges v. Kentucky Stone, 1981.  A dynamite blast killed one kid and injured and wounded a dad and kid.  ∆ is a ∆ because it is claimed that it negligently kept and stored dynamite which Webb (a co-∆) then ignited.  The court rejected the theory that storage of dynamite imposes strict liability because it is in and of itself ultra-hazardous.  Here, the dynamite was stolen from the storage unit 3 weeks prior to the explosion.  The storage unit was over 100 miles away from the site of the explosion.  Webb’s eventual trespass and detonation of the dynamite at Bridges’ house was a superseding cause.  Judgment for ∆.

h. Indiana Harbor RR (transporter) v. Cyanamid (manufacturer), 1990.  A railcar with acrylonitrile was passing through Chicago when it was discovered to be leaking.  The switching line (which is where the toxin escaped) had to pay $1M to clean it up.  The court says that it is not the chemical itself that caused the leak, but the carelessness of someone handling it.  The manf of a product is not considered to be engaged in an abnormally dangerous activity merely because the product becomes dangerous when it is handled or used in some way after it leaves the plant, even if foreseeable.

i. §520:  6 factors are used to determine if there is strict liability for activities that may be ultrahazardous or abnormally dangerous.  This is not a test, they are factors that are to be balanced.
1. high degree of risk: the likelihood that it will occur, 

2. risk of serious harm: how bad the event will be if it does occur, 

3. cannot be eliminated by reasonable care, 

4. not a matter of common usage: is it unusual or common activity?,
5. (in)appropriateness of location where it is carried out, and 

6. community value: do the activity’s dangers outweigh the value to the community?

i. Other activities that are subject to SL: toxic chemicals and inflammable liquids transported in an urban area, crop dusting, poisonous gases, testing rocket fuel, fireworks, hazardous waste disposal sites, oil wells



Truck T driving down highway carrying aviation fuel.  T is marked accordingly.  While on a ramp, a tree falls on the road (for unknown reason).  T swerves and hits A.  A dies from the impact.  B avoids the collision of A and T, but gets out of his car, looks at T.  T’s markings are visible.  B walks toward the truck, and T explodes killing B.  Estate of B sues Truck Owner.
What killed A had nothing to do with what’s ultrahazardous… A was killed by the truck, not the explosion.

Amount of care taken by ∆ is irrelevant.

Π must prove both actual cause and proximate cause.
Discuss the 6 factors!

Did B know of the risk?  Did he voluntarily assume the risk?  (Only defense)

4 steps analysis (1-3 are questions of law, 4 is question of fact)
1.  Standing: was the Π affected by a dangerous propensity of an ultra-hazardous activity?  Even if “no”, discuss on exam what would happen if “yes.”  Focus on what the dangerous propensity is.
2.  Merits: is it abnormally dangerous?  Look at the 6 factors.
Intervening acts that excuse SL?  None in this hypo.  Concentrate on if ∆ is strictly liable or not.
3.  Act of God/nature 
§522(c) says acts of God expected or unexpected are no excuse

3rd party innocent/reckless/negligent act (we will be told this on exam)
Act of animal

4.  Π’s conduct/Defenses:  the only complete defense is assumed risk.  Π’s contributory negligence is not a defense.  Comparative negligence may reduce a Π’s recovery.
Jury question.  
(Sandy v. Bushey, below)
§523, §524.

D. Limitations on Strict Liability

a. Foster v. Preston Mills, 1954: ∆ conducted blasting operations that scared mother mink owned by Π and caused them to kill their kittens.  SL does not apply here because blasting’s ultrahazardousness is not what caused Π’s harm.

b. Hypo: a pedestrian who breaks a leg when hit by a truck filled with explosives is excluded from recovery based on SL since the enterprise of transporting explosives is classed as a SL enterprise because of the risk of explosions, not the risk of hitting pedestrians.  The explosive’s dangerous properties is not what injured pedestrian.
c. Golden v. Amory, 1952:  ∆ owned a dike which flooded lots of land during a hurricane.  Though the dike had no permit and may have been negligently maintained, an act of God which the owner had no reason to anticipate is not subject to SL.

i. This is a negligence case

d. Sandy v. Bushey, 1925:  ∆’s and Π’s horses in same field.  ∆’s horse kicked Π.  At common law, owners of domestic animals are not held to be liable for an injury done by them in a place where they have a right to be, unless the animal is vicious.  No measure of care will exclude an owner that knows the animal to be vicious.  
i. In an action for such an animal, Π has only to prove the keeping, the viciousness, and the scienter.  Negligence need not be proved.
e. Contributory Negligence is NOT a defense to a SL case!!!

i. Except when Π voluntarily and unreasonably exposes himself to the risk; Assumption of risk

ii. Objective Inquiry:  “Should you have known of the risk?”

f. Assumption of Risk is a subsection of contrib. neg.

i. Subjective Inquiry:  “Did you know the risk and voluntarily assume it?”

Chapter 15: Products Liability

A. Intro

a. There are three overlapping legal doctrines that apply to cases in which Π seeks damages for injuries caused by products:  negligence, warranty, strict liability
b. Negligence: Π must show that the ∆ acted unreasonably

i. Privity of contract (direct relationship between Π and ∆) no longer required

c. Warranty: if a buyer can show that a product’s attributes were not as good as its express or implied warranties required, recovery is allowed against manufacturer or seller

i. Π does not have to show product failed because of unreasonable conduct
ii. Privity requirement

d. Strict Liability:  allows a Π to recover without showing privity and without showing unreasonable conduct if the Π shows that the ∆ marketed a defective product

i. Pro-Π
B. Negligence

a. A person who suffers a product-related injury can establish a negligence cause of action against a ∆ who produced or marketed the product by showing duty, breach, damage, proximate cause.

b. At common law a Π using a negligence theory had to show privity between the Π and ∆.  

i. A ∆ owed a duty of reasonable care only to those with whom the ∆ was in privity. 
ii. Ex:  If a person buys a product from a retailer, the buyer and the retailer are in privity.  The retailer and the manufacturer from whom the retailer obtained the product are also in privity.  The buyer and the manufacturer are not in privity, since they have no direct relationship.

c. MacPherson v. Buick, 1916:  The privity limitation was rejected in this case.  Π was injured in an accident involving a flaw in a new Buick.  He sought damages from Buick, but the case was rejected at trial because he was in privity with the retailer but not with Buick.  On appeal, Cardozo reviewed some exceptions to the privity requirement that had already been recognized.  These involved injuries from inherently dangerous products like poisons or scaffolds.  He expanded that principle to reject the privity requirement in any case where something was “reasonably certain to place life and limb in peril when negligently made.”  This case authorizes suits without privity in virtually all product injury cases.

d. Even if ∆ was reasonable, ∆ absorbs cost because they can pass it on to next year’s consumers.  Also, it puts pressure on them to put out safer products each year.

e. Duty of Reasonable Care:  Each potential ∆ owes a duty to act with reasonable care to any person who would foreseeably be affected by a deficiency in the product
i. Manufacturer:  the duty to act as a reasonable prudent person applies to all aspects of a manufacturer’s actions

ii. Retailer: the duty to act as a reasonable prudent person applies to all aspects of a retailer’s actions.  For retailers who sell things manufactured by others, the duty of due care is easy

iii. A retailer is obliged to inspect a product only if there is a particular reason to think that the product may be dangerous

iv. A manufacturer who negligently produces a dangerous product is not protected from liability by showing that a retailer failed to inspect it.

v. If the retailer had knowledge of the product’s danger and fails to communicate that danger to a buyer, the retailer’s conduct may be considered so negligent that it becomes a superceding cause of injury caused by the danger

f. A bystander who is injured by a defective product may be excluded from recovery if he or she is not a foreseeable Π.

C. Warranty Liability

a. If a seller sells something that turns out not to be as good as the seller claimed it would, the buyer has a contract-based remedy for that deficiency.  There is no inquiry as to why the product is deficient.  

b. Relief is based on proof of a discrepancy between the product as it is and the product as it was supposed to be; this discrepancy is a breach of the warranty.

c. Warranty liability is strict liability because it applies regardless of how carefully the ∆ acted

d. Two types of warranties:  (1) Express and (2) Implied

e. Express warranties: An express warranty is a seller’s specific statement about a products features or attributes

i. §2-313:  Express Warranties:  the following types of conduct by a seller can be the basis for a finding of express warranty:  affirming a fact, promising something, describing the product, or showing a model or sample.  The warranty needs to be made during or prior to the sale transaction.

ii. Common law requires that the Π relied on the express warranty
iii. Baxter v. Ford, 1932:  Π was injured when the windshield of a car manufactured by the ∆ shattered.  The Π sought damages on breach of express warranty theory, relying on brochures provided by ∆ that described the car’s glass as “nonshatterable.”  At trial, ∆ won a directed verdict.  On appeal, it was held that the Π was entitled to proceed against the manufacturer despite a lack of privity between the Π and manufacturer.
1. Ford believed the glass was shatterproof.  They were being more than reasonable because other companies were using regular glass
2. Problem for Ford: their express warranty about shatterproofness
3. Did Π ask for this glass?  No.  Did Π even know of the glass properties?  No.  Π did not rely on the express warranty.
f. Implied warranty: you expect the product to work a certain way.  §2-314, 315 in UCC.  

i. Implied warranties run with the product

ii. Two Types of Implied Warranties: (1) Merchantability, and (2) Fitness  

iii. §2-314: Implied Warranty of Merchantability: This warranty requires the product to perform in the way reasonably expected.  Applies to sale of goods by sellers who are merchants for that type of good and who regularly sell that type of good.
1. Applies to goods; sales by retailers and wholesalers; sales by manufacturers.  Services are excluded.

2. Examples of breach of implied warranty of merchantability:  food with impurities.  Home appliance that gives someone an electric shock or starts a fire.

iv. §2-315:  Implied Warranty of Fitness:  this warranty is implied for a particular purpose when (1) buyer wants goods for a purpose that is not typical (2) the seller knows about that purpose (3) the seller recommends certain goods and (4) the buyer relies on the seller’s recommendation.
v. Merchant:  “one in the business of selling this type of product”
vi. A seller of a product has a duty of merchantability.  If the product doesn’t perform, the Π can sue in torts.  Torts cause of action is from sales law.

vii. Henningsen v. Bloomfield Motors, 1960:  This case allowed the Π, who had been injured in a vehicular accident, to sue the car’s retailer and manf on an implied warranty theory, even though she had been a passenger, not the purchaser of the car.  Expanding a rationale from earlier cases involving sales of food, the court held that a warranty follows the item itself and is not restricted to purchasers.

1. The wife is a foreseeable user

2. Would a 3rd party hit by wife during the same crash have a cause of action?  UCC Alternatives, §2-318: (used to get past horizontal privity problem)
1. Alternative A:  a warranty claim that a purchaser would have may also be made by a member of the purchaser’s household or a guest in the household if it is reasonable to expect that the person might be affected by the goods.
2. Alternative B:  a warranty claim that a purchaser would have may also be made by any natural person who may reasonably be expected to suffer personal injury from the goods
i. Extends to foreseeable bystanders

3. Alternative C:  like B, only it adds non-natural plaintiffs (such as business entities) and property damage claims.
4. Example:  Barry Boater owned a boat and invited his friend, Frank Friend, to fish from it.  The boat sprung a leak, and Friend was injured.  For Friend to recover from the boat’s manufacturer on a warranty theory, Friend would have to establish privity.  Under alternative A, Friend would have to show that he had been a guest in Boater’s household when he was injured.  Under B and C, Friend could establish privity, since a friend of a boat owner is a person whom one would reasonably expect to suffer an injury from a defect in a boat.

3. §2-719:  consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of damages where there is injury to the person is unconscionable; limitation of damages if commercial loss is not.

viii. Vertical Privity:  the relationship between a purchaser and a remote defendant

ix. Horizontal Privity: the relationship between a purchaser and a remote victim of product-related injury

D. Strict Liability in Torts:  allows redress without requiring that the Π prove unreasonable conduct.  Π must show that the product was defective, but not that the ∆ acted unreasonably in producing or selling it.

a. Negligence deals with the conduct of the parties.  Strict Liability in Torts deals with the condition/safety of an inanimate object

b. This theory lets a jury impose liability without finding that any negligence occurred.  

c. Greenman v. Yuba Power Products, 1963:  Influential in development of §402(a).  The victim had been injured by a power tool, and it was unclear whether a jury verdict in his favor had been based on his negligence or warranty theory.  The court held that the judgment should be affirmed despite the possibility that the Π had failed to satisfy some of the usual requirements for warranty-based relief.  Strict liability in tort was the proper doctrine for a case involving a user’s injury caused by a defective product.
§402(a) Special Liability of Seller of Product for 
Physical Harm to User or Consumer:
One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if (a) the seller is engaged in the business of selling such a product, and (b) it is expected to and does reach the user or consumer without substantial changed in the condition in which it is sold.  The rule applies although (a) the seller has exercised all possible care in the preparation and sale of this product, and (b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.
d. What does this mean??  The ∆ must be one who sells the product.  Manufacturers and wholesalers, as well as retailers, are product sellers.  Products, not services, are covered.  Injury to person or property can be a basis for recovery.  Physical damages only; §402(a) does not apply to economic damages.  The ∆ must regularly sell the product.  Sellers of used goods may be outside this definition if they sell many different types of goods.  A seller is free from responsibility if injuries result from significant product alterations that the seller could not reasonably foresee.  Even the best possible care is no defense if the product was defective.  Privity between the victim and the defendant is not required.  I.e. the ser need not have bought the product from the seller.
e. §402A Comment i defines defective condition reasonably dangerous: “The article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.  Good whiskey is not unreasonably dangerous merely because it will make some people drunk, and is especially dangerous to alcoholics; but bad whiskey, containing a dangerous amount of fuel oil, is unreasonably dangerous.” 

f. Defectiveness is not determined by negligence.  

g. ∆ is not the “absolute insurer” just because there’s a causal connection between product and injury.

h. Treece thinks this is the best rationale in support of strict liability in torts: the manufacturer is in a better position to protect against harm, by insuring against liability for it, and, by adding the cost of the insurance to the price of his product, to pass the loss on to the general public.

i. This is kinda funky because people are not held liable because they have insurance.

i. Not a 402A case if all the was damaged was the defective product

E. Product Defects
a. Restatement 3rd on Product Defectiveness:

§1:  Liability of Commercial Seller or Distributor for Harm Caused by Defective Products:

One who sells or distributes a defective product is subject to liability for harm to people or property caused by the defect.

§2: Categories of Product Defect:

A product is defect when, at the time of sale/distribution, it has 
(1) a manufacturing defect, 
(2) design defect, or is 
(3) marketing defect (defective because of inadequate instructions or warnings).
b. How can you tell the difference between design and manufacturing defects?  If it’s a design defect, it was made on an assembly line, so all the products have an identical defect

F. Manufacturing Defect:  when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.
a. i.e.  When the product does not measure up to its own manf’s plans for it, and the discrepancy leads to an injury, the product has a manf defect.

b. Rix v. General Motors, 1986:  Π was injured when the brake system failed in a GMC truck.  Π agrees that the brake tube was defective (design defect), but said it happened after leaving the factory.  In order to recover under strict liability, the Π must establish 3 elements:  (1) that the product was manufactured by ∆ and was in a defective condition unreasonably dangerous at the time of sale, (2) that the product foreseeably reached consumer without change in its condition, and (3) the defective condition was a proximate cause to the injury.
G. Design Defect:  when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design, and the omission of the alternative design makes the product not reasonably safe.
a. The Π must show that a product was in a defective condition unreasonably dangerous because of its design
b. Caution: these cases do not fit together.
c. Prentis v. Yale Mfg Co, 1984:  The Π sought damages from the manf of a forklift that experienced a power surge that made him lose his footing and fall.  Judgment was entered for the ∆ on a jury verdict, but was reversed by the intermediate appellate court because the trial court had failed to instruct on breach of warranty.  The supreme court rejected strict liability theories for design defect cases, reasoning that the proper standard would be a negligence test that imposed liability for designs that incorporate an unreasonable balance of risk versus utility.

d. O’Brien v. Muskin Corp, 1983:  This is about an above ground swimming pool with a vinyl floor.  Some fool dove into the 3 ½’ deep pool and got injured.  This case utilized the 7 factors for the risk-benefit test (below)

i. Very Pro-Π

[image: image1]
ii. Texas Case: Turner v. GMC:  Motorist, who suffered paralysis due to injuries sustained when car's roof caved in as car rolled over, brought action to recover against manufacturer and seller of car on strict liability theory that the car was uncrashworthy.  Rules of strict liability govern in crashworthy cases in which defect in the vehicle is cause of the injuries only as well as in cases in which the defect has caused both the accident and the resulting injuries.
iii. Texas Case:  Boatland v. Bailey: Surviving widow and two adult children of owner of bass boat brought wrongful death action against seller based on strict products liability in tort.  Whether product was defectively designed requires balancing by jury of its utility against likelihood of and gravity of injury from its use.  Jury may consider many factors before deciding whether product's usefulness or desirability are outweighed by its risks, and their finding on defectiveness may be influenced by evidence of safer designs that would have prevented injury.  Since defectiveness of product in question is determined in relation to safer alternatives, fact that its risks could be diminished easily or cheaply may greatly influence outcome of case.  Whether product was defectively designed must be judged against technological context existing at time of its manufacture.  In products liability cases based on negligence, reasonableness of defendant's conduct in placing product on market is in issue.  
iv. Unavoidable Unsafe Products:  §402(a) comment K says that many dangerous products are socially useful, such as vaccines and other drugs.  

1. Sellers are free from strict liability if (1) product’s benefits outweigh its dangers and (2) the seller provides adequate warnings along with the product

e. Food:  “foreign natural test”: strict liability is applied only if the injury-causing substance is a substance foreign to the food (like glass).  If the substance is natural (like bone), the Π must prove negligence in the preparation of the food in order to recover.
f. Allergic Reaction: most jurisdictions treat as a failure to warn issue and impose a duty on the manf to warn of possible adverse reactions only if it knew or should have known of the risk

H. Warnings Defect:  when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings, and the omission of them renders the product not reasonably safe.
a. Anderson v. Owens-Corning Fiberglass, 1991:  In evaluating whether a ∆ manf should have provided a warning about a risk associated with its product, evidence of the state of the art with regard to that risk at the time of manufacture is relevant.  There can be no liability for failure to warn of a risk that was unknowable at the time of manufacturing.
b. If there is a design or manf defect, Π can recover regardless of if there was a warning.

i. Standard for warnings and instructions:  adequacy is a negligence standard

c. Too many warnings can reduce the effectiveness of individual warnings, so the choice to be silent about some risks is a defense available to manf’s.

d. Learned Intermediary:  For prescription drugs, manf’s are permitted to satisfy the obligation to warn by providing warnings to doctors.  A doctor is a learned intermediary.  The doc should then warn the patient.
i. prescription drugs dispensed by docs and pharmacists is a professional service… No Strict Liability Law in Services!  So you can’t sue the doc for SL, only for negligence.

ii. This doctrine can be extended to employers.  Employers have control of the worksite, it has knowledge of the hazards associated with products it has purchased, and has the ability to instruct its employees on how to protect against those hazards.
1. oral communication may be more effective than written because of different experience and education levels.
e. Heeding Presumption:  Presume that the Π would have heeded a proper warning or instruction if the manf had provided it.
f. No Ability Standard: if you don’t know of a defect, do you still have a duty to warn?  Knowledge of the industry as a whole is relevant… what the industry knows, you have to warn about.

g. Post Sale Acquired Knowledge:  many courts impose a duty in negligence to reasonably warn of later-acquired (post-sale) knowledge.  Failure to do so is negligence.  The duty to warn is determined by balancing factors.
h. TX:  Bell Helicopter v. Bradshaw????
Belt Buckle Gun Hypo
There are some little girls out in West Texas.  They’re friends and they make a skit.  One girl takes out a gun, which she thinks is a toy, but it isn’t.  Her friend gets shot.  The family of the deceased sues under these theories

Can sue under these theories:  negligent design, negligent marketing, 402A design, 402A marketing, but not warranty

Warranty Theory.  Unsuccessful.  The gun performed the way it was supposed to.

Risk Utility Test:  tons of negligence.  goes to jury.

Consumer Expectation Test:  It’s not what the girl knew, it’s what consumers in the community would expect—and they would expect a gun.  Her statement that she didn’t know it was real, while made in good faith, doesn’t matter for this theory.  Won’t survive summary judgment.
Manufacturer’s Expectation Test:  This usually survives summary judgment unless the cost to make it safe is so high, it’s not feasible.  Goes to jury.
I. Proof

a. Friedman v. General Motors Corp, 1975:  Π says he turned the key in his car while the car was in drive; the car jerked forward and ran wild; 4 people were injured.  The court says that since evidence is to be construed in favor of the Π, they think the jury might reasonably have found that the ∆ was guilty of manufacturing a defective car, which caused the injury.  
b. Plaintiff must be prepared to show:

i. That the product that injured him was manufactured by ∆.

ii. That the product was defective and he was injured as a result.  

1. In the absence of this proof that the product is defective because of a manufacturing flaw, plaintiff must negate the other possible causes of failure of the product for which the defendant would not be responsible in order to raise a reasonable inference that the dangerous condition existed while the produce was still in control of the defendant.
2. The Restatement permits the inference of defect based on circumstantial evidence if incident of kind that ordinarily occurs as a result of product defect and other possible causes are negated.

iii. That the defect existed in the product or was starting to appear in it when it was sold by the particular defendant.

c. The most convincing evidence is a direct showing of what went wrong.  But an expert pinpointing the defect and giving an opinion on that basis is good too.
d. FRE 407 says that evidence that the defendant repaired or redesigned his product after the accident is not admissible.  (In Texas too)
e. Most jurisdictions provide that violation of a product safety statute or regulation makes the product defective as a matter of law.

i. Every product that crosses state lines must pass federal regulation.  How is this evidence admissible?  With instruction to jury that the statute has been complied with (if not→per se negligence!).  This evidence does not affect liability.  Satisfaction of the law is not dispositive of the case.
J. Defenses to §402(a) case: (1) Assumed Risk (2) Unforeseeable Misuse
a. Strict Liability is about a product!  Negligence is about a person!
b. Remember:  per comment n of §402(a):  Contributory Negligence (a.k.a. Π Sub-Par Conduct) is Not a Defense to a 402(a) Strict Liability Test!

c. Plaintiff’s Conduct:  The plaintiff’s conduct is often an issue in SL cases.  Litigants often distinguish between ordinary negligence in the use of a product and misuse of a product.  The majority of states now apply comparative negligence principles to plaintiff’s negligence in SL product cases but still allow proof of misuse to protect defendants.

i. Illustration:  Daly v. GMC, 1978:  Suit for death of driver of a GMC car because of an alleged defect in the door latch.  However, the driver wasn’t wearing a seatbelt, didn’t lock the door, and had been drinking.  This case allows the use of comparative principles to determine contributory negligence: the jury is required to compare plaintiff’s negligence with a defendant’s liability based on strict liability principles.  Plaintiff’s recovery will be reduced only to the extent that his own lack of reasonable care contributed to his injury.  The court says it’s unfair to the manufacturer to ignore Π’s conduct.  Note:  This case does not lessen the strictness of strict liability

ii. See Q7 on practice test

iii. Court says they honor the restatement’s view that contributory negligence is no defense, but jurisdictions allow evidence of contrib. neg. to apportion damages rather than affect liability.

1. percentage varies jurisdiction to jurisdiction

iv. DEAL WITH THIS IN MODEL CODE ON PRACTICE TEST!
v. Q10 on practice test: comparative apportionment in warranty case

d. Most jurisdictions have extended comparative negligence principles to strict liability causes of actions.
e. Assumption of Risk (Π knew of risk and voluntarily ignored it) is a defense and sometimes bars the claim.

f. Comment h of §402A:  a product is not in a defective condition when it is safe for normal handling and consumption.  If the injury results from abnormal handling, the seller is not liable.

g. Misuse
i. A defendant can argue that

1. There was no defect in the product since it only had shortcomings with respect to an unforeseeable misuse

2. The product had a defect but the plaintiff’s strange use of the product, not the defect, caused the harm

3. The product had a defect but the plaintiff was negligent in using the product so recovery should be reduced or barred

ii. Duty:  A product seller has a duty to provide a product that is not defective for foreseeable purposes.  Product sellers are required to anticipate both foreseeable uses and misuses of their products.  A seller has not duty to provide a product that is safe when used in a way that was not foreseeable.

iii. Causation:  A defendant may be able to show that the product’s defect did not cause the injury, because the real cause of the injury was the plaintiff’s misuse of the product.
iv. Ford v. Matthews, 1974:  Mr. Matthews was killed when he started his tractor while standing next to it and it was in gear.  Π claims safety switch fails.  The way he started the tractor may be considered misuse, but the court says that it is not such a misuse as to relieve Ford of strict liability, because it is clear that the failure of the safety switch to prevent the tractor from cranking in gear was a cause of the accident.  The manufacturer is not liable for injuries resulting from abnormal or unintended use of his product, if such use was not reasonably foreseeable.  This misuse was foreseeable, or else there would have been no safety switch, and it would not have been discussed in the owner’s manual.  Even if Mr. Matthews were guilty of negligence, such negligence was reasonably foreseeable by Ford and is not a bar to an action based on strict liability resulting from a defective tractor.
v. It’s up to the jury to decide if the misuse was foreseeable.

h. Jurisdictions that adopt comparative principles merge the defenses into the math of comparative analysis where the jury determines the % of liability using the defenses and other evidence of Π’s sub par conduct to decide how much to reduce damages.

i. There is a magic number created by legislatures at which point recovery is barred.  In Texas, that number is 50.

j. Juries are not told this magic number.

k. Texas: Π can recover as long as fault and responsibility is not more than 50% (§33.001 of Civil Practices and Remedy Code)

l. If Π found x% responsible, Π can still recover (1-x)% of damages... as long as Π’s fault wasn’t >50%.

m. No defense if manufacturer could foresee the misuse Π did that caused the harm

n. Without comparative principles, Cletus could recover fully when he drove into the lake from steering malfunction, even though he was drunk and watching porn at the same time.  If Cletus knew of the steering defect and he still drove, assumption of risk.

o. Preemption: some federal statues pre-empt the right of states to impose common law, statutory, or regulatory controls on certain activities.  A federal statute preempts state law if it expressly states that it has that effect, if the statute is intended to occupy a particular field completely, or if a conflict between a state action and the federal statute makes it impossible to comply with both the state and federal requirements.

i. Medtronic v. Lohr, 1996: Lohr got a pacemaker, which failed, and caused her to need emergency surgery.  She claims that Medtronic used defective materials and didn’t warn her physician of the pacemaker’s tendency to fail, and that the failure was foreseeable.  Medtronic removed to federal court.  Does the applicable federal statute preempt a state common law negligence action against the manufacturer of an allegedly defective medical device?  Not here.
ii. Where state law is preempted, manufacturers need only comply with the federal statute and the regulations issued under it.

p. Government Contractor Defense: a defendant who supplies a product to the federal government for military use has no liability under any tort law for injuries the product may cause if the product complies with specifications approved by the government and that the supplier warned the government of dangers in the use of the product.  Supplier has the burden of proof.
K. Defendants other than Principal Manufacturers

a. Other Suppliers
i. Peterson v. Lou Bachrodt Chevrolet, 1975:  A used car was sold.  Later, defective brakes were the proximate cause of some kids being killed and injured.  The court refuses to impose strict liability on the used car dealer because then used car dealers everywhere would become insurers against defects which came into existence after the chain of distribution was completed and while the product was under the control of one or more consumers. Can the used dealer be liable?  Where did the defect occur?  In this case, it’s not a design defect, the defect is only in this particular set of brakes.  Special statutes requiring certain safety requirements apply to used car dealers, depending on jurisdiction.

ii. Used car dealers can be strictly liable if defect occurred before dealer got the car from the first buyer and dealer is in the business of selling used cars.  Both elements must be met.
iii. Wholesalers and Retailers:  as a general rule, wholesalers and retailers are liable only for their own negligence in handling the product.  They are liable for injuries caused by negligence of their predecessors in the chain of distribution only in rare situations where it would have been reasonable for them to inspect the product.
iv. An occasional seller who does not hold himself out as having any knowledge of skill in the commercial sense will not be subject to strict liability.  Ex:  kids selling turkey sandwiches with salmonella.

v. Component or Raw Material Maker: if the part is not subject to further processing or substantial change in the subsequent manf process, the maker is likely to be SL if there is a defect in that part or material.

vi. A relevant factor in determining which class of defendants should be subject to strict liability may be contribution or indemnity rights.  Indemnity: security against loss or damage.  
vii. Corporate Acquisitions:  Generally, the successor corporation is liable only if it agreed to assume liability, the transfer was a fraudulent one, the 2 corporations merged, or the successor is essentially a continuation of the original company.  Some courts hold the company liable if it continues the product line.

viii. There is a trend toward extending strict liability to building contractors for defective construction of buildings.  Implied warranty of habitability.
b. Services

i. Strict products liability does not extend to persons who are solely engaged in furnishing services. 
ii. Hector v. Cedars Medical, 1986:  Hector claims the hospital should be strictly liable for the defective pacemaker that was installed in the hospital.  The essence of the relationship between hospital and patient is the professional medical services necessary to get the pacemaker—the patient does not enter the hospital just to buy a pacemaker, but to get a course of treatment which includes getting a pacemaker.  As a provider of services rather than a seller of a product, the hospital is not subject to strict liability for a defective product provided to the patient during the course of his treatment.
iii. Blood, blood products, and human tissue providers exempt from SL.
iv. People performing a professional service can’t be sued as downstream retailers, so they can’t be sued for strict liability (unless the jurisdiction they’re in has a statute saying otherwise).  They can be liable under professional negligence, though.

v. If the transaction is part service, part product, the courts will not apply SL if the transaction is mostly a service.

L. Harm Other than Personal Injury
a. Economic Loss Resulting from Personal Injury:  lost wages, diminished earning capacity

b. Economic Loss without Personal Injury: because product liability law was developed largely to provide compensation to plaintiffs who suffered personal injury, its applicability to other types of harm is limited.  An action in strict liability does not lie when the product simply did not perform as expected.

c. §402A covers damage to property as well as persons.

M. Legislation and Products Liability:  Treece says to look at this when drafting model code.
Up to this point:  There will be nothing tested on final that wasn’t on the practice test.

Chapter 16:  Nuisance
A. Intro: a person has a duty in the use of her land to avoid unreasonable interference with the use or enjoyment of the land of others.  Violation of this duty is known as a nuisance.  To be actionable, the interference must be unreasonable in the sense that the plaintiff’s harm outweighs any justification that the defendant may have in its creation.


Define a nuisance using all three.

I.  
Private?  Public?  Or Private Cause of Action for a Public Nuisance?

II.
Intentional?  Negligent?  Or Abnormally Dangerous Activity?

This dimension helps you determine the defenses available!!!
Most nuisance activity is intentional.  Even if it starts out negligent, after ∆ has been notified, if he continues his behavior, it becomes intentional

II.  
Per Se?  Or Per Accidens?

This dimension helps you determine the remedy!!
Per Se:  “in law”: act/occupation/structure that is a nuisance at all times and under any circumstances, regardless or location or surroundings such as an illegal activity.

Remedy:  Injunction (and maybe damages too)

These cases are always won, unless you don’t file or answer in time.

Per accidens:  “in fact”: things that become nuisances by reason of their location, or by reason of the manner in which they are constructed, maintained, or operated.  Not illegal; ∆ has the right to be doing what he’s doing.
Remedy:  damages only (never injunction)

B. Definitions

a. Private Nuisance: a thing or activity that substantially and unreasonably interferes with a plaintiff’s use and enjoyment of his land.  Restatement:  “a nontrespassory invasion of another’s interest in the private use and enjoyment of land.”
b. Public Nuisance: an unreasonable interference with a right common to the general public.  
c. A nuisance is defined by its effect on the plaintiff’s land or on a public right, not by reference to the actual conduct by the defendant that creates the effects.

d. Injury, Not Tort:  a nuisance is a harm to a plaintiff’s interest in land, but it is not a tort (conduct for which a remedy is provided) unless the plaintiff establishes the elements of duty, breach, and causation.

i. Illustration:  Philadelphia Electric Co. v. Hercules, Inc., 1985:  The plaintiff owner of some polluted land sought damages from the successor to the entity from which the plaintiff had bought the land.  The plaintiff argues that the defendant was responsible for the pollution under both private and public nuisance theories.  Judgment for the plaintiff was reversed on appeal.  The private nuisance theory could not support relief because the case did not fit the pattern of a defendant’s infliction of harm on another’s land.  Having inflicted harm on its own land, the defendant then sold it to the plaintiff.  The plaintiff should have dealt with this problem in the initial purchase transaction.  The public nuisance theory also failed, because the plaintiff did not suffer a harm related to the exercise of a right common to the general public.  The public’s right was a right to clean water, but the plaintiff made no use of the water it claimed had been polluted by the defendant’s predecessor.

C. Private Nuisance:  Elements

a. The plaintiff in a private nuisance case must show that:  (1) the defendant’s conduct was intentional, reckless, negligence, or connected with an abnormally dangerous activity; (2) the plaintiff suffered substantial and unreasonable interference with the enjoyment of his land (or interest thereof); and (3) the defendant’s conduct caused the interference.
b. Defendant’s Conduct:  Plaintiffs use a wide variety of proof to show that the defendant’s conduct involved an abnormally dangerous activity, was negligent, or was reckless.  To establish that the conduct was intentional a plaintiff might show that the defendant continued the activity in question after being informed by the plaintiff about its effects on the plaintiff’s land.

i. Illustration:  Morgan v. High Penn Oil Co., 1953:  This case defines the 2nd dimension of nuisance law.  The defendant’s lawfully operated oil refinery could be characterized as a private nuisance because of the harm its gasses inflicted on the plaintiff’s neighboring residence and restaurant.  The plaintiff was not required to show that the defendant’s conduct was negligent.  Recovery could be based on a showing that intentional conduct led to an unreasonable invasion of the plaintiff’s interest or that negligent conduct led to such an invasion.

ii. Intentional Nuisance:  defendant knows that his conduct is interfering with the plaintiff’s right or that it is substantially certain to do so

iii. Negligent Nuisance:  defendant has not intentionally interfered with the interest protected but has failed to exercise reasonable care to avoid the interference.

c. Substantial Harm:  The impact on the plaintiff’s land or interest in land must be substantial.  An impact is substantial only if it would be significant (offensive, inconvenient, or annoying) to an average person in the community.  A plaintiff whose use of land is unusually sensitive cannot base a nuisance claim on proof that the defendant’s activity harmed the plaintiff’s unusually sensitive use.

i. Example:  Noise and traffic from a drive-in movie theater could have a significant impact on the use and enjoyment of land next to the theater if that land is used for a residence.  The impact might well be characterized as a nuisance.  If a drive-in movie theater claimed that light from a neighboring parking lot was a nuisance because it interfered with the darkness required for seeing movies, the drive-in might be classified as unusually sensitive.  Under that analysis its claim that light from neighboring land was a nuisance would likely be rejected.

d. Unreasonableness:  To determine whether the defendant’s interference with the plaintiff’s use of land is unreasonable, a court usually uses a balancing test, comparing the harm to the plaintiff with the utility of the defendant’s conduct.  The Restatement sets out an additional test:  whether the defendant’s activity would be economically feasible if the defendant had to pay for the activity’s impact on the plaintiff.

i. Traditional Balancing Test:  this traditional test involves factors that guide the evaluation of the plaintiff’s injury and of the utility of the defendant’s conduct.

1. Factors for assessing harm to plaintiff: type and extent of harm, social value of the plaintiff’s conduct that the harm affects, the suitability of the plaintiff’s conduct to the locale, and the burden to the plaintiff of avoiding the harm
2. Factors for assessing utility of defendant’s conduct:  social value and suitability to the location and the practicality of preventing their impact on the plaintiff’s land.

ii. Restatement Test:  Even if an activity passes the balancing test, under the Restatement a court could still award relief to the plaintiff if it finds that the harm is greater than one that the plaintiff should be required to bear without compensation.  The Restatement refers to this concept in its definition of a nuisance as something involving substantial harm to the plaintiff for which the defendant could pay without making the defendant’s activity infeasible.  (§826, §829A)

1. Illustration:  Carpenter v. Double R Cattle Co., 1985:  the Idaho Supreme Court refused to apply this Restatement principle.  A jury had rejected a nuisance claim brought by a neighbor against the operator of a cattle feedlot.  The intermediate appellate court reversed because the jury had not been instructed that, as the Restatement suggests, an activity can pass the injury-utility balancing test, but still be a basis for negligence liability.  The Supreme Court affirmed the trial court result.  It refused to allow damages to be awarded against a defendant whose conduct satisfied an injury-utility test, because it reasoned that such an outcome would be improperly burdensome to industries.

iii. Right to Farm Statutes p. 815:  preventing encroaching urban population from destroying farmland by placing the blame on plaintiffs who come to the nuisance.

iv. Majority Rule is to factor in utility of ∆’s business into Remedy only.

v. Minority Rule is to factor utility into determining if the activity is a nuisance.

e. Who can recover for a private nuisance?  Possessors of land, owners of easements and profits in the land

f. Winget v. Winn-Dixie, 2963:  (private/intentional/per accidens) Plaintiffs live next to a grocery store, which is operated lawfully and in an approved location.  They allege that since the store opened, more traffic passes by, that garbage trucks create noise, parking lot lights disturb their property at night, a/c fans on ∆’s building destroy Π’s shrubs, trash smells and gets onto Π’s property.  Some of these things are reasonable, as not every disturbance or annoyance of a landowner from the use made of property by a neighbor is a nuisance.  But, every owner of property is subject to reasonable limitations.  Also, just because property values lower does not mean that there is a nuisance cause of action.  The case is remanded because the Π was awarded damages for a per se nuisance (damages based on decreased property value), not on damages for a per accidens case (damages based on the nuisance: fans, floodlights, noise, etc.).
i. This case is law in Texas. 
CHURCH HYPO
There’s a church.  It’s on land that is unrestricted for church use.  The church owns the land.  The church starts off small, but expands, eventually taking up all the land with buildings and parking.  Eventually, people begin parking on the streets of the neighborhood, ticking the homeowners off.  So the church decides to build a parking garage.  It informs the homeowners whose backyards share the back property line with the church.  The garage is going to go to 3 feet from the property line.  The neighbors are ticked.  Can they sue?

Well, first of all, no injunction is available because the land is unrestricted, meaning they can build a parking garage if they want to.

Private nuisance complaints available to homeowners:  more lights, more car fumes, more noise, and privacy issue (people can see into the backyards and windows of the houses).

D. Public Nuisance:  
a. Harms to Public Rights

i. Types of conduct that courts typically characterize as harming public rights include:  maintaining a brothel, gambling den, or unlicensed bar; creating a health hazard; and blocking a street.  

ii. Sometimes statutes define particular acts as public nuisances.

b. Circumstances that may sustain a holding that an interference with a public right is unreasonable include the following:

i. Whether the conduct involves a significant interference with the public health, public safety, public peace, public comfort, or public convenience; or

ii. Whether the conduct is proscribed by a statute, ordinance, regulation, or

iii. Whether the conduct is continuing or has produced a permanent effect, and, as the actor knows or has reason to know, has a significant effect upon pubic right.

c. In order to maintain an action against a public nuisance, one must:

i. Have the right to recover damages, or

ii. Have the authority as a public official to represent the state in the matter, or 

iii. Have standing to sue as a representative of the general public, as a citizen in a citizen’s action, or as a member of a class in a class action.

E. Private Cause of Action for a Public Nuisance:  Elements:  the plaintiff must show the defendant has interfered with a right common to the general public and that this interference has inflicted a type of harm on the plaintiff that is different from its harm to the general public.

a. Test:  Harm to Π has to be different in kind rather than in degree than that suffered by general public.

b. An individual is entitled to damages for a public nuisance only if he has suffered harm of a type that is different from the harm that the nuisance inflicts on the general public.  The plaintiff’s harm and the harm suffered by the general public must both involve the exercise of the same general right.

c. This protects potential defendants form being sued by a huge number of affected citizens.

d. Examples:  plaintiff’s personal injury from a defendant’s conduct that obstructed a road; plaintiff’s loss of ability to pursue commercial fishing in a body of water that the defendant has polluted (the significance of the loss to commercial fisherman is sometimes treated as different enough from the loss to the public in general to justify a public nuisance cause of action)

F. Nuisance and Trespass Distinguished:  The trespass cause of action protects a plaintiff from physical invasion of the plaintiff’s land.  A nuisance action protects a plaintiff from interference with the use or enjoyment of the plaintiff’s land, which does not necessarily require a physical intrusion.

G. Defenses:  contributory negligence; assumption of risk; coming to the nuisance; compliance with statute

a. Contributory Negligence:

i. When a nuisance results from negligent conduct of the defendant, the contrib. negligence of the plaintiff is a defense to the same extent as in other actions founded on negligence

ii. When the harm is intentional or the result of recklessness, contrib. negligence is not a defense

iii. When the nuisance results from an abnormally dangerous condition or activity, contrib. negligence is a defense only if the plaintiff has voluntarily and unreasonably subjected himself to the risk of harm

b. Assumption of Risk:  plaintiff’s assumption of risk is a defense to the same extent as in other tort actions

c. Coming to the Nuisance:  Courts consider the Π’s choice to move into the neighborhood of an alleged nuisance when they evaluate whether the ∆’s activity is appropriate in its place.

d. Compliance with Statute: a relevant and persuasive, but not absolute, defense to nuisance arises upon evidence that defendant’s conduct was consistent with applicable regulations (e.g. zoning ordinances, pollution control regulations)

H. Remedies

a. Damages:  Usual remedy.  A plaintiff is entitled to money damages for the harm inflicted on his or her enjoyment of the use of the affected property.  This remedy makes the most sense when the defendant’s conduct has occurred only one or when it has occurred a number of times but has ceased at the time of the plaintiff’s suit.

i. Permanent Damages:  A plaintiff may seek and be awarded damages many times against the same defendant if the defendant repeatedly commits acts that satisfy the elements of a nuisance claim.

1. Illustration:  Boomer v. Atlantic Cement Co., 1970:  The court refused to enjoin the defendant’s activities because they had the great social value of providing employment, and the court wanted to assure the defendant freedom from future legal claims.  It was awarded a remedy of permanent damages.  This was a damage award calculated to compensate the plaintiff for past and future harms from the defendant’s activity.

2. Just because permanent damages are awarded doesn’t mean ∆ can then do what he wants.  ∆ must still do the best he can to keep nuisance to a minimum.

b. Balancing the Equities:  a process to determine if an injunction should be granted.  Courts take into consideration several factors:  character and extent of damaged, good faith or intentional misconduct of defendant, defendant’s efforts to avoid injury to plaintiff, financial investment of each party, economic hardship that will result from granting or denying injunction, interest of general public in the continuance of defendant’s enterprise.
c. Injunction:  Used when the legal remedy (damages) is inadequate or unavailable.  An injunction is an order requiring the defendant to stop or modify the offensive activity.  A plaintiff might obtain damages for past wrongs and an injunction to stop future improper conduct by the defendant.  Courts take into account the relative economic hardship to the parties from granting or denying the injunction and the public interest in continuing the defendant’s activity.

i. You can’t move to a nuisance and then enjoin it, but you can complain about it

ii. Purchased Injunction:  Spur Industries v. Del E Webb Development, 1972:  another case with an unusual remedy involved a real estate developer who located a huge retirement community near vast cattle feed lots.  The feed lots produced very bad smells.  The court rejected “coming to the nuisance” as a complete defense, but it found that it would be unfair to shut down the defendant’s operation with an ordinary injunction.  It resolved the problem by granting an injunction to the plaintiff real estate developer conditioned on the developer’s payment to the defendant of the costs the defendant would incur in relocating its business.  This remedy can be called a “purchased injunction” since it is effective only if the plaintiff pays for it.

d. Abatement by Self Help:
i. Private Nuisance:  One has the privilege to enter upon defendant’s land and personally abate the nuisance after notice to defendant and refusal to act.  This privilege extends to the use of reasonable manner which is necessary to terminate the nuisance, but not to unnecessary damage.

ii. Public Nuisance:  may be abated by a private individual only when it causes or threatens special damages to himself apart from that to the general public, and then only to the extent necessary to protect his own interests.

iii. Abatement of a nuisance does not justify the infliction of personal injury or a breach of the peace.

I. Other Torts Involving Invasion of Interests in Real Property

a. Interference with the Support of Land

b. Interference with the Use of Water

i. Riparian rights:  reasonable use theory

ii. Ground water: reasonable use

iii. Surface waters: no limit

Chapter 17:  Defamation

A. Intro
a. Defamation is the publication (either by written or spoken words) of anything injurious to the good name or reputation of another
i. Libel: written; communicated by sense of sight
ii. Slander: oral; communicated by sense of hearing
b. §559:  defamatory statement tends to harm the reputation of another and lower him in the estimation of the community (substantial minority) or to deter 3rd parties from associating/dealing with him

i. Some words, even though unfavorable, simply do not meet the requirements based on surrounding facts.

c. Treece’s Defamation Three Act Play

i. Act I:  false statement published to a third person capable of understanding the defamatory meaning.  Third person need not believe it

ii. Act II:  Constitutional Limitations:  what is the status of Π?  (public official, etc)

iii. Act III:  privileges (1) absolute or (2) qualified.

d. No Act II until 1964.  Came from privileges.

e. “publication” means communication of the words to a third person

f. Criminal Libel:  at common law, a malicious libel that is designed to expose a person to hatred, contempt, or ridicule and that may subject the author to criminal sanctions.  

i. Because of constitutional protections of free speech, libel is no longer criminally prosecuted
ii. Truth defense not available for criminal libel

g. 4 elements for liability for defamation, §558

i. false and defamatory statement about another

ii. unprivileged publication to a third party

iii. fault

iv. damages

h. Time, Place, and Culture are to be used to be determine if something is defamatory

i. Example:  a statement that someone doesn’t recycle glass is not defamatory because it is unlikely to cause any people to scorn or ridicule the object of the statement.

B. Defamatory Communication

a. Belli v. Orlando Daily News, 1967:  a false story is printed about a famous attorney running up clothing bills and charging them to hotel bill, which was paid for by Bar Assn.  Atty claims it was defamatory.  Libel per se case, because the publication itself is capable of having a defamatory meaning without extrinsic facts.
b. Two Step Process in Defamation Cases:

i. Judge decides if there is at least one reasonable interpretation of the statement as defamatory.

ii. If so, then jury decides if any individual actually did interpret the statement as having a defamatory meaning.

c. Grant v. Reader’s Digest, 1945:  Π printed an article that said that ∆, a NY lawyer, is a Communist—huge deal in the 40’s.  Libel consists of statements which arouse hatred, contempt, scorn, shame, etc.  Being called a Communist is libelous.  The court says that the standard is not whether a “right thinking person” would believe it was bad, but rather if there were any people, right or wrong thinking, that would believe the statement was bad.
d. Being called a police informant is not defamatory.

e. Common Law terms:
i. Inducement: extrinsic facts that are relevant to understanding the statement
ii. Innuendo: a statement explaining how the inducement makes it possible for the statement to have a defamatory meaning

iii. Colloquium: proof that the statement is subject to reasonable interpretation as being about plaintiff
iv. Example:  “The manager of the Ajax Hotel has the original Mona Lisa in his living room.”  This would defame Π only if the Mona Lisa were stolen and if he was manager of Ajax Hotel.  Inducement: statement that Mona Lisa had been stolen from Luvre.  Innuendo: statement that any private person who had the painting was a thief or receiver of stolen property.  Colloquium: allegation that at least one person understood that “manager of Ajax Hotel” referred to plaintiff.

f. Kilian v. Doubleday, 1951:  a college English class of WWII vets wrote stories about their personal experiences in the war.  ∆ published the stories in a book compiled by their professor.  One of the stories was written by O’Connell about rumors he’d heard about that Lichfield army camp in England.  The story spoke about the officer in charge beating people, making injured soldiers do PT, and other mean stuff.  At the end of the story, the prof had added a footnote saying that the officer, Colonel Kilian, was court martialled for it.  Π sued.  ∆’s affirmative defense is that it’s a true story.  To support a defense of truth in a libel action, proof that statements were substantially true is treated as true.  Testimony differing in details about the truth of a story is admissible.  However, truth of a specific misconduct cannot be proven by testimony of similar misconduct.  Since there was no evidence that O’Connell had been at the camp or that any of the events were substantially true, the question as to the substantial truth of the story should not have been given to jury.
g. A defamatory statement that accurately reports some fact about Π but screws up minor details is treated as substantially true.
h. Prior Bad Actor example (p. 843):  even if Π did not do what ∆ says he did, but he did something else bad, he’s a bad person.  But Π’s general bad character is not enough to prove specific charges.
i. At common law, an action of defamation required a statement that was both defamatory and false.  If the statement were true, an invasion of privacy cause of action could exist.
j. Burden of Proof

i. Proving Falsity:  Plaintiff’s burden

ii. Proving Truth:  Defendant’s burden

k. Newspaper story consisting of accurate stories, but with misleading headlines and subtitles meant to create false impression on normal reader as to Π’s ethical conduct.  See Sprouse, 211 SE2d 674.  
i. Once an overall plan or scheme to injure a political candidate has been established, an unreasonable deviation by a newspaper between an article's headline and the remainder of the story presented is in and of itself evidence of actual malice, which, along with other evidence, can support a jury verdict for libel.  
ii. In the absence of other evidence demonstrating a plan or a scheme to injure, mere lack of reasonableness with regard to newspaper headline being a fair summary of the story, or even gross negligence, would not sustain a libel cause of action by a candidate for political office.
l. Incremental Harm Doctrine:  Π’s reputation may be so reduced that he is unable to show that the defamatory statement worsened his reputation.  Here, Π is called “libel proof”.  
i. Disapproval by Supreme Court, but can be made through state law

ii. Evidence of bad rep may reduce damages

iii. Evidence must be opinions about Π’s rep, not specific acts by Π
iv. Rumors admissible if shown to be sufficiently widespread as to affect Π’s rep

m. References to Groups: reference to a big group is outside scope of defamation tort.  Reference to a small group can be defamation of a single member of the group, especially if the statement referred to all the group’s members

i. While size of the group isn’t determinative, it’s a factor in determining if the “intensity of the suspicion” cast upon a Π was sufficient to give him a cause of action.
n. Neiman-Marcus v. Lait, 1952:  ∆’s book said that Π’s models and saleswomen were whores and that “most of the salesmen” were gay.  9 of tons of models; 15 of 25 salesmen; 30 of 382 saleswomen sued.  If the group is large, none of them can sue unless particular circumstances point to one of them; if the group is small, and everyone in the group is referred to, any of them can sue.  Saleswomen group too big for cause of action.  Salesmen group was small enough for a cause of action.
Analysis for Group Defamation Suits

Ex:  “Every professor at STCL is dishonest”

· How many people are involved?  Some groups are just too large.  Here, this group is too large (about 130).  The statement is defused because it becomes more impossible for anyone to believe.  No one really takes it seriously, no one is hurt.  

· What’s the significance of “all”, “a few”, “some”?  Again, as the group gets larger, it’s harder to sue.
o. Living Person: a statement must refer to a living person to be defamatory.  

i. No actionable defamation of dead, since rep of a living person isn’t hurt.

ii. If defamed while alive, estate has cause of action for harm inflicted while person was alive.

iii. Defamation of dead may defame living (e.g. Π’s deceased mother not married to father).

p. Corporations: a business can be defamed if the subject matter of the statement deters people from dealing with them or harms it in its activities.  “business disparagement”.  Business must show substantial financial loss as a result of alleged defamation.

q. Bindrim v. Mitchell, 1979:  Π is a psychologist that runs a nude therapy marathon group.  ∆ went for a few sessions, but signed a K saying she wouldn’t reveal what happened.  She did.  She used a fictitious character holding the same therapy sessions.  Ct said the only difference between character and Π is physical description and psychologist/psychiatrist.  Tape recordings of sessions supported finding that novel was substantially based on Π’s sessions.  Test for Libel Action when Π is not Expressly Identified:  Would a reasonable person, reading the book, understand that the fictitious character was the plaintiff?  Case-by-case jury question.
r. No libel action based on opinion.  Publication must contain false statement of fact.
C. Libel vs. Slander

a. §568:  Libel is stuff written or embodied in physical form.  Slander is stuff spoken or gestured.

i. Examples of libel: pictures, signs, statutes, movies, hanging of Π in effigy, speaking words that are written down (scripted), computer records 

ii. Examples of slander: gestures, signals of deaf, storekeeper searching a lady’s bag publicly, 

b. Differences in Damages

i. Action for slander requires special damages, unless per se.  Common law says they must be pecuniary (monetary) value of loss of reputation of association.  
ii. Special damages not required in libel action, because they are normally presumed… meaning a jury can estimate the likely harm the Π has suffered and award damages even if Π has introduced no proof to substantiate an award
iii. Punitive damages are awarded at common law if ∆’s conduct is really freaking bad
c. §569 Libel Per Se:  One who falsely publishes matter defamatory of another in such a manner as to make the publication a libel is subject to liability to the other although no special harm results from the publication.  
i. libel defamatory on its face (without extrinsic facts)
ii. See 4 categories below.
d. Libel Per Quod:  libel not apparently defamatory on its face; must be established by proof of extrinsic facts

e. §570 through §574:  Slander Per Se: slander defamatory on its face (without extrinsic facts)

i. ONLY 4 categories below:
ii. §570: One who publishes matter defamatory to another in such a manner as to make the publication a slander is subject to liability to the other although no special harm results if the publication imputes to the other… 
1. §571 Criminal Offense involving Moral Turpitude
a. Rationale: Π would be exposed to criminal prosecution, social ostracism, and large probability of pecuniary loss

b. Character of act charged is controlling (not category of crime).  Example: assault is not a crime of moral turpitude, but beating your mom is.
2. §572 Loathsome, Contagious Disease
a. Rationale: exclusion from society

b. Past disease Π has recovered from is not actionable unless special damages proven

c. Alleging someone has HIV is career ending
3. §573 Matter Incompatible with his Business, Trade, Profession, or Office: statement that Π has characteristics or behaves in ways that are incompatible with the Π’s business or trade
a. Rationale: probability of damage is sufficient

b. Examples: shyster attorney, pedophile teacher, alcoholic chauffeur, mobster mayor
4. §574 Serious Sexual Misconduct: traditionally unchastely woman.  

a. Some states have extended to include all statements related to sexual misconduct by man or woman, including homosexuality
f. Slander Per Quod:  libel not apparently defamatory on its face; must be established by proof of extrinsic facts

g. Shor v. Billingsley, 1956:  Radio person said that Π has a lot of debt.  That comment was unscripted.  Defamatory broadcast or telecast is libel, rather than slander, even if no prepared script was used.  But, delivery of a speech over a loud speaker to a huge audience in a stadium is slander.
i. Restatement view: broadcasts are libel.  Some statutes say broadcasts are slander.

h. Terwilliger v. Wands, 1858:  ∆ said that Π was sleeping with a married woman.  Π says he’s sick because of what ∆ said.  Ct. says that’s not sufficient show of damages from defamation.  Damages must be natural, immediate, legal consequences of words, such as failed marriage, loss of business customers, or loss of other things the Π would normally have conferred upon him.  While the words in this case were defamatory, Π’s sickness does not prove Π’s character was injured.  No evidence that anyone treated Π differently then they would have.
D. Publication

a. Only one person, besides Π, need read it for it to be considered published

b. Must be intentional or negligent communication, §577
i. Words by ∆ to Π and unforeseeable concealed person overhears: no publication.
ii. Sealed letter from ∆ to Π and third party unexpectedly opens and reads it: no publication.  (secretaries and spouses are expected to open mail)
c. Original publisher is liable for damages due to a repetition that might reasonably have been anticipated.  Repeater is liable too, even if he cites original publisher or says he doesn’t believe it.  Defenses available thru free speech for fair reporting.

d. Economopoulos v. AG Pollard, 1914:  ∆ said that Π stole a handkerchief.  The comment was made in Greek, and only Π and ∆ understood Greek.  Defamatory words spoken in foreign language in the presence of others is not actionable if they are only understood by defendant and plaintiff, so there is no publication.
e. Publication by Plaintiff: When circumstances force a Π to tell a third party a defamation made by ∆ directly to Π, publication requirement satisfied.  Example: if an employer fires the Π, saying something defamatory about the Π to the Π, there is no publication.  If the Π repeats the defamatory statement in response to a question from a prospective employer, that repetition satisfies publication requirement.
f. Dictation of defamation to Stenographer:  minority view is that it is not publication; majority says it is

g. Within an organization: majority says not publication, ex. communication between two employees of different branches of the defendant bank.
h. Distributor: a distributor of material that contains a defamatory statement is liable only on proof that he or she had reason to know that the material was defamatory at the time of distribution.

i. Failure to remove: ∆ can be liable for failure to take down defamatory postings

j. Single Publication Rule:  a book, periodical, or newspaper containing defamatory matter gives rise to only one cause of action for libel.

i. Each edition is a separate publication

ii. Applies to movies and broadcasts too

iii. Note:  One story by Associated Press printed in 1000 newspapers is 1000 publications

iv. Statute of limitations starts running at time of publication 

v. Rationale: lots and lots of suits; statute of limitations would be useless

vi. Common law rule: every sale or delivery was a new publication and therefore a new cause of action.

k. Ogden v. Army: 1959:  Book that contained allegedly libelous material was published in 1955, sold a few times, but in 1959 the action was brought (jurisdiction has 1 year statute).  Single publication rule applies; action dismissed.
E. Basis of Liability

a. Defamation cases must be analyzed in terms of the type of plaintiff and the topic of the allegedly defamatory statement.



*Know these*

NY Times (and St. Amant):  Public Official or Figure Defamed on a Matter Relating to their Job:  Π must show through clear and convincing evidence that ∆ either knew their statement was false or that they entertained serious doubts about its truthfulness.  This is hard to do!  

Subjective Test

This test is what accounts for most public plaintiff cases failing.  

This test does not include gross negligence.


Includes candidates and any matter of public or general interest

Gertz:  Private Plaintiff Defamed on a Matter of Public Concern:  Π must show ∆’s negligence or fault as to falsity of statement at the time of publication.  

Objective Test

“per se” and “per quod” rules don’t apply here.  

This is limited to actual damages (ex. embarrassment, pain, suffering, emotional distress).

Mrs. Firestone fits in her. 

Dun/Bradstreet:  Private Plaintiff, Private Interest Topic: Π need not show actual malice for presumed or punitive damages.  Actual damages recoverable by state’s law.  
No constitutional limitation.
**∆ wants to get hardest test.  Π wants to get easiest test.
FINAL EXAM QUESTION:  what are the defamation tests?  Are they the best way to accommodate defamation with 1st Amendment concerns?

Public Official or Public Figure

b. Public Officials Test: whether the position in government has such importance that the public has an interest in the qualifications and performance of the person who holds it.

c. Unlimited Public Figure: a person who is so famous that he is a public figure in all contexts.

i. Ex: Madonna
d. New York Times v. Sullivan, 1964:  the Π was Commissioner of Public Affairs whose duties included some supervision of a police department.  He claims defamation from the ∆ on a showing that it had printed an advertisement that made false representations about that police department being cruel and mean to civil rights demonstrators, including students and MLK, Jr.  Π was not mentioned by name but claimed that per his duty to supervise the police department, the article attributed the misconduct to him.  Some of the statements in the article weren’t true.  

i. 1st Amendment: people are allowed to talk about character and qualifications of public people (including candidates) as it is important to voting.  The benefit to the public outweighs the chance of injury to the individual.  To ensure publication of the truth about public affairs, the 1st Amendment must protect some erroneous publications as wells as true ones.
ii. The Π must show that the ∆ acted with actual malice, which the case defines as “knowledge that [the statement] was false or with reckless disregard of whether it was false or not.”  (See summary of test, supra)  No finding of malice by NY Times.  They thought the article was substantially correct.  They could have checked the accuracy of the article against things in their own archives, but they didn’t→indicating negligence, not malice.  
e. A state must apply NY Times malice in a suit by a public person, but it has a choice in a suit by a private person.
f. St. Amant v. Thompson, 1968: St. Amant made a political speech where he read an interview he had with a Union member.  The answers given by the Union member falsely charged Thompson, a deputy sheriff, with criminal conduct.  The NY Times malice standard applies.  Reckless disregard can demonstrate actual malice.  Test:  there must be sufficient evidence to permit the conclusion that the ∆ in fact entertained serious doubts as to the truth of his publication.  This test is subjective.  The test is not that of a reasonable person.  Thompson did not prove actual malice.

i. This does not mean that a ∆ can get off just by testifying that he believed the statements to be true.  The finder of fact must determine if the publication was made in good faith.

1. Failure to investigate claims does not itself establish bad faith.

ii. Can’t be gross negligence.

g. Masson v. New Yorker Magazine, 1991:  Π sought to establish that because the author of a magazine article knew she had altered statements she presented as quotations from the Π, the author knew the quotations were false.  The court rejected this attempt to establish actual malice through a per se rule about altered quotations.  For an altered quote to be a basis for liability, the Π must establish that the altered version materially changed the meaning of the Π’s words.  

i. 1st Amendment protects journalists who write about public figures by requiring a Π to prove that the defamatory statements were made with actual malice.  Here, the statements are defamatory.  That’s not in issue.

ii. Misquoting is obvious.  Alteration of a quote beyond syntax and grammar does not automatically mean actual malice.

iii. Burden on Π to prove falsity. 
iv. Parties agree Masson is a public figure.

v. Masson Test:  Deliberate alteration of a quote is not knowledge of falsity unless the alteration results in a material change in the meaning conveyed by the statement.  

h. Fair Comment: a privilege of criticism of public officials and their official conduct.
i. Turing a blind eye (not failure to investigate, but purposeful avoidance of the truth) is a deliberate action sufficient to constitute actual malice.

j. Reporter’s Privilege: common law privilege that exempts a ∆ from liability only if his report was verbatim or a fair and accurate summary.

i. Extended to republication of public reports filed by officials during duties.

ii. Includes information of public concern uttered at a public meeting.  Not extended to private meetings.

iii. Court pleadings not yet acted upon: not part of privilege

k. Actual Malice→ Public Figures:  note 4 p. 874:  In Curtis Publishing v. Butts and AP v. Walker (reported together), the SCt applied the actual malice requirement to cases where the Πs were not public officials but were pubic figures.  The Πs were a college football coach who was very well known and a retired general who had become famous for opposing desegregation of a southern university.  The ∆s were publishers.  The Court held that a public figure is someone who is intimately involved in the resolution of important public questions or who has so much fame that he or she shapes events in areas of concern to the public.  

Private Plaintiffs
l. Limited Purpose Public Figure: person who voluntarily placed themselves into preexisting public controversy for the purpose of its resolution.

i. Ex: Mrs. Firestone.  (note 5 p. 890):  Time published that the judge described their extra marital affairs as adventures that would make Dr. Freud’s hair curl.  Court says just because you are a litigant in a lawsuit you are not automatically a limited purpose public figure, you must voluntarily place yourself into a preexisting matter of public concern for purposes of its resolution.
m. Gertz v. Robert Welch, 1974:  Gertz is an attorney representing the family of a kid killed by a cop, thus a private figure.  ∆ was a magazine publisher, who claims to expose Communists.  The case involved a public issue.  ∆ printed an article surrounding the cop case that Gertz is basically a Communist.  Can a newspaper that publishes defamatory statements about a private individual claim constitutional privileges against liability for injury?  The Court held that even a private-figure Π cannot be allowed to recover for defamation on a showing of strict liability.  It held that states must require such a Π to show negligence, recklessness, or actual malice... whichever a state might choose to require.  The Ct also held that to recover presumed or punitive damages in addition to compensatory damages based on proof of actual harm, the Π must be require to show actual malice.
i. Because Π is a private figure, NY Times malice does not apply.  However, to get punitive or presumed damages, Π must show NY malice, no matter who you are (public or private).  Damages here are things that can’t be put on a receipt, but there is evidence (pain, suffering, embarrassment, etc.).  

ii. On Remand, Gertz did in fact prove NY malice.  
n. Dun & Bradstreet v. Greenmoss Builders, 1985:  the Π and ∆ were both private parties.  The topic of the defamation was a credit report about the Π sent to five clients of the ∆.  The court held that where the topic of the defamation was of no public interest, it would not apply the Gertz requirement of a showing of actual malice for presumed of punitive damages.  Because the Π had established the ∆’s negligence, the court did not have to decide whether strict liability could be a basis for recovery in this class of cases.

i. Cert was granted to ask: is there a constitutional distinction between media cases and non-media cases?  They never answered it.  State can use their common law for private Π/private topic.
ii. Concurrence says to take away presumed damages, no damages unless you can prove something.  Then he says if you don’t want anything you should be able to file something saying you don’t care about money, you just want a declaratory judgment (like in UK).
o. Philadelphia Newspapers v. Hepps, 1986:  a private figure plaintiff sought defamation damages from a newspaper.  The court held that the Π was required to establish that the statement was false.  This rejected the common law position requiring a ∆ to prove that a statement was true.  This ruling would certainly apply to public-figure cases, but it is not clear whether it would apply to a case involving a private figure and a nonmedia ∆.

i. A plaintiff may not recover damages for defamation without showing the statements are false.
p. Milkovich v. Lorain Journal, 1990:  Diadiun wrote a sports column implying that M, a wrestling coach, had lied under oath at a judicial hearing.  A statement expressed as an opinion can be a basis for a defamation claim if it implies an assertion of an objective fact.  
q. A statement that only expresses an opinion is never defamatory.

r. “In my opinion John Jones is a liar” contains an idea that could be proved true or false (John is a liar).  It is therefore subject to control under defamation doctrines.

s. “In my opinion John Jones is stupid because he watches MTV a lot,” is exempt from a defamation suit, because the idea that people who watch MTV are stupid cannot be proven true or false.
F. Privileges: a defendant who would otherwise be liable for defamation may be immune from liability because of a privilege.  Privileges are either absolute or conditional.  
a. Qualifications of Privileges: matter of law, not fact.

b. Privilege in Record Libel??:  (1) any public proceeding; (2) fair and accurate report.  Any 3rd party can report on public proceedings.  Protected from defamation as long as they report fairly and accurately, not that the stuff said was true or false.

c. Absolute Privilege: Absolute protection against defamation.  T
i. Executive communications: Most officials of the federal and state executive branches are absolutely immune from defamation liability for statements they make within the scope of their duties.

ii. Legislative communications: Absolute immunity attaches to statements made by legislators in legislative debate and other legislative proceedings.

iii. Judicial communications: All participants in judicial proceedings are absolutely immune from defamation liability for statements made in connection with litigation.  This covers judges, attorneys, witnesses, and parties.  It begins with the filing of a complaint and ends with the conclusion of the litigation.

iv. Spousal communications: a statement made by a person to his or her spouse can never be a basis for defamation liability.

d. Conditional or Qualified Privilege: protects the beneficiary unless the beneficiary has acted in a way that causes the privilege to be withdrawn
i. Report of public proceedings: there is a privilege for fair and accurate reports of public proceedings.

ii. Public interest: a privilege covers a statement made by a defendant about a matter of public interest to a person authorized to protect that interest

iii. Recipient’s interest: if a defendant answers someone’s request for information, a conditional privilege protects the defendant from liability.

1. ex: letter of reference

iv. Common interest: communications by a ∆ to someone with whom the ∆ has a shared interest, such as a membership in an organization, can contain defamatory material without exposing the ∆ to liability if the information is relevant to the common enterprise or interest.

v. ∆ has burden of showing that the privilege is applicable

vi. Qualified privileges exist if (1) jurisdiction adopted §600 or (2) jurisdiction adopts Dun/Bradstreet.

e. Loss of a conditional privilege: the Π bears the burden of showing that the ∆ should be denied the benefit of a privilege

i. Lack of belief in truth of statement:  the holder of a conditional privilege must believe in the truth of the statement he or she seeks to shield with immunity.

ii. Inconsistency with purpose of privilege: a communication may be inconsistent with the purpose of a privilege if it is made with a malicious motive or if it is unnecessary for satisfying the purpose for which the privilege was established.

1. Sindorf v. Jacron Sales, 1975:  An officer of Jacron Sales called Sindorf’s new employer and advised them that Sindorf might be a thief.  A conditional privilege may be lost where the person who utters the defamation acts with malice or in utter disregard of the truth.
G. Remedies

a. ~70% of damages awarded for defamation are reversed or substantially modified on appeal.

Summary of Constitutional Aspects of Defamation Law
	Type of Plaintiff
	Topic of Statement
	Proof for Actual Damages
	Proof for Presumed Damages
	Proof for Punitive Damages

	Public Official or Public Figure
	Public Topic
	Actual Malice
	Actual Malice
	Actual Malice

	Private Figure
	Public Topic
	Negligence
	Actual Malice
	Actual Malice

	Private Figure
	Private Topic
	State’s choice
	State’s choice
	State’s choice


Chapter 18: Privacy

Four Torts in Privacy:  Know their elements!  Know the interests they protect! 
· Intrusion upon Seclusion (§652B)

· Commercial Appropriation (§652C)
· Publicity as to Private Facts (§652D)
· False Light Privacy (§652E)


	
	Elements
	Interests Protected
	Damages Available

	Intrusion Upon Seclusion
	∆’s intrusion into Π’s seclusion that would be highly offensive to a reasonable person
	Π’s right to be left alone in a private place
	Compensatory (including mental distress) & Punitive

	Commercial Appropriation
(“Right of Publicity” for decedent)
	∆’s unauthorized use of Π’s identity for a commercial purpose
	Π’s name, likeness, and identity from commercial exploitation
	Compensatory (measured by value of appropriated use) & Punitive

	Publicity as to 
Private Facts
	∆’s disclosure to the public of private facts about Π and the disclosure is highly offensive to a reasonable person and not a subject of legitimate public interest
	Π’s private business and protection from embarrassment
	Compensatory (including mental distress) & Punitive

	False Light Privacy
	∆’s public presentation of the Π in a false light in a way that would be highly offensive to a reasonable person
	Π’s reputation and image
	Compensatory & Punitive??


A. Commercial Appropriation:

a. Elements:  (1) ∆’s use (2) without authorization (3) of the Π’s identity (4) for a commercial purpose

b. This is a ∆’s use without authorization of the Π’s identity for a commercial purpose

c. Called “right of publicity” which common law protects a person’s name and likeness from unwarranted intrusion or exploitation
d. Cause of action based on name or likeness, and extended to identity.  It’s the value of the Π’s name that must be used, not the name itself.
e. Examples: use of name in title corporation, impersonating someone

f. Flake v. Greensboro News Co, 1938:  Π’s picture was used mistakenly in an advertisement.  ∆ retracted and apologized.  Courts must balance free speech and free press.  The unauthorized use of one’s photograph in connection with an advertisement or other commercial enterprise gives rise to a cause of action which would entitle the Π, without the allegation and proof of special damages, to a judgment for nominal damages, and to injunctive relief, if the wrong is persisted.

g. Note 5:  Zacchini.  Cannon ball family.  Media invited to watch, as long as they didn’t take pictures or record it.  One did and it showed up on the news.  Z sued.  Protected by 1st amendment?  No.  There is no protection of unjust enrichment in the 1st.  Also, there is no immunity for the media under 1st or 14th Amendments if they broadcast a performer’s act without his consent.  Z didn’t want to stop the broadcast of his act, he just wanted compensation for it.
h. What remedies are available under Commercial Appropriation?  

i. Injunction

ii. Damages

1. Compensatory (measured by value of the appropriated use)

2. Punitive
i. Death of Person:

i. At death, others can then use the decedent’s name.  Statutes are being enacted to give that right to the estate instead.  

ii. Texas is a Commercial Appropriation state.  We didn’t have a right of publicity statute for a long time.  We do now:  Buddy Holly statute.
B. Intrusion upon Seclusion:
a. TEST:  Is it an intrusion that would be highly offensive to a reasonable person?

b. Elements: (1) intrusion (2) into Π’s seclusion (3) that would be highly offensive to a reasonable person

c. Deals with conduct.  Like videotaping, bugging, wire tapping, prying into someone’s bank account, listening to phone conversations, surveillance. 

d. Here ∆ will always be private person.  If government does it—4th Amend cause of action

e. Pearson v. Senator Dodd, 1969:  2 former members of Π’s staff entered his office without authority and without his knowledge, took documents from files, made copies, and replaced the originals.  The copies were given to ∆, who published articles containing information obtained from these documents.  Invasion of privacy?  No.  Publishing a matter of public interest is a defense to a claim of invasion of privacy.  These documents contained information relating to Π’s qualifications as a senator.

Medical Testing Hypo

Medical technician takes a sample of blood with consent for annual physical sponsored by employer.  That sample is tested for HIV without consent of the employee.  Is this intrusion?  Is it offensive to a reasonable person?  A vial of blood can reveal a ton of secrets about someone.  While the ee consented to the taking of blood, he did not consent to a test whose results, if disclosed to ee’r, could damage his career and reputation.  While it is reasonable that a person would want to be tested, it may not be reasonable that the testing be done (1) without knowledge (2) by order of ee’r (3) with results being reported to ee’r.  The reasonableness of it is a jury question.

Society creates an expectation of privacy.  Is this extended to your bodily fluids?

f. This does not mean that every time your picture is on TV or in newspaper that you have a cause of action.  No liability for taking picture in a public place.  1st amendment won’t tolerate it.  You must have been part of a newsworthy event… so deal with it.
i. But, for example, being photographed in a fun house with your dress blown up over head is an invasion of privacy

g. Damages:

i. Compensatory (mental distress can be put here)

ii. Punitive

C. Publicity as to Private Facts:
a. Elements:  (1) ∆’s disclosure (2) to the public (3) of private facts (4) about Π (5) and the disclosure is highly offensive to a reasonable person and (7) not a subject of legitimate public interest
b. Hard Cause of Action

c. Public Disclosure Rule of Thumb: 5 people

d. This is different than defamation because this statement is true.

e. No cause of action if highly offensive to a person of high sensitivity

f. If it’s in the public record, it’s in the public interest

g. Public Interest = Public Concern = Newsworthy

h. The First Amendment limits causes of action under this tort

i. No cause of action for disclosure of facts that are a matter of public record


ii. No cause of action for disclosure of newsworthy facts not on public record

iii. Reporters are protected, as long as they weren’t behind the theft of facts

i. Cox Broadcasting Corp. v. Cohn, 1975:  Π is the father of a 17 year old rape victim who ended up dying.  Her name was not allowed to be published per a statute, but it was a matter of public record because it was included in court documents.  There was a lot of press coverage on this case.  ∆, a reporter, legally looked at the court documents and reported her name.  Π claims his privacy was invaded because the TV broadcasts are naming his daughter.  The 1st and 14th amendments bar the states from holding ∆ liable for publishing information about Π which is already public.  Here, freedom of the press also applies… the rape case was a matter of public interest.
j. What if rape victim hadn’t died?  Still no cause of action because info was about public interest and it was lawfully obtained.  Why is her name newsworthy?  Because a rape is.

k. Juvenile Offenders: same result—no cause of action

l. Disclosure of a private fact to a limited number of individuals is not enough; the disclosure must be to the public.
m. Public Figures have no cause of action.

n. If a person’s life has become a matter of public interest, then disclosure of facts that are private is not a basis for recovery

o. Breach of Confidentiality: part of privacy

i. Action here is based on relationship between person telling and person receiving the confidential information.  (contractual, fiduciary, etc)

p. Damages:

i. Compensatory (mental distress is put in here)

ii. Punitive

D. False Light Privacy:
a. Elements: (1) public presentation (2) of the Π (3) in a false light (4) in a way that would be highly offensive to a reasonable person
b. Test:  Was the publicity (1) highly offensive to a reasonable person and (2) ∆ had knowledge or acted with reckless disregard as to the falsity (NY Times Malice)?

c. Examples: picture of child, hurt in a car crash, used to illustrate an article; picture of honest taxi driver used in article about cheating propensities of taxi drivers; picture of couple hugging illustrating an article on “the wrong kind of love”

d. False Light Privacy vs. Defamation: false light info need not be defamatory

i. Ex:  A movie about a war hero might depict him in a romantic relationship that never occurred.  While this would not be defamatory, it could be found highly offensive by a reasonable person and could be a basis for recovery under the false light in the public eye theory

ii. False light needs NY Times malice, even if a private person.

iii. The two torts overlap, though; false light is easier to win than defamation

[image: image2]
e. Time v. Hill, 1967:  Family was held hostage by escaped convicts.  Movie was made.  Ct held that a Π was required to show a ∆’s actual malice to recover for the false light tort.  Actual Malice = NY Times Malice.  The Π had to show that the ∆ knew its representation was false or had a reckless disregard of its truth or falsity
f. Cantrell v. Forest City Publishing, 1974:  ∆ newspaper published an article describing the Π as having shown no emotion as to her husband’s death (the reporter had not seen the Π act that way) and that the family was living in poverty.  It’s conceded that the story had inaccuracies and false statements.  The jury awarded compensatory damages but not punitive damages.  On appeal, it was argued that because punitive damages weren’t awarded, no actual malice had been found.  SCt said no, because actual malice ≠ common law malice required for punitive damages.
i. Common law malice is personal ill will toward the Π or reckless disregard of the Π’s rights

ii. In a false light case, common law malice focus on ∆’s attitude toward Π’s privacy, not towards the truth or falsity of the material published

g. Texas has rejected this tort.
h. Wood v. Hustler:

i. Hustler Magazine v. Falwell, 1988:  Hustler printed an ad parody portraying Falwell, a nationally known minister, and his mother as drunks and immoral and suggests that Falwell only preaches when drunk.  While the parody is outrageous, the protection of the First Amendment is at the heart of this case.  Falwell is a public figure.  And public figures and officials may not recover for IIMD by reason of publications like this one without showing (1) publication contains a false statement of fact (2) made with actual malice (NY Times).  


Remaining Chapters:  the following is based on material in handouts.  That’s all that he’ll test, and questions on these chapters will only be in short answer section.

Civil Rights

· Basic Civil Right Tort: the common law recognized a special tort when an individual was denied a basic political or civil right, (like right to vote).  This tort extended to activity which was an interference with a civil right or duty (like right to serve on a jury).
· §865:  One who by a consciously wrongful act intentionally deprives another of a right to vote in a public election or to hold public office or seriously interferes with either of these rights is subject to liability to the other.
· §866One who is under a noncontractual duty to furnish facilities to the public without discrimination is subject to liability to a person entitled to the facilities for violation of the duty.
· Ashby v. White, 1703:  Ashby was refused the right vote in an election by White.  A party may recover for wrongfully being denied his right to vote.  While no statutory penalty exists, a wrong has been committed.  A right without a remedy is no right at all.  
· Congress has created a federal statutory scheme whereby private individuals who interfere with one’s right to vote or to participate in the political process violate federal law

· 42 USCA §1971 “Federal Voting Rights Act”

· 42 USCA §2000: prohibits private individuals from violating federally secured rights 

· 42 USCA §1983 The Federal Civil Rights Act

· “Every person who, under color of any statute, ordinance, regulation, custom, or usage of any State or Territory, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress.”

· Key: defendant must be acting under color of state law

· Monroe v. Pape says “color of state law” includes state officers and cops

· Monell: a municipality may be held liable for a policy or custom that causes a constitutional violation.

· Respondeat superior does not apply

· Three prong test from  Golden State Transit:

· The provision must create obligations incumbent on the governmental unit

· The interest must not be so vague and amorphous as to be beyond the court’s competence to enforce it, and

· The provision must have been for the benefit of the Π.
· Defendant’s negligence in violating a plaintiff’s civil rights is not enough to sustain a constitutional tort.  Either an intentional or reckless act must be pled.
· Due Process violations are determined by looking to state law definitions of liberty and property
· Camp v. Gregory, 1995:  Camp brought suit against her nephew’s caseworker, Gregory, claiming Anthony’s substantive due process rights were violated by Gregory’s failure to ensure that he was placed in a safe living environment.  A child placed in the guardianship of the state has a due process right not to be placed with a custodian whom the state knows will fail to exercise the requisite degree of supervision over the child.
· Carey v Piphus: a constitutional violation leads at a minimum to nominal damages.  A plaintiff is not entitled to presumed damages.
· Memphis Community School District v. Stachura, 1986:    The court of appeals held the jury could award Stachura damages for the importance of the constitutional right violated, as well as compensatory and punitive damages.  Damages for deprivation of constitutional rights may not be awarded merely for the importance of the rights themselves.
Misuse of Legal Procedure

· Three tort causes of action under misuse of legal procedures:  Malicious Prosecution, Wrongful Institution of Civil Proceedings, and Abuse of Process

· Malicious Prosecution: institution of a criminal proceeding by the ∆ for an improper purpose and without probable cause.  
· Also addressed by Fed Rule Civ Pro 11 and Tex Rule Civ Pro 13, which allow for sanctions against a party (and his lawyer) for filing frivolous documents with the court.

· **Know these

· Frivolous documents are those filed without a reasonable good faith belief in the law and facts.

· § 653 Elements:  A private person who initiates or procures the institution of criminal proceedings against another who is not guilty of the offense charged is subject to liability for malicious prosecution if (a) he initiates or procures the proceedings without probable cause and primarily for the purpose other than that of bringing an offender to justice, and (b) the proceedings have terminated in favor of the accused.

· **Know these elements!!!

· Actions significant enough for tort of MP: ∆ signed an affidavit for warrant, persuaded a prosecutor to begin a case, or knowingly gave false information to a prosecutor

· “Termination in favor of accused” satisfied by dismissal, refusal to indict, acquittal

· Probable cause to instigate a criminal proceeding exist only if defendant believes that the Π committed acts that constitute the charged crime

· All ∆ must do is show that he was reasonable, even if mistaken

· Damages not presumed.  Π must show actual emotional harm, lost income, or other damages traceable to the wrongful act

· Texas Skaggs v. Graves, 1979:  Skaggs contended that it was not liable to Graves for malicious prosecution because the criminal charge did not adequately terminate in her favor, there were sufficient probably cause to bring charges, and no malice was shown.  In order to establish a cause action for malicious prosecution, a favorable termination of the underlying action must be shown, as well as lack of probably cause to institute the prosecution and malice.
· Wrongful Institution of Civil Proceedings: 

· §674: One who takes an active part in the initiation, continuation or procurement of civil proceedings against another is subject to liability to the other for wrongful civil proceedings if (a) he acts without probable cause, and primarily for a purpose other than that of securing the proper adjudication of the claim in which the proceedings are based, and (b) except when they are ex parte, the proceedings have terminated in favor of the person against whom they are brought.
· Friedman v. Dozore, 1981:  ∆ lawyer had represented a client against a physician.  The case against the physician had ended with a directed verdict in the physician’s favor.  The physician then sued the Π’s lawyer alleging abuse of process and malicious prosecution.  The SCt held that no cause of action was presented on these facts.  Representation of Πs would be hampered too much if their lawyers were required to anticipate tort damages for bring cases that ultimately fail.
· There is a unique rule with this tort which requires that the Π show a “special injury” as part of the prime facie case (English Rule).  Under this rule, a Π must show a financial injury other than the costs and attorneys fees.  The majority rule, called the American rule, would not require such a “special injury.”

· **Know there variations on special injury

· Abuse of Process: intentional misuse of a judicial process for a purpose different from the purpose for which that process is intended.   
· Grainger v. Hill, 1838:  Hill contended that Grainger failed the state a cause of action for abuse of process because he failed to allege the underlying arrest had been terminated.  An action for abuse of process is not based upon a favorable termination of the underlying proceeding.
Misrepresentation

· Misrepresentation is a cause of action to redress economic harm caused by a communication that conveyed false information to the Π
· At CL, only cause of action under this was fraud or deceit

· Restatement changes:

· Relaxes rule that Π was the one ∆ intended to deceive

· Π must be any member of a class of persons whom the ∆ has reason to expect will learn of or rely on the misrepresentation

· Elements: defendant must have made a false statement with scienter, defendant’s intent that Π rely on the statement, Π must justifiably rely and suffer damages.
· Scienter = knowing it was false or with conscious indifference to the truth

· Transferred intent not enough

· Concealment of a fact vs. Failing to disclose matters which are apparent:

· Concealment: a defendant who hides information or uses some other method to prevent the Π from obtaining it is treated as though he or she has denied the existence of the information.

· In a fiduciary relationship, there is often a duty to disclose material facts. 

· Griffith v. Byers Constr. Co. of Kansas, 1973:  Purchasers of new homes in a tract sued developer of home sites when they discovered that their lots, because of high saline content, could not be landscaped; the homes had been bought not from the developer, but from the building contractor.  A purchaser who has bought a home on a lot which contains sterile soil may recover on a fraud theory from the developer of the lot, even though, in its strict sense, these is a lack of privity between them.

· Nondisclosure of a fact: a defendant must disclose essential facts to a Π if he ∆ has special access to them, if nondisclosure is unconscionable, or if any other factors make the Π reasonably expect their disclosure.
· Swinton v. Whitinsville Savings, 1942:  Swinton purchased a dwelling house from Whitinsville Bank which was infested with termites.  Whitinsville Bank through its salesman knew of the termites and did not disclose this information to Swinton nor were they asked for any such information by Swinton.  There is not liability for bare nondisclosure.
· Scienter can be proven with proof that the ∆: (1) knew or believed his statement was false, (2) did not have confidence in the accuracy of his express or implied statements, or (3) knew he did not have a basis for the statement.

· Negligence is not enough

· Derry v. Peek, 1889:  Peek had purchased shares in Derry’s tramway company, which folded after its use of stream and mechanical power was refused by the Board of Trade.  An action in deceit will not lie for a false representation made with an honest belief in its truth.  

· **Questions have been asked about this case in the past!
· ∆ intended the Π to rely on it.

· §531 and §533: a ∆ is liable to any member of a class of persons whom he has reason to expect will learn of or rely on the misrepresentation.

· DO NOT CONFUSE WITH FORESEEABILITY!

· §531 Expectation of Influencing Conduct:  One who makes a fraudulent misrepresentation is subject to liability to the persons or class of persons whom he intends or has reason to expect (this is not foreseeability) to act or to refrain from action in reliance upon the misrepresentation, for pecuniary loss suffered by them through their justifiable reliance in the type of transaction in which he intends or has reason to expect their conduct to be influenced.

· Ultramares Corporation v. Touche, 1931:  In reliance upon an audit of Fred Stern & Co prepared by Touche, Ultrameres made several loans to Fred Stern.  The audit showed Fred Stern to be worth $1M, when the company was actually insolvent.  Negligent words are not actionable unless they are uttered directly, which knowledge or notice that they will be acted on, to one whom the speaker is bound by some relation of duty, arising out of public calling, contract, or otherwise.

· Justifiable Reliance by Π
· §546: misrepresentation need only be a substantial factor which induced the reliance.  No general duty on the Π to investigate.  
· §541: if the Π does investigate or if the Π actually becomes aware of the falsity before entering the transaction, there will be no justifiable reliance.
· A recipient of a fraudulent misrepresentation is justified in relying upon its truth without investigation, unless he knows or has reason to know, which make his reliance unreasonable.
· § 540 The recipient of a fraudulent misrepresentation of fact is justified in relying upon its truth, although he might have ascertained the falsity of the representation had he made an investigation.
· Test: whether the recipient has information which would serve as a danger signal and a red light to a normal person of his intelligence and experience.

· Π is not justified in relying upon opinions or predictions.  Opinions are non-verifiable.  Predictions about the future are not actionable if the ∆ does not control the means of accomplishing the future conduct.

· McElrath v. Electric Investment, 1911:  Electric Investment Co introduced McElrath to lease property on assurances that an electric car line would be constructed on it.  Deceit, to be actionable, requires the misrepresentation of some material “existing” (past or present) fact, not mere prediction of future facts; but if in making said predictions the speaker intends to create in the mind of the recipient, this impression that the intention to complete that future act is a present fact in the mind of some party, that is actionable as well.

· Hypo:  Treece has a 1970 Mustang and tells you it has 50,000 miles (because he rolled back the odometer 3 times), that it’s had no major repairs (he’s rebuilt the transmission 3 times), and that he had a bona fide offer of $25,000 (he didn’t… the car isn’t worth more than $1,000).  You pay $5,000.  Under this tort, you can sue for Benefit of the Bargain and you get to keep the car.

Negligent Misrepresentation

· Same elements as misrepresentation above except for the scienter requirement

· §522 Information Negligently Supplied for the Guidance of Others:  (1) One who, in the course of his business, profession or employment, or in any other transaction in which he has a pecuniary interest, supplies false information for the guidance of others in their business transactions, is subject to liability for pecuniary loss caused to them by their justifiable reliance upon the information, if he fails to exercise reasonable care or competence in obtaining or communicating the information.  (2) This is limited to loss suffered (a) by the person or one of a limited group of persons for whose benefit and guidance he intends to supply the information or knows that the recipient intends to supply it and (b) through reliance upon it in a transaction that he intends the information to influence or knows that the recipient so intends or in a substantially similar transaction.  (3) The liability of one who is under a public duty to give the information extends to loss suffered by any of the class of persons for whose benefit the duty is created, in any of the transactions in which it is intended to protect them.

· Hypo (negligent misrepresentation):  Treece has a 1970 Mustang and tells you it has 50,000 miles (because he rolled back the odometer 3 times), that it’s had no major repairs (he’s rebuilt the transmission 3 times), and that he had a bona fide offer of $25,000 (he didn’t… the car isn’t worth more than $1,000).  You pay $5,000.  At common law, all you could do was get out of the deal, you can’t get Benefit of the Bargain, but you can recover out of pocket costs.  

Damages

· Benefit of the Bargain Rule = the difference in what it’s really worth and what the defendant said it was worth (§549(2)).

· Use in first party cases

· Out of Pocket Loss Rule = the difference in what the plaintiff paid and the actual value

· Use in all other cases

Cases from book (may not have been discussed in class)

· Richard v. Waldamn, 1967:  Real estate developer “innocently” misrepresented to a purchaser of a lot that a structure on the lot was in accordance with local zoning regulations.  An innocent misrepresentation may be actionable if the declarant has the means of knowing ought to know, or has the duty of knowing, the truth.
· Credit Alliance Corp v. Arthur Anderson, 1985:  Anderson contended it could not be found liable for negligently preparing financial statements relied upon by Credit Alliance, as they lacked privity.  Accountants may be liable to persons not in privity for negligently preparing financial reports if the accountant knew the report would be relied on for a specific purpose by a known party.
· Sorenson v. Gardner, 1959:  Gardner made false representations about the code violation status of a house which Sorenson was buying.  If a representation as to a matter of law is a representation of fact, the recipient is entitled to rely upon it to the same extent as if it were a representation of any other fact; and, an action for deceit will lie if it proves to be false.
· Burgdorfer v. Thielemann, 1936:  Thielsman induced Burgdorfer to transfer a lot upon which there was a mortgage to him, partially on the promise to pay off that mortgage.  Deceit requires a misstatement of an existing fact, but the promise to do something, with the present intent to do the contrary is as clear a case of misrepresentation or fraud as can be made, and the proof of such fraud will not be precluded by the statute of frauds (even though the promise involved cannot be performed within one year).
The End!  (
SOCIAL POLICY!    SOCIAL POLICY!    SOCIAL POLICY!!

Consumer Expectation Test


Is the product dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics?  


This test does not impose liability where a product has an obvious danger.  


This test shows that products are defective because they are deceptive: the ordinary consumer doesn’t see the danger.  


Majority Rule.


402A comment i test.





Risk-Utility Test


Is the design selected reasonable in light of its risks and benefits?  


This imposes liability where a design choice represents an unreasonable balance between risks and benefits even if the ∆ acted reasonably in making that design choice. (TEXAS)


Seven Factors for Risk Benefit Balancing: (not used in Texas)


Product’s usefulness and desirability as designed


Likely occurrence and severity of injury


Availability of safer alternative design or product


Manufacturer’s ability to eliminate danger without impairing its usefulness or making it too expensive


User’s ability to avoid the danger


User’s anticipated awareness of the danger


Feasibility of manufacturer’s spreading the risk through insurance or pricing.








Texas 3-Step


Ask:


1.  What was the Safer Alternative? (This is the Reasonable Alternative Test)


2.  Was it Cost Feasible?


3.  Was it known in the industry at the time the product entered the stream of commerce?  (Technologically Feasible) (they need not use the technology… this is about knowledge)





Sometimes, Πs must prove that they failed the risk-benefit test and that feasible safer alternatives existed.  


This is close to negligence.  


This test is conduct based.








Manufacturer’s Viewpoint Test


Assume the manufacturer knows of the defect.  Is he reasonable to market the product anyway?


Minority view.








False Light





Defamation
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