Intentional Torts
Moore Fall 2003
· Intent- desire to bring about a result, don’t have to have malicious feelings, determined by external factors
· General

· Acting with substantial certainty of a result

· Setting in motion the chain of events that cause a result

· Specific

· An act with the purpose or intent to injure

· What does not negate intent

· Mental Illness 

· Voluntary intoxication

· Good faith 

· Mistake

· Children over the age of 5 are liable

· Transferred Intent

· ∆ must have had intent for the first act

· Allows π to prove ∆ intended to do one act, but instead accomplished another

· FIT BAT: False imprisonment, Trespass to Land, Battery, Assault, Trespass to Chattel

· Battery

· Unlawful harmful or offense touching of another direct or indirect without justification or excuse

· Agent Theory

· Harmful or offensive contact may be with items so closely connected with the body as to be customarily regarded as part of that person

· Agent may be a rock, stick, etc

· Do not have to prove actual physical damages

· Only that the contact was offensive or harmful

· Accident does not negate intent

· Sleeping beauty- π does not have to be aware of the touching
· Public policy goes to personal dignity and bodily integrity

· Assault

· Unlawful, intentional placing of another in imminent apprehension of harmful or offensive bodily contact, with the apparent ability to do so. 
· The damage is the other’s apprehension

· “seizing of the mind”

· Does not require fear, which is a higher std, than apprehension

· If you are blindsided, there was no apprehension or “seizing” 

· Ability to carry out

· Analyze physical proximity

· Words

· Mere words are not enough to constitute assault

· Words that impose a UNLAWFUL condition are assault

· Give me your money, or it’s your life

· Words that report danger from an independent source are not assault

· Words that negate imminent bodily contact are not enough

· If it weren’t Sunday, I would kill you

· Public Policy

· Protecting one’s mental integrity

· Value in mental tranquility

· Deterring anti-social behavior

· False Imprisonment

· Unlawful restraint through force or threat of force which confines another to a bounded area without justification to do so, where one is aware or harmed by it. 
· Elements

· Awareness

· Majority

· Must be aware or harmed by the confinement

· Minority

· Must be aware of the confinement

· If there is means of reasonable escape and π does not take it, there is no liability for f.i.

· Circumstances for actionable confinement

· Actual physical barrier

· One uses overpowering physical force

· Submission to physical force

· Submission to a threat to apply physical force

· Submission to duress

· Threat to harm a family member

· Taking a person into custody asserted legal authority

· When a person is taken into custody by a person who claims, but does not have, the proper legal authority

· If π is convicted of the crime, then there is no false arrest no matter how unreasonable the arrest was

· If an officer requests the assistance of a private citizen, no liability for false arrest

· GRL

· Moral persuasion is not enough to constitute force or threat of force

· If ∆ has a duty to do so, but does not provide π with the means of leaving, will be liable for f.i. 
· Public Policy: Protection of
· Individual freedom

· Liberty of movement

· Personal dignity

· Independence and autonomy

· Intentional Infliction of Emotional Distress

· Intentional or reckless act by ∆, amounting to extreme or outrageous conduct, that causes another severe emotional distress. 


· ∆’s Intent

· General 

· Acting with knowledge that the severe emotional distress is substantially certain to be produced by ∆’s conduct

· Specific

· The intention to cause severe emotional distress exists when the act is done for the purpose of causing with the distress

· Elements

· ∆’s conduct must be intentional and reckless
· ∆’s conduct must be extreme and outrageous

· There must be a casual-connection b/t the wrongful conduct and the emotional distress

· The emotional distress must be severe

· 3rd party recovery for damages

· Law provides recovery for:  

· Close family relationship

· Present at the scene when ∆ committed the tort

· ∆ knew π was present and intended to cause IIED to 3rd party
· When IIED is coupled with another tort can be mere emotional distress
· Public Policy

· People should develop thick skin

· People should be allowed to blow off steam

· People have a right to be free from physical or mental distress b/c that conduct is tortuous

· Trespass to Land

· Every unauthorized, and therefore unlawful entry, unto the close of another, is a trespass

· “Quare clausum fregit”

· Trespass wherefore he broke the close, the line is invisible

· GRL

· A trespass occurs when one enters the land with permission, but overstays the duration of that permission 
· π’s exclusive right extends above and below the ground

· “Cujus est solum, ejus est usque, coelum et ad inferos”

· Whose is the soil, his it is also unto the sky and the depths

· Elements

· No actual damage needs to be proven- the damage is the trespass itself
· Mistakes and good intentions do not negate intent

· Nuisance is the invasion of enjoyment and use of possession- must show actual damages

· Public Policy

· People have the right to exclusive possession (do not have to own the land)

· Exclusive possession includes the right that extends above and below the land

· Trespass to Chattel

· Unlawful use or intentional intermeddling without consent or privilege which harms the chattel of another or seriously dispossesses the owner for a substantial period of time or causes bodily harm to the possessor

· Elements

· Have to show actual damages

· π may use reasonable force if someone is committing trespass to chattel

· Known as a lesser of conversion

· If it’s a close call, it’s more of a trespass chattel

· Public policy

· To discourage lawsuits

· Conversion

· Unlawful intentional exercise dominion or control over a chattel which so seriously interferes with another’s right to control it, that they may justly be required to pay the other the full value of the chattel. Must be substantial deprivation. No real property for conversion. 
· Elements

· No actual damages required

· Conversion’s interference is so serious that it is to a higher degree than interference for trespass to chattel

· Good faith and mistake do not negate intent
· Must be substantial deprivation

· Cannot convert real property b/c it is not moveable 
· Timber or fruit on your land cannot be converted

· What is key is that when the item is severed from the ground, it loses its character as land

· Things protected

· Information gathered in a range at cost then sold on the market as a commodity

· Ideas, literary work, trade secrets

· If the converter returns the goods, π may be able to get damages

· Don’t have to accept the returned goods

· Damages

· If converter returns goods, π can still bring up conversion, but the damages will be reduced.
· Damages will be awarded for the value of the property
· Look at the market value at the time of conversion
· Anyone in possession of a chattel at the time of a conversion can maintain action for it

Privileges
· Consent

· Expressed

· Written or Spoken 

· Apparent consent
· Consent does not have to be expressed; it can be implied from conduct
· Implied

· π is unable to express consent (unconscious, etc)
· Scope

· The act exceeded the scope of consent (Medical Procedures)

· Do not have free range to roam another’s body

· A doctor may operate w/o consent if: 

· Patient is unable to consent

· Risk of SBH if treatment is delayed

· A reasonable person would consent to the treatment under the circumstances

· THIS patient would only consent to the treatment

· Minors can not give consent to medical treatment

· Doctors must disclose possible risks of treatment

· If not, they are held liable for any damage
· Terminally ill patients may refuse medical treatment: 
· Patient make a clear pronouncement of his wishes
· Consistent with life and devoted to religion

· No selfish motives for person enforcing the right to refuse treatment
· Patient made wishes clear before death
· Public Policy
· Protecting one’s bodily integrity

· Do not have to show physical injury

· One may benefit from the touching, but it is still a battery

· Invalid Consent
· Duress

· Threat of imminent and serious harm to π or π’s family

· Can not be presumed by silence

· Fraud

· An essential matter only, not a collateral or unimportant matter
· DeMay v. Roberts
· Consent must be knowing and voluntary

· The public policy is protecting one’s dignity

· If you are seeking consent, you must reveal critical facts so that someone knows what he or she is consenting to

· Capacity

· Π did not have the capacity to consent

· Infant

· Drunk

· Mentally incompetent

· A guardian must consent for π
· Criminal Act

· Volenti non fit injuria

· To one who is willing, no wrong is done

· JRD’s
· Majority
· When parties engage in mutual combat in anger, each is civilly liable to the other for any physical injury inflicted by him during the fight.  
· Voluntary engagement in the combat is no defense to an action by either of them to recover damages for personal injuries

· Minority

· When you enter into combat in anger, and the activity is illegal, you will not be able to recover for damages

· Only was you can recover, if you show excessive force or malicious intent

· Public Policy

· By disallowing damages the court says one is responsible for his own injury

· Deterrent for ∆’s and others not to participate in such illegal activities

· GRL

· Π’s consent will be nullified if ∆’s conduct violated a criminal statute which was designed to protect a class or persons to which π belongs

· Statutory rape

· Consent is no longer consent when an act goes outside the rules governing behavior

· Must first demonstrate that the act was harmful or offensive contact

· “In pari delecto potior est condition defendentis”

· In equal guilt, the position of ∆ is stronger

· Self-Defense (Affirmative Defense that ∆ must prove)
· Retaliation

· When the battery is no longer threatened, the privilege terminates
· The original victim becomes liable for battery when the initial aggressor retreats

· Reasonable Belief

· Privilege exists when ∆ reasonably believes that the force is necessary to protect himself against battery, even though there is in fact no necessity

· ∆ does not have to be injured

· Reasonableness is defined by the circumstances

· Provocation

· Insults, verbal threats, or opprobrious language is not justification

· Abusive words must be accompanied by an actual threat of physical violence reasonably warranting an apprehension of SBH

· GRL

· Simple use of abusive language is not enough to justify s/d, but it may impact potential damages

· Amount of Force

· The privilege is limited to the use of force that is or reasonably appears to be necessary for protection against a threatened battery

· Difference in age, size, and relative strength are proper consideration

· Will usually come up in domestic violence cases

· If you use deadly force you must have reasonable apprehension of death or SBH

· Retreat (most fascinating to prof)
· Question of whether ∆ must retreat or can he do so without increasing his danger rather than standing his ground and using force. 

· JRD Views
· Majority

· Public policy places higher importance on dignity and honor

· You do not have a duty to retreat

· It is settled that he may stand his ground and use any force short of that likely to cause SBH

· Minority (Prof thinks this view is better)

· One has a duty to retreat to the wall rather than kill

· Personal dignity is not the most important std. 

· Castle Doctrine

· If you are in your own home, you do not have a duty to retreat
· Even if deadly force is necessary

· Your castle is sacred

· Illegal arrest

· One should submit to law enforcement as long as the officer is not being unreasonable

· If you know one to be an officer, you should submit

· There is a remedy for unlawful arrest

· Injury to 3rd Party

· No liability unless you were negligent 
· Privilege of self-defense covers the 3rd person actually harmed

· Defense of others

· C.L. Head of Household had duty to protect servants and family from an attack

· Threat of immediate harm

· Views of reasonableness in terms of ∆’s mistake of threat

· Stand in Your Shoes Theory

· Step into the shoes of the person you are defending
· Would they have made the same mistake?

· If you intervene wrongly, you are liable

· Actor entitled to a reasonable mistake
· this the trend courts are leaning towards
· Objective verifiability is what is important to the court 

· Public Policy

· Encourages people to come to the aid of another

· Defense of Property

· No privilege unless the intruder threatens SBH or death to the occupiers/users of the property
· You must only use as much force as appears to be reasonable necessary to protect the property

· Must first request the person to leave before you act 

· Can not use deadly force to defend your property, except if you are on your property at night
· Katko v. Briney

· You can not do things you would not be able to do if you were present
· Can not have an agent there to defend property if you are not there as well

· Property is not as valuable as human life

· Even world treasures such as the Mona Lisa

· Recovery of Property

· The owner of dispossessed chattel may use reasonable force to recover the chattel immediately after dispossession and first demands the property back 

· A person whose goods have been stolen may retake them peacefully

· GRL 
· Fresh Pursuit: Any undue lapse of time where pursuit has not started or has come to a halt means the owner has no privilege to fight back, and must resort to the law to regain the chattel

· When one defaults on payments, the seller has the right to retake the property if it can be done peacefully (since he voluntarily rescinded the property cannot use force)

· JRD views

· Majority- even if one agrees in k, cannot retake by force

· Minority Rule- if one agrees in k, can retake by force 
· When you pursue an innocent person with the belief they took your property, no matter how strong your belief, you are liable for any injuries caused to that person, whether committed by yourself or someone you called to your aid
· Public Policy

· Limit to self-help b/c law does not want people to become vigilantes
· Self help prevents litigation and encourages social gain when people are better able to help themselves

· Shopkeepers Privilege

· A shopkeeper has the privilege to detain for reasonable investigation a person who he reasonably believes has unlawfully taken property

· Must have the ability to investigate or detain for reasonable investigation

· May only detain on or immediate vicinity (i.e. parking lot)

· Must have a reasonable belief that the person has unlawfully taken property

· Public Policy

· If shopkeepers did not have the privilege, the risk the liability for their goods or for false imprisonment

· The law wants to remove that tie on the merchants b/c shoplifting is a serious problem

· Re-entry upon Real  Property

· Majority

· You can not retake land because you have a right to retainer actions

· Minority

· You are entitled to immediate possession and may use force short of SBH

· Necessity

· Determining Necessity

· Need is present or may be implied from the situation

· Public

· Liability for damages depends on the jurisdiction
· Must show necessity

· Exigent circumstances which require the destruction of another’s property for the sake of the community; and

· The actor acted in good faith, not out of selfish motive, evil intent, or ill-will

· The actor does not have to be a city official

· The actor must not have an interest

· Right to destroy property, to prevent the spread of conflagration, has been traced to the highest law of necessity, and the natural rights of man, independent society or civil government

· “Necessitas inducit privilegium quod jura privata”

· Necessity provides a privilege for private rights

· When public interest and an individual’s right are in conflict, the individual’s right must give way

· Average Reciprocity of Advantage

· Even though you are not given something you want, the law believes that in the end when society benefits, you as an individual benefits. Greater good of society is more important the individual rights
· Public Policy

· When public convenience and necessity come into conflict with private rights, private rights must yield for the greater good. 

· Private

· When ∆ acts out of private necessity, he is relieved of technical trespass, but must compensate π for damages

· Only applicable in emergency situations or extreme circumstances, not convenience
· Authority of Law

· Police officers 
· May arrest with a warrant

· However, if the officer acts improperly while serving the warrant he is liable

· If the warrant is fair on it’s face even though it may contain errors, the officer will not be liable

· Even if the warrant is entirely valid, it does not protect the officer unless he carries out the order given him, even though he makes a perfectly reasonable mistake

· may arrest without a warrant to:
· Prevent a felony; and
· If there is information that reasonably affords grounds for thinking that a felony has been committed and that this is the right criminal
· Private citizens may arrest without a warrant if: 
· The felony has been committed; and
· The are reasonable grounds to suspect that the felon committed the felony

· Acts on his own peril and assumes any risk

· For a past breach of peace that was not a felony, a police officer or citizen may arrest without a warrant only if the offense was committed in their presence and they are in fresh pursuit

· Discipline

· Loco parentis

· Standing in for a parent

· A teacher may be liable for excessive force

· Court will analyze

· Nature of the punishment

· Severity and conduct of the student

· Age and physical condition of the student

· Motive of the instructor
· Corporate punishment

· Must not violate due process

· The key is what you have a right to do and when you have the right to do it

· Used in military courts, etc
· Justification

· Most generic of all privileges

· If one is justified, have a lawful excuse for what might otherwise be a culpable act

· ∆’s conduct may be justified if

· Was reasonable; and

· Done to protect others from personal injury or property

· Generally, restraint or detention, reasonable under the circumstances and in time and manner, imposed for the purpose of preventing another from inflicting personal injuries or interfering with or damaging real or personal property in one’s lawful possession or custody is NOT unlawful

Negligence
Gets the camel’s nose in the tent, 



      No directed verdict for ∆


	Duty
	Breach
	Cause in Fact
	Proximate Cause

	Reasonable Person
· Balancing Test

· Learned Hand Theory
	Rule of Law
	But, for
Loss of Chance
	Public Policy

	Standard of Care

· Reasonable Person

· Custom/Industry

· Emergency

· Minor

· Sudden Mental Illness

· Disabled

· Profession
	Negligence per se 

(§§ applications)
· Under the Group

· This is the Type of Danger


	Substantial Factor
· Neither Alone 

· Either Alone
	Foreseeability
· Polemis

· WMI

· WMII

· Palsgraf

· Cardozo

· Andrews



	
	Proof of Negligence

· Circumstantial Evidence

· Direct Evidence


	Concurrent Causes
	Intervening Cause
· Dependent

· Foreseeable

· Normal

	
	Res Ipsa Loquitur
	Alternate Liability


Enterprise Liability


Market Share Liability
	Intervening Superceding Cause

· Independent

· Unforeseeable

· Extraordinary


Shifts to 3rd Party

· Criminal Activity

· Intentional Acts

· Rescue Doctrine


· Definitions

· The omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs would do

· Doing something which a prudent a reasonable man would not do

· Balancing Test

· Learned Hand Theory

· Burden < Probability x Gravity of Injury

· The court asks: Who can avoid the harm at the least cost?

· Balancing whether or not to impose liability because it was reasonable/efficient for ∆ to act

· Burden/Benefit/Utility v. Risk/Harm/Danger

· Burden is small = Duty OR Burden is great = duty less likely

· Π has three separate burdens to prove on the issue of negligence

· Burden of pleading

· Burden of coming forward with enough evidence to avoid a directed verdict

· Burden of persuasion for trier of fact to find in π’s favor

· Standard of Care

· Reasonable Prudent Person
· The reasonable person will act in reference to the average circumstances and is not liable for accidental happenings outside of those circumstances

· The mere possibility of injury is not sufficient, there must be a foreseeable, reasonable probability of injury

· A reasonable person would have protected against a certain contingency

· When a person assumes a duty, they must complete that duty 

· If you are a driver or owner of a vehicle, you have the duty to know the condition of those parts which are likely to become dangerous or hazardous. If you can figure this out through careful inspection, you will be liable.
· Evidence of custom or industry practice may be used for what a reasonable person would do under the circumstance, but it is not conclusive. 

· Jury must decide if: 

· There is a reasonable custom, and

· The reasonableness of the behavior which followed the custom
· Emergency: Prongs of the reasonable person standard in an emergency

· Acting in the face of sudden peril

· The sudden peril must not be of his own making

· You are required to anticipate emergencies i.e. driving through a school zone, children might run out into the street. 
· People with Disabilities
· The standard is what a reasonable disabled person would do under the same circumstances.

· Public Policy

· The public’s job is to treat people with disabilities with dignity. They must be responsible in that standard. 

· Minors

· The child is judged as a reasonable child of like age, experience

· Exception: if the child is engaged in adult or inherently dangerous activity, will be held to a reasonable person standard
· Public Policy

· The law wants the child to be a child. So, if a child is engaging in an adult activity, they can not raise their hand and use the excuse that they are a child.

· Sudden Mental Illness

· Sudden mental illness isn’t a defense evaluating reasonableness of conduct

· Majority

· Sudden mental illness is not taken into account when determining reasonableness. 

· Minority

· The mental illness is taken into account if sudden attack. 

· Antipublic policies

· Where one of two innocent people suffers loss it should be born by the person who caused it. 

· To induce those interested in the estate of the insane person to restrain and control them 

· The fear the insanity defense would lead to false claims of insanity to avoid liability.  

· The Professional

· You must have an expert testify so that jurors will know what the std. is

· Ordinarily the pro std is not the average b/c average means half the people in the profession fall below the std

· Std is expressed in objective form; knowledge, training, skills of an ordinary member of the profession in good standing. Don’t look at the reasonable ∆, but rather the ordinary professional

· The law doesn’t require you to inform client of specific result, but if you promise that you are held to that. 

· If you contract to a greater std, then you are held to that std

· Lawyers

· Lawyer possesses the requisite degree of learning, skill, and ability necessary to practice

· Lawyer exerts best judgment 

· Lawyer exercises due care

· Medical Malpractice

· Must have expert medical testimony for negligence

· Expert must testify that the practice of the doctor was not recognized as valid, not just that he would personally not follow what ∆ did 

· Exception is when a case of gross negligence

· JRD

· Minority- Strict Locality Rule
· Measured by the std. of conduct expected of other members of the medical profession from that same community
· Majority- Similar Community and Similar Circumstances

· Allows for a distinction b/t a general practitioner in rural area and specialist in urban area

· National Standard Rule

· If you are a specialist or board certified, you are held to the std of care of national specialist

· Informed Consent

· Doctor-Oriented (Majority Rule)

· Based on what the doctor thinks the patient should know

· Patient-Oriented (Minority Rule)
· What a reasonable patient would want to know about the treatment

· Look at material info- if affects the patient’s decision, then it is material. 

· Research

· Doctors are required to disclose their own research and economic interest in the patient’s treatment

· Patient can deny doctors use of research

· Review the dissent in the Moore v. Board of Regents case

BREACH OF DUTY

· Rules of Law

· Rule Nisi- applying a new rule

· Must look to the following to determine what ∆’s duty is

· Understand where the standard came from (c.l.)

· History and policy behind the rule

· The extraordinary circumstances that don’t fit within the normal rule of law

· Difficult for courts to apply, b/c don’t want a set of rules to apply to every situation because people will be held liable when they shouldn’t 

· Negligence Per Se aka Violation of Statute (§§ application)
· May be used as a short-cut to prove what a reasonable person would do

· Skips duty and breach

· Where a statute imposes upon any person a specific duty for the protection or benefit of others, if he neglects to perform that duty he is liable to those for whose protection or benefit it was imposed for any injuries of the character which the statute or ordinance was designed to product. 

· Licensing statutes are not covered under negligence per se, they serve an administrative purpose

· Application of Negligence per Se

· You must be in the class of persons that the statute was designed to protect

· The harm is of the kind which the statute or regulation was enacted to prevent
· It is fair and equitable to impose civil liability

· Even if the statute is a criminal statute, it may have significance in civil suits. Π is trying to establish a std of conduct for the court to adopt to determine liability. 

· The reasonable person always obeys the law

· Legislature intended, or is presumed to have intended, civil liability for violation of criminal statute
· The statute itself gives rise to a right, because a statute realizes that a right without a remedy is useless, and therefore the court supplies the appropriate remedy
· Ultimately the court adopts the std of conduct from criminal statutes and lays it down as law for civil action. Rule of presumption is that there is liability for criminal violations
· Excused Violations of Statutes

· The violation is reasonable because of the actor’s incapacity

· He neither knows or should have known to comply

· He is unable after reasonable diligence or care to comply

· He is confronted by an emergency not due to his own conduct

· Compliance would involve a greater risk of harm to the actor or to others

· Procedural Effects of Negligence per Se

· Majority- an unexcused violation of statute is negligence per se as a matter of law. Jury has no role in determining negligence, can only address causation and damages

· Minority- violation of statute raises presumption of negligence. But it will become negligence as a matter of law unless the presumption is rebutted. This means, unless ∆ can show an excused violation of statute, then the violation itself becomes negligence per se. 

· Minority of minorities- only evidence of negligence, and the jury may accept or reject it. Most jrds do not use this. 
· ** note if π can not prove negligence through violation of statute, they can fall back to reasonable person standard 
· Proof of Negligence: 
· Direct Evidence- may or may not lead to outcome for π
· Circumstantial Evidence
· Tells ∆ had: notice and opportunity to act (constructive notice)
· Res Ipsa Loquitur- The Thing Speaks for Itself
· Π’s Burden of Proof
· ∆ was in control of instrumentality of injury 

· The injury the sort of thing that does not happen absent negligence 

· π was not contributorily negligent (not used very often)
· Procedural Effects of Res Ipsa
· Majority- Permits an inference of negligence- case gets to go to jury

· Minority- Rebuttable presumption of negligence- ∆ must present some evidence he wasn’t negligent

· Minority of Minorities- ∆ must prove positive evidence that he wasn’t negligent, even if he were negligent he wasn’t the cause of the injury. Most harsh b/c shifts burden to 
· Π may present expert testimony when the requisite probability exists independent of the common knowledge of the jurors
· Minority GRL: When a π receives unusual injuries while unconscious and in the course of medical treatment, all those ∆’s who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct. 
· Causation

· Actual Cause

· But, For Test

· Prosser- A party’s conduct is a cause-in-fact of an event if the event would not have occurred but for that conduct. 

· Latin Maxims

· “Sine Qua Non”

· Without which, the thing cannot be

· “Post hoc, ergo proctor hoc”

· After this, therefore because of this

· The occurrence results because of the prior event

· It is not enough for π to prove negligent conduct might have caused the harm, the π must prove that the negligent conduct more likely than not caused the harm
· Probability is higher standard than possibility

· Loss of Chance Doctrine

· Π trying to prove ∆’s act or omission increased π’s risk of death

· Π may be able to recover for the loss of chance or reduced chance of recovery even if π can not prove more likely than not that ∆’s conduct caused the injury

· In a chance where survival is less than 50%, you can not show more likely than not (it’s factually impossible)

· Texas does not follow this doctrine

· Test to allow evidence of negligence in trial (overrules the Frye test)

· Assist the trier of fact

· Relevant
· Concurrent Causation

· Substantial Factor Test

· Where you have conduct where neither alone would have been sufficient for negligence, but when they combine to cause the harm, the result is that liability falls upon both.  

· Where you have causes where either alone would have been sufficient for negligence, as long as π can show one of the concurrent causes was a substantial factor, π can recover damages
· Alternate Liability

· Liability arising for the acts of two or more ∆’s, when π proves that one of the ∆’s caused the harm, but cannot prove which caused the harm the burden of proof is shifted to each ∆ to prove their conduct was not negligent 

· Enterprise Liability

· When parties enter into a joint venture and make joint decisions

· Market Share Liability

· Liability is imposed on each member of an industry, based on each member’s share of the market, or respective percentage of the product that is placed on the market 

· Applies when π cannot trace the harmful exposure to a particular product, as when several products contain the harmful substance

· Public Policy

· Without change in the law, an innocent π would be denied compensation for serious injuries even though the manufacturers were negligent

· Π should not be faulted for the absence of evidence on the issue of causation

· Imposing liability will deter future losses by giving manufacturer the incentive not to be negligent in manufacturing the drugs

· ∆’s are in a better position to bear or spread the cost of π’s injuries resulting from the manufacturing of a defective part (deep pockets argument)

· In other words, ∆’s are in the better position to cover costs since wealthy people who are negligent should be more readily held liable without clear proof of causation than less wealthy people in the same position. However, 

· This approach discourages the accumulation of wealth, which is a prerequisite in a Capitalist society

· Dangerous idea to the extent it is applied inconsistently to justify jury awards

· There should only be one law for the rich and the poor

· Everyone should enjoy the same rights and be subject to the same obligations

· Proximate Cause

· GRL

· Those causes which are so closely connected with the result and of such significance that the law is just in imposing liability

· Any cause which in the natural and continuous sequence, unbroken by an efficient intervening cause, produces the result complained of and without the result would not have occurred

· In jure non remota causa, sed proxima, spectator

· In law, not the remote cause, but the nearest one is looked to


      Foreseeability       Intervening/Superceding Act
Public Policy   Shifts Burden to 3rd party
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  π’s injury
· Foreseeability
· Polemis- Direct Cause

· Where it is reasonably foreseeable that ∆’s negligent conduct will cause injury to π, ∆ is liable even though did not foresee the exact extent of the damages

· WMI- Foreseeable

· Issue of foreseeability. It says it is not a direct cause, but ∆ can foresee the outcome, then ∆ is liable. 

· Public Policy – There is a limit to liability, too harsh to demand payment for damages not able to foresee
· WMII- Remote Foreseeability

· Remote causes, if they are foreseeable, cannot be ignored. Goes back to Learned-Hand Formula (B<PxL)

· Public Policy- ∆ cannot shut eyes to the existence of the remote fact
· Palsgraf- 

· Cardozo- To whom do I owe a duty? No duty, no legal liability for injuries

· Andrews- If you set in motion the chain of events, even if you do not foresee π’s injury, it doesn’t matter because owe duty to society 

· GRL
· ∆ is liable for all consequences for physical injury to π, whether or not consequences are foreseeable (aka egg-shell π)
· Intervening and Intervening/Superceding Causes

· Intervening Causes: GRL

· Where acts of a third person intervene between ∆’s conduct and π’s injury, the causal connection is not automatically severed and, in such cases, liability turns on whether the intervening act is normal or foreseeable consequence of the situation created by ∆’s negligence

· If acts are dependent, foreseeable, and normal then doesn’t break the causal chain

· Intervening, Superseding Causes

· If acts are independent, unforeseeable and extraordinary it is a superseding cause and breaks the causal chain. 

· GRL

· Intentional or criminal act of a third person cuts off liability for ∆’s negligent act in most instances

· If the intervening agency is so unexpected/extraordinary for the ∆ could not have anticipate, ∆ will not be liable

· Where ∆’s negligent conduct increases risk of criminal harm to π, the intervening criminal act does not break the causal link

· Liability for Criminal Acts- ∆ allowed the criminal act to occur

· When ∆ is under k to protect π
· Where ∆’s affirmative action destroys or defeats a protection that π had placed around his person/property to guard them against crime
· ∆ brings into association with π a person whom he knows or should have known to be peculiarly likely to commit crime

· ∆ has taken custody of a dangerous criminal and fails to restrain him

· Rescue Doctrine

· Cardozo says “danger invites rescue”

· Rescue Test (Objective)

· Rescue doctrine applies even if there is no identifiable person in peril, must be a reasonable belief of peril

· Was negligent to the person rescued and such negligence caused the peril or the appearance of peril. 

· Public Policy: The law is protecting the intervener even if it is only an appearance of peril so that people will not hesitate to help

· The peril or appearance of peril was imminent

· A reasonable, prudent person would have concluded such peril or appearance of peril existed; and

· The rescuer acted with reasonable care in effectuating the rescue

· Other GRLs
· A π is allowed to recover against a ∆ who places them in the position to rescue their own or 3rd party’s property Fireman’s rule- Many states moving towards abolishing this harsh rule

· Cannot recover for negligent of property owner, because you have already been compensated when you took on the duty as a fireman, police officer, etc

· Second Injury Caused by Weakened Condition Resulting from the First Injury

· The first ∆ will be liable for the second injury

· Π  may recover for the second injury from original ∆ in cases involving a second breaking of a limb that had not fully recovered to its original strength

· Courts look at the time period that passes b/t the first and second injury and the reasonableness of π’s conduct

· Public Policy

· Social Host Liability

· Minority GRL: A social hosts who serves alcohol to a guest that is intoxicated is responsible for the harm caused by that guest


· Public Policy:

· Serves as a deterrence, which is more important than socializing

· Ensures compensation for victims

· C.L. liability for hosts serving alcohol to minors 

· Employers are liable if they serve alcohol at a work-related event and an injury arises

· Enright v. Kelly

· Where does a court cut-off liability for drugs?

· Public Policy Arguments:

· If there is going to be endless liability, it discourages research and companies from placing new drugs onto the market

· There are some drugs which will cause a problem for a few, but they will benefit many more people and the court does not want to hamper new drugs from entering the market

· Floodgates argument- too much litigation in the court system
Joint Tortfeasors

· GRL

· Acting in Concert
· Aid or encourage another to commit a tort

· If the court finds that you acted in concert, you are liable just as if you had committed that wrong yourself

· Independent act which causes a single, indivisible injury

· GRL: Where two or more act independently, but combine to cause a single indivisible injury, they are joint tortfeasors and become J&SL

· Vicarious Liability

· Respondeat Superior

· An employer is liable for the acts of an employee if that employee is acting within the scope of employment

· GRL: The employer is not liable for the acts of independent contractors. 

· Exceptions

· Restatement §4 (23-24) If there are Non-delegable duties, then the employer remains liable. 

· Employers has independent contractor performing an inherently dangerous activity. 

· Employer supervises the day-to-day activities of an independent contractor. 

· Where parties are participating in joint ventures, even if they are temporary, are vicariously liable for the torts committed in furtherance of the partnership or enterprise. 

· At c.l. parents were not vicariously liable for the torts of their children, now parents have become limitedly liable for their torts of their children

· Child maliciously destroys property of another

· Parent knows child is a bully, had opportunity to stop them but didn’t. 

· Joinder

· The π is the one who chooses to sue the number of ∆’s, law doesn’t require all the ∆’s be sue in the same action

· Public Policy

· π has the right to autonomy, which is who to sue and when
· ∆ can move to sever, enforce right of contribution/indemnification, cross-claim or implead other parties

· Comparative negligence

· Conduct on the part of a π which falls below the std of conduct which he conforms to for his own protection, and which is a legally contributing cause cooperating with the negligence of the ∆, in bringing about π’s harm, is only a partial bar to π’s recovery. 

· This means that comparative negligence reduces π’s recovery based on their responsibility for the injury. Π’s recovery is reduced by the amount π is responsible for. There are several JRD formulas for determining %

· Pure comparative negligence- π can recover some % from liable ∆ regardless of extent of π’s own negligence

· Modified comparative negligence- π iss allowed partial recovery until π reaches a certain level of culpability for own accident. Once π reaches that level, then π is completely barred from recovery

· Π is barred from recovery when equally or more negligent that the other

· Majority GRL: Tortfeasors continue to be jointly and severally liable, even after the adoption of comparative negligence statutes. 

· Public Policy for retaining J&SL

· Majority

· Comparative liability does not render an indivisible ∆ divisible under joint and several liability

· Concurrent tortfeasor is liable for the whole injury when that ∆ is proximate cause of that damage. 

· Policy is that just b/c assign fault to 1 ∆’s act, doesn’t mean that another ∆’s negligence isn’t the proximate cause 

· Court wants to avoid even where π isn’t at fault, he would have to bear a part of the loss to a tortfeasor who could not pay. 

· Even where π is at fault, the π’s culpability is not = to ∆’s culpability

· Π has shown lack of due care for his own safety, but the ∆ had a lack of due care for another’s safety. 

· If you eliminate J&SL, you would seriously effect π’s ability to obtain compensation for injuries. 

· Court does want that b/c when you adopt J&SL, you would completely bar recovery

· The burden of the immune or solvent ∆ should not reduce damages

· Minority

· Each tortfeasor is going to pay that part of the damages which represents the % that can be attributed to him 

· Court doesn’t care a/b π bearing burden of solvency. 
· The key is the fairness to the ∆ who may be left with a greater responsibility, even though his liability was less

· c.l. unity of action. 

· Court could not apportion damages b/c there was only one wrong (cause of action). That rule of unity is telling you that you can implead or join everyone b/c it is an indivisible wrong

· Satisfaction and Release

· Satisfaction- full compensation for injuries based on a settlement or by jury award

· GRL

· Π may file as many suits against as many potential ∆’s as he chooses. However, can only collect one satisfaction. 

· Cannot sue to enhance damages awarded

· Release of one joint tortfeasor releases them all, but a covenant not to sue is not a release and effects the liability of the party to the covenant not to sue

· Public Policy

· If someone contracts with another party, the right and intent of the contract should be upheld

· Where you have a contract which release one tortfeasor, but expressly reserves the right to sue the others, it should not be treated as a release to all tortfeasors

· Mary Carter Agreements- 
· When π enters into settlement agreement with ∆ and goes to trial against the remaining ∆’s. Settling ∆ agrees to make minimum payment to π. 
· Majority

· Does not promote equitable agreements or settlement of claims

· Sham of Adversity

· Exonerate the ∆ who may be more culpable

· The settling ∆’s are presumed not to alter the character of the trial, but their tactics due alter the trial. 

· The agreement allows π’s to buy support and motivates to finger-pointing which promotes unethical collusion

· Dissent
· Agreement wasn’t hidden, therefore no sham of adversity

· Procedural steps were taken to protect the ∆

· Contribution and Indemnity

· GRL: 

· Any tortfeasor who pays more than his share may seek contribution from other ∆’s

· JRD
· Common Law- no contribution rule

· Minority- contribution is only allowed if a judgment has been upheld against both joint tortfeasors

· Majority- only get contribution among negligent tortfeasors. If you have intentional wrongdoers you are not allowed contribution

· Don’t have to go to court if you can prove

· Another’s liability

· Reasonable settlement with π
· Apportionment of Damages

· ∆ is only liable for the injury in which he proximately caused, cannot make the second ∆ completely responsible for all the injury that occurred 

· Where a trier of fact concludes that it can’t reasonable make the division, all ∆’s are J&SL
Duty of Care
· Privity of Contract

· Misfeasance
· About Duty and Liability

· Where ∆ attempted to perform, but did the wrong thing. Court looks for affirmative acts of a person
· Nonfeasance

· When ∆ has failed to act, or broke a promise

· Exceptions when court imposes liability

· Special relationship b/t parties 

· π who has entrusted fate to the ∆ i.e. innkeeper/guest, ship keeper/seaman.

· There is a duty to rescue i.e. employer/employee, student/school, business/customers 

· Undertake to act and someone relies on it. 

· We believe in economy and self-determination more than in ability to render aid 

· JRD views on obligation

· Traditional- once you undertake duty, you are obligated not to leave π in worse condition than when you found him 
· Modern- obligated to act reasonably when you begin to act. Restatement uses the traditional view, but recognizes the reasonable approach 

· Failure to Act

· European countries have provisions imposing a duty to rescue

· Special Relationship imposing a duty to affirmatively act

· Common Carriers

· Innkeeper and Guest

· Temporary Legal Custodian and his charge (jailor/prisoner, student/teacher)

· California bar owners

· No duty to make an emergency phone call to protect a person threatened outside their establishment

· Duty to allow a good Samaritan the use of phone on the premise

· AMA Provision- in an emergency, a physician should render service to the best of his ability, tort law places no such obligation on the profession 
· Volunteer Protection Act

· Public Policy is to eliminate tort claims and damages by allowing a volunteer to volunteer

· Limits liability of volunteers as long as

· Acting in the scope of their responsibilities for a nonprofit or government entity at the time of the act or omission

· Properly licensed, certified or authorized to perform the activity causing harm by the State where the injury occurred

· Not acting with intent to commit harm or criminal negligence

· Not driving a vehicle that the State requires a license or insurance to operate

· GRL

· When ∆’s negligence causes injury to another, he must take steps to aid the injured party

· When ∆, without negligence, creates a dangerous condition in the highway, it is agreed that he is under a duty to take reasonable precautions against injury to persons using it

· Hit and Run statues require a driver to stop and render aide- failure to do so results in negligence per se

· One persons owes no duty to control the conduct of another nor warn those endangered by such conduct, but courts have made exception for when the ∆ stands in some special relationship to either person whose conduct needs to be controlled or to the victim

· Children

· Societal interest in protecting children from sexual abuse

· Children grow up to be depressed, poor social skills, subject to substance abuse, may become abusers themselves

· Particularized Foreseeability
· Particular knowledge

· Special reason to know

· Particular π or you have identified class of π’s that would suffer a particular type of injury

· Pure Economic Loss
· The person who suffers economic loss cannot recover because there is no duty owed to them

· The law is that a person who suffers property damage, no matter how minor, has a right to recover for economic losses to that property damage

· Public Policy

· The potential liability is out of proportion to the fault

· Whether the act is intentional or willful, courts expand the scope of liability for the unpredictability of the nature of the harm

· Preferable for π’s to get insurance to protect themselves from the limited loss they’ve suffered, rather than have ∆’s insure against back damages

· Benefit to having a well-designed bright line rule in the area

· Courts have difficulty in measuring damages under these circumstances

Owners and Occupiers of Land

· Duty of possessor to those off the premises

· Outside the Premises

· Rule – landowner owes no duty to protect one outside the premises from natural conditions on the land (exception is decaying trees next to sidewalks or streets in urban areas)

· Whether ∆ had under the circumstances taken responsible care as to the conditions on the land so as to prevent it from being a hazard (ask this ?)

· Must look at various factors – location, use of property, what were the customary practices

· Rule- Don’t owe a duty outside premises, if nature developed them

· Must have notice to have duty

· Was it customary to cut down the tree to determine if it was rotten. 

· Also no duty for artificial conditions, except:  unreasonably dangerous conditions and duty to take due precautions to protect persons passing by.

· IMP – like Ranson case – when the land has a deceptive appearance of being a continuation of the public way, a duty may be imposed on the landholder to guard a trap or excavation 

· On the Premises

· Trespassers
· GRL – That one who is injured while being on another’s land w/o permission can recover only if the landowner knew or should have known of the unreasonable risk of harm.
· No duty to undiscovered trespasser

· Duty to warn of or make safe concealed dangerous conditions to discovered and tolerated trespasser.

· Licensees

· Social guest that is on the premise by permission, but for their own benefit

· Landowner’s only duty is to warn of hidden dangers

· Invitees

· Landowner has a greater duty of care to an invitee 

· A business guest is always an invitee

· Duty to protect from unknown dangers that they knew or should have known existed

· Owner has duty to exercise reasonable care in keeping the premises reasonably safe for use

· Children

· Must know or have reason to know a child will trespass OR

· Must know or have reason to know there is a danger to the child

· Special Rules

· Common Hazard Rule- if child is old enough to know common hazard, old enough to be alone, then old enough to see danger

· Eliminates hazards that arise in the state of nature- courts are reluctant to place the burden on landowner to protect against these types of things.
· Lessor and Lessee

· GRL- Landowner owes no duty to lessor and guests. 
· Exceptions
· Undisclosed dangerous conditions known to lessor

· Conditions dangerous to persons outside of the premises

· Premises leased for admission of the public

· Parts of land retained in lessor’s control which lessee is entitled to use

· Where lessor contracts to repair

· Negligence by lessor in making repairs


New Practice										Old Practice


[-------------------------------------------I------------------------------------------------------------------------]


Custom or industry		Existence for X			        Custom Industry Practice


Law students must be able to argue the gray area.











Unkind words = mere distress





Society won’t permit bad behavior





Severe emotional distress





Products Liability- adds that π must show it is foreseeable one might be injured in the manner π was injured
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