Question 1

Separation of Powers

Conflicts of Domestic Policy

Test:  

(1) One branch impermissibly increasing its power at the expense of another, or

(2) One branch losing its independence from another


a. b/c of the powers it was given Mistretta and Morrison


b. b/c impartiality of one branch might be compromised

Executive

A. Two functional ways for court to determine the constitutionality of exercise of power

1. Nature of Problem
2. Nature of Action
Presidential 

Action Becomes 

More

Questionable




Pure Foreign Affairs
Action taken pursuant to express or implied congressional approval. 


Primarily Foreign Affairs
Subsequent Congressional Ratification


Mixed Foreign/Domestic
Action taken pursuant to congressional silence


Primarily Domestic
Subsequent congressional disapproval of action


Pure Domestic
Action taken pursuant to implied or expressed disapproval.


Today:

Functional Approach (President can act with:)

(1) Express or implied congressional approval

(2) Silent Congress

(3) Despite Congressional Disapproval

---When dealing with (3) look at:


a. nature of the problem



-Foreign affairs (executive has more weight)



-Domestic affairs (legislature has more weight)

***Look at whether the president is making or executing the law***

Executive Agreements/orders – {Less Powerful than a Treaty} Power to do so NOT mentioned in the Constitution.


President does have some measure of power to enter into executive agreements w/o obtaining the advice and consent of the senate, “particularly for claims integrally connected with normalizing US relations with a foreign state”.

Treaties –Must be approved by 2/3 vote of Senate

(If conflicts with constitution = void if dealing with domestic matters; still valid if relating to foreign affairs.)

***The Supremacy Clause makes treaties more powerful than states or state constitutions

Congressional Budget and Impoundment Act


President can defer an authorization of spending for one year without congressional approval.  

Executive Immunities – (US v. Nixon) 80% of Scholars believe that the president can not be indicted while in office.

Civil cases: 

-President can File a lawsuit

-As a witness, however no cases on point (Use a balancing test)

Acts while in office (civil)

-Nixon not allowed to keep private papers (public interest outweighed it)

Absolute Immunity from whistleblower w/ civil suit for wrongful discharge.  (TEXT says so! Art. II – for efficiency purposes)

Legislative

(1) Bicameralism and Presentment Clauses
Every bill must be presented to the president for his signature so that he may have the opportunity to veto it (INS v. Chadha).  A presidential veto may be overridden by a 2/3 approval in both houses.  

Bicameralism – The bill must pass in both houses by a majority before being presented to the executive.  

(2) Necessary and Proper Clause
(Mucclich v. Maryland) Implied Power – May exercise ancillary powers to other legislative powers granted by Art. I Section 8.  Congress can do what it needs to do as long as it doesn’t violate the bill of rights.

(3) Appointments Power

Morrison (Majority view)

Principle Officials – {Ambassadors, Public ministers, Judges of Supreme Court, Heads of Departments, etc.} Must be made by President w/ advice and consent of Senate.

***Congress has NO power to remove “Pure Executive Officials” (Only impeachment)
--Congress can set limits on power/removal procedures

Inferior Officers – Still need advice and consent of Senate


Factors to Consider:



a. Have only limited duties



b. Have limited jurisdiction



c. and limited tenure

Appointments (Inferior) {2 factors to test if appointment power is ok}

-Interbranch appointments are permissible to the extent they don’t:

(1) Impair the constitutional functions assigned to one of the other branches, and

(2) Are not incongruous (Does it make sense for that person to elect that person?)

Congress’ basic power to set a commission, and delegate some power to them, has been clearly constitutional under the delegation doctrine since 1937.  The members of a commission can be appointed without the 

(4) Removal Power

Federalism

Commerce Clause {Follows the Holmesian view since 1937}

Art. I Section 8:  “Congress has the power to regulate interstate commerce, commerce with foreign nations, and commerce with Indian Tribes”.  

***Got to start with an economic activity***

Morrison Case:

Government can regulate three areas:


(1) Items that move across state lines


(2) Item intertwined with intrastate and interstate commerce


(3) Something that has an substantial effect of interstate commerce (Wickard)

Substantial Effect Test (Darby and Wickard)

-Only used if the item is in the stream of commerce to begin with.  (Ex. Violence against Women is not in stream of commerce to begin with). 

-Federal Hate Crimes Legislation would probably not be constitutional.  

***Duel Theory of Sovereignty – If the state can effectively handle the problem, then the state should be able to.***

(1) Has to enter Stream of Commerce

(2) Congress can regulate activities that have a Substantial Effect on interstate commerce and have a logical connection between commerce and what is being regulated.

(3) Aggregate all similar situated parties {Ripple Effect} by combining the acts of one party with those similarly situated.  (Wickard Analysis)


The Three Main Connections to interstate commerce are:



(1) Use of channels of commerce



(2) Instrumentalities of interstate commerce



(3) Something that substantially effect’s interstate commerce

Dormant Commerce Clause

Basic Doctrine:  States must have a local interest to be able to regulate.  Only Congress can regulate whatever subjects are in their nature national; or admit of only one uniform system.  {See Gibbons v. Ogden; Cooley v. Board of Wardens}

a.
State statute directly discriminates against interstate commerce on its face.  

(1) Statute permissible if State’s legitimate local purpose; the burdens on interstate commerce are not clearly excessive, in light of less discriminatory alternatives.

(2) Statute not permissible to the extent it is simply economic protectionism.  {Think Oklahoma ban on transporting minnows; Hughes v. Oklahoma} 

b.
State statute, even-handed on its face, indirectly discriminates against interstate commerce.


(1) Statute permissible if the burdens on interstate commerce are not clearly excessive, in light of less discriminatory alternatives.


(2) Statute not permissible if the burden on interstate commerce is clearly excessive.  Whether the burden is excessive depends on the nature of the states interest and the possibility of its promotion through a lesser impact on interstate commerce.  

10th Amendment

The 10th Amendment provides that any powers not delegated by the constitution to the federal government is reserved for the states or for the people.

Modern View {Holmesian View}

Congress cannot regulate:

(1) States as States

(2) State Sovereignty

(3) Other traditional government functions

(4) Unless the nature of the federal interest justifies State submission 

New York v. US  (Radioactive waste disposal – Congress cannot require the states to do something.  (Commandeering).  

Printz v. US (CLEO case.  Not only can you not commandeer states, you cannot commandeer state executive officers either).  

For Test:

(1) Is the Federal Government commandeering legislative process?

(2) Is congress commandeering the state?
(3) Constitution is set up to have congress regulate the people not the states.

(4) Congress can not coerce, only incentives and encouragement

(5) Congress can regulate directly through a federal agency –because its a federal agency, not a state agency!

(6) Always look at facts to determine if the government is commandeering.

Congress can preempt a state regulation but cannot tell an existing state organization to regulate a particular way.  

Spending and Taxing Power

The Federal Government can spend as it wants under the taxing and spending clause of the Constitution as long as they are not coercing the state governments to act in a particular way.  Under the Dole test:


(1) There is a reasonable relationship


(2) Are the conditions clear


(3) Is it in the Pursuit of the general welfare


(4) Not Coercion

Art. I Section 8: “Congress shall have the power to:



1. Lay and collect taxes



2. To pay debts



3. Provide for the general welfare of the United States.”

Few limitations today:

Tax power:


(1) Can’t tax states if it would lead to destruction of state sovereignty

(2) Can’t tax if it would violate other constitutional limitations


a. incentives are ok


b. covert regulation by coercion = not ok.

***Hamilton approach – the power to tax confers a separate and distinct power from those later enumerated in the constitution, (Madison said congress can only tax what was listed in the constitution, Hamilton said separate power and the only limitation is that it must be for the general welfare of the public.  

Spending power:


(1) if incentive – fine;



But if its:




1.  Covert (Penalty) and




2.  Spending not rationally related to incentive.   


(a) Federal government taxing states


a. if revenue tax – fine;



But if its:




1.  Covert tax (Penalty) and




2.  Rises to the level of being Coercive, than its unconstitutional.  {Congress not allowed to get around Commerce Clause this way}

(b) States taxing Federal Government


a. McCullough v. Maryland state could not tax the bank

South Dakota v. Dole

-In looking at these cases the court will defer to congress.  The court states that if congress is going to do an incentive program, they must be clear about their intent.  The money must be directly related to the goal that is trying to be achieved.  (Raise the drinking age, related to highway funds)  {Rational Review}

Ask For Test:

(1) Is the money for the General Welfare?  {US v. Butler}

(2) Are the conditions clear or ambiguous?

(3) Is there a Rational Relationship between conditions and use of the Money

(4) Cannot be coercive

Takings Clause – 5th Amendment

