PROPERTY II – Class Lecture May 29, 2001 – Property I dealt with individual rights and Property II is about using property for the betterment of society for the greater good of society.  Average reciprocity of advantage – you may want to do something with your property but are denied the right you want and ultimately it will be better for the property owner that the right was denied  

I. Licenses – most tenuous interest in property because it can be taken back by the licensor at will.  The licensor has a greater interest than the licensee.  Definition is permission to do something on the land of another and without that permission the would be unlawful

A. Characteristics of a license:

1. It is generally not assignable – it is personal to the holder

2. It is revocable at the will of the licensor (for any reason whatsoever)

3. It is not an interest in land

4. The licensee may enter the land only for the particular purpose of the license and the licensee may not expand that purpose

5. The licensee has not cause of action against third parties’ interference with the license (majority rule).  An exception to this is if the license is revocable.  Minority rule of law is licensee does have a cause of action against third parties

B. How are licenses created?

1. No formal writing is required and not formal language is required.

2. The only thing you need is licensor’s permission

3. Permission may be given orally or in writing

4. Permission may be implied by the land owner’s conduct

5. One cannot gain a license by proscription (by meeting objectibe criteria and then by law gaining rights to the property) because from the inception of the license it is permissive

C. What is the scope of a license?

1. License is limited to authorized activities.

2. License cannot exceed scope of permission

3. If the licensee does exceed the scope of permission, he becomes a trespassor.

4. Persons other than the licensee may use the same land (sometimes it is impossible but a good example is allowing numerous people to put billboards on your land).

D. Determining whether or not licenses are assignable?

1. General rule of law is licenses are not assignable.

2. Any attempted assignment of a license would be rejected (majority view)

3. Minority view is any attempted assignment of a license is a termination of the license (a harsh rule).

4. Are licenses assignable if parties intend them to be?

E. Revocation – licenses are revocable at will, no notice is necessary to revoke a license, this is so even if licensee has paid/given consideration.  Can licensor revoke even if there is a contract?  Yes, and the only thing the licensee can do is sue for damages (it may be worth it to the licensor to breach contract and pay the damages).  The licensor must give the licensee enough time to remove property form the land (an opportunity to leave the premises).  Licensee doesn’t have much protection unless the license is irrevocable.

1. Irrevocable licenses are in the minority and most jurisdictions will not uphold them (because you can’t rely on it).  Free use of land and alienability of land the policy behind having irrevocable licenses.

2. TEXAS allows you to have irrevocable licenses.

3. An irrevocable license does not mean it is perpetual

4. A license becomes irrevocable when coupled with an interest – licensee owns personal property on the licensor’s land related to the purpose of the licensee.  Example is storing cars on licensor’s land (irrevocable in that you have more time to remove your property).

5. With an irrevocable license the licensee must be given more time to remove his property.

6. If a licensor gives a licensee ownership in crops, timber, or minerals he must give licensee an opportunity to harvest (once the season ends the licensee loses the license to go back on the property)

7. If a licensee make expenditures on the land relative to the land, it will make the license irrevocable (talking about estoppel).  The licensee is spending dollars or expending labor in reliance of the license.  The policy is it would be inequitable to revoke the license after the licensee change his position in reliance on the license.

a) The dollars spent or the labor expended must be substantial and it a question of fact and licensor must have had knowledge of the expenditures.

b) Texas takes the minority approach (minority or minorities approach) and says at least in party expenditures must be benefit the licensor

c) Law is just trying to protect the licensee by allowing him to stay on the land to recoup his expenditures or will allow him damages

d) A subsequent purchaser of the land with an irrevocable license will take the land subject to the irrevocable license if had notice of it.  Notice can be constructive notice such as having the deed recorded at the courthouse

e) Most jurisdictions reject irrevocable license on the policy basis that it restricts the free use an enjoyment of the land and since it is such a tenuous interest the licensee has not reason to rely on the license

8. How do you terminate a license?

a) Transfer or sale of land by the licensor

b) The death of the licensor or licensee

c) Abandonment or surrender of license by the licensee

d) The license is for a specific purpose and the purpose has been accomplished or cannot be accomplished

e) The license is for a season and the season has ended (this is important in that you must renew each season).

II. Profit a pertende(??) – the right of one person to enter the land in possession of another and to take some part of the land itself or some product of the land.  Examples are the right to remove sand, oil, gravel, marble, stone, timber, trees, shrubbery, etc.  Fish and water are questionable because they are a part of nature and a person cannot “give” nature.  A profit is different from an easement because an easement only gives you the right to use the property and not the right to take anything from the property.

A. A profit holder has two rights

1. The right to access to the land

2. The right to take from the land

B. Two things do not fit squarely into the common law definition of a profeit a prendere:

1. Fructus naturales – considered to be real property.  Plants that are relatively permanent and grow without human assistance.  The right to remove fructus naturals is a profit

2. Fructus industriales – annual crops that a land owner plants and harvest that are considered personal property.  The right to remove fructus industriales is a license, a contract matter amounting to a license.  

3. Profits last indefinitely – perpetual.  They are freely transferable and alienable (if appurtenant??).  Even if it is gross it is freely transferable and inheritable

III. Servitudues – non-possessory interests are called servitudes which means the land of one serves the other.  Types of servitudes are:

A. Covenants

B. Licenses

C. Profits

D. Easements

1. Dominant and servient (burdened) estate

E. Must ask is the servitude “runs with the land” – is the next possessor of the property burdened in the same way the previous possessor was burdened

1. Look at creator of the easement, then creator must comply with it

F. Real Covenants, equitable servitudes, and easements are very similar

IV. Easements – Restatement of Property defines as the privilege to use or limit the use of another’s land.

A. An easement has protection against third parties (unlike a license)

B. It is for your use and enjoyment and is not subject to the will of the grantor (again unlike the license)

C. Does not give the occupier of the easement permanent ownership (?)

D. Must be in writing and it is subject to the statute of frauds

E. Can be used by more than one person at a time, just cannot interfer with each other (examples are right of ways, roads, etc.)

F. Dominant estate is benefited and it called the dominant tenant

G. Servient estate is the burdened estate and has the servient tenant

H. An easement may last for many years

I. Affirmative easement – the easement holder is the actor – you are giving easement holder rights to do something he wouldn’t otherwise have the rights to do (i.e., walking on your property)

J. Negative easement – restricting servient estate from doing something he would otherwise have the right to do.  The authority to prevent an action

K. The only thing the dominant tenant must do is not interfere with the easement

L. Appurtenant easements – two pieces of adjacent property with separate ownership– there must be another piece of property that is burdened by the benefit that the property received

1. Just because you have two pieces of property doesn’t mean it is an appurtenant easement.

2. Presumption favors appurtenant easement unless you show strong evidence to the contrary that the easement is in gross

3. Any detriment to the servient estate is a benefit to the dominant estate in an appurtenant estate which equals Average Reciprocity of Advantage

M. Gross easement – only one individual benefits or it is commercial.  Example is allowing someone to walk across your property to get to work or to the bus stop.

N. Creating an Easement – the language of the conveyance tells you what the grantor was trying to do

1. Grant – goes to the grantee

2. Reservation – stays with grantor.  The grantor is reserving an interest that he didn’t already have (an easement).  The grantor creates a new interest in himself

3. Exception – the grantor is carving out an existing interest (not new).  If the grantor has fee and transfers everything except 100 feet in fee.

4. Most important thing is to ascertain the intent of the parties and give effect to it. 

O. Affirmative covenants are generally easements, gives you more security.  Have right to use easement in a reasonable way and if misused can be revoked (a high standard compared to a license)

P. Review – May 31, 2001

1. License is tenuous.  Irrevocable license is minority view.  No writing is required.  Can be revoked at will with not notice.  Cannot be expanded by the licensee, it is trespass.  Irrevocable if licensee has personal property on land that is basis of being on the land.  Expenditures by licensee won’t be reimbursed unless licensor had knowledge and in Texas, the expenditures must have been for the benefit of the licensor.  The two fructus are subsets are of profits.  Frucuts industriales cannot be an irrevocable because it is by permission (permissive by nature), must get permission each season.

2. Profits are inheritable, transferable, assignable, has all the rights that an easement would have.  Fructus naturales are profits.

3. Appurtenant easement is ALWAYS two pieces of property.  Express easements must always comply with the statute of frauds, in writing and signed by the party to be charged.

4. Gross easements usually involves only one piece of property, but not necessarily

Q. Rules of construction

1. The paramount rule of construction is that the intention of the parties and the grantor in particular is to be ascertained by a fair consideration of the entire instrument and the language therein, without undue emphasis on any particular part or provision of the document.

2. Words are to be construed in pari material and a construction should be adopted which gives effect to all words.  Each word and provision should be given that significance which is consistent with, and will effecuate the manifest intention of the parties.

3.  Grantor has control and he puts an ambiguity in the conveyance he must suffer the consequences of the ambiguity.  Court will presume a fee but will do everything it can to find an easement to avoid giving fee strips in people’s property.  Easements can be worded broadly and provide FLEXIBILITY as opposed to a fee.

4. A right of way language is an easement.  If the instrument still leaves you uncertain, you must look at the circumstances surrounding the conveyance by evaluating the following factors

a) The amount consideration (if a lot will be fee)

b) The particularity of the description of the property conveyed (over and across – doesn’t apply to easements but when used in conjunction with other language may be an easement, irrigation ditch, right of way, once filled with water)

c) The extent of the limitation upon the used of the property (

d) The type of interest, which best serves the manifested purpose of the parties.  The best interest for the circumstances and won’t convey a larger interest is required.  If use is all that is needed, the grantor won’t convey ownership (fee)

e) The peculiarities of wording used in the conveyance document (once filled with water)

f) To whom the property was assessed and who paid the taxes on the property (owners/fee pay the taxes), and

g) How the parties to the conveyance, or the heirs or assigns (language for both fee and easement), have treated the property – the plaintiffs did not improve the property in the irrigation ditch case and have no intent to; whereas, the defendants are improving the land.  Law will award you the continued right to use something if you can prove yours is the better use of the land in the marketplace.  Cited cases were taking small portions of language for FSSCS conveyance.

R. Northwest Realty v. Jacobs – important/deciding factors

1. Public policy –there shouldn’t be fee simple in strips of land on people’s property

2. Didn’t give a particular description of the land

3. Who paid taxes

4. Language of the instrument

5. Quit claim deed – you get everything I have and nothing more (and it could be nothing) 

S. Greaves v. McGee.  Court looked at language.  “Forever” implies fee to a layperson, but also for a road which implies an easement. Lamar County knew that it was an easement and withdrew from the case.  Defendant wants the minerals.  The document has limiting language establishing an easement.  No precise description, which a fee would have.  Defendant says it is ascertainable now even thought it may not have been in the past.  However, intent is determined as of the time of the writing with the following 4 factors

1. Fundamental precept of property law that courts should construe instruments so as to give effect to the intent of the parties

2. The court should seek to ascertain the intention of the parties by looking to the entire document

3. Then, the court should look to the factual situation and the circumstances existing at the time the instrument was created 

4.  Finally, the court may look to the subsequent acts of the parties to determine the correct construction of the instrument (moving the road on numerous cases indicates an easement)

5. Must have definite language and location for a fee is what the court determines

T. In Northwest the irrigation ditch had never moved and in Greaves the road had moved, but in both cases the description was not specific.  Examples of the court will go a long way to find a fee especially in the Northwest case (could have found a fee).  Public policy and waste are important to the court

U. Hurst v. Baker  (based solely on interpretation of the English language) – three principles

1. The interpretation of the deed will be controlled by the intent of the grantor and 

2. When questionable the deed will be construed in favor of the grantee

3. Deeds must be construed as giving the grantor’s entire interest in the land unless there is a clear indication to the contrary

4. Court says use for road or roadway usually indicates a fee and unlikely that Lowks would have cut their land in half.  Also the trial court relies on the fencing and gates language in the deed (court said the fence/gate language could be construed in favor of either a fee or an easement). 

5. Non-exclusive easement- both parties can use the easement in common, must maintain the easement, and can’t block ingress/egress.

6. Court of appeals says there was intent to give a fee

a) First must look for intent in the document and if the language is clear enough to convey a fee (the court made it clear) – look at the four corners of the document

b) You look at the English interpretation of “also” and that the 40-acre tract was equal to the 20 ft strip that is the road.  Court doesn’t look at best use, only looking at the document.  Not logical that one would get fee to the road.  John and Effie never use the word easement or words indicating an easement in the deed.  There is no limiting language or nothing indicating the purpose of the grant.

c) Have to construe in favor of the grantee

d) Have to derogate as little as possible the grant

e) Must presume that everything was intended to be given

V. Northwest Realty did what Hurst did but in the opposite.  Court only looked at the four corners of the document and didn’t allow parol evidence.  No rule of construction to be applied because the document is clear and even if you applied the rules of construction you would still have a fee.  Greaves gives us more to hang our hat on with the movement of the easement

W. Northwest Realty was ambiguous but the nature of the strip of land implied a fee.  Remember courts will look for an easement and even if it seems like a fee will be found to be an easement based on rules of construction and public policy.  Proper drafting is very important, be very specific.  Assuming the grantor is giving everything conflicts with idea that an easement was conveyed if that is all that is needed, so be specific on your intent in the document.  Greaves case had “strip of land” which indicted a fee, could have said a “fee simple, not as an easement.”

X. Majority of jurisdictions say you cannot create an exception or reservation in a third party (can’t get an interest in any way).  Called the stranger-to-the deed rule or 3rd party stranger rule.  Goes against the grantor’s intent but protects the bona fide purchaser (giving good and valuable consideration) in the event he doesn’t know of it.  The 3 or 4 jurisdictions have abandoned the rule because:

1. The recognize that the court will avoid the rule anyway

2. Don’t want the rule to be used to defeat the grantor’s intent

3. When the court resorts to technicalities as artificial as the ones they seek to avoid they result the same unpredictability that the law sought to avoid in the first place

4. The common law rule has outlived its usefulness

5. Those jurisdictions that have abandoned the rule are taking steps to clarify and make uniform the conveyance (Indian, Wyoming, Kentucky, and ?? have abandoned the rule)

6. USLTA (Uniform Simplification of Land and Transfers Act) – An exception or reservation of an interest in real estate may be made in favor of a person not a party to the conveyance or who has no other interest in the real estate.

V. Express Easements: Interpretation and Extent (Assignment 20).  Court must consider the instrument and cannot give effect to any other factors if it is cleat.  If location, length, width are not fixed then the court must look to expectations of the parties and will assume a reasonable accessibility within the grant.  Factors to determine the scope of the easement

A. Whether it was granted or reserved

B. Ambiguities will be construed against the grantor

C. Ask if consideration was paid

D. Look at the prior use of the burdened or servient estate, will want to continue the same use if used in a certain manner beforehand

E. Why did you convey it, what were you trying to do

F. Subsequent actions of the parties

G. If language says “right of way over” then one can do what is reasonably necessary to carry out your easement

H. Principles of law

1. When use of easement isn’t specified in the grant of the easement then the court must determine the intent of the parties, if this cannot be done the court must determine reasonable use

2. The party opposing the use of the easement must prove it is unreasonable or unintended

3. With an express easement, once the location of the easement is set or fixed it cannot be changed without the consent of both parties.  Majority says the easement can be moved without consent as long as the dominant estate holder get the same benefits that he had under the original easement

4. Where the easement is appurtenant, for there to be increased use it must be the result of the normal development of the dominant estate.  You cannot place an unreasonable burden on the servient estate and any change must be in intensity and not in kind.  Normal foreseeable changes

5. Rule of Partition – law allows for the partition of the land form Lot 1 to Lots 1, 2, and 3, then the easement will apply to the three lots that result from the partitioning, the idea is it should have been foreseeable.  But in reality the partitioning could burden the servient estate as much as buying an additional piece of property.  The Rules of Law are as follows:

a) If a dominant estate owner partitions his property and that partition is a normal and foreseeable change in the use of dominat estate then each new land owner may use a servient estateso long as there is no unreasonable burden on the servient estate

b) The owner of an appurtenant easement cannot use or permit the use of the servient estate which was not part of the dominant estate at the time the easement was created

c) The dominant estate owner must make necessary repairs so as not to interfere with the servient estate owner’s use and enjoyment of his property.  Similarly, the easement owner has the right to make such repairs and improvements as are required to accomplish the purpose of the easement, as long as she does not unreasonably increase the burden on the servient estate.   

d) The servient estate owner has no duty to repair or maintain the easement.  He simply cannot interfere with the dominant estate owner’s right to use the easement.  If the servient owner interferes with the easement, then the dominant estate owner can sue for damages and/or injunction.  Dominant estate owner can’t place any unreasonable, additional burden on the servient estate and where the dominate estate owner does place such a burden on the servient estate then the dominant estate owner must rectify the situation (can result in extinguishment of the easement)

e) Unless the dominant estate owner has the right to an exclusive easement then the servient estate owner may allow others to use that same easement as long as they don’t interfere the other easement holder’s rights (can interfere with each other)

f) If you have an easement appurtenant to one parcel of land may not be extended to another parcel of land not a part of the dominant estate and if you do it will be trespass

g) The significance of $1 damages (nominal damages) it is affirming your title but otherwise you have not been damaged.

I. Brown v. Voss (page 384) Using equitable principles to decide the case, unclean hands, if you are claiming equity you must be equitable yourself, also uses latches in Brown v. Voss, defendants say there is not increased burden and court says there is a misuse per the law but won’t grant an injunction because there is no hardship to the plaintiff and there will be considerable hardship to the defendant (tearing down the new home). The important fact in this case is that Voss stood by and allowed Brown to spend $11,000 and then denied the easement which means Voss went to court with unclean hands and latched and equity came into play.  If Brown started building and Voss did not know then the rule of law would have been upheld because there wouldn’t have been any equitable concerns.  The rule of law at play is you can’t extend the dominant estate but equitable concerns come into to play.  The dissent says you can buy the easement or condemn under a private right of necessity under proper application of law

1. Footnote rule – the court acknowledges the majority rule of law and acknowledges that the rule if valid but it takes a footnote exception based on equitable principles and does not follow the rule of law.  The rule of law is not overruled.  This is the same thing as equitable estoppel.  Looking at what is fair and just.

J. Review 6/4/01

1. If clear and unambiguous, the court cannot go outside the four corners of the document

2. If the court must interpret the documents it will try to determine the intent of the parties and the circumstances surrounding the easement.

K. Davis, et al. v. Bruk (page 387).  Takes a hard line approach relative to the rule of law and doesn’t look at equity and makes it clear you cannot relocate an easement without the express consent of both parties.  The court makes clear that there should be a certain and determinable outcome relative to the rule of law.  Wants certainty in property law and less litigation.  Even if easement not expressly described in instrument, the easement has not varied since 1886.  Want to move easement if the following factors are met:

1. The change of location is slight

2. Servient owner will bear the expense of the relocation

3. New right of way  retains same terminal points as old right of way

4. New right of way is a convenient or more convenient that original easement

5. The public policy reasons for taking a hard line approach:

a) Introduces considerable uncertainty into land ownership as well as upon the real estate market

b) Will serve to proliferate litigation

c) Owner of the dominant estate would be deprived of present security of his property rights in the servient estate and could be subjected to harassment by servient estate owner’s attempts to relocate for his own convenience.

d) Unilateral relocation could confer an economic windfall on the servient owner, who presumably purchased the land at a price, which reflected the restraints on the property.

6. As easement owner you can’t “disturb the soil upon the fee” by paving the road (Professor says court should have allowed paving so the dominant estate owner could use his land). Moral is the parties should have worked it out among themselves.

L. Lewis v. Young (page 390), takes a more soft line approach relative to undefined easements for ingress and egress.  The case would not have taken place without the interference of the nephew who inherited.  This case takes the Restatement/minority approach that allows for the relocation of an easement (a more recent case –1998).  Used the Dead Man’s Statute to block evidence of an oral agreement between the Youngs and the Jaffe/Katz, so defendant couldn’t prove the consent.  A right of passage is only for ingress or egress and the servient estate holder can narrow it, cover it, gate it, etc as long as you don’t interfere with the dominant estate holder’s rights.  A balancing of the interests is needed.  It is a case of first impression.  The public policy behind the case is:

1. Affording the landowner this unilateral, but limited, authority to alter a right of way strikes a balance between the landowner’s right to use and enjoy the property, and the easement’s holder’s right of ingress and egress

2. If it is a general right of way, the location is not fixed.

3. If you treat the easement as variable you decrease the value of the servient estate and discourage its improvements

4. If it was variable, it will hamper the enjoyment of the easement holder’s rights

5. If you treat it as variable it will increases litigation 

6. Court thought it best to allow the servient estate to relocate because: 

a) Encourage harmonious relations among land owners

b) Increases the value of the servient estate

c) Encourages the land owner to make improvements 

7. The negative policy aspects of allowing the servient estate to relocate an undefined easement are as follows:

a) That landowners (whose purchase price reflected the existence of the easement) will receive a windfall

b) Easement holders rendered vulnerable to harassment by the landowner 

c) The settled expectations of the easement holder will be disrupted

8. Court adopts the Restatement (Third) – a landowner consonant with the beneficial use and development of its property, can move that right of ways so long as the landowner:

a) Bears the expense of the relocation, 

b) The change does not frustrate the intent or the object in creating the easement

c) Doesn’t create a burden on the easement holder doesn’t lessen the utility of the easement

M. Hayes, et al. v. Aqui Marina Inc., et al. (page 395) – deals with a change in intensity but not a change in kind.  Basic principles:

1. Can limit the easement in the instrument that creates the easement

2. Absence those limitations, reasonable changes and improvements may be made to the dominant estate as long as they do not burden the servient estate

3. No use may be made of the easement which is different from that established at the time of its creation and which imposes an additional burden on the servient estate.

4. Court cites the Cushman that says that proposed expansion won’t in and of itself increase burden, the degree of burden may increase but is not sufficient to deny use of the right of way to an owner of a portion so conveyed. 

5. A general grant is not effected by any reasonable change in the dominant estate

6. Can divide your land or can go from residential to commercial (seems that it would be different in kind, different expectations)

7. The court allows the paving the easement – you have the right as the dominant estate holder to maintain and improve the easement as long as it is not an unreasonable burden on the servient estate.

8. The court emphasizes the use and enjoyment of the land as public policy in this case.

9. Must be able to envision the change in intensity and it can be an unreasonable burden on the servient estate (which is determined based upon fact).  Just because it is foreseeable doesn’t mean it can be done.

10. “Additional” means altogether different and not just more (per majority rule).  The change must be evolutionary but not revolutionary (horse trail to road for vehicle is evolutionary)

N. June 5, 2001.  Bivens v. Mobley (page 399) is a minority rule of law.  Under majority rule of law if you have an easement is for ingress/egress it is limited to access to and travel across, but under minority rule of law you can make use of the easement reasonably necessary of the convenient enjoyment for its intended purpose.  Mobley says the easement was given up due to abandonment or adverse possession.  Bivens even helped to plant shrubs on the easement and then Mobley denied Bivens the right (?) to dig up the easement for a water line.  Trial court found that the easement had not been abandoned but that it could not be used for the water line and could only be used for ingress/egress.  Bivens says I should be allowed to use the easement for necessity as long as it doesn’t burden the servient estate.  Court still says must first look to the document to try to determine the intent of the parties.  Bivens contends that ingress and egress should also cover utilities.  The Rowell case made the right to erect gates indispensable, since it was a cattle ranch at the creation of the instrument.  The surrounding circumstances will tell you the intent of the parties at the time of the creation of the easement.  This court says that circumstances relative to the use of land in Bivens showed that it should be used for utilities.  The public policy is that rules should encourage harmonious relations among neighbors.  Since the document doesn’t provide enough relative to the intent, you must examine the circumstances surrounding the creation of the easement.  Court is trying to find out what rights Bivens had in his easement.  Neither Bivens nor Mobley owned the west side easement where the power lines were located.  Parties are free to determine their rights relative to the easement (the right to contract) so you must abide by the document and the court may have to give the document more precise meaning and the courts will do it in such a way as to promote harmonious relations.

1. The text quite properly first states that the language of the document controls.  

2. The parties are free to determine the extent of the use rights conferred on the beneficiary of a servitude.  

3. The parties are free to determine the extent of the use rights conferred on the beneficiary of a servitude.

4. If their intent is ascertained, it should be given effect.

5. In the absence of detailed arrangements between them, it is assumed that the owner of the servitude and the holder of the servient estate are intended to exercise their respective rights and privileges.  

6. Since the document doesn’t specifically mention ingress and egress, the court is allowed to interpret the easement language broadly.  If you don’t have precise language, you have wide latitude in interpretation as long as you don’t unreasonably burden the servient estate holder.  If you need the improvments, water line, for the full use and enjoyment of your property (and there are no alternatives), then the improvements or incidents will be allowed.  It is important that you look at technology and how it may change the servient and dominant estates, this is a progressive rule. Ruling – when the intent is not contained in the four corners of the document you will have a wide breadth of what you can do with your dominant estate including underground pipes.  Options are easement by necessity under statutory law, may have equitable remedies, or can negotiate a new easement.

7. Positive aspects of the Restatement’s approach to unilateral relocation or easements are as follows:

a) Increase the overall utility of the easement and it is done when the value of the servient estate increases and you do not diminish the value of the dominant estate.  

b) It encourages development 

c) It encourages the parties to develop the servient estate in a manner not envisioned at the creation of the easement.  

d) It looks at the right to prevent the dominant estate owner from frustrating the development of the servient estate.  

8. Negative aspects of the Restatement position of unilateral relocation are:

a)  That it favors the economic benefit of only one of the parties, the servient estate owner, and it doesn’t foster harmonious relations

b) Fails to recognize that the relationship between the servient estate owner and the dominant estate owner are interdependent

c) Restatement allows for a unilateral relocation even if the easement is well defined, doesn’t have to be a general description as long as you meet specified criteria (unlike the Lewis case)

9. Bivens is the modern trend in the law.

O. Principal Problem 20.

1. Issue – can Anna relocate the easement?

a) Unliateral relocation is not allowed per the majority rule, you must have consent.

b) Minority rule says you can relocate, if there is not excessive burden to the SE

c) Anna’s case for not relocating the easement per the Davis case 

(1) Majority says to relocation unless it is in the grant.  Anna will prevail on the majority rule of law

(2) Public policy, reduces value of property and lack of predictability

d) Joe’s case – per the Davis case

(1) Anna can’t make changes that disturb use

(2) No paving because of danger to cattle

(3) Instrument is to be construed against Anna as the grantor

(4) Anna will get $$ from the sale of the land and if Joe has to pay for the improvements, it would be like paying twice and a windfall for Ann

e) The Lewis case is the minority view

(1) The Lewis case favors Joes in that he can move the easement but he must pay for the relocation. Joe can’t significantly reduce the utility of the easement or increase the burden to Anna if it is an easement for ingress and egress only and if there is no requirement that it be fixed.

(2) Joe can do what is necessary to his land which includes, fencing, gating, covering, etc, as long as Anna has access.

(3) Lewis doesn’t help Anna.  She does lose the value of the land in terms of use and enjoyment which is a strong public policy (the only thing in her favor from this case) and the description is more definite (easternmost boundary) than Lewis (southwesterly direction)

f) The Hayes case

(1) Per this case Anna can pave the easement and per Hayes Anna can make reasonable improvements

(2) Relative to the increasing the burden on the SE – increase in intensity is permissible but change in kind is not permissible

(3) SE estate must pay for repairs and improvements to the easement, so Anna will have pay for the paving but she will be able to pave

g) The Bivens Case is a minority rule of law (majority rule of law is that easement for ingress/egress is limited to that purpose.  Per Bivens and Restatement 3rd allows for any reasonable necessary use with full use and enjoyment as a public policy, which would allow Anna to keep the gate open.  Evolution as to her back has gotten bad over time and now have the technology to pave (Clever per Professor).  Per Bivens she can pave and fence off the easement

(1) Balance the benefit to Anna versus the burden to Joe.  She can’t keep the cattle from drinking. Joe would distinguish underground pipes (less intrusive) than over ground fences

h) If gate must be left open, Anna should install the cattle grate, she is asking for something she doesn’t have the right and so she has a duty to correct this undue burden to the SE (cattle escaping).  Questionable argument to say she has right to have the gate open and Joe would have to pay for the grate.  Gate was open for 10 years and shows she had intent for it to stay open, but Joe may not have known and it will be construed against her, as the grantor.  They should have agreed among themselves harmoniously.

i) Per the Brown case there is no reason for the court to take a footnote, i.e., no equitable issues. 

VI. Express Easements:  Succession (Assignment 21)

A. Use the following analysis if you have a problem that involves determining the sucession of an easement

1. Ask if the easement appurtenant or gross

2. The express words of the grant usually control

3. There is a rebuttable presumption favoring an easement appurtenant

4. This presumption can be overcome by the words of the grant or surrounding circumstances

5. If the easement is appurtenant and you presume it is there you must ask is an owner of the estate who has the dominnt land and generally the person who succeeds to the dominant easement will have control of the ease but the document will control

6. If the document precludes the easement from passing, then it cannot be assigned and there will be 2 outcomes as follows:

a) If the document says the easement will end upon the transfer of the dominant estate, it will be extinguished

b) If the document says easement won’t pass with the dominant estate and it is an easement in gross, it will be given effect (this is not common)

7. If the document is not clear as to whether the easement will be passed, then the easement will be extinguished OR the non-transferability provision will be rendered ineffective and the easement will pass with the dominant estate

8. Transferring the dominant estate is a transfer of the benefit and it will be via a deed or conveyance, a will, intestate transfer, or adverse possession.  Can take possession of the easement whether it is rightful or wrongful.  Anyone in possession of the dominant estate is the possessor of the easement (even a thief)

9. Next look to the servient estate holder to determine if the burden runs with the land.  If the original parties intended for the burden to run with the land and if the successor has notice of the burden the burden will pass.  Successor must have direct awareness of the easement no matter how you arrived at the knowledge.  If you have knowledge you have notice.  There are three types of notice:

a) You have actual notice, the successor sees the document or someone tells you the information then it will be your easement

b) Constructive notice - the document creating the easement is recorded (if you go to the courthouse you will find it in the deed at the courthouse)

c) Off record or inquiry notice – visual inspection would have revealed the easement or some other off record notice

10. Notice is a statutory detail (will be dealt with in the recording statute)

11. Majority rule of law is a bona fide purchaser will not be bound by an easement.  Someone who gives good and valuable consideration and does not have notice of the easement under any of the three above then the purchaser will not be subject to the easement

12. Majority is that a donee or someone who does not give consideration take subject to the easement even without notice

13. In terms of intent, the second prong, the presumption is that the original parties intended for the easement to run.  So if you do not have strong evidence to the contrary the burden will be presumed to run and the law emphasizes strong.  Intent must be on the part of both parties, can’t be just one party, there must be a meeting of the minds.

B. Easement in gross – easement is personal to the holder and there is no dominant estate.  If in gross it must be assigned if it is deemed transferable

1. Under majority approach if there is commercial easement in gross it is primarily economic and there is a rebuttable presumption that it is assignable

2. If it is noncommercial ease in gross the rebuttable presumption that the ease is non-assignable

3. The Restatement 3rd indicates there is a rebuttable presumption that all easements are assignable unless the parties indicated differently

C. Four factors for determining if an easement in gross is transferable

1. Look at the relationship between the grantor of the easement and the grantee (same under old and new approach) – the more personal the relationship, the less likely the parties intended the easement to be assignable

2. The degree to which assignability of the easement increases the burden on the servient estate by increasing its use or decreasing its value (the greater the burden, the less likely the owner of the servient estate intended the easement to be assignable)

3. The consideration paid for the easement (the purchase price should to some degree the reflect the intention of the parties as to alienability; the greater the cost of the easement, the more likely the parties intended the grantee to be able to recoup some of those costs by selling the easement)

4. The degree to which the use of the easement is temporary and personal (if the use is temporary and personal, the parties probably intended the easement to be used only by the grantee for the time designated, and so it is probably non-assignable). 

D. Once you have determined that an easement in gross is assignable it must meet statute of frauds requirements of being in writing signed by the party to be charged 

E. Under Restatement (Third) both commercial and personal easements in gross are assignable.

F. Nelson v. Johnson (page 413) – Court looked to the intent and surrounding circumstances.  The case distinguished between easements appurtenant and in gross.  Presumption is that if it is two parcel of land next to each other it will be an easement appurtenant

G. Burkey v. Knowles – you have the issue of lack of words of inheritance.  Trial court is chastised for going outside the four corners of a clear and unambiguous document.  Never construe an easement to be in gross if you can construe it to be appurtenant.  If the language is ambiguous the court can go outside the 4 corners of the document and in this case the court used the lack of words of inheritance.  The vestiges of the feudal system and the requirement for words of inheritance are not required in modern day New Hampshire so there is no distinction to be made between having or not having words of inheritance. You never have to mention the passing of the easement in the instrument, it is presumed to pass with the land.

H. Difference in public policy between the Nelson case (as a paramount consideration you must get to the intent of the parties) and in Burkey said we don’t care about the intent of the parties outside the four corners of the document and even if it is not mentioned in the document if two parcels are involved you have an easement appurtenant.  Burkey says the intent of the parties is only relevant if the document is ambiguous.  Burkey is followed most often (sticking with the four corners of the document).  Presumption of appurtenant is what prevails in Burkey.

I. Class Lecture 6/7/01 – analysis learned to date

1. First try to analyze the document to determine if it is an easement or a fee.

2. Then look at the intent of the parties and the surrounding circumstances

3. Then must determine the scope of the easement

a) Appurtenant or in gross, appurtenant is presumed if it involves two parcels of land 

b) If in gross must determine if it is commercial or non-commercial if using the traditional view.  Noncommercial is not assignable

c) Restatement Third says all easements in gross are assignable unless indicated otherwise.

4. Crane v. Crane – can have an easement in gross and can obtain it by prescription (operation of law).  The forest could be considered the dominant estate (that the Association had permits to) to the Cranes’ servient estate.  Have to have open, notorious, and continuous use for 20 years for adverse possession.  Under the majority rule of law is that if an easement in gross is personal the predecessors could not assign it nor could the permit holders receive it.  Railroads, telegraph, telephone, pipelines were transferable because they are alienable property interests “without exception.”  Driving of cattle is of economic benefit or commercial and therefore the easement in gross is transferable.  Expected under a commercial easement in gross to re-coup your expenses for the easement and also favoring the highest and best use of the land.  Don’t have a preference of burdening land for personal uses unless expressly stated.  If you limit a commercial easement in gross to being non-transferable it basically becomes a personal easement in gross.

5. O’Donovan v. Huggins – does the court take the old line approach or the new line approach of the Restatement Third.  The main point of the case is that it recognizes the old view but also recognizes the Restatement Third view that the easement in gross is transferable if that is the intent of the parties and there is no distinction between commercial and noncommercial.  Huggins tried to invoke the rule of law that an easement in gross is not transferable.  Court says we should not use a rule of law to frustrate the parties’ intent.  The manner of creation was express and all authorities say give effect to parties’ intent.  Modern rule rethinks that rule against alienability.  Intent of parties that parallels public policy of free alienability of property should be given effect.  The court says whether it is an easement in gross or not, society as a whole benefits if the land is alienable.  Court says a profit a prendre is freely inheritable and assignable even if it is in gross, which also supports the transferability of an easement in gross.  Four basic public policies that the court relies on to follow the modern trend:

a) What benefits society

b) Presumes appurtenant easements

c) Profit a prendre in gross is assignable

d) Removed language of heirs and assigns to support alienability  

6. Court was unwilling to use stare decisis to frustrate the intent of the parties especially when contained in a written contract, should not violate the right of contract.  The dissent says you should only look to the document to determine appurtenant or gross and then if in gross use the traditional view of transferability.

7. Assignment 21 – Notes.  Restatement makes it clear there is not distinction between personal and commercial easements in gross and this support alienability.  If an easement is created in friendship may not want it to be assignable, so always look at the intent of the parties and the circumstances surrounding the transfer.

8. Does the benefit run with possession or only with rightful possession?  Runs with possession be it rightful or un-rightful.

VII. Express Easements:  Termination and Extinguishment (Assignment 22)

A. In theory the court is willing to find abandonment, but doesn’t do it much in practice.

B. What you are trying to do when extinguishing easements is removing an unreasonable burden from the SE

C. Mechanisms for extinguishing easements:

1. By terms of the written agreement – created for a particular time or purpose and the purpose is accomplished or impossible

2. Easement owner can extinguish by her own actions

a) Release- formal written agreement whereby the easement owner relinquishes her interest in the ease and it must meet the statute of frauds, must be in writing and signed by the party to be charged

3. Abandonment issue – ease owner may abandon his rights in ease

a) Intent to relinquish the right 

b) Acts manifesting that intent – generally unequivocal conduct

4. Nonuse, no matter how long, does not extinguish the ease.  Look for acts that are inconsistent with the intent to continue to use the easement for example the DE may put a fence across the easement that can’t be opened.  The courts are willing to find abandonment because is clears title and unburdens the servient estate.  Once easement is abandoned it can’t be re-established by the DE owner.  Nonuse is only evidence of intent to abandon, but is not abandonment itself.  California says 20 years of nonuse would be abandonment (not a normal state).  Restatement 3rd says any amount of time would not constitute abandonment.  

5. Improper exercise of the rights to the easement will extinguish: overuse or misuse of the easement doesn’t necessarily extinguish the easement.  If the court can’t remedy the situation by limiting the use or misuse and its only alternative is to allow the misuse or no use, the court will extinguish the easement

6. The SE owner can extinguish the easement by selling to a BFP who takes without notice, it will extinguish, it will usually be an intentional act by the SE owner (notice is by actual, constructive, or inquiry).  SE owner can extinguish by prescription or adverse possession:  making use of the easement, which is incompatible with the DE tenant’s rights.  If SE owner uses it for the statutory period, it is extinguished by prescription.  Adverse possession implies title and SE owner already has title.

7. Both SE and DE owners can extinguish the easement.

a) Merger – easement is swallowed up by the fee, when SE owner gets the easement and has fee also.

b) The subsequent severance of the estate does not revive the easement unless the parties expressly provide for this or unless an easement by implication has been created by the severance.

c) The easement is extinguished by merger only to the extent of the unity of ownership.  If the SE owner only gives a LE to the DE, once the DE dies the easement is revived (the easement was suspended during the LE).  This is the only case of an easement being revived.

8. Estoppel – here both parties are doing something.  The SE must reasonably rely on the SE owner’s actions and SE engaging in conduct inconsistent with that easement.  If the court finds the DE owner will suffer unreasonably by restoration of the easement then the dominant estate owner is estopped from exercising his rights and the easement will be extinguished.  Don’t need reliance for abandonment, you do need it for estoppel.

9. Acts by third parties

a) Eminent domain – when a public authority the fee of a SE for a purpose which conflict with the continued use of the easement, the easement is extinguished to the extent that it is incompatible with the sue of the condemned land 

b) Tax sales – general principle is that the purchaser of an SE at a tax sale will take it subject to the easement because the benefit of easement is in the DE.  The minority indicate the purchaser of SE at a tax sale takes with the easement extinguished, you receive a new source of title and all encumbrances will be eliminated

c) Statutory enactment – all the law has to do is enact law that extinguishes your ease

d) STEM – Statutory enactment, Tax sale, Eminent Domain, and Mortgage foreclosure

e) Mortgage foreclosure 

(1) Allows the mortgagee to realize his security as it existed at the time the mortgage was executed, if it had an easement at the time of the mortgage the easement will continue, if not the easement is extinguished.  Ease executed before the creation of the mortgage are unaffected by the mortgage foreclosure.  Easements created after the creation of the mortgage on the SE will be cut off by the mortgage sale and can only happen if the DE owner is joined in the lawsuit.  This does not envision that somebody will be land locked.

D. Wetmore v. Ladies of Loretto – this case takes a footnote just like Brown v.Voss base on a equitable principle.  Use of SE had been reduced to inconsequential use and if you have control over circumstances within your control and then you seek an injunction because the result occurs, it will not be allowed for equitable reasons.  Wetmore came to the court with unclean hands.  Treated the nuns shabbily and yet you created the situation.  The court took a footnote to the rule of law.  Court won’t be a party to a wrongdoing.  Equity isn’t overruling the rule of law.  You should use equity because the benefit to be gained by the injunction does not justify the hardship on the nuns. Is equity OK as an overarching guideline over the rule of law?  It is OK because it is fair but it makes a mess of stare decisis.  The court doesn’t answer one major question.  How does the court propose to know who is going to which property – the court did not resolve this issue and Wetmore will still have to monitor it.

E. Pavlick v. Consolidation Coal Co.  Why is Pavlick in the book?  Consider why the corporation tried to do what it did to Pavlick?  The coal company has a pro-corporation agreement and tries to overreach and Pavlick ends up tearing out Consolidation’s heart out.  There was a defeasance clause that says if the easement wasn’t used for its intended purpose it would be extinguished.  Pavlick granted 15 extensions and then Consolidation asks for another extension that would not have a time limit and Pavlick says “no.”  Consolidation says there are 7 purposes and that it is still doing 6 of those.  Court of Appeals said it was one purpose with support (supporting activities) even though the document says “purposes.”  The court also took into effect the meager amount of consideration, $995, if the defendants had thought they had the right they wouldn’t have asked for extensions.  Could have been a matter or respect or pro forma, but the court of appeals thought Consolidated thought it had to obtain the extensions.  It was a pro-grantor easement and Pavlick could have re-located it and therefore could extinguish it per the defeasance clause.  Consolidation did not abandon the easement.  Court is saying under that full use and enjoyment of the land does meeting putting it to use and if Consolidation isn’t going to make use of it, Mr. Pavlick should have his land back.  The rule of law is correct in this case.  The court doesn’t go outside the four corners of the document, it is clear that it is one purpose and six supporting activities and therefore the defeasance clause is given effect.  The intent of the parties here is key.  Pro-grantor in that there was a defeasance clause and the year was 1956 and the amount was $995 (which may have been a lot in 1956).  Pavlick made millions on the pipes that the coal company gave him (also made millions in barium).

F. Mueller v. Hoblyn.  You retain all rights to your property as long as you don’t interfere with the easement or contradict the rights of the easement holder.  DE has the right to cross over the easement and can the land anyway you want to as long as it doesn’t interfere with the rights of the servient estate.  There was no termination by operation of law (adverse possession).  Mueller argues that subdivision of property would terminate the easement because of the increased burden on the SE.  Under Restatement 488, subdivision increases the burden on the SE but it does not terminate the easement, as it is foreseeable (same result in the marina case).  No limitation on subdivision.  Relative to abandonment requires intentional relinquishment, which must include intent and conduct usually found by the SE erecting an obstruction on the easement.  Nonuse alone is not abandonment (cited cases with 16 and 24 years of nonuse and still no abandonment).  This case involved 27 years on nonuse but no intent to abandon.  Court says it requires affirmative and unequivocal act.  Use of an alternative route is not abandonment was another ruling.  Estoppel requires reasonable detrimental reliance by the SE holder which require reasonable foreseeability (by the DE holder) of reliance and the consequent action (the action that the SE holder takes, don’t have to see the exact action the SE holder will take, must only foresee that the SE holder may take back the easement), and the restoration of the privilege of use authorized by the easement would cause unreasonable harm to the owner of the servient estate.  May also try to terminate by adverse possession (this is where the case almost falls apart).  For adverse possession, the use is adverse to the owner of the easement and the adverse use is, for the period of prescription, continuous (in this case 10 years).  There is a distinction between adverse possession to gain land and adverse possession to extinguish an easement, because in the case of the easement the SE holder already has possession of the land.  What is important in adverse possession of an easement is the hostile act (affirmative unequivocal act) because the SE holder already has possession.  For adverse possession of an easement is sufficiently hostile and it must be inconsistent with the DE holder’s rights.  Mere possession by the DE holder is not enough for adverse possession.  It becomes hostile after 1990 because before that the SE holders don’t know they are using the wrong easement and they ask Mueller to use the correct easement and he refuses.  Since the easement had never been used or opened so what Mueller did was not inconsistent with the easement and there was no hostility involved.  Had the easement been opened, Mueller’s actions may have been sufficient for adverse possession and termination of the easement.  The need arising, they make a demand and are refused is sufficient hostility to beginning the statutory period for adverse possession.  No specific description of the easement so I don’t know where it is so I can’t know of your adverse possession.  No demand, not opened will equal no adverse possession.  The inconvenient easement is an easement by prescription, but they are trying to gain access to the easement granted in the conveyance.  The dissent makes a very strong point.  Paper easement is one that is recorded but not used.  Rule if Wyoming says the rule of adverse possession is that fencing plus cultivation results in gaining title to fee by adverse possession (majority used New York case to justify its cases).  Why should it be easier to gain title than to extinguish title.  Constructive possession is Wyoming’s rule of law.  Since Mueller’s actions would have been adequate to get a fee, why shouldn’t he be allowed to extinguish the easement with the same amount of effort or on the same showing.  It is only logical that the same requirements for gaining title should also be sufficient for extinguishing the easement.  The parties’ issues have not been resolved and it results in waste because Mueller will have to remove improvements that he made to the easement.  The majority is trying to uphold the intent of the Englemans.

G. Notes – if you can lose a fee title for adverse possession, why should you not also be able to extinguish an easement via adverse possession.  As a SE owner you should give the DE some notice of the improvements.  Draft your easement such that it is clear that what will extinguish or terminate the easement.  If you create an easement you lessen the value of the SE, if you extinguish the easement you increase the value of the SE.  One could argue that there is more incentive to extinguish than create an easement (removes burden from SE)

VIII. Non-express Easements (Assignment 23)

A. There is no writing conveying the easement

B. In ease by implication or necessity there must be a common grantor or unity of ownership and subsequently there is a severance of the land and there was intent to create an easement 

C. Restatement 476 doesn’t make a distinction between an easement by implication and by necessity, which is a minority approach.  What was the alleged DE and SE prior to severance must be asked for an easement by implication.  One that owns a parcel of land cannot have an easement however if you have one part of the land burdened by the other part of the land you have a quasi easement and a quasi DE and quasi (quasi in that one, common owner doesn’t need an easement).  If the common owner keeps the SE, he can claim an easement based on prior use and have an implied easement by reservation.  If the common owner sells the parcel, it is assumed that he conveyed the easement.

D. What is important in conveyance is that if at the time of severance that the parties had reasonable grounds to expect that the conveyance would not terminate the use you will have an implied easement

E. Five elements for an implied easement

1. Intent

2. Unity – one parcel that was divided

3. Use was apparent - obvious

4. Continuous – not occasional

5. Important or reasonably necessary to the claimed DE

F. Courts must strictly adhere to use, continuous, and importance and presumption is to construe it against the grantor

1. Basis of implied easement is the intent of the parties

2. The court must also look at the prior use before severance

3. Court will allow increased use, normal development that is foreseeable as long as it doesn’t unreasonable burden SE

4. Implied easements are appurtenant and pass with the DE

5. Example 3 on page 455 is not obvious

G. Easements by necessity – you don’t care about the prior use.  Look at severance and determines what happens, if land is landlocked you will have an easement by necessity.  You still need intent and unity of ownership.  Existence of necessity required at the time of severance.  Public policy upholds the full use and enjoyment of land and also the courts assume that the parties must have intended that also.  Strong public policy requires that you come up with strong evidence to the contrary that there is no intent to create a easement by necessity.

H. Will have an implied easement unless the language and circumstances of the conveyance clearly indicates that the parties intended to deprive the parties of certain rights 

I. Minority says there must be absolute or strict necessity and majority is reasonable necessity.  Texas is in the majority but doesn’t know it.

J. When the necessity no longer exists there easement is extinguished.

K. Factors a court will consider in locating an easement.

1. Distance

2. Injury to the person on whose estate the passage is granted

3. Practicality

4. Benefit to the dominant parcel 

5. The intent of the parties as evidence of their intent and of the necessity

L. Court will do a balancing test what is the burden to the SE and harm to DE in not having the easement.  Can’t unduly burden a SE but can increase the use of the DE 

M. Can unilaterally move the easement as long as it is not unreasonable, unlike express reasons

N. Hillside v. Fields uses the majority approach.  Court questions whether the easement is reasonably necessary. This court is trying to find an easement by implication, not necessity, so only need reasonable necessity.  General rule there is a public policy against implied easements (violated recoding statutes).  When you allow implied easements you support full use of land, theory of estoppel, and parties didn’t intend to harm. Only required to show reasonable necessity for an implied easement as opposed to strict necessity for an easement by necessity.  In this case the very fact that Hillside knew of the easement and misinterpreted the law.  It is a burden that the SE knew about and if denied, would deny the DE the use and enjoyment of his land.  Good case for the court making a fair decision based upon two competing sets of public policy.

O. Ward v. Slavecek is an easement by necessity as contrasted to Hillside.  We start with a common owner (unity).  DE is always the party asking for access.  Court says she has sufficient access 9 to 9.5 feet and also an alley for access.  This is a Texas that is wrongly decided per the Drye case (precedent setting in 1962 or 63) said Texas was to follow reasonable necessity if you are talking about the grantee and strict necessity for the grantor that forgot to carve out an easement for himself.  Texas used the wrong standard in this 1994 case.  Even if the case had been decided using reasonable necessity, Ward would probably lost the case and an easement by implication will not be found.  Do you have access (yes) and it the land landlocked (no) so no easement.  Public policy is we do not want to unduly burden the SE.  The original grantor intended Ward to have access but not at the expense of the SE.

P. Epstein v. KMART – the court won’t always find an implied easement and in this case it was because there was a lack of permit (there was no permission to erect the sign).  The document didn’t give the easement, 

Q. Two sets of public policies for implied easements

1. Public policy against implied

a) Defeat the recording system

b) They defeat the statute of frauds

c) They defeat the entire rationale for requiring a formal means for creating an interest in land (lack of certainty, fraud, intent)

2. Public policy for implied easements

a) They fulfill the intent of the parties

b) The average person does not realize the need to record and reserve an easement and overlook this as a requirement (most impt per Professor)

c) If someone intended an easement to be created and simply failed to express this in writing the courts want to protect and give effect to this intention (grantor meant to give easement and simply forgot)

3. Easement by prescription (in the notes on adverse possession)

a) What is critical is that you gain use of another’s property by operation of law if one meets the necessary statutory and CL elements.  Elements are:

(1) The use must be adverse, meaning that it is not permissive.  You use the land without regard to the owner’s rights.  Private mental intent is irrelevant.  Adverse is shown by conduct, not by your mental intent.  Your use must be confined to a specific area

(2) It must be open and notorious, use that gives the owner notice that the claimant is using his land adversely.  The landowner does not have to have actual notice as long as the use is of such a nature that he should have known of the use.  Use at nighttime is generally not enough and intermittent use is not enough.  Majority rule is that underground pipes don’t serve as notice.  Minority rule says underground pipes don’t serve as notice unless there are external indicators (better rule) such a manhole covers.  Majority rule is a BFP giving good and valuable consideration and takes w/o notice of a competing claim still takes a SE subject to an easement by prescription even if he doesn’t have notice of it.  Minority rule is BFP who takes without notice is not bound by the prescriptive easement.

(3) The use must be continuous and interrupted, not constant or daily to be continuous, instead it has to be a steady course of conduct showing an intention on the part of the user to show intention on the part of the user.  It also means that the user has to use a frequently as conveniently or necessary and which is consistent with the character of the easement (like Crane case that only used easement seasonally).  Hypo: does hitting golf balls onto property and retrieving them result in an easement by prescription?  Yes, in Texas.  Have the right to continue to hit the golf balls and retrieve them unless the property owner objects.

(4) There can be no actual physical interruption of the use by the landowner, there must be some physical barrier to stop the use at least temporarily.  Attempting to interrupt is not enough.  This is a high standard – putting up a fence or electric fence and adverse possessor gets by will defeat the barrier requirement (this is the hardest concept for students to accept).  The most affirmative thing you can do to stop the use.  How do you stop the period of time from running –written or oral protest is not enough per majority.  A written letter with a demand is enough in minority (new England), you can’t grant permission will not toll the period after the statutory period has run.  Use of the property by the landowner and the prescriptive user does not interrupt the use.  Bringing a lawsuit will stop the period from running in Texas and the majority of jurisdictions.

(5) The statutory element is the fourth element and in Texas it is 10 years

(6) The minority element is that the use must be exclusive – one’s use is not dependant on another’s use

(7) Texas is a minority of minority approaches

(a) Texas says if both the claimant and SE use the property as the same time it is not exclusive and not adverse and you can’t meet the element per the Brooks case and the Stark case 602 SW 2nd 298 at 306

(8) More than one person can gain prescriptive easement in one piece of property but not the public at large 

4. Prescriptive easements are disfavored for two reasons

a) Causes a forfeiture of rights of others

b) Discourage against the PP which wants to encourage harmonious relationships between neighbors

c) The counter argument to this is that if favors the utilitarian theory that the one who makes the best use of land has the right to it.  This is punitive is nature because it punishes the owner for being lax

5. If one is under disability (infant, insane, anything that puts you at a disadvantage; infancy and insanity are the most common) when the statute of limitations begins to run, it will toll the running of the statute.  Does the period for prescriptive rights have to remain in the same person?  No.  As a result, the law says that successive use by different people may be tacked or added together to satisfy the prescriptive period but there must be privity (you must be a successive owner and the intent that the preceding interest by added to your interest).  Objective verifiability – does not matter what the intent is in one’s mind. 

6. For any type of easement you must ask if it will place an unreasonable burden on the SE (ALWAYS ASK THIS QUESTION).

IX.   Recording Statutes (Assignment 47-48) – has strong significance in the covenant section

A. At CL you had first in time, first in right.  You could not as a grantor convey what you did not own. If the grantor conveyed equitable ownership to one grantee and then to another grantee, the first grantee will prevail.  Equitable ownership is not legal title.  If equitable ownership (meaning you had a contract for sale only) first and second grantee was conveyed legal title, the second grantee will prevail.  The CL was fair, it was just a matter of priority. 

B. The recording statutes have no such underpinning, the grantor can covey 3 or 4 times (can be sued for fraud and misrepresentation).  Does not require that you file, it is only for notice, if you want to be protected.

C. American Recording Statutes – filing does not make the deed valid.  If it is valid it is valid with or without filing.  The clerk keeps a copy of the deed and the owner keeps the original and the clerk places it in a deed book and must research these dusty books to determine if you have good title.  Who bears the loss if the clerk misfiles your deed?  The person who presents it for filing bears the burden for misfiling which is the BFP.  Public policy reasons: 

1. You should never have to look behind after filing

2. Bad relations between the clerk and the filer

3. The document searcher should realize that documents are misfiled and keep looking for the deed

D. Two systems:

1. Tract system – all the transactions affecting a tract of land should be on the same page.  Too expensive to switch to this, but it is best

2. Grantor/grantee system – most commonly used.  You have to check both those systems in order to thorough job of researching the title.  If the system works well, liens, easements, and encumbrances should be shown.  Don’t have to go back more than 60 years

3. Need to establish a chain of title

4. Marketable Title Statutes – reduce the number of years that you have to search back, i.e. 30 or 40 years and any claim over 40 years old would be wiped out

5. Breaks in the chain of title – title insurance company should know if there know there are breaks in the chain of title

6. Problems in name changes or if getting land by intestacy or by will

7. All title companies have computer systems but most jurisdiction have grantor/grantee system that is books

8. Recording statute reject first in time, first in right

9. Three basic types of recording systems

a) Race – the person who records first with or without notice prevails (won the race to the courthouse) 

b) Notice (Tx) – it doesn’t matter who records first.  You must take the document without notice of a competing claim (and must give good and valuable consideration) Half the jurisdictions.  As long as you are a BFP without notice you will prevail.

c) Race-Notice or Notice-Race – must take without notice of a competing claim AND you must record first for you to be protected.  The other half of the jurisdictions are race-notice.

d) Mass. (minority) protects heirs and devisees.  Most jurisdictions protect the BFP who gave consideration and not those who received it as gift.  Professor prefers the rule that protects BFPs only, over heirs and devisees

e) How you protect those you want to protect.  You don’t want to protect the grantor or his donees/devisees/heirs.  Donees/devisees/hiers will not prevail over a BFP/grantee because they gave no $$ and BFP did.  It is fair.  You must give adequate $$ to be protected:  good and valuable consideration.  Three types of notice:

(1) Actual (knowledge), 

(2) Constructive (Checking the records), or 

(3) inquiry notice (off record inquiry).  

(4) All three notices must be met and the requirements vary from jurisdiction to jurisdiction 

(5) Must have notice before you purchaser to defeat status as a BFP, if you get notice after payment it will not defeat your status as a BFP.  Earnest $$ will protect you as a BFP

f) The Shelter doctrine – O conveys to A and B and A doesn’t record and then B transfers to C, a BFP, even though C knows of A, because the law protects C as a BFP and C gets B’s status as a BFP

g) Registration of Title as Compared to a System of Recordation of Instruments

(1) Called the Torrens system, certificate of title is issued by the government.  No one is required or allowed to go behind the certificate to reach different conclusions concerning title

(2) An assurance fund indemnifies anyone injured by an error in the title registration process

(3) Registration is costly

(4) Used in only a handful or jurisdictions in the US, but it is purely optional (and about 30 countries)

h) Adverse possessor is generally not affected by the recording system.  The adverse possessor trumps the recording system.  This is because there is no conveyance associated with adverse possession.  Adverse possessor will prevail in almost every instance.  If the adverse possessor is not using the property and it is conveyed to a BFP, the adverse can lose the property per the USLTA (not so in the majority of jurisdictions which strictly support the adverse possessor).  Adverse possessor should file to quiet title.

i) The presumption is that a document that if recorded is valid.  If there is defective delivery, forgery, fraud, incapacity, etc. it would be an invalid recordation.  USLTA says non-delivery of a deed from a grantor to a grantee doesn’t defeat a conveyance from the grantee (A) to another grantee (B) whereas the majority says there must be a valid deed.  Owner would have a suit against A, but not B who has the land.

j) Same rules apply as between two donees, A and B, A would prevail and then if sold to C, a BFP, C would prevail

k) One dollar is not valid consideration (nominal consideration).  Texas says if consideration is grossly inadequate and court agrees one will lose his status as a BFP and probably lose rights to the land also (Phelps case) 532 SW 2nd at 19) Nominal consideration will make you a donee.  Colorado does not require that it be a purchaser (minority)

l) Who is a purchaser?

(1) Not a judgment/lien holder – simply have priority.  Statute can make lien holder a purchaser

(2) Having a pre-existing debt can make one be considered a purchaser only is time is extended.  Mortgagee will not be considered a purchaser for a pre-existing debt unless he extends the date the debt is due.  Minority of jurisdictions say the mortgage on pre-existing debt makes one a purchaser even without extending the due date.  Professor says that majority is best. 

m) Recordation cases

(1) Jefferson County v. M.C. Mosley – the primary point of the case is the idea of inquiry notice.  You are not to shut your eyes to somebody’s easement.  If there is a visible right-of-way, you must convey that easement.  Mosley has actual notice of the easement but not constructive notice because the County hasn’t recorded yet.  The question becomes since the easement isn’t recorded (constructive notice) and there wasn’t actual notice, so they do have notice of use and cannot extinguish the easement by conveyance.  Court said you had inquiry notice on the part of both the Mosley’s and the grantees.  If Mosley knew of easement, he was not a BFP and then his grantees are not BFPs either under the shelter doctrine.  It is unfair that county didn’t record for such a long time. Equity would not allow you to convey your property free of encumbrances if you had notice.  Inquiry notice is the important concept in this case.    

(2) Martinique Realty Corp. v. Hull – prior owner entering into a long-term agreement with a lessee and even received pre-paid payments.  He can’t get increased payments because of this.  The lease wasn’t recorded.  If you become a business owner you are required to take the steps necessary to find out the extent of your bounty.  You are required to ask the lessees of any burdens affecting the property, even if the prior owner didn’t tell you.  Often times you have two innocent parties and the law will have to choose whom it will protect.  The answer always is that you protect the person least able to protect himself, in this case the lessee who didn’t know as opposed to the business man who was charged with “should of known.”  He should have known that he had to make a inquiry.  He needed to do everything possible to determine the status of the lessees.  Recognizes that the grantor is not the bad party and you have 2 innocents and one is held to a higher standard of care due to his new status as and apartment owner

(3) Gate Rubber Co. v. Harry Ullman – if someone possesses property consistent with a recorded lease, then that recorded lease does not provide construction notice of an unrecorded option to purchase the property.  Option wasn’t recorded or mentioned in the recorded lease, there was no indication that it was being used for anything other than a lease.  Use of lease is consistent with what the previous owner wanted.  Duty to inquire is based upon inconsistent.  The result of this case is a fair one based on the consistent use.  The cases contrast in Case 1 not allowing grantees to shut eyes to easement, Case 2 has an innocent that is not allowed to avoid the inquiry requirement, and Case 3 shows that there is no inquiry requirement if the use of the land is consistent with the lease.

E. Principal Problem 21 – for Wannahatchi in that it is an easement in gross and that the conveyance was clear and unambiguous and best case is Burkey v Knoll which says you can’t go outside the 4 corners of the document an so is a personal easement in gross and would be non-assignable to Anita, Ruth, and Dyan.  Even if the court is ambiguous, you must look at the circumstances surrounding the conveyance and look at the relationship between the 3 men and Cindi (the grantor), consideration – no additional consideration for the use of the lake, there may be an unreasonable burden on the SE due to 600% increase in intensity (even if not kind).  Ultimatley, Wannahatchi would not prevail, presumption is appurtenant if you can construe the conveyance to be that and Wannahatchi can go outside the 4 corners of the document and “only” was meant to restrict access to strangers and not to family.  Look at intent and surrounding circumstances, the advertisement supports Anita, Ruth, and Dyan and easement appurtenant is presumed to pass with DE even if not mentioned in the conveyance.  Jet ski is only weakness in the ladies’ case due to its noisiness is a misuse and they would have to stop that.

F. Recording system is where you protect yourself, if you want, because the grantor does not have to look out for you.  Each state tells you what it takes to record a deed, lien, lease etc.  If you are going to claim that you are protectable you must not have notice.

G. SABO leads us the concept of estoppel by deed.  Lowery hasn’t received his patent yet and he sells the property to the Horvaths and then when Lowery receives the patent he conveys property to Sabos.  Lowery gave quit claim deeds (QCD) to both.  A person can be a BFP with a QCD.  A QCD does not provide you with notice.  The Horvaths filed their deed because their was no patent and the deed is outside the chain of title, so the Horvaths have a wild deed.  You have two innocent parties, whom do you protect under public policy.  The law says you protect the person least able to protect themselves because the Horvaths know Lowery doesn’t have the govt patent and it is less burdensome for them to ask about the patent and them re-file and the Sabos have no knowledge of the Horvath’s competing claim and would have no reason to know.  The Horvaths are in a better to protect themselves.  The Horvaths are not without a remedy, they can sue Lowery for fraud.  Sabos should not have to sue Lowery as a BFP.  Things to take from the case:

1. If you have a deed which is recorded before that grantor has title it is a wild deed and outside the chain of title and it will not give constructive notice to subsequent purchasers.  

2. This is based on public policy if you have two innocent parties must decide who the law will protect (similar to the Martinique case, not checking on pre-paid rent)

3. Technically, not a case of not conveying what you don’t own, he could convey to the Horvaths per the statute

4. It is too burdensome for anyone to check very single record to see if there is a competing claim

5. You know when Lowery got legal title he conveyed it to someone else, but he may have to repay the earnest $$ and may be subject to damages

6. This case looks at the concept of estoppel by deed – when the grantor conveys what he doesn’t own by warranty deed, once he gains ownership the law automatically gives the property to the first grantee.  If the grantor then conveys to another purchaser who is a BFP, the law gives the property to that subsequent purchaser.  Even though it realistically should belong to the first grantee, the property will go to the subsequent purchaser.  Warranty deed is 6 warranties, 3 present covenants and 3 future covenants and one of those warranties is the covenant to convey.  In a tract system their aren’t technically any wild deeds and the subsequent BFP will have notice. The tract system is a more fair system.  This whole case deals with the issue of notice

7. In terms of the way we have to look a policy, the law will not place any greater burden s on the purchaser that it deems necessary

8. If the law required the BFP to check every title record created there would be uncertainty in recording system and property conveyances

9. It will defeat the recording statutes

10. It tells you that you should re-record and you should check the status of your title, if the grantor doesn’t have title

11. Assures simplicity of title and the system

12. In a mis-filed by the clerk deed HYPO the original party who filed is the innocent party to be protected and should not have to keep checking to see if it is correctly filed so he will prevail over a subsequent BFP.

13. Should someone be required to check the records on the assumption that someone filed late and you don’t really have as good a title as you thought?  No.  What if the person who recorded first then conveys to C?  What is C’s rights relative to A’ subsequent recording (after A).Courts are split on this. Some courts say C is not obligated to search the grantor index under O’s name to look for subsequent recordations (to B), but some courts say that C has to check to see if there is a deed outside the chain of title.  Some say it is too remote to have C look for this, others say it is not too remote.  Different from the shelter doctrine in that C could be said to have notice of A’s recordation (subsequent to B’s recording).

X. Covenants Running With the Land (Promissory Servitudes) – Assignment 24

A. US adopted England’s rules and it created a quagmire.  This area of property law is confusing 

B. Restatement 3rd will generally be the minority view relative to servitudes but it will be easier to apply

C. Servitude is a promise to do or refrain from doing something (shopping centers are subject to servitudes).  With Homeowner’s Associations – they are usually beneficial, but if you don’t like the rules and restrictions, you don’t have to purchase there

D. Every homeowner can enforce against every other homeowner – called reciprocal rights so as to 

E. Servitudes may be defined as rights in land possessed by another (other than possessory interest or liens) in addition to those normally implied form the ownership of land).  There are two types:

1. Real covenants at law – you are entitled to both damages and equitable relief

2. Equitable servitude called a negative covenant – prevented from doing something on your property.  By their nature only allow you to get equitable relief usually in the form of an injunction

F. Do covenants run with the land?  If yes, you as a homeowner are both burdened and benefited from the covenant.

G. Sometimes there are basic questions about whether the covenant is reasonable in addition to running with the land

H. If talking about a valid contract between the original contracting parties it is a contract issue and not a law of servitude issue.  It is property law in contract law clothes, property law is the prevailing law (don’t revert to contracts law, except if it is between the original properties).

I. Personal rights are subordinated to the general community rights – average reciprocity of advantage

J. Nahrstedt v. Lakeside Village Condominiums –the public policy interests are strongly in favor of stability and predictability and welfare of the community as a whole.  The restriction is objective, as they should be, and should not be subject to individual circumstances.  The standard here is objective.  Don’t have the same concerns in a single family dwelling as in a condo.  She says that subjectively the restriction should not apply to her because her cats do not cause any problems.  The restriction promotes the health, welfare, and happiness of the owners in general.  Have a hybrid type ownership with condos.  Have all rights in common with other by having an association (limits your autonomy, but you gain a benefit from that loss of autonomy).  The court makes it clear that you make a choice to live in a common interest development and that the health, safety, and welfare of others may subordinate your individual rights.  The law says that if an original purchaser sells to another, the subsequent owner would also be subject to the same restrictions as the original owner.  Both the homeowners’s association and the homeowners themselves can enforce against someone who doesn’t abide by the restriction. Principles regarding equitable servitudes:

1. The person challenging them has the burden of proof of the restriction’s unreasonableness

2. Courts will not look behind the restriction, except for public policy reasons, and will give effect to intent of the parties

3. Refusal to enforce will be based on:

a) If there is no rational relationship to the protection, preservation, operation, or purpose of the affected land, or

b) Otherwise imposes burdens on the affected land that are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced

4. Enforcing the restrictions will reduce litigation, provide security and predictability, and keep the association fees low.

5. Basic rule, that is a governing rule, is the declarations must be recorded and are presumed to be reasonable unless the restrictions are wholly arbitrary, violate public policy, or impose a burden on the use of the affected land that far outweighs any benefit.

6. Dissent says you are not looking at the importance of the cats to her and says the majority is trivializing the woman’s pets.

7. Her self-determination goes to choosing a residence that allows. Pets, but she won’t get that type of self-determination in these condos.

8. The case turns on her notice and will not apply a subjective standard, but an objective standard will be used.

9. The issue is reasonableness of a covenant and reviewing that reasonableness objectively, but subjectively that for sometimes for reasons discussed a restriction should not apply (quicken that is a hearing ear quicken), there is a fundamental fairness issue in play if you won’t let a blind person have seeing eye dog because of a condo restriction, not necessarily a constitutional issue.

K. Hill v. Community of Damien – this case is about fear of having AIDs home in your background.  As a general sense you think people shouldn’t be afraid, but realistically people will be afraid but it should not be used to deny rights.  It is a health, safety, welfare, and moral issue for the plaintiffs.  The increased traffic issue is really a pretext for the other concerns (not the REAL issue).  If ambiguous, the courts will essentially remove the restriction.  Like the prior cats case, reasonableness will be reviewed.  Court says they are really no different from a family and nursing staff doesn’t live there, only there in same manner as any disabled person would need care.  Plaintiffs want family defined as related by blood or law and court says it is ambiguous so it will define family and looks to the zoning ordinances to define family.  However, restrictive covenants take precedence over zoning ordinances but courts only looked to zoning ordinance for a definition.  Court is treating AIDS individuals as any other disabled person.  Halfway House for Sex Offenders is a gray there.  Fair Housing Act (FHA) do not want to deny people housing on the basis of disability, this national public policy to allow the disabled the live normally.  Both state and federal policy support having people with AIDS having a normal family life.  Ultimately, the court says the state says the group home can be in the subdivision and federal/national policy also supports this.  National and state policy give the court its interpretation of reasonable.  The court sent up plenty of red flags in this case that they will get to the result you want regardless.

L. Franklin v. Spadafora – this is an anti-rental rule, it is not a rule for residence because it still allows renters and at any one time you can have 50% renters and 50% owners, so this is not a pre-residential case and the case doesn’t really cure the transient issue either.  Clarke doesn’t have to sell to Franklin, they could have sold to anyone else.  Clearly they believe they have a constitutional right to sell their property to whomever they want.  The trustees are agents via the agency theory.  Unless you put in a reasonable time frame, it could happen outside the RAP timeframe and would be void under RAP, so court misuses the timeframe if amendment by saying it meets RAP.  The court says there is no underpinning/evidence for the worthwhile purpose because it doesn’t want to go on record as saying it is ant-renter.  This case again deals with average reciprocity of advantage (if you give up something, ultimately you will benefit and personal choice is limited for the greater good).  Fourteenth Amendment property rights are not absolute and property rights are balance against the general welfare and there is no problem with subjecting property to regulation.  The court respects the freedom of contract and the results of that contract (self-determination).  At least half of condo can be rented and there is no showing of intent to make a discrimination argument.

M. These cases look a reasonableness and interpretation and generally the courts will try to find reasonableness.  These cases are the modern cases of equitable servitudes.  Look at the distinctions between the cases and their similarities.  Consenting to unreasonable covenant – do you have the right to agree to an unreasonable covenant and what happens if you do agree to it and then want to be released?  Should the level of sophistication be a factor consider?  Remember there is some significance to the common interest development which deals with reciprocal rights, a reciprocal negative covenant because everyone can enforce against everyone else.  Sanborn standard - if the common owner of individual of lots places restrictions on the lots for the benefit of the lots and the land retained then the restrictions will be enforced.  The restrictions must be on the lots from the beginning and can’t be place on the lots retroactively. Common plan and scheme of development is constructive notice in this text (was inquiry notice in prior text).  Common scheme and development are important because (and you must have actual, contructive, or inquiry notice for a restriction to be enforceable):

1. Anyone can enforce against anyone else

2. Tells you there may be restrictions, even if not in the document (you are on notice that there may be restrictions)

3. The court has permission to imply a covenant where one was not written in the instance of a common plan and scheme of development

XI. Enforcement and Running of Covenants (Assignments 25-26) analyze law with 5 and 3 and analyze equity with 3 and 2 

A. On the burden side that runs at law you need all five elements

1. Intent

2. Notice

3. Touch/Concern

4. Horizontal Privity

5. Vertical Privity

B. On the benefit side at law you need three elements

1. Intent

2. Touch/concern

3. Vertical Privity

C. On the burden side of equity you need three elements

1. Intent

2. Notice

3. Touch and concern

D. On the benefit side of equity you need two elements

1. Intent

2. Touch and concern (don’t need notice because you are receiving a benefit and you are assumed to accept a benefit even if you don’t have notice)

E. This assignment is about property being transferred and whether the covenants will be enforceable to the person who the property was transferred to  

F. When discussing covenants they are appurtenant – must have two pieces of property

G. Covenants in gross or personal covenants

1. Should be able to enforce per the Restatement

2. Public policies (concerns) against covenants in gross

a) Beneficiary of covenant would be hard to find

b) The beneficiary of these types of covenants would be more likely to enforce than covenants appurtenant

c) Does your personal benefit have some beneficial impact on the neighboring land?

d) The burden can run if the benefit is in gross

e) Split in policy relative to these covenants

3. Covenants will be enforceable as between the original parties and will only be enforceable to successors if the document expressly says it is to be enforced on successors.  Won’t be enforced against BFP who doesn’t have notice (that it is to stay a nature area)

4. The majority says that these types of covenants won’t be enforced. 

5. Relative to a nature center, the covenant should be enforced because it is for the greater societal good

6. The Restatement 3rd says that if there is intent to have a non-property owner enforce covenants, he can enforce (based on what is at is stake, his reputation especially if he still lives in the area) and the other position is that if he has no land, he has no right of enforcement, authorities are split

7. Stone, the Equitable Rights and Liabilities: 18 Columia Law Review 291 a@ 313   

8. Home owners associations have the right to enforce covenants under the agency theory

9. Enforcements by the promisee and the successor are most important part and have five diagrams (in the notes)

a) If someone sells the land, must determine if the covenant runs with the land

b) If at equity, you don’t get damages only equitable relief

c) If at law you can get both damages and equitable relief

10. Intent – at the time the covenant was created was it intended to run?  You can’t decide that later.  The original parties wanted successors to be bound by the agreement.  We can show intent by language or surrounding circumstance.  This will be the easiest element.  Even if there is no language, the surrounding circumstances can show the intent.  Only have to define it once and it works for both law and equity

11. Notice – some indication that the burden was to run (actual, constructive, and inquiry notice).  A BFP that doesn’t have notice will not be bound by the covenant.  Knowledge equals notice, but notice does not equal notice.

12. Touch and Concern – the test Professor wants to use is the economic test for both law and equity.  Restatement has abolished touch and concern.  Must pertain to or affect the land to meet the touch and concern the land.  If you are going to analyze touch and concern traditionally use the economic test (see page 503 for 5 examples).  There is not touch and concern under Restatement 3rd and trying to make it easy for the covenant to run.  Page 504 has the criticisms of touch and concern element

13. When should a covenant not run with land?

a) Infringes a constitutionally protected right

b) Contravenes a statue or governmental regulation

c) Violates public policy

14. For an exam define the 5 prongs for burden at law and the three prongs for the benefit at law and you will automatically have the analysis for the benefit and burden at equity

15. The one who makes the promise to be burdened in the covenantor and the one benefited by the promise is the covenantee.  Must always look for the promise.  Look for who is burdened by the promise and who is benefited by it and what the promise actually is.  The testimony of the promisee and the promisor are admissible and the question of credibility is for the jury.

16. Notice is only on the burden side because you don’t need notice for a gift

17. If a you are a donee or adverse possessor (takes the land in the status he found it) with or without notice, you are bound; but if a BFP without notice you are not bound by the burden

18.  Use the economic impact test to determine touch and concern.  DO NOT use the old restatement test.

19. The New Restatement abandons touch and concern and uses public policy/interest and constitutional concerns, says T&C is redundant and most people don’t like it.  Look at if covenant is fair, whether it restrains trade, and how it affects personal autonomy. The majority uses economic impacts

20. Additional factors that you must consider if trying to determine if a covenant should run (in addition to the Restatement)

a) Its duration is long or indefinite

b) The burden on the land of the promisor is greater than the benefit to the land of the promisee

c) The purposes of the covenant could be accomplished by means other than a covenant running with the land

d) The covenant serves only frivolous or whimsical purposes

e) The existence of the covenant makes it difficult to sell or use the property, and

f) The promise can be performed by the original promisor as easily as it can be performed by the person in possession

21. Public policy says we want to avoid burdening the land without a good reason per Restatement Third.  Some covenants are good and should be enforceable, because it increases the value of the land

22. Restatement Third says all covenants should be enforced unless factors/analysis dictate otherwise

23. Vertical Privity – per the majority (old Restatement) and for the covenant to run at law, on the burden side you need strict VP, which means the successor must take the exact estate that the covenantor had.  It doesn’t go to the size of the interest, just the estate itself (covenantor that conveys one acre of 4 in fee will have VP).  On the benefit side all that is needed is loose privity.  If I have a fee I can convey a lease or estate of years on the benefit side.  Can an adverse possessor or one with paramount title (has a greater right than the party that was the covenantee) be a successor.  When you are talking of VP, it won’t be difficult to find, just need to find some type transfer 

24. There is no vertical privity under the Restatement Third.  It rejects the concept but looks at the distinction between affirmative (requires you to do something) and negative covenants (requires you to refrain from ding something).  There are three basic exceptions to the rule:

a) One who hold superior title (paramount title) to the covenantor cannot be burdened

b) With respect to affirmative covenants, persons who hold estates of lesser duration than those of the original covenanting parties generally are not subject to the burdens and cannot obtain the benefits of such covenants, except ins certain situations involving lessees and life tenants 

c) Persons holding possession adversely (as opposed to adverse possession, this is a mere trespasser) generally cannot obtain the benefits of affirmative covenants, with the exception of covenants to repair, maintain and render services to the property

25. First the Restatement provides that its rules are default rules that apply only when the parties to the original covenant fail to specify otherwise.  Second, the Restatement’s position that all persons who hold estates of lesser duration than the original covenanting parties can neither obtain benefits not be subject to the burdens of affirmative covenants, is qualified for lessees and life tenants can be subject to the burdens and can obtain the benefits of affirmative covenants.  Third, this part of the Restatement does not govern the succession of benefits and burdens of lease covenants by assignees and sublessees of the original lessee.

26. Finally, although the new Restatement precludes persons holding adversely from obtaining the benefits of many affirmative covenants, it allows such persons to be subject to the burdens of covenants.  Yet the Restatement allows persons holding adversely to obtain the benefit of affirmative covenants of repair, maintain, and render services to the property.  Moreover, the Restatement also draws a distinction between persons who hold possession adversely, and those who have acquired title by adverse possession.  With respect to persons who have acquired title by adverse possession, all benefits and burdens will run to the same extent and they would run to persons who acquire title by other means.

27. Restatement expands and is progressive in that it has the burden and benefits run to an adverse possessor to protect the original parties and their promises and the land

28. Horizontal privity is the relationship between the covenantor/promisor and the convenantee/promisse.  The minority says all you have to have is the covenantor/covenantee relationship.  The majority says that there must be leasehold, tenant, grantee/grantor, and servient estate/dominant estate

29. The Restatement also wants to abolish horizontal privity because if the contract is valid from the beginning then we shouldn’t care about their relationship when executed and only care about whether the terms didn’t overreach.

30. Runyon v. Paley – it doesn’t matter if the Runyon win or not because they are third party benefits if the Williams prevail and are able enforce the restriction.  No precise test of touch and concern and economic test (has value increased/decreased).  What is key for the court is that if the benefit/burden is apart or separate from the land or can exist independently, it will not be considered to touch and concern the land.  The restriction increases the value of the property of the benefiting party.  For HP need sufficient legal relationship (common interest), in this case grantor/grantee and for VP we need succession in interest.  The number of conveyance is irrelevant as long as you can establish the connection vertically and horizontally).  There is no evidence that the Runyons were intended to be benefited and can’t establish the covenant at either law or equity.  Ordinarily, the parties’ intent must be ascertained form the deed or other instrument creating the restriction.  If the document is ambiguous, the court will look to the language of the document, surrounding circumstances, the nature of the restriction and situation of the parties. The restriction is not personal because it impacts the value of the land (due to the close proximity and the seclusion of the area).  The restriction will benefit and burden both the person who set up the restriction (grantor) and the grantees and the successors.  At law you can get both money damages and an injunction, at equity you can only get an injunction.  The Runyons did not pass the intent element test, and privity is not required for equity.  There must be notice via recording for the restriction to be enforced (the same as in the Natore case). 

H. Davidson Brothers., Inc., Appellant v. D. Katz & Sons, Respondent – non-competition agreements by their nature are more subject to economic analysis.  The English only recognized the landlord/tenant relationship.  What distinguishes this case is that involves commercial/business dealings.  The problem of notice is the most important thing in this case, they had actual notice and chose to ignore it.

I. Eagle Enterprises, Inc., Appellant v. Gross, Respondent – presents to us something we haven’t seen before as an issue, there is an affirmative covenant and we have a double covenant.  One covenant for the delivery of the water and the covenant to pay for the water.  The court ignores the promise to deliver the water and only deals with the purchase of the water.  The case is brought because if you exempt one party from the covenant, you will have a domino effect in that all parties will try to be exempted.  Mere recitation that something touches and concerns the land doesn’t mean that it does.  We have intent and privity, so the major issue here is the touch and concern of the land.  What legal rights will be affected?  The court says that the test for this case is whether the covenant substantially effects the legal rights of defendant (substantially affected the promisor’s legal interest in his property).  Should the defendant be able to do something is contravention of the covenant and then use my action to invalidate the covenant.  The changed circumstance should be external and not internal.  The viewed this as a contract to purchase water and has nothing to do with touch and concerning the land and the person that has to deliver the water may have to truck the water in (as opposed from the well on the plaintiff’s land).  The court resorts to public policy:

1. Court disfavor affirmative covenants

2. Undue restriction on alienation

3. Onerous burden in perpetuity

J. Says the covenant doesn’t affect the legal rights is anyone’s property.  Professor doesn’t like the case result because it is circuitous, you got your own water and can therefore can invalidate the covenant.  The court also ignores the covenant to deliver.  It is important to the court that the obligation to deliver the water was for only 6 month per year. The covenant is dismantled and the plaintiff no longer has to deliver water.  

K. Principal problem dealt with the reasonableness of the covenant does the restriction serve the public policy.  Must also inquire as to whether Sue understood that she could not rent the property.  Can look at the detriment to Sue subjectively (per the dissent in Natore).  The major issue is that she did consent to the restriction and the language is clear.  She has to bear the burden even if it extremely burdensome for purposes of average reciprocity purposes and the bigger picture protects every one to the detriment of Sue.  It is a waste v. neighborhood destruction issue.  Is an arbitrary and unreasonable restriction void? No.  If the restriction is objectively unreasonable and arbitrary, it will be void regardless of whether there in consent or not.  The issue is not consent, it is reasonableness and arbitrariness.

L. Note 3 (page 539).

XII. Defenses to the enforcement of covenants (Assignment 27)

1. Because covenants orginatied in  contract law, we have contract defenses

2. Defenses for the enforcement of covenants

a) Merger, the benefited and burden land coming under one owner, called unity, when the benefit and burden merge the covenant is extinguished.  Texas follows the merger defense.  Just like with easements the covenant will not be revived if the property is later severed.  If only part of the property is merged, the covenant still applies to the properties not merged.  If the seller sells lots under a common plan or scheme and he later purchases back some of those lots 

b) Release – one with the benefit of the covenant may by a written recorded document extinguish the covenant obligations to the covenantee, it is only effective as it pertains to that covenantee.  To have a complete release, you must have everyone join in the document to release the restriction.  Once the land has been released from the restriction then the landowner who subsequently purchases the property cannot enforce the restriction.

c) Rescission – obligation that has been rescinded when both the burdened party and the benefited parties joining in it.  What usually results are entirely new restrictions after wiping  the slate clean.  Different from release because in release the burdened party is not released.

d) Unclean hands – the person who seeks to enforce the restriction has previously violated the restriction himself.  The components are:

(1) It is based on equity and fairness

(2) If the plaintiff’s previous violation is insignificant and the defendant’s is significant then the court will invalidate the restriction.  If the plaintiff’s violation was substantial, the court will not grant the injunction against the defendant.  The plaintiff and defendant have to be violating the same restriction and if the plaintiff’s violation no longer exists, then the defendant can no longer argue unclean hands, it is remedied

e) Acquiesence – the plaintiff fails to enforce the restriction against other violators and then seeks to enforce it against the defendant (example is a fence height restriction, if others are allowed the defendant will be allowed to do it also). If you acquiese against an insignificant violation does not prevent your from an action against a substantial violation.  Main concern with acq, you weaken the restriction but you don’t make it valueless

f) Abandonment – if your conduct is such that you intend to relinquish the covenant, then you will not longer get the benefit of the covenant

g) Laches – fails to enforce a restriction against a present defendant, the mere elapse of time between the violation and the assertion of the cause of action.  There must be an unreasonable delay, which caused prejudice to the defendant making it inequitable to disregard the consequences of the delay.  Good faith or the lack of good faith comes into play.  

(1) Texas follows the majority that says a plaintiff’s delay will not prevent a successful action against the defendant if the delay is based on the plaintiff trying to get the defendant to comply with the restriction before resorting to judicial means.

(2) The minority says that as soon as the violation occurs you must seek the help of the court or you have lost the opportunity

h) Estoppel – plaintiff exhibits conduct that demonstrates an intent not to enforce the covenant and reliance on the part of the defendant making the enforcement inequitable.

i) Trying to limit restrictions based on outmoded restrictions that no longer have any benefit.  Court will look to see if the circumstances have so changed making it impossible to  so adversely affected the benefited lots such that you cannot attain the benefit that was contemplated.  The standard is whether there is still value to the benefited land.  Have the conditions so drastically change Restatement 564 that the benefited land can no longer receive its benefit

(1) Court will look to changes outside the limits of the tract, even though those changes may impinge on the outer lots, it does not justify dismantling the covenant. 

j) Border lots and buffer homes comes into play with individual homeowners and their very purpose is to protect the inner lots and will usually pay less for these homes and will pay more for those homes in the center of the subdivision.  With changed circumstances, a busy road being built will make those in border lots and buffer homes want to dismantle the covenant.  Factors:

(1) The changes must be outside the border lots and buffer homes even though impinging against the lots doesn’t justify dismantling or relaxing the covenant.  The key is that as long the restriction remains beneficial to most of the other lots in the subdivision then the restriction will stand.  Texas takes this position in Foster v. Harvey356 SW 2nd 359

(2) Courts can take three positions:

(a) Hard-line approach (Texas) border lost cannot violate the restrictions even when there has been a change that affects them because the purchaser has already gotten a lower price because of the unprotected edges  349 SW 2nd 344.

(b) Soft-line position – courts won’t enforce the restriction if the change in circumstances materially affect the bordering lots (question of fact)

(c) Middle ground – the court will modify the restrictions for these lots and will enforce the restrictions as modified.  

(3) Even if the land is more valuable if the restriction is dismantled or relaxed it does not mean that the court has to do so

(4) The fact that your property not abuts a busy highway doesn’t mean the restriction will be relaxed or dismantled 

(5) It is harsh but there is an expectancy and predictability that is being upheld and the idea is that there would be a domino effect on the inner lots, so also protecting the value of the inner homes.  In middle ground courts that have allowed dismantling or relaxation, they still require the border lots to protect the inner homes in some manner 

k) Relative hardship – focuses on the burden and if you see the burden is great relative to the corresponding benefit.  Not allowing an outmoded covenant to burden someone for insignificant benefit 

B. Chevy Chase Village v. Frank Y. Jaggers – protecting the residential character of the neighborhood and the relationship with the community (expectation for residential).  There is also the economic issue, taking from the community without giving back (he left for a more expensive neighborhood and that is where most of his money is now going).  Some could argue that his medical practice in the neighborhood is a giving back to the community.  If you have goodwill established in the community for 20 years, you may lose a lot of your patients if you move, so the doctor is trying to protect his economic interests.  The argument is that he is getting more than he is giving back to this community, so if no burden there won’t be a dismantling of the covenant and the court wants to protect against the domino effect and having to make exceptions for others.  While the detrimental effect on the community to accommodate the doctor may be minimal, it maybe very detrimental if lots of exceptions result from giving the good doctor an exception.  Three limited waivers (to the 3 doctors in Chevy Chase) do not result in changed circumstances.  You don’t have to show a common plan or scheme of development is not essential as long as the restrictions are in the deed.  If not in the deed, the restriction can be enforced if the parties intended it. Or if you can imply the restrictions via inquiry notice, just by looking at the subdivision (in the event it was only in a few documents).  To have ABANDONMENT one must show that there has been a radical change so as to render perpetuation of the restriction of no substantial benefit to the dominant estate, and to defeat the object of the purpose of the restriction.  In order to determine if there is such a change so as to defeat the covenant you must ascertain the purposes to be accomplished by the imposition of the restriction and the court determined that the objects for placing restrictions on the property are as active and as alive today as they were when first imposed.  His argument of laches and estoppel.  He only had a limited waiver and the community provided him timely notification that they would not allow him to keep his practice if he moves.  His is only a personal hardship, not changed circumstances to the community as a whole.  Does the presence of a renter dismantle the covenant?  They did not tolerate the economic boon to the doctor.  Factually this is not a good case for the argument of extinguishment of the covenant

C. Orange and Rockland Utilities, Inc. v. Philwood Estates, Inc. deals with changed circumstances, relative hardship, and impossibility.  Public policy concerns are full use and enjoyment of the land and fairness (inequitable if the covenant has to stand).  Must pay taxes on property that has been rendered useless.  It these changed circumstances (you can’t perform the purpose of the covenant).  Is it economically efficient to enforce or dismantle).  Want free marketability of the land and full utilization of the land and therefore you must dismantle or it will result in waste.  All the defendant wants (selfishly) is to have the land remain unspoiled for his hunting and fishing rights.  When you look at relative hardship, you don’t look at the benefit to be gained (if the benefit small and the burden is great the covenant will be dismantled).  With relative hardship you ask as someone with a burden do I have to continue to bear it.

D. Notes – in giving a special exception should you be found to nullify the restriction?  No, it is counterintuitive and it will not nullify the restriction.  Changed circumstances and changed circumstances doesn’t apply to easements and Professor doesn’t see why you shouldn’t be able to use changed circumstances and relative hardship if the easement is obsolete.  In nuisance law and damages, should damages be used more an injunctions less.  Is there a situation that would make damages untenable relative to covenants?  Sometimes giving you the $$ is not the answer and the injunction is needed because the wrong continues if damages are awarded and can money ever equalize.  7.10 Comment A in the Restatement (tentative draft #6) to see changed circumstances.

XIII. Nuisance:  Rights of Neighbors (Assignment 28).  Concept of making a value judgment

A. If looking at a public nuisance – is an unreasonable interference with a right common to the general public; activity that injures the health, safety, comfort, or morals of the public.  A city official must bring the action, and the minority and restatement allow would allow the citizens to bring a class action suit because it involves the public.  For political reasons, a government may be unwilling to act (gets his contributions from whoever is polluting).  It is the right thing at the wrong time (like a pig in a parlor).  Six factors for public nuisance:

1. The activity is not customary or suited to the area

2. The activity causes observable effects that most people would find disagreeable whether or not it causes harm to the particular plaintiff

3. There are other methods which cause less disturbance

4. The activity is of little value to the defendant

5. The activity is unimportant to society

6. The defendant’s activity began after the plaintiff began the present use of the land (beekeeper moves in next door to the daycare center)

7. The opposite factors would show that the activity is not unreasonable

B. Can use changed circumstances to establish a nuisance, what was once reasonable is now no longer reasonable (have a smoker BBQ in a neighborhood with elderly, asthmatic neighbors)

C. It is not a nuisance to fail to correct natural conditions, but it would be a nuisance to abate an artificial condition (created by human hand) Koi pond that draws flied

D. Private nuisance – the wrongful interference with the use and enjoyment of the land of another.  The interference must be substantial and not inconsequential (a question of fact).  There are 6 factors to show substantial interference

1. The plaintiff’s loss is financially large

2. Must show observable, physical damage to the premises

3. Difficult to establish – that the plaintiff suffers observable physical harm or mental anguish

4. It would be costly or difficult for the plaintiff to avoid the harm

5. The harm is of long duration or unremitting

6. Coming to the nuisance is a factor

7. The opposite of these factors would prove there is no private nuisance

8. A sensitive plaintiff will not have a private nuisance action

9. Distinction between public and private is a matter of degree and may have mixed private and public nuisance

E. Per the restatement there is the concept for the gravity of harm and you also look at the utility  of the conduct; the social value attached to the activity.  Is it suitable to do this activity at this location at this time and it is impracticable or impossible to avoid that activity that is taking place.  Social utiltity involves the following:

1. The social cost and benefits of allowing harmful conduct as compared to the social costs and benefits or prohibiting harmful conduct

2. The effects on incentives of requiring each party to pay or bear the cost of the injury

3. Which party can more cheaply avoid the costs

4. Have a rights argument – depending on your right as a wrongdoer or a non-wrongdoer the court may determine that you should be paid or you should pay based on the circumstances.  Factors of the rights argument;

a) Is the harm substantial or trivial.  Greater harms are more likely to be protected (against).  Aesthetic harms are more likely to be considered trivial (painting the house purple or not mowing the lawn

b) Who should fairly bear the cost of the harm, whether the cost of socially beneficial activity should fairly be borne by an individual as a member or society or should the cost be spread to the owner who causes the damage and his employees (and customers)

c) Whose fault is the harm?  Looks at harms from incompatible neighboring uses, you should have joint costs.  When you make an assertion about a party at fault, you are making a moral judgment about that activity and its value.  Ask three basic questions:

(1) Which owner is engaged in the disfavored activity?

(2) Which activity is inappropriate for the area?

(3) And essentially who came to the nuisance?

d) Scheme of analysis for nuisance law

(1) A plaintiff can obtain an injunction against the defendant’s conduct when the defendant’s conduct is unreasonable, the activity causes more social harm than 

(2) The plaintiff may get damages but not injunction if the defendant’s conduct is reasonable, you find it socially important to allow the activity to continue but it would be unfair to force the plaintiff to bear the burden of the conduct.  The activity is good but it causes substantial harm to the plaintiff

(3) If no substantial harm or if the activity causes more social good than harm and it is not unfair to make the plaintiff bear the burden – no remedy (or if the imposition of damages would put the defendant out of business and avoiding this result is more important than the harm to the plaintiff).  Allowing the activity to go on is better than awarding damages to the plaintiff.

(4) Entitled to an injunction if you purchase it, the defendant’s conduct caused more harm than good but the burden is to be borne by the plaintiff (the Spur case is an example of this).  Plaintiff get the injunction but must pay for it.  The Spur case involves the plaintiff coming to the nuisance, but the cattle lot affected many people in the community.  Had it been one plaintiff v. one defendant the outcome may have been different.  It is a mixed nuisance in Spur, both private and public.  The Sun City Homeowners also sued on private nuisance on the basis that is interferes with the use and enjoyment of the land.  When the homeowners sued Spur, Spur enjoined the development company as a third party defendant.

e) Ultimate question is what you value most at this point in time.  Trying to determine what is best of society, it is social utility, average reciprocity of advantage.

5. The Rabin article, “Nuisance Law:  Rethinking Fundamental Assumptions.”  Is it original?  Only in the manner that it puts the Boomer and Spur in an economic analysis.

a) He is only doing a private nuisance analysis.  Ask two basic questions:

(1) Who should pay for it.  Look at fairness and an assessment of fault

(2) What should be done?  How can we best solve the issue at the least cost.

b) Look at who was morally blameworthy and that person should bear the expense

c) How to resolve the issue with the least expense.  The person at fault would generally pay the cost of resolving the conflict 

d) Shouldn’t deny something that is a benefit to society, investment, jobs, taxes, etc.  So he wants economic loss as the basis for an injunction (and says most courts avoid an injunction where investment, jobs, and tax revenue are considerable as in the cement factory case) 

e) In terms of damages, the damages should be awarded to the cinema but the rack track could continue to operate.  Substituting damages for an injunction is more fair (however, sometimes money is not every adequate) and sometimes money will allow the wrong to continue

f) Where the plaintiff doesn’t deserve an injunction, you will still get it if you pay for the cost of compliance, having the defendant’s business dismantled.  It prevents extortion by the plaintiff.  The person at fault should bear the expense of avoiding the conflict; however, realizes that the person causing the interference is not always at fault.  So don’t have coming to the nuisance is not a factor and he wants to know when and where the incompatible use began and this is where the analysis begins

g) He wants that doctrine of prior use to replace the doctrine of coming to the nuisance because if you have been using your land in a certain way and now

h) For Rabin the idea of fault consists of one of thing two things: 

(1) Conduct that causes substantial net injury to a party and falls below community standards for a particular time and place or

(2) Someone that is unduly vulnerable to the activities of another for a particular time and place

i) How do resolve the conflict?  Should be at a minimal cost to the society and the parties involved.  Give damages for past, present, and future injuries and then the injunction should be removed.

j) To Rabin money is more efficient than the injunction would ever be.

k) Court made a value judgment between cement factory and pollution and the needs of the 300 people and pollution.  Most courts will avoid an injunction if the interfering activity has social activity

l) Rabin has set the modern standard for remedies in nuisance

F. Prah v. Maretti is a minority ruling.  It did not create a ground swell of people wanting have solar heating.  At the trial court level the court does a balancing test, a comparative evaluation of the gravity of the harm versus the social utility of the defendant’s conduct.  The trial court says the plaintiff should have planned better.  Trial court says the social utility of use of enjoyment of the land outweighs the gravity of harm to the plaintiff.  The court looks at Restatement 821D for a definition of private nuisance and should be protected from annoyances and discomforts.  The Doctrine of Ancient Lights gave a negative proscriptive easement.  The proscriptive easement must continue for some time.  If you have been receiving sunlight for a long period of time, you will have a proscriptive easement under Ancient Lights.  US did not adopt the Doctrine of Ancient Lights because it was felt it impeded land development.  The court makes it clear that we regulate land for the general welfare.  Sunlight is now a valuable energy source and we no longer have a need for rapid development (at least not in Wisconsin).  The Appeals court is doing a balancing test by establishing good law that may one day become the majority rule of law and is making a value judgment and by necessity decide this is more important at this point in time, such that even though this plaintiff may not prevail upon demand, but some other jurisdictions may adopt this court’s value judgment that sunlight is something to be protected.   The case is punitive because the defendant went against the architectural control committee.  All the dissent is saying that policies that are established for the free use and enjoyment of the land, they should not be changed.  However, the dissent forgot that free use and enjoyment always takes a back seat to the public good/social utility.  Solar collectors as a whole had a collective good.  Nuisance law takes into consideration is it reasonable for the particular time and place.

G. Notes.  Boomer and Spur were inconsistent in reconciling the incompatible land uses at the least cost.  In looking at the concepts in terms of fairness, you recognize that the nuisance law is trying to be fair.  There are several policy rights relative to nuisance is that if you give an easement to someone based on nuisance, it will not be recorded.  It is problematic if you deny someone his expected legal rights in property, however, the social utility will trump use and enjoyment of the land.  Obstructed view cases are different light and air and it is more compelling to enforce obstruction of light and air is more important than aesthetics, considered petty.  Sometimes will have to balance nuisance to plaintiff and extreme hardship to the defendant such as bankruptcy. It is really a simple category of the law with only 4 remedies.

H. Principal Problem – the basic question is whether changed circumstances have rendered the purpose of the covenant outmoded

XIV. Transfer of Interests in Real Property, Transfer without written instruments, ADVERSE POSSESSION (Assignment 37-38).

A.  It is an efficient area of the law because of the idea of the law and the idea of utilitarian theory (he who is making the best use of the land, has the right to continue the use).  AP is a punitive area of the law, it is intentionally punitive.  It is based on Wm the Conqueror.  It is a hostile act to take someone else’s property but I would not have taken it if you had been more vigilant and taken care of your property.  Allows someone who is an intruder or trespasser who meets statutory and CL requirements to divest another of his property.  AP trumps the recording system.  Seven elements to AP

1. The possession must be hostile, you hold against the whole world including the true owner and you claim to be the true owner whether or not there is any justification for it and whether you do it under color of title

2. Claim of right – you make use of the property in a manner that the true owner would

3. Actual possession there must be some physical occupation of the land it is a question of law and fact.  Generally fences, hedge, or a wall is sufficient.  Texas says that you have to enclose the area and if you don’t enclose the property you can’t take it by AP

4. It must be open and notorious meaning your use must be visible, cannot be secret or clandestine, the possession must be so the entire world can see it to give the owner or his agent notice that someone is occupying the land wrongly.  It must be sole physical occupation or occupancy with the AP’s permission is use being exclusive.  Generally, this means you cannot share possession with the true owner.  

5. It has to be continuous, which means you must hold it peaceably without abatement or abandonment in occupancy or that you haven’t been ejected by owner or in court.  Trying to establish an unbroken chain for the statutory period and it is usually 10 –20 years.  On the exam she will give you the statutory period, so READ the exam.  Just like proscriptive easements there must be privity (intent) to add the interests together and tacking.  While trying to gain title you are a continuing trespasser and you are subject to ejectment, but an AP is giving heightened status and can bring an action for ouster against a 3rd parties.  Statutory periods vary from 3 to 65 years.  AP is rightful against the whole world even if not rightful against the true owner.

6. Possession must exclusive. 

B. Why do we tolerate adverse possession?  Critics point out that it encourages trespass and wrongdoing and the state becomes a party to the wrongdoing by awarding your property to another (punishing your lack of vigilance).  AP undercuts the recording system as AP trumps the recording system, so go to the property and actually inspect the premises because the AP trumps the BFP. (get all the reasons).

C. Protects people who mistakenly believe they own the property because they have been on the land so long.  Would also give the absent owner a windfall if people other than the owner who improved the property were the denied the property (non-vigilant owner should be punished and people on the land should be rewarded).  Utilizes objective verifiability – you should use objective elements (not subjective or state of mind) to determine AP, a simple system to allow objective factors to come into play without secret intent.  Resolves boundary disputes.  If the third party detrimentally relied on the AP ownership, we should protect that 3rd party.  Most important to Professor is that is encourages the beneficial use of the land and benefits society as a whole.

D. AP doesn’t articulate a true policy anymore.  Professor says we do not have to be consistent with AP.

E. If land is divided into tracts, you can only AP the tract, not all the tracts.

F. In Texas cultivating and fencing, etc

G. Claim of right – using it as a true owner would use it without title

H. Color of Right – have a document that you believe to be valid and it turns out to be invalid will meet the element of hostility but you must still meet (in Texas can have AP after 3 years)

I. If the possessor is not physically using all the land described by color right, you are considered to have constructive possession of all the land described in the invalid document 

J. Texas recognizes the utilitarian theory and the outer limit for Texas is 25 years

K. Prescriptive easements gets you use of the land; wherease adverse possession divests another person of the property and the adverse possessor becomes the owner of the land

L. Don’t need a consistent public policy:  can be to reward someone for good use of the land, punish someone for not using the land, or to remedy somebody mistakenly thinks he owns the land

M. If you adverse a tract, you don’t get all the tracts, just that one tract that you have adversely possessed

N.  There must be objective proof that you have possessed land such as cultivating or fencing.  In California if you cultivate or farm the land you get the entire tract (unlike the subdivided tract in M) 

O. Claim of Title is the same a Claim of Right (don’t have the instrument and making the assertion of ownership) (not Color of Title where you have a written instrument that that you think is valid and it isn’t).  Color of Title is a defective document and some jurisdictions reduce the time frame that you have to possess the land because it is not as if one is a bare trespasser or squatter.

P. For the argument of mistake and rejecting mistake and any subjective factors is because it is heard to distinguish for purposes of perjury or trying to gain an advantage.  If one could have detected the mistake, you still have an objective query.

Q. Tioga Coal Co. v. Supermarkets General Corp.  Two reasons why the plaintiff could not prevail:  not hostile and the mistake as to whom it was holding adversely against.  If I am holding continuously, openly, and hostilely enough then notice should not matter.  Regardless of the subjective state of mind, if you hold the property under a claim of right then you have adverse possession.  Get AP from the theory of ejectment, not from William the Conqueror.  Once the action of ejectment is no longer available you have AP.  When looking at AP it is what you did on the land that give rise to a cause of action and not the intention of the possessor.  Objective verifiability is the most important element.  This case says relative to Pa law, intent is a part of AP.  If you don’t know if you are in possession and don’t know who it is that you are holding against so you cannot gave AP, but this shouldn’t matter.  Criminal law is an albatross that looks at subjective intent and trying to avoid this in AP.  It is not the law that you have to direct your possession toward a specific owner.  Mistake is a critical part of this case.  They don’t want to promote land piracy.  In terms of rejecting the mental state, it is an exercise in guesswork and don’t have to do with this the objective view.  Holmes was against subjective state of mind for AP, said it was based on ejectment, and the adverse possessor is like a tree that puts down roots.  Majority is saying that true owner must be vigilant enough to eject before the statutory period runs.  If you have to know who you hold against, what if there are 2 owners and the adverse possessor only knows of one of the owners.  William the Conqueror was a land pirate.  AP protects both the possessor who takes mistakenly and squatters and land pirates also.

R. Halpern v. The Lacy Investment Corp. – it supports Cunningham who says courts say they look at objective verifiability but really look at subjective intent and Halpern is one such case.  Court requires a good faith claim of right and Mr. Halpern did not have this because he was told “no” and he did it anyone.  The court is refusing to reward bad behavior.  This case is saying bad faith and bad behavior cannot be rewarded and ignores utilitarian theory.  There is one other thing the court is trying to do, finding the utilitarian theory worthless, and want to give more deference to someone who owns legally and if you are going to have a property taken from you, its should not be taken from you in bad faith or someone who enters via a bad act.  A minority approach that says the state of mind is important and that the loss of ejectment is not important.  Court says subjective intent trumps the ejectment theory.  This court says the hostility element must be done in good faith.  The court viewed it as theft.

S. ITT Rayonier v. Arthur and Jane Bell is a majority case because upon appeal the court dismantles good faith and says it is no longer required.  The court says that it doesn’t matter if the possessor is a thief or a possesses mistakenly.  This case is an honest man who thought he had AP and had a bad attorney who didn’t know the elements of AP.  The bottom line is that you must look at what the defendant did to establish possession:  no fences, no no trespassing signs, or wouldn’t keep others off the land, etc. (actions don’t show that he is trying to assert AP).  The plaintiff uses the land for logging and sometimes do not visit the land for 15 years (this seems like a use, but it also seems the plaintiff wasn’t vigilant and the court doesn’t address this question, will the court sanction this commercial use).  There are great public policies behind AP: 

1. Title to land should not be long in doubt

2. Society benefits from someone’s making use of land that the true owner leaves idle – utilitarian

3. The third person who comes to view the land as his own should be protected or if occupant

T. The hostile claim of right is for the possessor to use the land exclusively for his use, holding against the whole world including the owner.  In ITT Rayonier the court is trying to determine if there is exclusivity.  If you have shared use of the land it will negate the element of exclusivity.  The ultimate test of possession is the exercise of dominion and control over the land in the manner that an owner would use.  Ultimately he does not meet the tests of actual possession and exclusive possession and he doesn’t prevail.

U. The Good Faith/Bad Faith requirement has two approaches both dealing with fairness:

1. The argument against the good faith analysis has a fairness component

a) An occupation which starts out wrongful, becomes rightful when enough time has passed

b) Although the AP may have acted in bad faith, the true owner has also acted in bad faith by waiting so long to claim her rights

c) The true owner acquiesced and has in effect abandoned the property and has sent a message that it is OK to take it

d) By the true owner’s inaction, he induces the APER to rely on the continued use of the property

e) Although the APER is wrongful the true owner’s actions become wrongful as well by not asserting his right to exclude

f) The law should protect customary practices because they are more in adherence with the expectations of the party

2. The fairness argument favoring a good faith analysis

a) A court should not reward wrongdoing

b) A willful trespasser should not prevail over an innocent owner (presumptive innocence)

c) When an APER acts wrongfully her expectations of continued access are not justifiable and are not reasonable (tenuous like a license)

d) A good faith requirement prevents unjust enrichment to a bad faith intruder

e) If the APER values the property more than the true owner then let her pay for it. 

V. If adverse possessor makes improvements to the land and is then ejected, he will not be reimbursed for those improvements (after all he was trying to steal the land), similar to licenses, the APER has nothing to base reliance on

W. Notes on page 803, 813-814, 823-27

1. Objective test best supports the doctrine of AP.  The subjective test protects the owner’s property rights

2. Hostile possession establishes your good faith claim of right (usually) in most jurisdictions.

3. Property v. liability rules.  Should the APER be viewed under liability rule and have to pay the divested owner fair market value.  The APER’s will should prevail, if he wants to pay FMV he can pay it.

4. AP is similar to the recording statutes in that you are the guardian of your own rights and you must protect those rights.  If you don’t look out for your rights, you can’t claim foul.

5. Payment of taxes – is an indication of ownership.  Several jurisdictions, such as California, require that the APER pay the real estate taxes on the property for the requisite statutory period.  
This makes it hard to take title via AP.

6. Exclusivity should be considered in the light of what would be expected of a possessor of land under the particular circumstances of a case.

7. Interruption of adverse possession by record owner.  If I ask for permission before the statutory period runs will destroy your claim because the AP is acknowledging the true owner.  Rejecting the owner’s permission and letting the owner on the land as a tenant or per the record owner’s request will not defeat AP, in fact is shows the hostile possession

8. Boundary line v. subsurface adverse possession – on the surface you can survey but you must either trespass or get a court order to survey subsurface 

9. Need for actual knowledge of the encroachment - 

10. Remainderperson meets adverse possessors – distinction between fee that hasn’t been subdivided and property in fee that has been subdivided. Cannot gain title to property against the remainderperson.  You cannot gain title to property against someone who doesn’t have a present interest in it.  The adverse possessor only has possession of the present estate and the adverse possessor must complete another statutory period against the remainderman (this rule only works if the LE and future interest are created when the adverse possessor takes possession). The two interests must be created when the adverse possessor starts to possess.  If the AP possessor took possession before the LE and future interest were created, he has adverse possession against both the LE and the remainderman.

11. Leaseholds – can and should someone be allowed to adversely possess during the leasehold period? Yes. You have to stop paying lease payments and other affirmative acts to be in adverse possession against a landlord.

a) English Ireland – a tenant cannot gain AP while the tenant has permission to occupy the land from the landlord.  You can do it as long as you affirmative repudiate the permission and notify the landlord of that repudiation.  New York says you cannot take property from the landlord per statute.  

b) Texas takes this repudiation position, which is a progressive by viewing this as ouster of an owner.  If you maintain the property by putting up a fence, no trespassing signs, digging a pond, enclose the land etc. it will be adverse possession.  There have to be other acts other than just not paying the lease payments.  The statutory period starts to run when the landlord has notice.

c) Should the rule governing remainderpersons be applied to leaseholds so that possession by a third party cannot be adverse to a landlord during the term of the lease?

12. Be aware that there are numerous AP statutes 

13. The disability (i.e., insanity) must exist at the time the adverse possession begins, becoming insane during the adverse possession will not interrupt a possessor’s AP 

14. Government lands – generally cannot obtain AP of state and federal land.  Ratonale is that public land should be for the public.  Even is those states that allow AP if state land, they sometimes won’t allow it for land that has been dedicated to the public (i.e., schools or parks)

15. Wild and undeveloped land – should remain undeveloped?  American law seems neutral toward AP, it is fundatmentally hostile to the preservation of wild land.  The courts have maintained the form of the statute of limitations model while shifting to the substance of development model.  While saying you are in favor of preserving undeveloped land (lip service), if fact you are exploiting them.  It facilitates the exploitation of wild lands at the expense of environmental concerns.  If courts are honest they will admit that the development has now taken pre-eminence and the limitations model is declining.  Must protect the wilderness as you do residential areas.

16. Disability is being a minor, insane, in the armed forces and must exist at the time the adverses possession begins.  One the disability ends it is considered ended and if it recurs it will not interrupt the adverse possession period/statute of limitation.

X. Doctrine of Agreed Boundaries – takes into consideration the harmony of the parties that are in dispute.  Public policy is to promote harmonious relations between landowners who have a land dispute.  Need the following elements:

1. Uncertainty as to the true location

2.  You need an agreement upon a fence or some  type of natural boundary or delineated boundary

3. Some type of demarcation 

4. Acquesence as to the location of the line

5. Acquesence as to the time period

6. There is often a reliance issue

Y. Marengo Cave Co. v Ross – plaintiff ends up with a half of cave that he has no entrance to (he wanted a portion of the revenue) and the defendant must no let people go into that part of the cave.  The primary issue in this case is notice.  There must be knowledge of the trespass.  The court views the defendants in a hostile manner.  It is an issue of fairness, how would the plaintiff know that his underground rights were being violated.  The court says mere possession is not enough.  The case would have turned out differently if the plaintiff had an entrance of his own to the cave. Legal title will not be extinguished on flimsy, equivocal evidence.  Two people can’t possess at the same time.  He can’t suffer an injury until he knows of it. The plaintiff’s lack of notice protects him.  Similar case would be if someone was taking land from underneath your land.  It is not open and notorious, if you have to guess or if you find out by happenstance, it is not notice.  The record owner must be able to see it, and it should not be speculative.  Marengo Cave is a harsh decision.  Court won’t consider me a lax owner if I did not have reason to know of the adverse possession.  Ross did not gain anything except keeping that portion of the cave closed.  A hollow victory at most.  Court said there was a secret trespass but it was not clandestine (the comment was not warranted).  Want to uphold the public policy of not punishing this plaintiff.  

Z. Your use must be clear and unequivocal and so notorious that everybody talks about it in the community and it amounts as an ouster of the record owner.

AA. Howard v. Kunto – the Howards’ brazen argument is that summer possession is not enough for AP and that he can’t tack and establish privity because the deed was incorrect.  Everyone had the wrong piece of property.  The argument can’t be sufficient against Kunto and insufficient against everyone else.  The appellate court saw the trial court was in error.  You have a color of title argument to be made in this case, the written instrument is invalid.  Summer use with improvements will constitute possession and the wrong description does not disrupt the continuity.  You can tack your interests together where the landowner did not include a description or an incorrect description.  Blood line and deed will get you privity, and each successor must have possessed continuously and the intent to keep the chain unbroken if there is no deed in order to get privity for tacking purposes.  If you hold under color of title, you can’t use lack of privity to defeat the claim of those who possess under color of title.  Privity is just to show connection between successive takers and in this case it was the erroneous deed.  The case clearly had the right outcome.  Can tack with privity shown by same document or intent on part of the successors to benefit the taker.

AB. Ray v. Hudson  - how could someone not notice when someone was keeping up the property when everything else around is in a dilapidated condition.  Issue is what did you do to assert control and dominion over the property.  This is a just desserts case.  They use the property for one month every summer from 1963 through 1989.  They do lots of actions to justify possession.  The court should not reward the owner who bought the property at a tax sale and didn’t check for adverse possessors.  The court will look at the character of the continuity.  The character of the use was for summer homes and owners of like property would have used it similarly.  He acts like an owner.  Don’t need the same of possession for wild, undeveloped land.  Exercise of dominion and control indicative of ownership.  What is clear to this court is that what the plaintiff did was obvious and noticeable.  The lack of ejectment by both owners is tacked together, tacking is used negatively – your failure to act is tacked onto your predecessor’s failure to act is a type of converse tacking.  

XV. The Requirement of a Written Instrument (Assignment 39)

A. Takes into consideration two different things

1. The requirement for a written instrument 

2. Texas Property code 5.02.01 – must be in writing and delivered by the conveyancers

B. Elements required for a deed (if not a deed, the writing must meet the statute of frauds, must be in writing and signed by the party to be charged):

1. Names of grantee and a grantor 

2. Words of conveyance

3. Description of the land

4. Signature of the grantor

5. Two witnesses (not required in Texas)

6. Amount of consideration ($1 and love and affection is not consideration)

7. Covenants of title

8. Recitation of existing mortgages

9. Easements, restrictions, etc.

10. Acknowledgments

C. In Re O’Neil’s will – it is only a hospitable invitation.  There is no intent to transfer the land, there must be more certainty and a much stronger showing of intent  than is depicted here.

D. Bowlin v. Ova Lea Keifer – unfortunate case is that the son has bamboozled by the son and he has taken her land.  The RULE is any description of family ought to be sufficient between family members.  The plaintiff, son, contends that he description is inadequate (estate of my father).  A deed is void if it doesn’t describe land.  Must have a valid description that is definite and certain.  Should approach this by dismantling it.  The plaintiff is given the status of BFP without any evidence of being so.  Among family members, the knowledge that you didn’t have good title should be imputed.  The court should have accepted outside evidence that proves “what the estate of my father is.” You cannot stand in any better interest than the predecessor had (he stands in his father’s shoes).  The court looks beyond the fact that this case involves family member and just objectively applies the rule.  If the parties knew what they bargaining for and are presumed to know, it seems unfair to have the court apply the objective rule so stringently.  The father did not intend for the son to have the land. The dissent is correct in saying the Bowlin was not a BFP because he did not produce any evidence to prove he was a BFP.  Family members are assumed to know what and where the land is if an adequate description is not in the deed/document.  If everyone knows where the “Brooks place or farm” is.

E. Harris v. Ethel Strawbridge – dismantled the requirement for technical words of a grant as long as you can ascertain the intent of the parties from the document as a whole.  The basic argument of the nieces is that the instrument does not meet the statute of frauds and that the form of the instrument is not valid.  Although she doesn’t fall within the statute of frauds relative to fraud, she does meet it as to substance. Habendum clause is the phrase “to have and to hold …heirs and assigns forever” is not sufficient per the defendants but the court says it is adequate to convey a fee simple to the wife, Ethel.  These cases are showing that the courts are trying to ascertain (from the substance) the intent of the parties. As long as we can look at the instrument as a whole and can ascertain intent, the conveyance will be effective

F. Notes on pages 842-843

1. If a conveyance was made in New York and the land is in California, normally California would govern.  This is a certainty of title issue, the land is located and recorded in California; therefore, California law will govern because California has a larger stake in the conveyance

2. The Uniform Simplification of Land Transfer (USLTA) provides that for a document to be a sufficient conveyance it must (it protects unsophisticated people by not requiring an acknowledgement, seal, and witness which increases the likelihood of fraud):

a) Reasonably identify the grantor, the grantee, and the real estate

b) Manifest an intent to make a present transfer of an interest in real estate, and

c) Be in writing and signed by the grantor or his representative

3. Should you be willing to treat a deed like a will and a will like a deed?  Generally jurisdictions don’t treat them the same and we shouldn’t treat them interchangeably because one should be able to make a will and know that it can’t be changed.

4. #9, Formalities, remove the formalities and take the risk of not carrying out the grantor’s intent rather than having the formalities defeat his intent.

G. The doctrine of part performance will take you outside the statute of frauds based on equity.  It is an equity concept and a judicially created concept as an exception to the statute of frauds and any court hostile to statute of frauds will liberally apply the doctrine of part performance.  If a court adheres to the statute of frauds, it will grudgingly use this doctrine or not use it at all.  An oral contract with part performance upon which there is reliance will meet this doctrine.  The public policy for the doctrine is reliance and the public policy against the doctrine is certainty of title. The rule of law is that an oral contract will be enforced if one party reasonably, detrimentally relies on it and it would be an inequitable.  There are 3 prongs to this analysis

1. Reasonable reliance

2. Reliance to your detriment

3. It would be inequitable not to enforce

H.  Walker v. Ireton – the court tells the plaintiff that his reliance was not reasonable.  Ireton uses the Statute of Frauds as a defense.  Initially oral contracts would not be enforced and English courts of Equity changed this if a party had detrimentally relied on the oral agreement.  Statute of Frauds renders an agreement void relative to a lawsuit, but not as between the two parties.  The purpose of the Statute of Frauds is to avoid fraud and injustice.  Absent any compelling reasons, the court will not uphold the oral agreement.  Will not enforce specific performance if money damages would be adequate.  There must be some action, either taking possession or paying money.  Seeking justifiable, detrimental reliance.  The acts of reliance are the sale of his other farm (but did not tell Ireton), the updated title, first payment, and putting equipment on the farm.  A collateral act is not sufficient to take the agreement outside the statute of frauds.  There can be on substantial, persuasive act or numerous acts taken in aggregate.  He will only get the money he expended for the title search.  Defendant kept emphasizing that his word was good which why the plaintiff relied on it.  Objectively there is not sufficient reliance to sell your farm in expectation of getting Ireton’s farm.  It is harsh (because of the assurances that were given) but objectively fair.  Court is telling society not to be a dummy as Walker was.  If Ireton had cashed the check, Walker may have had a stronger case.

I. Nessralla v. Peck – this plaintiff wants specific performance.  The court says there isn’t an unjust or unconscientious loss.  Son-in-law, Peck, is supposed to buy the chicken farm and then convey it to Nessralla, but he doesn’t convey it as promised.  He doesn’t give a down payment, doesn’t take possession, or doesn’t make improvements and therefore Nessralla can’t prevail.  There is reliance.  Constructive trust arises as an operation of law, you get the property wrongfully and equity won’t allow you to keep it.  In order for you to prevail on a constructive trust, there has to be a fiduciary relationship and in-law relationship is not enough.  There is not resulting trust whereby the plaintiff doesn’t provide the money or make the purchase himself.  The plaintiff says son-in-law is a faithless agent, but the court disagrees.  Nessralla can’t prove that Peck defrauded him and even if he could prove it, there was no fiduciary relationship.  There is no reliance on the party of Nessralla and even if there was there was not detriment because he would not have been able to purchase the farm from his neighbor anyway due to the contentious relationship he had with the neighbor.

J. Gulden v. Sloan is the only case where the doctrine of part performance is found for the plaintiff.  Plaintiff said they would give up their option to purchase in exchange for the defendants’ mobile home.  They help each other move and exchange keys, but won’t give the title to the mobile home and subsequently the defendants sell the mobile to someone else.  The court finds that there is enough reliance to take this agreement outside the statute of frauds.  There is reasonable, detrimental reliance, which would be in inequitable to not enforce the agreement.   The doctrine of Unequivocal referability says that when you have an oral agreement your behavior must not be explainable by any other means than the sale of land.  It is not one act that is important individually, but look at the actions taken as a whole to determine if there is reliance.  Friendship would not defeat the doctrine of unequivocal referability. There have to be certain actions to get part performance that rise to a certain level.  This case is reasonable and best depicts the doctrine of part performance.

K. Notes on page 860-861.  Most jurisdictions indicate you must do more than just pay money or just take possession.  The two can be paired together or possession with improvement that changes your circumstance.  USLTA says is must be possession plus something.  A valid contract is a valid contract so money damages and an injunction should be available.  There should be no law/equity distinction.  In most cases, the buyer will assert part performance, but the seller can also asset the doctrine.

XVI. Deed Restrictions (Assignment 40) – the main thing she wants to note about this section is that the description must be adequate.  Sometimes the court will try clarify, but most of the time the court will not step in clarify

A. Producers Lumber and Supply Co. v. Olney Bldg Co.  Even a good description is useless if you cannot remember that you sold the property and he built on the wrong lot.  He acted in good faith, he made a mistake, and award damages to the plaintiff.  The court says there is no good faith because of the destruction of the house.  The dissent recognizes that there was a structure and yes Two rule of law

1. When one erects a building on the property of another without permission, it belongs to the land owner. 

2. If you have a remedy at all and build on someone else’s land you have a remedy at equity.  Can’t seek equity when you did not do equity, you have unclean hands

B. It doesn’t matter how good the description is, if a grantor forgets that he conveyed it.  It is out of pure frustration that the defendant tore down the structure because the plaintiffs wanted approximately 4 times what they paid for the lot and they would have had to pay for it, under the doctrine of unjust enrichment.  The dissent’s reasoning is more sound.  The defendant did not ask for reimbursement for the materials, until the plaintiff sued him.  He did notify the plaintiff as soon as he became aware of the mistake.  The plaintiffs would have had to pay of the improvements to his property.  The defendant only wanted the plaintiffs to be reasonable.  The court looks at the facts from two different mindsets.  The plaintiff was trying to gouge the defendant.  This is distinguished from AP (which is considered thievery and you don’t reimbursed for improvements) and this case, which is based on mistake.  It was bad form to leave the rubble.  You ended rewarding someone who did not act in good faith either (wanted more than the lot was worth and didn’t want to reimburse the defendant for it).  Also it may have been a house that the plaintiff did not want.  Defendant did trespass and resorted to self-help. 

C. Courts are not going to correct sloppy work unless the document is not so defective to require a complete re-write 

D. Public policy dictates that following goals:

1. Must describe the exact size, shape, and location of the parcel

2. No other piece of land should fit this description

3. Every competent reader should be able to locate the property with minimal effort  

4. The land described should correspond exactly to the land being conveyed

5. Goal is to have certainty of title, simplicity and clarity (similar to goals of AP)

6. If you are going to do this area of the law should be able to look at the description and can see that it is bad or defective.  A bad lawyer will just re-copy the description.

E. Approaches that courts have taken when the grantor has not 

F. Metes and bounds – start at a definite point and then via descriptions or calls you trace the parameters of the land and ultimately the description has to close. Courts will try to determine the description via the following rules of construction (which they may follow as opposed to rules of law which a court MUST follow) a court does not HAVE to remedy a defective description:

1. The court starts with a natural monument

2. Next a court will look for artificial monuments and survey lines

3. Then the court will use adjacent tracts or boundaries

4. Then the court will go to courses or directions

5. If courses or directions are not available, go to distances

6. After distances, then go to area or quantity of land

7. 16118 White Star Drive, by itself, is not an adequate description

G. The government survey system

1. Developed after the Revolutionary War because the government needed a system to give away vast areas of wilderness.

2. North-south line is the principal meridian (like longitude)

3. The east-west line is the base line and its purpose is to divide land into north and south and when you see south or north latitude it means south or north of the equatorial line.

4. Correction lines – setting the 24 mile blocks into 6 mile squares and divide that into 36 one-square mile lots consisting of 640 acres and if divided again you have 320 acres and ultimately you get to down to blocks and lots and can go back to metes and bounds and can map or plat it.  Each correction line at 24 mile intervals serves as a new base line for the townships that lie between it and the next correction line 

5. Paper easement, if filed (not constructed) serves as notice

H. Asotin County v. Clarkston.  A deed that describes part of a lot without specifying what part is fatally defective.  Because the deed is so vague, those in possession of the property will prevail over the holders of the deed.  Cannot get AP under color of title if the deed description is defective and could not prevail under claim of right (because Asotin was never in possession of the land in dispute) because it cuts against Asotin.  In terms of color of title, you have a document and it must objectively describe the land otherwise you are holding on to nothing.  Asotin sues for 4 parcels that were conveyed in 1938 via a tax foreclosure sale.  They did not know what part of Lot 5, Section 17 and Clarkston’s predecessor excepted out that portion that had been sold at the tax sale.  However, Calrkston possessed all the land including the 4 parcels and paid taxes on it also, so they were deemed to own it all.  Why?

1. If a person of ordinary intelligence can successfully use the description to locate and identify the land is sufficient (RULE) and in this case the description is not sufficient

2. A description that conveys a portion or a tract of land and doesn’t describe that portion will be defective (conveyed as a portion of a larger tract without identifying the particular part conveyed is fatally defective)

I. The Asotin case tells you that:

1. A worthless description conveys nothing

2. A good lawyer would have known the description was defective

3. Had the specific description been found in the treasurer’s office, it could have been used to overcome the vague description

J. Powell v. Schultz

1. Avulsion – the stream changes it bed suddenly.  You can’t rely on it, you can’t argue that you relied on it and the boundary will remain the same in the prior streambed. 

2. Accretion – water gradually deposits new soil to such riparian land and you will have the right to the new boundary 

3. Reliction  - occurs when the water gradually recedes so that previously submerged land becomes dry land and it becomes your land and the change in the boundary will be yours 

4. Because reliction and accretion occur over time (a gradual process) it allows you to change the boundary (per a new survey?)

K. Grand Lodge of Georgia v. City of Thomasville.  This case also deals with indefinite descriptions and this case dealt with linear descriptions that are vague or indefinite and it will void the conveyance.  You also will be denied color of title if the deed has an indefinite description (about 8 acres just is not definite enough).  It furnishes no measurement and no way of locating the stake.  The language provides no description that a reasonably competent could locate and can’t gain title by reason of color title either.  If the stakes could be located, the court COULD remedy or reform the deed but is doesn’t HAVE because they are only rules of construction.  May have also been remedied if a better description was recorded.  You don’t have to take extraordinary measures to locate the property.

L. Ramsey v. Arizona Title insurance and Trust Company – you can use another property to describe the land you are conveying and it does not do any damage to the precise description.  The title company added the words the “west 160 feet” and the plaintiffs thing the title company in trying to convey more land that what is owned.  There is more than one way to describe property and have it be accurate.  Descriptions of property may at the outset encompass other property for the purpose of accuracy in fixing the location of the property to be conveyed.  Must figure out what you are going to use as a boundary (a judgment call).  This case needed a competent attorney

M. Seniority/priority – a grantor’s first deed controls over a later deed and the last will will control over a prior will.  “First deed, last will.”  Grantor has 180 acres and sold 100 acres firs and then sold 90 acres to a second buyer and the second buyer will only get 80 acres because that is all the grantor had to convey (must be a warranty deed, not a quit claim deed).  If the conveyances are simultaneous be in error the courts will usually split the acreage between the 2 grantees (90 acres each).

XVII. Deed Must be Delivered (Assignment 41)

A. Need objective verifiability, same as in adverse possession

B. An objective event and evidence of delivery should be readily available.  There must be evidence that the grantor had some intent that the interest he held be transferred immediately

C. Delivery means

1. There is an act by the grantor that manifests that the deed be presently operative

2. A lay person should be able to tell if control has been relinquished

3. The deed must become irrevocable

D. Frequently absent manual delivery, there has been no delivery. But manual delivery does not mean actual delivery (such as taking clothes to the cleaners).  Clearly there can be actual delivery without manual delivery.

E. Once there is delivery and acceptance, the conveyance is (there is a presumption of acceptance) 

F. If the deed is given to an escrow agent for delivery to the grantee (upon completion of the grantee’s obligations to pay) that is valid delivery

G. Doctrine of relation back delivery to an escrow agent is considered one delivery and the delivery relates back to the grantor giving the deed to the escrow agent

H. Restatement second and USLTA, says there is delivery whenever the donor manifests that the document is to be legally operative (immediately), manifesting an intent to make a present transfer of real estate.  The Professor says this is dangerous.

I. Williams v. Cole.  The RULE is an unrecorded signed deed is not legally delivered when it has not been shown to the grantee despite the fact that the grantor offered to deliver manually the deed to the grantee.  Using the deed as a will rather than as a deed.  Grantor had the ability of recall, no LE, and the grantor kept control of the property.  Test for delivery is whether he relinquished dominion and control over the instrument with intention of relinquishing all dominion and control over the conveyance making it presently effective and operative as a conveyance of the title to the land.  Also there was no acceptance either.  There is no objective verifiability in this case.  Romans call it emancipio or emancipation is the freedom of the document so that it is no longer in the control grantor.  The donative intent must be there (the intent for an immediate transfer) and effective delivery and acceptance.  Did the grantor manifest his intent to make the transfer or conveyance operative.  Objectively this is the right outcome and the greater good is the protection of the system.  These types of cases are deal more with applying the facts, the law is straight forward.

J. Kresser v. Peterson – this case is ugly in that the wicked stepmother cuts out the step-sons.  There must be actual or constructive delivery and there can’t be exclusive right of recall and if there is a recording, there is a presumption of delivery.  It is important that she made a statement that she wanted her sons (and not her step sons) to have the property.  Her sons had a key to the safe deposit box even though they did not know about it.  Delivery to one cotenant or reservation of an estate connotes delivery to all cotenants, where the grantor is also a grantee.  The outcome is based on public policy in that all the facts show her intent, it was clearly manifested.  RULE:  delivery is good when the deed it recorded an placed in the grantor’s safety deposit box which the grantee’s have theoretical access but not actual access.  Delivery is good although the grantees had no actual knowledge of the deed (same as Williams were Cole had no knowledge of the location of the deed, but this case is distinguished because she made her intent so publicly known).  This case has objective verifiability whereas the Williams case did not.  Creating a LE is even safer to show your intent than remaining on the deed as a cotenant.  She did not have a right of recall because she publicly manifested her intent by recording the deed (and destroying the deed would do nothing).  She does much more than just make a statement.

K. Lenhart v. Desmond – daughter takes advantage of the father while he is in the hospital.  There is no reason why she should not have returned his land to him.  This case shows how lay people are trying to use deeds as wills (death escrow).  She was on the signature card of the safety deposit box.  There was a warranty deed with the daughter’s name on it   The trial court found for the father based on credibility.  There is a conflict on whether he delivered the deed to here.  Recordation is prima facie evidence of effective delivery.  Non-delivery must be established by the preponderance of the evidence and she want to use clear and convincing evidence and the court says the higher standard is only needed if third parties are involved.  Based on credibility the court finds that the father did not have intent to give her the land and why would he say this if he had given it to her (daughter could respond that it is because he is senile).  Constructive delivery is that the deed must be executed and delivered, but intent to give up dominion and control is controlling is when dealing with constructive delivery (when you look at all the acts and taken in comprehension actually ends up being delivery – putting name on box, telling her she would get all his worldly goods, putting her name on the deed, letting her go to the box would add up to constructive delivery BUT intent will control whether there is effective delivery).  When she was asked why she wouldn’t give him back the land, her response was that he would sell the land and buy strong drink (she is a thief, trying to take advantage of an old man and he wouldn’t be in court squabbling over it if he had really given it to her). In this case you have all the acts that look like delivery but the father had the right to rebut.

L. Vasquez v. Vasquez.  Jaunita Vasquez overrides the will with a deed and leaves instructions with the attorney to file the deed upon her death.  Who owns the property, did the will manifest her intent.  The court says is was an effective delivery and that the lawyer became a human escrow.  You can have two party escrows.  This is third party escrow.  The question is whether the grantor parted with all dominion and control over the instrument at the time she delivered it to the third person with the intent that it take effect as a conveyance at the very time of delivery.  It is key that she never demonstrated an intent to be able to recall or reclaim the deed/property. She did retain possession over the property until her death but that is no determinative (not unusual to keep property to have a place to live), delivery to a third person escrow will be the equivalent of delivery to grantee.  The attorney, as a human escrow, would do whatever she wanted and return it if she asked for it back.  But it is not what he would do, it is what she would do, and she never manifested any intent to recall it (either expressly or implicitly) so the delivery is effective.  She never asked for it back.  Once you have delivery and acceptance and it is irrevocable (even if she wants it back).  Escrow is where you put something away from you and have the escrow agent handle it per your instructions (a holding pattern – the one delivery rule, the doctrine of relation back).  A subsequent will that bequeathed the land may have been evidence for the case to go the other way.

M. Rosengrant v. Rosengrant – this case is most disconcerting and the delivery is invalid because the grantor still had access to the safety deposit box where the deed was located.  Key is that Jay was introduced to the banker and formalistically do an acceptance.  It is the banker’s fault and the banker puts “Harold or Jay” (which means either can go back and take which means Harold had a right of recall).  This is an express right of recall and bank teller said if he had asked for it back she would have given it to him, but like Vasquez, Harold never manifested any intent to recall it.  The case may have had a different outcome if the envelope said “Harold and Jay.”  If the deed is defeated, the property is passed through the estate.  The deed is recorded but is not controlling.  Since Harold is found to have recall there is no effective delivery and the court defeated the grantor’s intent.  Court also used the fact that Harold stayed on the land and paid taxes, but that should be irrelevant because they usually get possession until death (should be of no avail because it is reasonable).  She things Vasquez and Rosengrant are the same type of case.  The court is suspicious of Jay (the banker is deceased also) because he has incentive to perjure himself; therefore, there is no objective verification (like the attorney in Vasquez) and so the court erred on the side of objectivity.  Jay needed one other living witness.  For a deed to be used as a will (a death escrow) it must meet the Statute of Wills.  Best thing is to create a LE in Harold with a remainder to Jay.  The court protected objective verification and downplayed the evidence that there was love and affection between Jay and Harold. 

N. Notes.  The public policy is that a will is a will and a deed is a deed and they shouldn’t be used interchangeable, there are different formalities for each and you should be able to die knowing that the effect of your will and deed won’t be reinterpreted by the court.  Deed is a deed and a will is a will (court following the rule) v. giving effect to the deceased’s wishes regardless of what type document is utilized.  Gifts causa mortis and gift inter vivos.  If you want to have a valid gift you must meet all the requirements and those requirements must be objectively verified (get from page 908)

XVIII. The Real Estate Marketing Contract (Assignment 43)

A. Title does not have to be defective or bad to be unmarketable.  If the court finds you have a legitimate concern with title, the court may let you off.  Generally you have a contract of sale and by closing the seller must give you marketable title (fee simple absolute with no encumbrances but this doesn’t happen because almost every property has zoning ordnances or restrictions, etc.). The seller says expressly or implicitly that he will provide marketable title and the buyer can refuse to close and get his deposit returned.  Typical legal issues:

1. To what does Buyer object concerning the tendered title?  Are his objections grounded in fact?

2. If the items to which Buyer objects exist, do they constitute “title defects” which would normally make the title unmarketable?

3. If they constitute “title defects” are they excused under the terms of the sale contract (the “subject to” clauses, or the “exceptions”)?  What is the scope and meaning of he “subject to” clauses?

4. If there is a “title defect” not excused by the contract, has Buyer in some sense ‘waived” his right to object, or is the defect “insubstantial” or “curable?” 

5. Often the contract obliges Seller to do more that merely furnish “marketable title.” Seller, for example, may promise that the land has certain ingress and egress.  Thus, although questions concerning ingress and egress may not technically by marketable title questions, certain contracts may treat them as such.

6. This is the most important.  Marketable title is more than merely furnish “marketable title.”  

7. Maxim is that the buyer should not be compelled to purchase a lawsuit (even if buyer could prevail) and if that is the case it clearly points toward a defect of marketable title.

B. Laba v. Carey.  Laba is a good case because it says that the contract will be honored.  RULE:  the promise to deliver insurable title usually means insurable without exception but if the contract permits restrictions of record, then this implies that the restrictions may be listed as exceptions in the title insurance policy.  An insurance company will insure everything but for these excepted things.  In this case the buyers, Laba, give a down payment that were to serve as liquidated damages in the event of a breach.  The contract was for sale of land with all restrictions and covenants that were not violated and had to remove the tenant within 30 days.  The title insurance company found sidewalk below grade level (given with special approval) and would not cover the telephone easement and the waiver of legal grade.  If the city wants to revoke the waiver the Labas would have to replace the sidewalk to grade.  It is a big concern but it is not a violation.  At closing the Labas want the tenant removed and the basis of the lawsuit is that the Sellers can’t provide marketable title.  They New York Court of Appeals is keenly aware of what the Labas are trying to do and does not think that the Careys were in breach and they were doing everything they were supposed to do.  They could have had insurable without exceptions but the Labas changed this by contract.  As a rule the title company’s insurance must be unequivocal.  They only intended to cover the things that they covered.  You don’t interpret a contract to give one portion of a contract no force and effect.  The court intent is most important.  RULE:  Where a purchaser agrees to take with restrictions/covenants not being violated, that is the kind of title the seller is obligated to tender absent a contrary intent in the contract the obligation is not broadened by the usual insurance clause.  You have a right to title free of encumbrances but if you contract for less than that you will be held to it.  The court misses the point of liability of the sidewalk.  The principles of law are correct but the result is wrong because the grade problem could cause litigation in the future.

C. Madhaven v. Sucher  - this case seems opposed to Laba because the Madhavens had also signed a contract stating they would purchase the property “subject to” easements and yet this court allowed the Madhavens to walk because of a drainage easement.  Per this case, marketable title does not mean it is a bad title it is more the appearance of bad title and that it could lead to litigation.  Marketable title is presumed, but if you expressly.put a guarantee of marketable title in the document it will nullify the other “subject to” clauses.  The court says the drainage easement is substantial enough to render the title unmarketable.  This court went the opposite of the Laba case because once you say that the title must be marketable then nothing can come back and make the title unmarketable.  Laba said the issue at hand is that the “subject to”easements clause and title insurance must be viewed together. The majority says that it is not the size of the easement that makes it unmarketable but it is only an encroachment, violation, etc. that could lead to litigation.  However, the Madhaven court did look at the size of the easement.  The outcome in Madvaven is correct.

D. Voorheesville Rod and Gun Club v. E.W. Tompkins – they did not contract for Tompkins to get subdivision approval and so now the Gun Club cannot enforce the defendant getting the approval through specific performance.  The subdivision regulation does apply per the court.  The defendant refuses to do what the plaintiff wants and so the plaintiff does not go forth.  Can you throw the seller into anticipatory breach?  No, seller only has to perform at closing.  The exception to this rule is if you discover that the seller will never have marketable title is the only time you can get anticipatory breach in property law.  The main purpose is to determine whether the failure to get subdivision approval created a cloud on the title.  The contract was subject to covenants and restrictions of record.  The court says there is no unmarketable title here.  The court said the title should enable the buyer to hold the land free from probable claim by another, and one, which, if he wishes to sell, would be reasonably free from any doubt, which would interfere with its market value.  It is not contracted for and the court will not imposed the provision.  The attorneys were more responsible for this case than the parties.

E. Nelson v. Anderson (the most interesting of the three cases).  This case is a clear example of what can happen.  Again shows that it does not have to be unmarketable, just that it appears to be or there is the probability of it.  The house violates a set back clause (it is too close to the property line) and the buyers want out.  The sellers get the title insurance company to insure it for the buyers and all future buyers.  This is a case of everything being done that could be done by the sellers and the buyers are still allowed to walk.  The court says that merchantable title is not perfect title but rather title reasonably secure against the hazard, annoyance, and expense of future litigation.  What is key here is the violation that could lead to litigation.  Merchantable title is that which a reasonable person (an objective test) will accept as not subject to doubt or cloud that would affect its market value.  The sellers did not remedy before the closing and they were not able to do so.  It makes it clear that even if the situation is remedied, you still do not have to take the title based on your fear or discomfort on the hampering of alienability.

F. Notes 

1. Marketability – if the grade change in Laba is an affirmative covenant would it be enforceable against assignees?  No, because there is no horizontal privity between the city and the grantor.  Therefore, at law it would not run, but it would run at equity and would run at equity per the Restatement also. 

2. Does the marketable title guarantee make the entire “subject to” clause make null and void?  The provisions don’t matter because the marketability guarantee will nullify them.  If the title in unmarketable it doesn’t matter what the contract is subject to.

3. A trap for the unwary.  Suppose the buyer initially raises a title objection on the settlement date?  If the contract does not contain language allowing the seller additional time to cure the defect, can the buyer thus trap the seller into breaching?  No, buyer must give the seller the opportunity to remedy.

4. Can Laba and Mudhaven be reconciled?

5. Seller’s obligation to provide marketable title under the uniform Land Transactions Act (ULTA) is different from the general rule that you can’t force a breach because as long as the buyer notifies the seller of the defect within 10 days after receiving the evidence of title, the seller’s right to cure does not extend his time for performance under the contract.   When the title shows that the title is mot marketable, the buyer’s remedies vary:

a) If the title defect was unknown to the seller when he signed the contract, the buyer’s recovery is limited to the amount the buyer has paid on the contract plus incidental damages.

b) Otherwise, the buyer may recover the excess of the fair market value at the time of conveyance over the contract price, plus incidental and consequential damages.

G. Per the USLTA, the Marketable Record Title Act limits title searches to 30 years and extinguishes earlier interests and claims.  However, a person whose interest is based entirely on documents recorded more than 30 years earlier may record a notice of intent to preserve the interest and so keep it effective (Professor does not like). 

H. In the area environmental law (i.e., contamination) does not make title unmarketable, it just reduces market value.

XIX. Remedies for Breach of Marketing Contract (Assignment 45) 

A. Under no circumstances can damages be a penalty

B. Two types of contract 

1. Marketing contract – for short timeframe, usually less than one year and the purchaser obtains possession when he pays, shows the price and credit for the purchase price is separate from the agreement

2. Mortgage – transfer of an interest in property as security for the performance of an obligation.

3. Deed of trust is the same definition except it involves a 3rd party

C. Installment sales contract is also called security contract, contract for deed, or real estate contract.  The seller wants money and the buyer want title to the property.  Serves the same economic purpose as the mortgage or a deed of trust.  When all or a substantial part has been paid the seller has to give title.  Unlike, the marketing contract the purchaser takes damages in advance of getting title and also get liquidated damages

D. Earnest money contract governs the rights of the parties and their liability from the date of the contract until closing

E. Liquidated damages must be looked at in terms of a breach

1. When talking of forfeitures in an installment sales contract the seller must give reasonable notice of a forfeiture and must give the buyer time to cure.  No state will permit a forfeit that greatly exceeds the amount of the seller’s loss and it in some states can only recover enough to cover the loss and no more and the excess goes to the buyer.  In other jurisdiction the seller can keep a larger amount of money as long as it is not a penalty to the buy and not unconscionability to the court.  In no state can a forfeiture take place regardless of the amount.  The theoretical difference between and Installment Sales Contract and mortgage, in ISC if there is a default the seller can reenter the property and retake and in mortgage there must be a foreclosure sale

2. The doctrine of waiver, under this doctrine where the seller has consistently accepted late installment payments he cannot simply cause the buyer to forfeit the property, he must first give him notice that he will not accept the late payments and give the buyer a chance to cure and after that the seller can proceed with forfeiture.  You waive the right to immediately forfeit because you have created reliance on the part of the buyer  

3. Ultimately in this area, the main thing is damages when forfeiting your rights in property

F. Covington v. Robinson – has the idea of prospective damages.  Commercial is prospective and residential is retrospective (at the time the parties entered into the agreement they did not know what the damages would be so the question is did they make a fair estimate of the damages?).  Damages didn’t get enough financing and defendants even offer to reduce the price and then have to sell to others at a loss.  What is a fair assessment of losses if the contract is breached?

1. Prospective view you contemplate that damages will flow form the breach.  The subsequent sale of the property is irrelevant

2. The damages would be difficult to ascertain

3. The damages must be reasonable or fair

4. No bright line rule, it is fact driven and must look at the surrounding circumstances

G. Colonial v Sloan deals with both prospective and retrospective damages.  This case is harsh.  The court gives short shrift of the controlling interest.  The seller made $250K more than was supposed to get under the original contract so the seller is not entitled to any additional money in the form of damages.  The court says it would be a penalty.

1. The agreement is penalty and against public policy because it is disproportionate to the damage.  If looked at from perspective of what they anticipated in damages, it was fair

2. If damages were ascertainable must be unreasonable and grossly disproportionate to the damages and in this case you lost nothing so you should get nothing (the loss of the controlling interest is irrelevant)

H. Starbuck case is only retrospective the main point is that you have to prove that you have actually been damaged.  There was no harm so damages were not allowed.  Jurisdictions are evenly split in retrospective versus prospective

I. Notes 

1. Most jurisdictions won’t rewrite your damages and if you under-liquidated them it is too bad and may step in if you over liquidated the court may step in.

2. UCC page 971

3. Note 4 ULTA, if the seller is not acting in bad faith you will not have to pay the difference

4. American view or California view the parties get the loss of the bargain regardless of good faith or bad faith (professor thinks this is problematic)

J. Specific Performance looks at whether money damages are inadequate or uncertain and if so the court will step in with equitable remedies and say the breaching party must consummate the deal.  What if specific performance is impossible, then money has to be given as damages.  SP is still discretionary and the court won’t order it if undue influence, concealment of material facts, or fraud.  Either the buyer or seller can get SP.  It is easy for buyer to get SP because of the presumption of uniqueness therefore money would not be adequate.  The seller is only trying to get money, which is not unique.  SP is initially is given under a theory of mutuality of remedy, the same or similar remedy must be given to both parties based on PP of fairness.  SP will be given on the theory of mutuality of obligation in that both parties are required to perform.  Buyer has the right to fair rental value until the litigation is resolved.  In terms of uniqueness, the buyer will prevail and where the seller has built the house to buyer specs and buyer wants out the court will give SP to the seller or if seller gets sentimental and wants to keep his house after getting a contract and wants out of the contract, the court will force the seller to sell.

K. Giannini  - where the parties have entered into a contract they must complete it even if fit is now a bad deal for the seller. Defendant did not make a showing that there was uniqueness (which is a hard presumption to overcome).

L. Hilton – an unsettling case.  Ultimately the court won’t enforce the agreement because it would be unconscionable, the plaintiff fails on uniqueness, there was not mutuality of obligation and the defendants lost the case.  There is overreaching in the case on the part of the defendants and, therefore, they can’t SP.

M. Mutuality of Obligation say that one party should not have to perform if the other party does not have to perform, but courts that have rejected this say that is not the objective of damages, rather it is to avoid oppression by any party.  Professor says this is still a valid consideration.

N. If you are a buyer you do not have to prove uniqueness, the property is unique by its nature.

O. Land trust – the property owner stays confidential and he is the beneficiary of the land trust and he directs the bank or trustee on how he wants his equitable interests in the property in the land managed.  Often seen with philanthropists 

P. Foreclosure wipes out all the liens and encumbrances so foreclosure is better than a deed in lieu of foreclosure

XX. Introduction to Mortgages (Assignment 45) – this section focuses on regular transactions where the borrower’s obligation is evidenced by a note.

A. Mortgage – transfer of an interest in property as security to perform an obligation.

1. They generally arise by loan from mortgagee (bank, lending institution) to mortgagor (borrower)

2. The obligation to repay is evidenced by a note.

3. Purchase money mortgage – buyer agrees to pay all or part of the purchase price by a future date.  Document evidencing the obligation may be a contract guaranty, etc. rather than a note

4. The obligation must have a monetary equivalent at the time it is enforced.  Love and affection are not adequate.

B. Security – means that when a loan is not paid timely, the lender may seek repayment by selling the land and using the proceeds to pay the loan.  It is called:

1. Foreclosure by sale 

2. Sometimes the lender may get strict foreclosure (lender gets ownership without a sale).

C. There are two types of foreclosure

1. Judicial foreclosure – once the buyer defaults the lender may go into court to being action to foreclose the mortgage.  The mortgagee alleges that the debt due is unpaid and asks for an order directing the property to be sold

a) Generally the sheriff will conduct the proceeding

b) After the sale, the surplus goes to mortgagor after the mortgage is fully paid 

c) If a balance is owed after the sale, it is a deficiency.  The mortgagee will seek a monetary judgment from the court which is called a deficiency judgment.

d) Restrictions on deficiency judgments:

(1) Some states provide that the mortgagee is entitled only to the excess of the debt over the fair value of the property (rather than the excess of the debt over the price paid at the foreclosure sale). This protects the debtor.  Under no circumstances could you get more than the FMV in deficiency proceeds.

(2) In some states, deficiency judgments are allowed only after judicial foreclosure – this is a benefit to a borrower.

(3) Some states forbid deficiency judgments following foreclosure of a purchase money mortgage

(4) The USLTA does not allow deficiency judgments when the mortgage was used to finance the purchase of the mortgagor’s residence.

2. Non-judicial foreclosure which allows one to bring foreclosure without bringing legal action

a) The mortgage or deed of trust will provide that the mortgagee or trustee may conduce a foreclosure sale without a court decree.  Mortgage requires 2 parties and deed of trust requires 3 parties (the trustee must also sign it)

b) It is also called a power of sale foreclosure or trustee sales

c) The benefits of a non-judicial sale are as follows:

(1) It is faster

(2) It is less expensive than a judicial sale (but there may not be a deficiency for the lender if a judicial sale is required).

D. Debtor’s right to redeem before foreclosure

1. In the 16th century a borrower would give a mortgage to the lender as a fee simple subject to a condition subsequent

a) If the borrower paid when the debt was due (law only), the mortgagee returned the mortgage

b) If borrower paid a day or more late, lender could keep title and reject payment

2. There was a change in the 17th century in that borrowers began to petition the court for an opportunity to redeem despite being late with the payment.

a) At first the borrower has to have a good reason for being late.

b) Later, courts began to grant the right to redeem routinely, and this right became know as the equitable right of redemption or the equity of redemption.

3. A mortgagor cannot waive the right to redeem (equity of redemption) as a part of consideration for the loan (the law assumes any debtor is unable to protect himself from harsh terms imposed by the creditor).  You are protected from the duress you are under when needing funds and mortgaging such an asset.  This also extends to corporations as well as individuals.

4. Some states permit the debtor to waive the right of redemption in exchange for extension of the due date on the loan (because you have not waived it to get money).  Law is not thorough enough, there may still be oppression in seeking the extension (get extension on one day and waive your right of redemption the next day and the law doesn’t cover this gap) 

5. Limiting the equity of redemption through foreclosure prevents the mortgagor from having an unlimited time or indefinite time for redemption; otherwise, a mortgagor’s property could never be sold.

6. Before, if a mortgagor failed to pay by date for foreclosure proceedings, then mortgagee could enter and retake the property (strict foreclosure)

7. Now with foreclosure by sale the debtor has the right to redeem until foreclosure has taken place.  After the sale, the debtor’s rights are barred.

8. Statutory Redemption is allowed by a large minority of states (Texas doesn’t appear to use).  The debtor may redeem during specified period after foreclosure sale.  The mortgagor must pay the price owed at the foreclosure plus interest.

a) Under statutory redemption the mortgagor may assign the right or transfer by testamentary disposition

b) Also junior lienholders may have rights, almost inferior to the mortgagor.  California denies the junior lienholders right to redemption

c) With statutory redemption foreclosure sale the purchaser is stripped of all interest in the land and restores title in the mortgagor.

d) Strict system protects the mortgagor such that the junior lienholder must wait until the mortgagor’s right of redemption has expired and then they have the right of redemption in priority order (and only 5 days to redeem) 

e) Scramble method - there is no priority for the mortgagor or the junior lienholders.  There is not priority for redemption and no waiting period for junior lienors.

f) Once the mortgagor has redeemed the property under the statutory right of redemption nothing more can be done relative to the property.  It gives the property to the mortgagor and strips the land of all liens and encumbrances.  Foreclosure by the senior mortgagor knocks out all junior lienholders.  Proceeds will be distributed to junior lienholders, on a priorty basis, if there is an overage

g) There is a disadvantage to holding a second mortgage because the senior mortgagor can wipe out your interest and as a junior lienholder will only have an action against the individual debtor, but will not longer have a property interest

h) Lienholders are subject to the recording statutes to determine priority

i) There are always two documents the promissory note and the mortgage.  Some jurisdictions say the mortgage conveys title and some say it is just a lien.  The lien theory is more reasonable. 

j) Grantee must pay the debt or he will lose the property and news grantee will not take subject to the deficiency judgment UNLESS the new grantee assumes the mortgage and can enforce as a 3rd party beneficiary and equitable subrogation. NOTE: the original mortgagor will still be responsible for the deficiency judgment.     

9. Policy for and against.

a) Some states allow the mortgagor to stay in possession until expiration of the redemption period 

b) Others allow the buyer to take possession under a defeasible title

c) It isn’t a problem to give a statutory right of redemption.  Critics argue that is depresses the price bid. Generally, people do bid fairly for the property.  Opposition is based on fear more than reason

E. The main question in the Peugh case is the relationship between the parties.  Has Peugh given up his equitable right of redemption or an outright sale.  The court outlines the following the basic rules of law:

1. The court will treat a deed as a mortgage if it was used a security for a loan, it will not be considered a deed absolute.

2. The court will look beyond the terms of the document to the intent of the parties.  This is exception to the parol evidence rule and allow the court to go outside the four corners of a clear document to ascertain the intent of the party.

3. The court is very protectionist of the debtor.  You cannot waive or abandon the right

4. These types of transactions will closely scrutinized to make certain there is no oppression of the debtor particularly if there is an opportunistic creditor

5. Must give adequate consideration for the equitable redemption.  A market under-valuation will be a presumption that it is security for a loan rather than a transfer of property.

6. The court then looked at the circumstances is the case (Peugh kept possession, fenced the land, etc.)

F. Notes

1. Must ask when a deal is too good? Ask whether a rational person would have sold the property for this amount?  If the answer is no than the court will nullify the sale and consider it security for a loan.

2. Parol Evidence is allowed to determine if it is a sale or a loan.  Parol will always be permitted in these circumstances.

3. There is a presumption that the document conveys what it purports to convey and then the court has the right to look outside the document depending upon the circumstances of the situation.

4. There must be a debtor/creditor relationship for this rule to be operative

XXI. Covenants of Title (Assignment 46)

A. Covenants to title are never implied they must be express

1. Full Warranty Deed – you have 6 covenants

a) Covenant of Seisin – present.  You are in peaceable possession of the property.

b) Covenant of right to convey – present. You have the right ot convey this property.

c) Covenant against encumbrance – present.  You are warranting that there are no encumbrances on the property that reduce the value of the property.  The fact that the buyer knows of the encumbrances does not matter

d) Covenant of Quiet Enjoyment – future.  I am not going evicted by someone with paramount title

e) Covenant of warranty – future.  The grantor will compensate the grantee if there is an eviction (also if there is a breach of quiet enjoyment)

f) Covenant of further assurances – future.  Grantor will give the grantee any documents that he may need.

2. Under the minority or English Rule of Law all 6 of the covenant run with the land.  Under majority rule only the future covenants fun with the land under the theory that the present covenants are breached upon conveyance

3. Special Warranty Deed – often used by banks, generally they are statutory.  Only warranting your own behavior and nothing that a remote grantor may have done

4. Quit-Claim Deeds – there are no covenants.  Estoppel by deed is the theory we have seen this under.  Can be more or less that the grantor thinks that he has.

5. Doctrine of merger the covenants must be included in the deed or you lose them, they are not implied.

6. Covenant of title is the seller’s express promise.

XXII. Liability for Defects:  The Time Between the Contract and Deed:  The Doctrine of Equitable Conversion

A. Default rules – gap fillers if the parties have not agreed

B. The slim majority rule of law is that equity treats as done that which ought to be done.   The purchaser is the equitable owner and the legal owner is the seller and the loss falls on the buyer.  The seller can enforce the agreement even if the property has been damaged or destroyed and the buyer must pay the full price.

C. The theory that is gaining in popularity is the Massachusetts rule that says there is an implied condition that the property will be there and there is a failure of consideration and the contract is rescinded and the $$ must be returned.  The rule may be harsh to the seller if the buyer is in possession.

D. The UVPRA (Uniform Vendor and Purchaser Risk Act) says that if legal title is still with the seller and the buyer is not in possession and all or a material part of the property has been destroyed which the purchaser did not cause then the seller will bear the risk.  If legal title has passed or the buyer is in possession and the seller did not cause the damage, then the risk will be on the buyer.  The statute (which Texas follows) does not define possession, substantial, or material which leads to conflicts and varied results.  It is a happy medium between the common law rule and the Massachusetts Rule

E. Drafting.  You do not want to fail to discuss this gap period with your client.  This is a huge malpractice area.  Be sure to include the planned use for the property and perhaps percentage or dollar values that you are not willing to assume.  You have a duty to your client to cover these issues, i.e., fire, zoning, etc.

F. Tactical considerations.  You want to be able to get out of the deal or get an abatement in price if something detrimental happens to the property.  Seller is in the better position to cover losses from fire, flood, etc.  Professor says the seller should cover zoning changes, again in a better position to know.  However, the buyer in contemplating the purchase should also be in a position to know and should fight the change.

G. The issue of insurances if the buyer has equitable interest and the seller has legal interest but only one has insurance (usually the seller).  What do you do:

1. Majority says the buyer can get the insurance proceeds under a theory of constructive trusteeship and it prevents unjust enrichment to the seller and a windfall to the seller.  The other view is that the buyer wasn’t paying the premiums and would not be entitled to the proceeds (risky to reduce settlement by the amount of premiums if the seller has been paying the premiums for years).

2. The minority says the insurance is personal between the insured and the insurance contract and the buyer would not get the proceeds

3. Problematic if both the seller and the buyer carry insurance.  Buyer will get his proceed and the majority allows the seller to recover and get a windfall (hasn’t lost anything) and under a minority view the seller cannot get the proceeds and the insurance company gets the windfall.  It is all a matter of determining whether the individual that has been paying premiums or the large corporation should get the windfall.

H. Eminent domain. If there is no statute covering this then buyer gets the land the buyer get the condemnation award and Massachusetts even follows this approach.

I. ULTA purporting to be a way of dealing with some of the problems associated with equitable conversion.  No jurisdiction has adopted it.  It is like the UVPRA.  It seems to give the buyer too many remedies.  Should not be able to force the seller to take a lesser price.  Tries to balance the equities.

XXIII. Review

A. The take home problem – see notes

B. Does violating the statute of frauds violate an agreement?  No, unless there is a lawsuit (it is valid between the two parties).

C. How does one terminate an irrevocable license?  It will terminate one the licensor tells you that you must license but you will have time to remove your property and recoup your losses.  Irrevocable doesn’t not mean perpetual, it is a misnomer.

D. The expenditures must be in part for the benefit of a licensor in an irrevocable trust in Texas.     

E. With easement you have the right to ingress and egress, so can’t construct gates.  Gate issue is appropriate for both fee and easement.

F. Individual homeowner can bring an action where the homeowner’s association refused to act.  That is why it is reciprocal.

G. Depending on when the estates are divided the adverse possessor may prevail.  If AP began after the estate was divided he won’t prevail, but if before the LE was created the adverse possessor will prevail

H. Color of title - if one believes that one has good title but the document isn’t valid based on a technicality then you don’t have to meet the hostile element or under claim of right element.

I. Doctrine Unequivocal referability – your actions must be explained by no other means than that you had an oral agreement concerning the sale of land.

J. Most jurisdictions don’t require good faith in AP because it is based on William the Conqueror. 

K. Strict vertical privity means you take the exact estate and only required on the burden side at law from the covneantor (can be a smaller amount of land, but same estate, i.e., one quarter of an acre when the covenantor owned the whole acre).  Loose VP is any estate from the covenantee (fee but conveyed lease, LE)

L. Prescriptive easement to get an implied easement or extinguishing an easement through AP.  There is NO prescriptive covenant.

M. Does it matter if an easement is appurtenant or in gross for purposes of the reasonableness of increased used?  If the in gross grant is personal, you can’t increase the use; otherwise you can increase use per the rules.

N. Court put a greater burden on a grantor who reserved an easement for himself because he controlled the document.  The courts go easier on the grantee.

O. Reservation (new interest) vs. exception (carves out the same estate).

P. Appurtenant means that the properties be adjacent to each other (within some logical radius of the property)   

XXIV. Final exam hints

A. You can’t make up rules of law

B. You must know the rules of law, apply the correct law to your facts

C. Don’t repeat the facts back to her, she already knows the facts because she wrote them 

D. If there is a particular public policy use it, but don’t make up public policy for your facts 

E. Don’t misread the fact

F. Don’t write a legal conclusion, ask why. Can’t say it is an easement, you must tell her why it is an easement

G. Don’t use old outlines from people who had Prof. Moore before, it has old law

H. If you don’t apply the cases, she will deduct 30 points, you must use them together.  If you only use one case, she will deduct 15 points.  However, don’t spend your entire time on the cases.  They will be attached to the exam.  Don’t talk to anyone about the cases.  Mention the case by its first name.  Don’t cite the text cases.

I. If you don’t use both the cases, she will deduct 30 points

J. Don’t leave early

K. She wants rules and analysis.  Don’t short change the analysis and hit all the issues.  Don’t cite the incorrect rule of law and then the analysis is faulty.  NO general statements without application.  Every fact has some relevance.

L. She errs on giving lots of issues to deal with rather than just few.

M. Don’t go over the time on any section.

N. Use any statutory period that she gives you.

O. Six to Eight short answer questions

P. 30 multiple choice (10 easy, 10 medium, and 10 hard) – one minute and three quarters for each question 

Q. Use 90 minutes for the essay

R. If everyone has been prepared, she may lift up the bottom of the curve

S. The cases will have a “theme.” 

