PROPERTY OUTLINE








Acquisition by Discovery


Plaintiff purchases land from Native Americans


Defendant acquires land form U.S. by patent


Plaintiff sues to eject defendant in an action of ejection


Rules for initial land acquisition


Between different discoverers – Acquisition by Discovery


Rule of discovery applies (basic rule of international law to avoid conflict)


Rule of discovery  = first in time


Between discoverers and natives


Decide between themselves how to deal with land title (no set rules)


Options


Purchase – recognizes ownership by the natives


Conquest – might is right


Acquisition by Capture


Rule of capture – to gain title one must kill, capture, mortally wound, or trap so that the wild animal is within your (certain) control.  Can expend a lot of labor and not get the results of that labor ( an inflexible rule)


Rule of Sportsmen (hot pursuit)


No touch required


Prey must be within reach or pursuer must have reasonable prospect of taking


Intent to convert to one’s own use is required


This is a flexible rule and would be costly to litigate


Both the Rule of Capture and the Rule of Sportsmen are first in time.  Rule of Sportsmen is first to see/pursue it and Rule of Capture is first to kill or capture it.


First in time doesn’t do you a lot of good without a rule


Whaling Custom


Fast Fish/Loose Fish – Rule of Capture


Iron-in-the –whale – Rule of Sportsmen


Salvage Fee – split profits with finder


Ratione Soli – ownership of wild animals on one’s land by virtue of owning the land ( also called constructive possession)


Relativity of Title – title is relative depending on where you stand.  He who has the better legal standing has the better title


Rule of Animus Revertendi – if a wild animal has a habit of returning, the owner does not lose title when the animal leaves during the day.  Places the burden on the person claiming title to the supposedly domesticated wild animal to mark it, collar it, etc. to show possession


Rule of Escape – if wild animals escape from a possessor, the possessor loses his property rights based on possession and the animal is again subject to the Rule of Capture


Rule of Increase – oldest legal rule in the world (from Hindu law), offspring of a domestic animal belongs to the owner of the mother absent any agreement to the contrary


Fugitive resources, oil and gas –based on the law of capture.


Tragedy of the Commons – will over exploit the resources if property is not privately owned.  Publicly owned land leads to exploitation of resources and also the problem of free riders.


There are also increased transaction costs 


There can be a hold out problem, where one person won’t agree with how to dispose of the property if commonly owned


Right to protect your person is more privacy based than property based


Conversion – wrongful exercise of ownership rights of personal property of another


Acquisition by Find


Deals with personal property.  Real property is the land and fixtures, land and everything with expectations of not being moved is real property and everything else is personal property


Bailment – rightful possession of personal property by a person who is not the owner, creates a bailor/bailee relationship.  In bailee (finder) vs. bailor, Bailor wins relative to lost property 


Relativity of Title for lost property


True owner has the highest claim


Subsequent possessor has next highest claim


Next subsequent possessor has the next highest claim and so forth on down the line of subsequent possessors


Why protect the first finder?


To promote peaceful public order ( to prevent crime and self help, don’t want F1 going after F2


Prevents self-help


Constructive Possession – you own everything attached to or under the land regardless of whether you know about it (what if property is inside something attached to your land, such as the brooch in the house)


Bridges v. Hawks worth (lost property)


Finder v. locus (land) owner with no knowledge of property results in finder winning


Locus owner acts as finder’s bailee


South Staffordshie (lost property)


Landowner v. employee/finder results in landowner winning.  Employee has not reason to be on property except for landowner’s purposes


Landowner owns found item via constructive possession


Elwes – true owner has the highest claim to all others UNLESS true owner abandons his/her rights


McAvoy – locus owner v. finders results in locus owner winning for mislaid property (distinguishing between lost and mislaid property)  Assumes true owner will come back to get property; therefore, locus owner should safe keep it


Treasure Trove – general rule is that finder gets the treasure even if he is trespassing


Acquisition by Gift


Elements of a Gift Inter Vivios


Donative Intent


Delivery to Donee – three types of delivery


Actual or manual delivery 


Constructive delivery (keys to a car)


Symbolic delivery ( a letter)


Rule of manual delivery- you must manually deliver if physically possible


Acceptance by Donee


Elements of a Gift Causa Mortis


Donor must had disorder that makes death imminent (includes cancer, AIDS, suicide)


There must be not recovery and death must occur


There must be intent for the gift to take effect at death


There must be delivery


If there is recover you must re-give gift or do inter vivos gift


Has the effect of removing the property from the estate so that it will not pass to the recipients of the will


Interpreted strictly by the courts to discourage fraud and encourage wills (that is why we have the statute of  Wills)


Freehold Estates


Fee Simple Absolute (FSA)


Defeasible Fee


Fee Simple Determinable (FSD)


Fee Simple Subject to Condition Subsequent (FSSCS)


Fee Simple Subject to Executory Limitation (FSSEL)


Fee Tail (FT)


Life Estate (LE)


Seisin – possessory use pf the land.  Livery of Seisin was the ceremony required to pass seisin (pledged their fealty) by handing a twig or clod of dirt or walking the land to show conveyance from one tenant to anther in feudal times.  A possessory estate is a person who has possession, person is ssisin


General Rules


Every estate, except FSA MUST be followed by a future interest


Every conveyance MUST end up in someone’s hands as a FSA


Language creating FSA


Early common law – “to A and his heirs.”  Would go to son and that son’s son, etc. per primogeniture as long as the taxes were paid


Modern Law – “to A” creates a FSA


If you are living, you don’t have heirs, you only have heirs apparent


Children are not heirs, they are issue


Definitions


Decedent – dead person


Intestate – dies without a will


Testate – dies with a will


Heirs – persons who survive the decedent as designated by the intestate statute


Testator – person who make will


Issue – descendants (children, grandchildren, great grandchildren, etc.)  NOTE issue does not equal children


Ancestors – everybody above you (parents, grandparents, etc.)


Collateral Kin – blood relatives that are not issue or ancestors


Escheat – to die intestate without heirs and the property goes to the state 


Vested remainder – no one can take it away from you


Per stirpes (“by the stocks”) means that if the parent is dead the children will stand in the parent’s place for inheritance purposes.  Passes the share of the parent on down to the children in equal shares


Per capita – not going to pass inheritance through to the children


Reversion – interest created in grantor; property reverts to grantor after expiration of previous interest


Remainder – interest created some person(s) (remainderman) other than the grantor


Primogeniture – oldest son always inherits


Ultamogeniture – youngest son always inherits


Defeasible – means the estate can end or terminate 


Fee Tail (FT)


Language creating a fee tail – “to A and the heirs of his body”


Must classify comma to comma (a comma tells you everything)


Future interest – always followed by a reversion or a remainder


Disentail – turning a fee tail in to a fee simple absolute (FSA) by conveying it to somebody, must put it in a deed.  Easy to destroy a fee tail even in the four states that still have them (Del., Mass. R.I. and Maine).  NOTE:  you cannot use a will to disentail, it must be done via a deed (ON EXAM)


Three ways to classify fee tail language if fee tails are not recognized


A= LE, A’s issue = Rm in FSA


A= FSA (larger number of jurisdictions use this since a could disentail by a deed anyways)


A=FSSEL, B=EI in FSA


Life Estate (LE)


Language creating LE is “to A for life”


Common law presumption - if language is ambiguous, construe it as a life estate


Modern day presumption – if language is ambiguous, construe it as a FSA


Three types of waste.  Remaindermen are allowed to sue for waster.  The greater the reaminderman’s interest , the more control the remainderman will have (i.e., if a life tenant is old).  The remainderman interest increases as the life tenant grows older.


Affirmative waste arises from voluntary acts like burning down the barn


Permissive waste arises form a failure to act (e.g., life tenant lets barn fall into disrepair) it is a question of negligence, not intention


Ameliorative waste arises from voluntary changes that increase the value of the property (under English law the remainderman was supposed to get exactly what grantor had)    


Open mines doctrine – if the mines are open, the life tenant can mine, if the mines are not open, the life tenant cannot mine


Can log as long as it is good husbandry


Fee Simple Determinable (FSD) – ends automatically when a stated event happens


A fee simple determinable can only be followed by a possibility of reverter (POR).  A POR is a future interest (FI) that is held by the grantor and automatically reverts when condition occurs


Language creating FSD – language of duration such as “so long as, “ while,” or “during”


Fee Simple Subject to Condition Subsequent (FSSCS) can only be followed by a Right of Re-entry (ROE).  A FSSCS does not automatically terminate (unlike the FSD), grantor may enter to terminate when the condition occurs


Language creating FSSCS – “but if,” provided that,” or “however”


Right of re-entry (ROE) is the future interest created that is held by the grantor and the grantor may step in and take land when the condition occurs 


Covenant – a promise made by a grantee that a specified act will or will not occur


Breach of covenant results in an injunction or damages, not forfeiture of property


Language of covenant – “promises”


Life Estate Defeasibles:  re:  marriage, analyze the purpose


If intent is to coerce abstention from marriage (LESCS), the court will find it void (“to A for life so long as A remains unmarried then, to B”)


If intent is to provide support until remarriage (LED), the court will find it valid (“to A for life, but if A remarries, then to B”


If it deals with marriage, courts want to interpret as broadly as possible


Hierarchy of Estates


FSA


FSD/FSSCS/FSSEL


FT


LE


Leasehold estates


Term of years (Rv in grantor or Rm in grantee)


Periodic Tenancy (Rv in grantor or Rm in grantee)


Tenancy at Will (Rv in grantor or Rm in grantee)


Future Interests


Three future interests that can be retained by grantor


Reversion (Rv) – preceded by a Fee Tail or Life Estate


Possibility of Reverter (POR) – preceded by FSD (can’t be sold or devised, can only transfer with inter vivos conveyance or pass to heirs)


Right of Re-entry (ROE) – preceded by FSSCS (can’t be sold or devised, can only transfer with inter vivos conveyance or pass to heirs)


Future Interests created in grantee


Vested remainder (VRm)


Indefeasibly VRm


VRm Subject to Divestment (VRm S to D)


VRm Subject to Open/partial (VRm S to 


Contingent remainder (CRm)


CRm because unascertained


CRm because subject to condition precedent (must meet a condition before taking possession of property)


Alternate Contingent Remainders


Anywhere you have a CRm there must be a Rv to grantor 


Executory Interest (EI)


Springing EI (springs out of the grantor)


Shifting EI (shifts from a grantee, divests a grantee)


Each interest can be sold; however, the name will not change, O can convey a POR to B but B will still have a POR.


All interests can be sold but the value will be different depending upon the certainty of the interest


There are three types of future interests in transferees


VRm


CRm


EI – totally prohibited until 1536 with the passage of the statute of uses


Definition of a remainder – a future interest that waits politely until the termination of the preceding estate at which time the remainder moves into possession if it is then vested  


Remainders can only follow Fee tails and life estates and leasehold estates (TY, PT, and TW)


Definition of an executory interest (EI) – a future interest that is rude and can divest or cut short a preceding estate


EI can only follow FSSEL, LED (life estate determinable – the marriage problem) and VR S to D


In an EI the condition must be done either prior to or at the moment of the possessor’s death for divestment to occur


Vested remainders (VRm):


Given to ascertainable person AND


Is not subject to a condition precedent (other than the natural termination of the preceding estate)


Contingent Remainder (CRm):


Given to unascertainable person; OR


Subject to a precedent


VRm subject to Divestment (VRm S to D)


A remainder that is vested but is not certain of becoming possessory


Can only be followed by an EI (not CRm even though it seems like a CRm)


VRm subject to Open (VRm S to O)


A remainder that is vested but is subject to partial divestment by another member of the class holding the interest


Rule of convenience – once one member of a class is eligible to take actual possession of the land, the class closes


CRm because unknown


Example is “to A for life, then to the heirs of B”


CRm because of condition precedent


Example is “to A for life, then to be if B graduates from school”


Can have CRm because of both reasons (unknown and condition precedent)


If the condition can only occur after take the land (i.e. to B so long as he uses it for dairy farming you have a condition subsequent or VRm in FSSEL


VRm subject to divestment has a condition that can (but does not necessarily have to) occur before possession


Rule of Thumb – if you have a VRm Subject to Divestment and there is a future interest it will be an EI 


You must read and analyze the condition to understand what is happening.  If it seems close, ask yourself if it can happen within one year


Alternative Corms – Corms that are incompatible.  Only one remainderman will take possession, the other remainderman will never vest


Example is “to A for life and then to B if B survives A, and if B does not survive A then to C


If the first future interest is a CRm then the second future interest has to be a CRm


If the condition can only occur after you take the land (i.e. so long as B uses the land for dairy farming) it is a condition subsequent


VRm S to O – if condition can (but does not necessarily have to) occur before possession 


Rule prior to 1536


No future interest could be created in favor of a transferee if the interest will cut short a freehold estate


No freehold estate could be created to “spring up” in the future (i.e., to B in 10 years or to A and her heirs when A marries B)


Three ways to create a use


Feoffment to uses


Bargain and sale deed


No livery of seisin


O bargains and sells with a deed:  “to A and his heirs”


Since deeds weren’t recognized O holds legal title which created s use for A 


Covenant to Stand Seised


O promises (a covenant) to stand seised in favor of his daughter A (a secret covenant) “to O for the use of daughter when she marries B”


Statute of Uses (effective 1536) – took legal interest from the feoffee and gave it to the cestui que use


Created a FSSCS but had to use new language and therefore called a FSSEL


Effects of the statute of uses (multiple choice question on exam)


Created FSSEL and EI


Led to abolition of forced primogeniture with the passage of the Statute of Wills in 1540


Deeds replaced livery of seisin with the passage of the Statute of Frauds in 1677 


Shifting EI – shifts form one grantee to another


Springing EI – divests a grantor


Two CRms begin every long problem


Rule in Shelley’s Case


Applies only to Rms, not to EIs


Applies regardless of intent (it is a rule of law and the grantor’s  intent doesn’t matter)


Rule is as follows


One instrument


Creates LE in A AND


Rm in A’s heirs in FSA or FT ( then A is interpreted to had LE and Rm)


Then change the Rm in A’s heirs to a Rm in A


On the exam do NOT include merger in the Rule of Shelley’s Case


Doctrine of Merger – When a LE and the next vested estate in fee falls into one person’s hands, the estates merge into the larger estate unless they are separated by a LE 


Exam question – if asked what happens in the Rule in Shelley’s Case, DON'T INCLUDE THE DOCTRINE OF MERGER


Doctrine of Worthier Title


Inter vivos conveyance from O


“to A for life, then to O’s heirs”


Change “O’s heirs to “O and his heirs,” i.e., change the heirs’ CRm to a Reversion in O


The rationale was the inherited property was better or “worthier” than conveyed property (the king got tax dollars on inherited estates)


The third rule furthering marketability was the Doctrine of Destructibility of Contingent Remainders (CRm)


If a CRm in land


Does not vest at or before the natural or artificial termination of the preceding freehold estate


An example of an artificial termination is A selling his life estate 


Then the CRm is destroyed and 


Seisin will move to the next vested estate


Merger Exception – if a life estate and the next vested estate are created simultaneously in the same person, the interests do not merge at the time so as to destroy CRms.  But if the interests are thereafter conveyed to another, the CRm is destroyed


Example of merger exception is O conveys:  “to A for life, then to B for life if B survives A, then to A and his heirs


A has a LE, B has CRM in Le, and A VRm in FSA


Where it is for the child’s benefit, a child will be treated retroactively as “in being” from the time of conception if the child is later born alive


Rule Against Perpetuities (RAP) – No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest


Rationale is that we don’t want property to vest too far in to the future and if it does it is void


Doesn’t apply of t PORs, ROEs, or Rvs (deemed vested when created)


RAP:


If a CRm, EI, or VRm S to O


Might not vest or fail 


Within 21 years after the deaths of all the people alive at the time of the conveyance


Then the CRm, EI, or Vrm S to O is void when created and stricken from the conveyance


RAP never applies to interests created in the grantor


Key thing to look for in RAP is whether the problem devises or conveys


If an interest is void under RAP you simply cross it out


RAP never applies to the first interest because it is the possessory estate – the LE


RAP applies to re-purchase options, options to renew lease, and condos)


RAP is “what might happen” and you must assume the worst.  Also have the “wait and see tests” in which you determine whether the interest can vest or fail within the common law perpetuities period based on facts existing at the time of conveyance (i.e., do the create, kill, and count approach) which include:


Common Law Wait and See – wait and see whether the interest actually vests or fails within the common law perpetuities period (21 years after all lives in being).  Can’t say without facts if the interest is valid or void because you have to wait and see


USRAP Wait and See 


Interest is valid if it would pass the common law what might happen test


Interest is valid if it vests or fails within 90 years of the date of conveyance


If void, the court will reform


Abolished application of RAP to options and commercial transactions 


Vest in interest – when the holder of the future interest


Is ascertained


Not subject to a condition precedent


If part of a class, the class is closed (for RAP only)


Create, kill, and count approach


Create some who was not alive at the time the interest was created but who could possibly vest


Kill everyone alive at the time the interest was created


Count 21 years – if it is possible that the person created can vest or fail only after 21 years, the interest is void


The question to ask in can any condition created occur after 21 years


Short cut – if you cannot create someone who will vest an interest it is valid per RAP


The condition was given a chance.  The condition is like a gun – it either shoots (vests) or misfires (fails)


For interest to vest is to become ascertained and/or meet your condition precedent (the CRm or EI vest) – the gun fires


For interest o fail you have not become ascertained or met your condition precedent – the gun misfires


For interest to be destroyed/void – it gets destroyed before having a chance to vest or fail under RAP – you aren’t given the gun


Concurrent Estates (“to A and B”)


Coparency – the way daughters would take in land in primogeniture if sons 


Partnership – dealt with in agency


Tenancy in common – least restrictive, has the following characteristics


Descendible and devisable


Conveyable


Partition – two types


Physical Partition


Partition by Sale


Unity of Possession


No survivorship rights


Parties had 100% right to use of the land


Joint Tenancy


Not descendible or devisable


Conveyable but converts to a tenancy in common


Partition – two types


Physical Partition


Partitions by Sale


Survivorship rights – because of this you can’t devise it, at death it automatically passes to the other joint tenants 


4 unities (PITT)


Possession – each must have a right to possession of the whole.  After a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession to the other joint tenants.  The unity of possession if essential to a tenancy in common as well, none of the other three unities is required by a tenancy in common 


Interest – all joint tenants must have equal undivided shares and identical interests measured by duration


Time – the interest of each joint tenant must be acquired or vest at the same time 


Title – all point tenants must acquire title by the same instrument or by joint adverse possession.  A joint tenancy can never arise by intestate succession or other act of law


Can’t have joint tenancy in community property states.  You can make it separate and then hold it as joint tenants


In the conveyance you must include the words stating survivorship (“to A and B jointly with rights of survivorship) otherwise the court will treat it as a tenancy in common.


Joint Tenancy keeps the property out of probate- when the party dies it is like he never owned it.  Also protect you against creditors – when one party dies with liens against the land, the debt dies or extinguishes with the party that died 


Tenancy by the entirety


Just like a joint tenancy but also has the fifth unity of marriage


Divorce severs tenancy by entirety and modern day courts convert it to a tenancy in common (prior to modern day divorce changed a tenancy by the entirety to a joint tenancy)


Cannot create a tenancy by the entirety prior to marriage (be careful to read the problem carefully)


Two types of jurisdictions relative to mortgages


Title theory – title passes to the lender when the mortgage is made.  Traditional view that title passes to the mortagee subject to a right of redemption in the mortgagor.  As you pay you redeem yourself and eventually get title back. Treats the mortgage as an equitable interest.  Upon mortgagee’s death, the mortgage dies or disappears with him


Disadvantages to title theory – it will chill lending, banks will want both joint tenants on the loan, banks won’t want to work out problems with lenders in default (will proceed with foreclosure).  If mortgage is extinguished, the survivor will get a windfall.  Most joint tenancy were between family members and courts tend to protect the family home thereby justifying extinguishing the mortgage


Lien theory – the mortgage interest on only a security interest.  The lender never gets title, the purchaser retains title.  The mortgagee’s/lender’s title is only a security title (i.e., one given to secure payment of debt).  It doesn’t sever the joint tenancy


A lease given by one joint tenant will dies with the joint tenant, although some courts will say the lease survives the joint tenant.  A lessee stands in the shoes of the lessor/joint tenant.


Joint tenancy doesn’t sever until the actual conveyance.  If in a divorce, the joint tenants agree to sell the land and split the proceeds and one spouse dies after the divorce but prior to the sale of land, the other spouse will have rights of survivorship and get the land rather than the land passing to the dead ex-spouse’s estate.  Moral to story – sever the property in the divorce decree


Partition – a right you are entitled to under both joint tenancy and tenancy in common


Partition By Sale – only when the physical aspects of the land makes partitioning impracticable (having to divide the land up into lots of small parcels) or inequitable and the interest of the owners would be better promoted by a partition by sale


Majority of courts say to do partition by sale because how do you determine who get what and if the party opposing partition by sale opposes it strongly enough, he can purchase it himself


More efficient and valuable to partition by sale


If not tenancy in common or join tenancy and you physically partition the land the individual/separate owners will have to internalize the externalities or cost of harm they have done to the land (i.e., hazardous wastes)


Agreements to no partition the land must be for a reasonable amount of time so as to not restrict alienation


There is no right to partition in a tenancy by the entirety


Resolving disagreements between co-tenants


Voluntary agreements – once agreement is in place contract law comes into play


Partition


Physical


Judicial Sale


Accounting


As a co-tenant you do not owe rent to other c-tenant unless (EXAM QUESTION)


There is an agreement to pay


Ouster (blocking possession, access, use of  the land), shown by


Beginning of adverse possession. Statute of limitations has begun to run to adverse possession, hostile and notorious possession


Refusal of physical entry (just placing a lock of the door wasn’t refusal of physical entry, it was protecting the property)


Demand for rent doesn’t create ouster.  Some jurisdictions (minority) will say request for rent will create liability for continuous operations, over a long period of time)


Two possible rules:


Majority – demand doesn’t require payment of rent.  Supports the efficient use of land because both tenants will want to use the land productively and get income


Minority - you have to pay rent if your co-tenant asks for it – avoids litigation costs.  Don’t have to prove ouster and the burden is on the co-tenant to make an agreement (promotes voluntary agreement) and avoids forced partition, which will cause income producing activity to be sold


Rent due from co-tenant’s lessees


Must be shared with co-tenants


Based on actual receipts, not fair rental value


For accounting co-tenant will bet half the rental receipts.  Better to be considered ousted and get market value (reasonable rental value) if the proceeds from the lease are below market


Leases cannot be cancelled by other co-tenants during the life of the lessor


There is no adverse possession if you (lessee) are on the land with permission


Co-tenant has fiduciary duties if:


Family (some jurisdictions)


Co-tenant acquires by foreclosure or tax sale (theory is the land was saved for all co-tenants no just so person redeeming property could get 100% ownership)


Adverse possession (there must be strong evidence in jurisdictions that allow this) asserted against co-tenants


What you are liable for in an accounting action


Rents from third parties must be shared


Actual receipts (not fair rental value)


Taxes and mortgages on land – co-tenant who pays has right of contribution form other co-tenants or take a credit in the accounting or partition actions.  A co-tenant in sole possession may not have the right to taxes or mortgages from other co-tenants (basically the taxes and mortgage are rent that the sloe possessing co-tenant is paying)


Necessary repairs – if one co-tenant fixes roof – can’t get reimbursed form other co-tenants.  Some jurisdictions may allow credit for the repairs (but cannot sue)


Improvements – no rights to contribution or credit, but generally court will try to give improvement to co-tenant who paid for it 


Common law marital property


Characteristics of common law marital property


Husband and wife have separate property


Ownership of separate property is given to person who acquired it 


Problem with common law martial property is that it is so unfair when it comes to divorce (courts moving toward equitable distribution of property)


In common law marital property you have alimony


Common law marital property is based on the fiction that the husband and wife are one person and that person is the husband


Traditionally at divorce the property went to the person who acquired the property.  Modern day approach is moving toward an equitable distribution (NOT EQUAL distribution which is community property)


Coverture – wife moved under husband’s protection.  She ceased to be a legal person for the duration of the marriage.  Except for clothes and ornaments, known as paraphernalia, all personal property owned by wife at the time of marriage or acquired thereafter, including her earnings, became the property of her husband.  The wife kept title to real property, but the husband had the right of possession to all the wife’s lands during marriage including land acquired after marriage.  That right, known as jure uxoriso, was alienable by the husband and reachable by creditors.  The wife had the duty of rendering services within the home and the wife received the benefit if husband’s support and protection


Married Women’s Property Acts


Gave wife separate property


Immune from husband’s debt


Controls her own earnings


Husband is still expect to work and wife expected provide services in home


Common law moving to equitable distribution of property based on factors set out in Uniform Marriage and Divorce Act (1973) 


Duration of marriage


Prior marriage of either party


Antenuptial agreement of the parties


Age


Health


Station, occupation, and sources of income


vocational skills 


employability 


estate


disabilities and needs of each party


In some states equal distribution is required, in others it is a presumptive rule (perhaps only in a long marriage), and in others it is a starting point for the application of the factors listed above


What property is subject to equitable distribution?


Some states say all property is subject o equitable distribution (even that property brought into the marriage)


Other states say “no” just the marital property (acquired after marriage)


Types of alimony in common law marital property states


Rehabilitative –for a limited period of time until the spouse can enter the job market and become self-sufficient


Permanent – for really long marriages for equity


Special needs alimony – custodian of child with special needs ( is unable to support himself through appropriate employment or is the custodian of a child whose condition or circumstances make it appropriate that the custodian not be required to seek employment outside the home


Either spouse can receive alimony (not just for wives)


Court gave the following reasons for a degree (MBA) not being property


No exchange value


Terminates after death (so do a life estate, contingent remainder)


Not assignable, can’t be purchased (so are wild animals, found watch, discovered land)


May not lead to future acquisition of property


Not conventional property


the case is not about the degree, it is about future earnings


Solution could have been reimbursement alimony (but doesn’t consider the opportunities the spouse gave up to put him through school)


May have been better to base it on expectations but how do you value the MBA and its contribution to those expectations


Should you look at the parties’ expectations of making a better family unit in the future? Do you take into account  the possibility of divorce due to high divorce rate?


WARNING – don’t confuse marital property with community property


New York has a statute that says court can take into consideration the “contributions and services as a spouse,” “ the career or career potential” of other party, “any interest in business, corporation, or profession.”  New York views the marital relationship as an economic partnership.  The husband’s success is “our success” and rightfully earned – wife can get it if husband earned it.


WARNING – it doesn’t say equal distribution, it says equitable distribution and things will change based on the facts


Distribution at death for common law marital property


Personal property of decedent spouse


Wife takes 1/3 if there is surviving issue, it no surviving issue, the wife gets ½


Husband takes all of the wife’s personal property


Personal property is anything that is not real property


Real property distribution at death for common law marital property


Dower – wife gets life estate in ½ of each parcel of land in which husband was seised during the marriage and which was inheritable by issue


Attaches at the moment of marriage.  Purchasers/creditors took subject to wife’s rights.  At time of marriage the wife gets dower rights.  Dower rights are inchoate because the husband has not yet died.  Gives wife protection from purchasers/creditors


Curtesy – husband get life estate in all of wife’s land but only if husband and wife had issue born alive and capable of inheriting.  If no issue, the husband gets nothing.  Attached to all freehold land (all estates except leaseholds) wife was seised during marriage and inheritable by issue


WARNING – joint tenancy won’t be covered by dower or curtesy because of rights of survivorship that a joint tenancy has.  Also life estates and tenancy in the entirety are not inheritable and won’t be covered by dower or curtesy


EXAM HINT – always get rid of fee tails by disentailing


Husband wants to purchase property and not have the property be subject to dower – how does he do it?


Power of appointment – create life estate and give tenant the power of appointment to sell the land


Put it in a trust


Create a corporation and put it in the corporation


Modern Elective Forced Share


Spouses can take a share (usually 1/3 or ½) of all real and personal property that decedent spouse owned at death


Spouse does not have to take forced share, can elect to take through the will if available


Community Property – in minority of states – only 8 states (Texas, Arizona,)  The husband and wife contribute equally to the marriage and should share equally in the results; however, moving to equitable distribution of property if there are children


Community property is the earnings during the marriage and the rents, profits, and fruits of the earnings (can only exist between husband and wife; whereas joint tenancy can be between any two or more persons) and you cannot sever community property; whereas, a conveyance can sever a join tenancy.  There are no survivorship rights at death with community property.  If spouse dies intestate, the intestacy statute will tell you where it goes, usually the surviving spouse and the issue will inherit equal shares


Separate property is property that is not community property


Property acquired before the marriage


Property acquired during the marriage by gift, devise, or descent


How do you handle the earnings of separate property after the marriage?


In Texas, earnings from separate property become community property.  Other jurisdictions say that earnings of separate property after the marriage stay separate property


You can do whatever you want with your community property (at death you get to say where it goes) – same as with your separate property


Cannot have a joint tenancy in community property (can have a joint tenancy is separate property).  You can never have a tenancy by the entirety in a community property jurisdiction


Transmuting the character of property – must be done by the agreement of both spouses.  Can change separate property to community property and vice versa.  Can be an oral or written agreement


Presumption – if you acquired or possessed something during the marriage, it is community property.  This presumption can be overcome by a preponderance of the evidence 


Division upon divorce – CA, NM, and LA have an absolute equal division of community property upon divorce.  Other five states, including Texas, say equitable distribution upon divorce


Management of Community Property


Prior to 1960 – the husband was the manger and did not have to get wife’s permission relative to the property


Modern day – husband and wife are co-managers and have fiduciary duties.  Must use good faith, but not good judgment


Unless there is a statute that says both spouses must agree (joinder) – a manger can sell both personal property and real property


Some states say that a manger can make valid gifts of property.  Other states say the other spouse can set aside the gift (example is the W.C. Fields case).  To set aside a sale or gift means like it never took place


Liability to creditors – liability follows management and control.  If you have management rights the creditors can get you.  If  both spouses are managers ALL community property is open to creditors


Mixing community property and separate property – 3 different jurisdictions:


Inception of Right – character of property is determined at the time the property is acquired.  Community property estate us entitled to return of community payments plus interest


Time of Vesting – character is determined at the time when title vests (i.e., when the last payment is made)


Pro Rata Sharing – community payments “buy in “ a pro rata share of title 


Marital property states only have separate property


Community property states have both community property and separate property.  There is no dower, curtesy, or tenants in the entirety in community property state.  You can have a joint tenancy or tenancy in common as long as it is separate property


Migrating Couples


Property’s character is determined by spouse’s domicile when acquired (if acquired in a marital property state it is separate property even after moving to a community property state)


Once characterized, the property does not change character unless both parties consent


Personal property – at death, law of decedent’s domicile governs disposition (must be characterized as either separate property or community property)


Real property – at death the law where land is located governs disposition (in a martial property state – the husband gets nothing, in a community property estate the husband gets half


Separate property goes where the owner devises it in a will


Contracts between spouses


Community property states allow agreements/contracts about how to hold the property as long as there is agreement between the spouses


Common Law Marital Property states are more hesitant to enforce agreements unless there is full disclosure prior to the agreement


Pre-nuptial agreements – some states require full knowledge of the other party’s assets upon execution


Prostitution is meretricious sexual services (on the exam) – why punish one co-habitant for living together (the woman because man argued it was just for sex) and not the other co-habitant.  Court will uphold an express contract as long as it is no based on prostitution.  Will also uphold an implied contract if it can be proved


Same Sex Marriages – what is the problem with not recognizing same sex marriages


Inequitable results (social security, pension, health insurance, evicted from rent control apartments, no power to make medical decisions, no visitation rights in hospitals and prisons, and no forced share


Same sex coupes could challenge the Defense of Marriage Act under the Equal Protection Clause of the Constitution


Corporations and municipalities are not providing benefits to same sex couples and Vermont recognized civil unions (but other state might not recognize them on the basis of it violates public policy otherwise the sate would have a civil union act


Marriage is the most socially productive and individually fulfilling relationship that one can enjoy in the course of a lifetime


Sex change – jurisdictions differ.  Once your sex, always your sex (chromosomally speaking).  Others allow changing birth certificate after the operation 


If same sex couples can’t have a tenancy by the entirety, go with a joint tenancy and get everything except protection from creditors


There are three types of leaseholds


Term of years – {“to A for 10 years)


Periodic tenancy – week to week, month to month, year-to-year, etc


Fixed period that represents and repeats until somebody gives notice (either landlord or tenant) and if no notice it automatically renews)


The common law notice period is 6 months to terminate a year-to- year lease or longer period.  If the period is less than one year, the notice is equal to the period but not more than 6 months.  If it is a 6 month lease you must give 6 months notice (on the day you move in)


The lease ends the day before you leased it.  If lease starts on October 1st it ends on September 30


Under the common law notice period you must end on the last day of the month.  If you give 30 days notice on 3/15, your lease ends on 4/30 NOT 4/15.  Statutory notice rules say you can move out on and quit paying rent on 4/15.


In common law jurisdictions if you don’t give notice at the end of the year, you will be stuck for another year


If lease requires $2400 annual rent payable $200 per month, some courts will hold that it is a year-to-year lease and others will say it is a month-to-month lease.  The preference is to go with shorter time period and not bind the tenant for the longer time period


Tenancy at will – no fixed period, endures so long as landlord and tenant desire.  If lease is terminated by one party if can be necessarily terminated by6 other parties.  Ways to terminate a tenancy at will:


One of the parties terminates it via notice 


One of the parties dies


Tenancy at Sufferance – holdovers that arise when a tenant remains in possession after termination of the tenancy.  Landlord has two options


Evict and get damages


Consent, expressly or impliedly, to a new tenancy (lease).  Cashing tenant’s check will be implied consent.  Once landlord chooses eviction or consenting, he can’t change his mind.


A holdover converts to a periodic tenancy based on when payments are made (doesn’t bind anyone) and has the same terms and conditions are the original lease


Statutory holdovers can designate period of time, convert it to a tenancy at will, or allow the landlord to charge double rent


Fair Housing Act provisions – bars all discrimination based on race whether public or private, but there are exemptions.  A landlord can’t discriminate based on the following factors:


Race


Color


Religion


Sex


Familial Status, i.e., families with small children


National origin


Does not prohibit discrimination on the basis marital status (unmarried) or same sex couple


“Wanted Female Roommate” violates FHA on the basis of sex  


Includes prohibitions that state you can’t advertise your preference, can say it isn’t available if it is, inducing selling or rental by representation that


 those on the list are in neighborhood (white flight 


Section 3604 (f) says you can’t discriminate on basis of handicap by refusing to let person make modifications; however, landlord can require tenant to restore premises to original state upon moving


Fair Housing Act exemptions


The Fair Housing Act doesn’t apply to single family housing sold or rented by owner as long as owner is a private individual owner, the owner doesn’t own more than 3 such properties at one time nor is entitled to profits from more than 3 such properties, if owner does not reside in house, the exemption applies to only once every 2 years.  Owner can’t use a broker, seller, or agent and can’t advertise the discrimination (they are allowed to advertise, just can’t advertise the discrimination).  If the apartment complex is for no more than 4 families living independently of each other the exemption will apply if the owner lives in one of the units


Under the Fair Housing Act the owner can discriminate, but can’t advertise the discrimination


Civil Rights Act – no exemptions but only applies to race which includes nationality (such as Polish, German, etc.


Possession


American Rule – landlord only has to deliver legal right


English Rule – landlord has to deliver physical possession


Rule of Assignment – conveys the whole term of lease and landlord has a reversion (landlord will have privity of estate but no privity of contract unless there is a 3rd party beneficiary clause in the contract for the benefit of the landlord and the jurisdiction recognizes it)


Sub-lease –conveys a portion of the lease and the lessor becomes the landlord (landlord will have privity of contract with original tenant (T1) but not privity of estate or contract with the sub-lessee (T2)


Under subrogation theory – I am top dog and I will get reimbursement form whoever possible 


Landlord will allow tenant to surrender lease if he can get higher rent in the marketplace


Unless landlord specifically contracts for the right to withhold consent to an assignment, then he can’t unreasonable refuse consent (frustrates alienability).  Commercially reasonable objections include


Financial responsibility of the proposed assignee


Suitability of use for the particular property (chemical company in a residential neighborhood)


Legality of the proposed use


Need for alteration of the premises


Nature of occupancy (office, factory, clinic, etc)


This rule doesn’t apply to residential property.  The landlord can be arbitrary and unreasonable as long as he doesn’t discriminate per the FHA and Civil Rights Act


At common law contractual restrictions on alienability of leasehold interests are permitted to protect the interests of the lessor


Majority rule – majority of jurisdictions have long adhered to the rule that where a lease contains an approval clause ( a clause stating that the lease cannot be assigned without the prior consent of the lessor) the lessor may arbitrarily refuse to approve a proposed assignee no matter how suitable the assignee appears to be and not matter how unreasonable the lessor’s objection may be


To evict the landlord must:


Have the legal right of possession (right of re-entry in Lease) and


 He must exercise the right in a peaceable manner (peaceable means the landlord gives you permission).  Can’t resort to self help without assistance of judicial process


Eviction is not easy, must make certain you have just cause to evict someone from their home.  In commercial setting you aren’t subjecting someone to homelessness.  Summary proceedings are costly and time consuming.


Landlord is under a duty to mitigate damages relative to a defaulting tenant.  Under property law the landlord did not have to mitigate, he did not even have the right to be on the property, but leaseholds are evolving to be more like contracts.  If landlord can only re-let for lesser rent the tenant will be liable for the difference.  Landlord has the burden of proof on this issue of mitigation since he is in the better position to prove it


What if landlord gets a windfall from re-letting the property (i.e., rental values have increased)?  Jurisdictions are split on whether the windfall goes to the landlord or the tenant.


Some say landlord has merely re-entered the property to find an assignee for the tenant (i.e., leasing on behalf of a tenant), leasing on behalf of tenant so give the overage to tenant


Other jurisdictions say that tenant has unclean hands, landlord should get novation, accept surrender of tenant


Landlord has duty to inform tenant of latent defects


Covenant of Quiet Enjoyment – landlord will not disturb tenant’s possession of quiet enjoyment (can be express or implied).  Tenant can’t be disturbed in enjoyment/use of property


Can have constructive eviction if landlord breaches covenant of quiet enjoyment


Tenant must leave and abandon premises in a timely manner to have constructive eviction


Under old rules landlord’s promise to fix something is entirely separate form tenant’s obligation to pay rent.  Paying rent is not contingent on landlord’s repairs (sort of like child support and visitation).


Modern day is more like contracts – that consideration wasn’t given if landlord didn’t do repairs)


Tenant must show permanent interference 


Definition of damages – sue landlord for difference in value of property with the breach and value of property without the breach.  Can also get the difference if you have to move to property that has higher rents


Examples of constructive eviction are noise by other tenants, prostitution (also abortion protestors in the common areas of the abortion doctor’s leased office)


If constructively evicted and the tenant abandons the property, the tenant doesn’t have to pay the rent for the remainder of the lease period but may have to pay back rent


At common law, the landlord had not duty to provide a safe environment (against crime); however, the landlord has a duty to warn.  Jurisdictions are currently split on this


Landlord duties at common law


Implied duty to make and keep premises habitable for short term leases of furnished dwellings


Duty to disclose hidden, latent defects in the premises of which the landlord knew or should have known and as to which the tenant could not be held to have notice of


To maintain common areas used by all tenants in a  building


To undertake carefully any repairs the landlord promised or volunteered to make 


To abstain form fraudulent misrepresentation as to the condition of the leased premises


In some jurisdictions to abate immoral conduct or other nuisance that occurred on the property owned by the landlord if they affected the leased premises


Illegal Lease – this is the second way that a tenant can get out of a lease (another tenant remedy)


Based on the tragedy of the commons – while tenant is id possession, the landlord has no incentive to keep the property in good shape and the tenant has not incentive to keep property in good repair because he won’t be there forever


Rule is that the tenant is not liable for rent if premises are unsafe or have unsanitary conditions in violation of statutory provisions 


This rule does not apply if code provisions develop after the lease is executed, because the landlord was not in violation at the time of the lease


Violations of which the landlord has neither actual nor constructive notice aren’t illegal – this is still an open question.  Landlord may have a duty if it is more than one isolated incident 


Implied Warranty of Habitability


Unless promised, the landlord had no obligation and duty under common law to make premises habitable (unless a short term leas of furnished apartment)


In the rental of any residential dwelling unit an implied warranty exists in the lease, whether oral or written, that the landlord will deliver over and maintain throughout the period of the tenancy, premises that are safe, clean, and fit for human habitations.  This warranty of habitability is implied in tenancies for a specific period (TY) or at will (TW).  Additionally, the implied warranty of habitability covers all latent (hidden) and patent defects in the essential facilities of the residential unit.


Essential facilities are facilities vital to the use of the premises for reasonable purposes


A substantial violation of the codes will be prima facie evidence that the warranty was breached (which shifts the burden of proof to the defendant landlord)


If there is no code, the courts will decide the case on whether the condition of the premises affects the health of the tenant


Do all courts follow the violation of the code rule? NO, as follows


Any violation of the code is as violations of the implied warranty of habitability


If you have substantially complied with the code there is no violation


Review the code violation and the conditions of the premises to determine if it is a fit place to live


Don’t take the code violation, or lack thereof, just ask if it is a fit place to live.


Rule:  If tenant cause the defect it is not a violation of the implied warranty of habitability


Rule:  the tenant must notify (give notice) the landlord of the defect and give him reasonable time to correct the problem 


Prof. Ortiz says the implied warranty of habitability cannot be waived by the tenant (the text says it can be waived in some jurisdictions if there is equal bargaining power between the landlord and the tenant)


All standard contract damages are available:  rescission, reformation, compensatory damages (repairs made by tenant), and consequential damages (for discomfort and annoyance resulting from the breach), and punitive damages ( if the breach was willful, wanton, or fraudulent)


Damages equal the value of the apartment you contract to get minus the value of what you actually got (which can be equal to $0)


Tenant doesn’t have to pay rent while in an apartment that violated the Warranty of Habitability unlike the rule in the Warranty of Quiet Enjoyment, where the tenant must continue to pay the rent while he stays in the apartment


Tenant can withhold rent when the landlord violates the Warranty of Habitability


The Implied Warranty of Habitability doesn’t apply to some leases, as follows:


Commercial leases


Single family house (applies to apartments only)


Agricultural leases


Long term or casual leases by a non-merchant landlord


What are the differences between a breach of the Warranty of Quiet Enjoyment and Warranty of Habitability?


Habitability is a health and safety issue


Must continue to pay rent in breach of quiet enjoyment, don’t have to continue to pay rent in breach of habitability


Punitive damages are allowed in breach of habitability


Texas has a statute for Implied Warranty of Habitability


Retaliatory Evictions for periodic tenancy or tenancy at will.  The general rule is that the landlord cannot evict tenant for retaliatory reasons


There is a rebuttable presumption of a retaliatory eviction is the evictions is within a certain amount of time of complaint (usually 90-180 days)


Get methods of calculating damages on pages 527-28 for extra credit on the exam


Tenant’s duties to landlord – forces the tenant to internalize their externalities


Tenant has a duty not to commit waste (similar to the duty that life tenants have in a life estate)


Waste is a change that affects a vital and substantial portion of the premises; as would change its characteristic, appearance; the fundamental purpose of the erection or the use contemplated, or a change of such a nature as would affect the very realty itself


Tenant traditionally had the duty to make minor repairs; however, that is no longer required because it doesn’t make sense because the landlord is in a better position to do repairs


Traditionally, if the building burned down in a commercial lease, the tenant would still owe the lease payment.  However, if  a residential premises burns or partially burns down, the tenant won’t be liable under contract theory of frustration of purpose 


