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Can Ethics be Taught in Law School?

· Ethics ≠ Morality

· Ethics=standards of behavior to implement the values of that system (our system is adversary)

· Morality=cultural values (right vs. wrong)

· Review Question p. 6 in HB:  Lawyer knows that his client, Sally, has committed the crime with which she is charged.  He advises her of all her options, but because the evidence against her is weak, he tells her that he thinks she should plead not guilty.  Has he acted immorally?  Answer:  No.  Certain roles that are important to the continued existence of an ordered society implicate moral choices for those in particular roles.  If these choices are consistent with the effective execution of the role, they are by definition moral.  It is important to the functioning of the criminal justice system that the accused have a lawyer to zealously represent and protect the accused’s interests.
· Review Question p. 6 in HB:  Lawyer’s client, Dr. Bob, admits to Lawyer that he made a mistake during surgery on one of his patients.  His patient is unaware of the mistake and has not yet suffered any harmful side effects from the mistake.  In fact, the odds are good that whatever problems the patient does develop will not be traceable to Dr. Bob’s mistake.  Dr. Bob wants Lawyer’s advice on how to handle this situation.  If Lawyer is a morally activist lawyer, what would she counsel Dr. Bob to do?  Answer:  She would counsel Dr. Bob to do what is morally right—to tell the patient the mistake and the potential consequences.  If Dr. Bob refuses, Lawyer should refuse to continue to represent him.

Where do Ethics Rules Come From? (Chapter 1)
· Sources of the Rules

· Constitutional constraints: the Constitution operates as an overriding element of the law of lawyering

· Commercial speech/advertising: protected by 1st Amend

· Speech rights of lawyers for the client: protected by 1st Amend

· Entry into the bar: The states’ efforts to impose a residency requirement for entry to practice have been unconstitutional 

· State Bar (propose, interpret, or enforce rules)

· The power to regulate the bar belong to the courts

· Voluntary bar associations: licensed lawyers may or may not join at the individual lawyer’s discretion

· Integrated Bar: membership in this type of state bar is mandatory

· State courts and legislature have the power to create integrated/mandatory bars

· Challenges to expenditure of mandatory bar dues can be successful.  A mandatory bar cannot use members’ dues to advance political or ideological positions (like gun control or abortion rights)

· Statutes, procedural rule, evidentiary rules, common law, court rules, state constitutions

· Codes of conduct (*Most important source)

· Ethic Rules/Codes of Ethics/Codes of Conduct

· Main source of rules governing the behavior of lawyers

· Every state has an adopted code of ethics for lawyers that operates as a set of mandatory legal rules governing lawyer conduct

· ABA: national, voluntary association of lawyers

· Two views of What Happens When Rules Conflict Among Jurisdictions?
· In a multistate matter, which state’s rules govern a lawyer’s conduct?

· ABA’s Bright Line Test: 

· The rule that applies is the rule of the state in which the lawyer is admitted, wherever the conduct occurs, or the client happens to be.  

· If the conduct occurs in a court where the lawyer is appearing, the rule that applies is that court’s rule, even if not the lawyer’s home state.  

· If lawyer is licensed in more than one jurisdiction, the lawyer is governed by the rules of the jurisdiction in which he principally practices, unless the particular conduct clearly has its predominant effect in another jurisdiction in which the lawyer is licensed to practice.
· Predominant Effect Test: if the predominant effect of conduct is in a jurisdiction in which the lawyer is not admitted, that jurisdiction’s rules will apply unless the lawyer conforms his or her conduct to the rules of the jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur. 
· Review Question p. 27 in HB:  Bill is an attorney sharing an office with Amy.  He is aware there is a dispute over a missing document in one of Amy’s cases.  As a result of overhearing a conversation in the lobby between Amy and one of her clients, Bill has become aware that Amy is in possession of the documents requested during discovery but is claiming that it cannot be located.  Bill has become close friends with Amy over the years and does not want to cause her any trouble.  Must Bill report Amy to the appropriate professional authority?  Answer: Yes, Bill is under a duty to report, and a failure to do so is an ethical violation. MR 8.3(a).  Even though Amy has not directly informed Bill that she is withholding the document, he has personal knowledge of her actions based on the conversation between Amy and Frank and the circumstances surrounding the case.
· Review Question p. 240 in HB:  Lawyer is representing a man in a slip and fall incident that occurred at a local bar.  One evening, lawyer goes to the bar and sits with a few of the regulars, the waitresses, and the bartender.  They talk for a while, and lawyer asks them questions, such as whether the waitresses often spill beer and make the floor slippery.  He does not identify himself as an attorney but does not affirmatively lie and give another reason for his curiosity.  Is the lawyer subject to discipline?  Answer:  Yes, he failed in his duty to unrepresented persons to notify them of his interests in the matter.  MR 4.3  By sitting and drinking with the others in the bar, he implied that his purpose was not an investigative one.
ABA Model Rules of Professional Conduct

Preamble: A Lawyer’s Responsibilities
Lawyers are officers of the court.  Lawyer is an advisor, negotiator, mediator, and evaluator.  Each lawyer has personal responsibility to be ethical because lawyers are members of a self-regulating profession.  The attorney’s duty of confidentially begins whenever a potential client approaches an attorney for legal advice and the attorney agrees to consider taking the case.  The attorney-client relationship begins after the case has been accepted.  This privilege is only for the benefit of the client, not for the benefit of the lawyer.

Misconduct

Model Rule 8.4

It is professional misconduct for a lawyer to: 
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another; 
(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects; 
(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation; 
(d) engage in conduct that is prejudicial to the administration of justice; 
(e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; OR 
(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.



Texas Rule 8.04

A lawyer shall not: 
(1) violate these rules, knowingly assist or induce another to do so, or do so through the acts of another, whether or not such isolation occurred in the course of a client-lawyer relationship; 
(2) commit a serious crime or commit any other criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects; 
(3) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;
(4) engage in conduct constituting obstruction of justice; 
(5) state or imply an ability to influence improperly a government agency or official; 
(6) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law; 
(7) violate any disciplinary or disability order or judgment; 
(8) fail to timely furnish the grievance committee a response, unless in good faith timely asserts a privilege or other legal ground for failure to do so; 
(9) engage in barratry (the crime of stirring up suits and quarrels); 
(10) fail to comply with the section dealing with notification of an attorney’s cessation of practice; 
(11) engage in the practice of law when the lawyer is on inactive status, suspended, or terminated; 
(12) violate any other laws of this state relating to the professional conduct of lawyers and to the practice of law.
Disciplinary Authority; Choice of Law / Jurisdiction
Model Rule 8.5

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs.  A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction.  A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct. 
(b) Choice of Law.  In any exercise of the disciplinary authority of this jurisdiction, the rule of professional conduct to be applied shall be as follows: 
(1) for conduct in connection with a matter pending before a tribunal, the rules of the 
jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; AND

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, 
or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that 
jurisdiction shall be applied to the conduct.  
A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur.


Texas Rule 8.05

(a) A lawyer is subject to the disciplinary authority of the state, even for conduct occurring in another jurisdiction if it is misconduct from Rule 8.04. (b) A lawyer admitted to practice in this state is also subject to the disciplinary authority for: 
(1) an advertisement in another jurisdiction that doesn’t comply with these rules, even if it complies with the rules the other jurisdiction, if the advertisement is intended to get work in this state; AND

(2) a written solicitation communication that does not comply with these rules and is mailed to another jurisdiction, if the communication is intended to get work in this state.

Is there a Client-Lawyer Relationship Here? (Chapter 2)
· Companies that are members of trade groups may be deemed clients of lawyers who represent those groups at least for certain purposes
· Money need not exchange hands to create a client-lawyer relationship

· Strong evidence, though, if $ was exchanged

· A lawyer may be paid by one person to represent another, in which case, the second person, not the first, is the client

· When a lawyer considers a representation to have ended, he should inform the client that she no longer is a client if there is a reasonable chance that the client may believe that the representation is continuing.

· The client need not be a person: corporations, trade associations, estates, and governments can be clients

· Class: a collection of ordinary clients that is truly greater than the sum of its parts

· Class action lawyers have duties to the entire class, even members whose names they will never know

· Telling legal problems to a friend, who is an attorney, is not enough to create an attorney-client relationship

· Review Question p. 239 in HB:  You are planning to defend Denise against criminal charges.  Denise is suffering financial difficulties in addition to her criminal problems, and you agree to do the work pro bono.  Later in the week, her brother calls and offers to pay your fee.  What must occur in order for you to accept her brother’s proposal?  Answer:  First, Denise must consent to the arrangement.  Then, you must make it clear to Denise’s brother that Denise is still your client, regardless of who is paying the fees.  Denise will still get to call the shots, and you will owe your lawyer duties, such as confidentiality, to Denise alone.
Elements of the Client-Lawyer Relationship:

Agency




Competence

Fiduciary Duty


Loyalty

Diligence



Duty to Inform and Advise

Confidentiality

Elements of the Client-Lawyer Relationship: Agency (Chapter 2)

· Agency: relation in which one person, the agent, acts on behalf of another with the authority of the latter, the principal
· Taylor v. Illinois, 1988:  Taylor’s atty messed up when he intentionally left a witness off the witness list.  The trial judge wouldn’t let him testify.  The majority says that the client has to accept what the attorney does for strategy, because asking the client for permission to make any decisions would make the adversary process function ineffectively.  The attorney is the client’s agent.  
· Cotto v. US, 1993:  The plaintiff’s attorney messed up during the case, which was dismissed for failure to prosecute, but the client has to live with it.  Why is the client bound?  Because courts need to run the show and holding attorney’s accountable (but not the client) would create chaos in the system… people would constantly be trying to reverse a decision against them by saying their atty screwed up.
· If the attorney is found incompetent which affected the outcome of the case, the ∆ can get a new criminal trial.

· Binding the Client

· When a lawyer is hired, he is delegated authority to speak and act on behalf of his client within the scope of the retainer

· If the lawyer acts improperly, the client may still be bound, but he can sue for damages

· The client has the right to choose whether to settle a civil matter or enter a plea in a criminal matter

· What if there was no actual or inherent authority to settle?  The lawyer may have still had apparent authority to settle, which comes from something the client did/said that let the other party to reasonably conclude that the lawyer was authorized to settle.
· Vicarious Admissions/Representative Admissions
· They can be used against the client, but do not bind the client

· Statements made by the lawyer during trial or in pleadings can bind the client

· A lawyer’s statements may be vicarious admissions of a client

· As an agent, the lawyer is subject to the vicarious admission rules of evidence

· Can a lawyer’s pretrial statement be used vicariously against his client at a new trial?  Balancing test:

· The prior statement must be an inconsistent assertion of fact as compared to subsequent similar assertions

· The inconsistency should be obvious

· The statement must be the equivalent of client’s testimony

· The client must have a participatory role

· The inference is fair and without simple explanation

· Confidentiality Duties in Agency Law

· Restatement of Agency §395:  an agent is subject to a duty to the principal not to use or communicate confidential information acquired during his agency to injure the principal, or to compete with the principal; unless the info is general knowledge.

Duties to Prospective Clients

Model Rule 1.18

(a) A person who discusses the possibility of hiring the atty is a prospective client.  

(b) Even those preliminary discussions are privileged.  

(c) If the lawyer has a current client with interests materially adverse to those of a prospective client in the same (or substantially similar) matter, the lawyer cannot represent the current client in that matter if the lawyer got info from the prospective client that could be harmful to that person. 

(d) If the lawyer is disqualified under (c), representation is okay if (1) he gets informed consent from both in writing, or (2) the lawyer takes reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether or not to represent the prospective client, and he is removed from that part of the case (and doesn’t get paid for it), and written notice is given to the client.

Malpractice and Breach of Fiduciary Duty (Chapter 8)

· Liability to Clients and Nonclients
· Lawyers can be sued by both

· Distinction between Π-client and Π-nonclient:

· Some jurisdictions don’t recognize liability to nonclients

· Even those that do tend to give more “room” to clients

· Malpractice: civil claim for relief intended to remedy a wrong done by a professional to an individual client 

· Elements of a Legal Malpractice Action 
· Attorney-client relationship existed: the duty begins when the client reasonably expects that the lawyer has undertaken to provide legal service.
· Attorney acted negligently or in breach of K 

· Contract theory: agreement, breach, damages

· Tort theory: duty, breach, causation, damages

· that such acts were the proximate cause of Π’s damages

· that but for attorney’s conduct, the Π would have been successful in the prosecution of their  claim.

· Watch for questions that say that the lawyer acted “reasonably” or “with due care” becase such language, by definition, means that the lawyer has not breached the tort duty and is therefore not liable for malpractice.

· Identification of a Client:  Togstad v. Miller, 1980:  Mr. Π was a patient at a hospital.  He had a procedure done; complications of which caused him to be partially paralyzed.  Mrs. Π visited ∆ about a medical malpractice case.  Conflicting testimony about their initial conference.  Expert witnesses for both sides said that if they were asked for such legal advice, they probably would have ordered hospital records and told Mrs. Π about the statute of limitations.  Jury found the doctor negligent, that there was an attorney-client privilege between ∆ and Π, and that Π’s would have been successful in a med-malpractice claim.  Legal malpractice?  Yes.  Analyzing the elements: (1) there is an atty-client relationship if ∆ acted as Π’s legal advisor; (2)  ct says he did not perform minimal research that a reasonable ordinary prudent attorney would; (3) ∆ was negligent by not telling her there was a 2-year Statute of limitations; (4) jury found there was sufficient evidence for this element.  Once the attorney assumes the duty, he has a minimum duty of care.
· Westinghouse v. Magee, 1978:  
· Attorney-client relationship could arise when lay party submitted confidential information to lawyer with reasonable belief that lawyer was acting as his attorney.

· Professional relationship for purpose of attorney-client relationship is not dependent upon payment of fees, nor upon execution of formal contract.

· Fiduciary relationship existing between lawyer and client extends to preliminary consultation by prospective client with view to retention of lawyer, although actual employment does not result

· Send a termination letter when case is closed, so client doesn’t assume you were going to continue to watch over their interests.

· Settlements

· If you recommend to settle, someone could second guess the amount settled for.

· If you recommend not to settle and you lose, they can try to sue you for the wrong decision.

· Best bet: write a letter of recommendation outlining reasons for and against settlement.

· Duty of care of a lawyer includes a duty to attempt to effectuate a reasonable settlement where standards of professional care in the jurisdiction should lead the lawyer to conclude that settlement is the best way to achieve the client’s goals

· Required Standard of Care

· A lawyer is obligated to exercise that degree of care, skill, diligence, and knowledge commonly possessed and exercised by a reasonable, careful, and prudent lawyer in the practice of law in this jurisdiction

· Expertise: If the lawyer claims expertise, the client will expect her to know more about the field than a lawyer who makes no such claims, and the lawyer will be judged by the standard of the specialty.

· Fraud: acts that involve dishonesty, fraud, and deceit, even if not criminal conduct, subject the lawyer to discipline.
Scope of Representation and Allocation of Authority 
Between Client and Lawyer

Model Rule 1.2

(a) A lawyer will follow the client’s decisions concerning the objectives of representation, and will consult with the client as to how to pursue them.  A lawyer can act on behalf of the client as is impliedly authorized.  The lawyer will abide by the client’s decision about settlement, (and in criminal cases) what plea to enter, whether to waive a jury trial, and whether the client will testify. 
(b)  The lawyer’s representation of client does not mean he endorses client’s political, economic, social, or moral views or activities. 
(c) The lawyer can limit the scope of representation if it’s reasonable and he gets informed consent.  
(d) The lawyer can’t help the client do something illegal, but can discuss legal consequences.
Scope and Objective of Representation

Texas Rule 1.02
(a) A lawyer shall abide by a client’s decisions about objectives, general methods of representation, acceptance of settlement, and (in criminal cases) plea, whether or not to testify, and whether or not to waive a jury trial.

(b) A lawyer can limit scope, objectives, and methods of representation with client consent.

(c) Lawyer cannot help a client do something fraudulent or criminal.

(d) If the lawyer gets confidential information that clearly establishes that a client is likely to do something fraudulent or criminal, the lawyer shall make reasonable efforts to dissuade the client from doing so.

(e) If the lawyer gets confidential information that clearly establishes that a client has done something fraudulent or criminal, the lawyer shall make reasonable efforts to persuade the client to take corrective action.

(f) When a lawyer knows that a client expects illegal or unethical representation, the lawyer shall consult client regarding limitations on the lawyer’s conduct.

(g) If the lawyer reasonably believes that the client lacks legal competence, the lawyer should take reasonable action to secure a guardian or representative to protect the client.

Elements of the Client-Lawyer Relationship: Competence (Chapter 2)

· Competence is the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation
· Incompetence includes: ignorance, inexperience, neglect, lack of time.
· Mistake ≠ Incompetence

· Malpractice vs. Competence

· Malpractice is meant to compensate those who have been harmed by the lawyer’s breach of duty

· Competence is meant to ensure an acceptable level of performance by lawyers generally for the general public’s protection 

Elements of the Client-Lawyer Relationship: Fiduciary (Chapter 2)

· Lawyers must place their clients’ interests above their own in the area of representation and treat their clients fairly.

· Fiduciary Duty = honor + integrity + trust + loyalty + diligence

· Breach of Fiduciary Duties:  A fiduciary is one in whom a special trust is placed.  A fiduciary has special obligations to care for the interests of the beneficiary, even when those interests are not aligned with the fiduciary’s own interests.  A fiduciary owes to the beneficiary good faith, candor, and care in the management of the beneficiary’s interests.

Elements of the Client-Lawyer Relationship: Loyalty and Diligence (Chapter 2)

· Duty of Loyalty: requires the lawyer to pursue, and be free to pursue, the client’s objectives unfettered by conflicting responsibilities or interests

· Loyalty survives the attorney-client relationship and prevents a lawyer from acting adversely to a former client in matters substantially related to the former representation

· Duty of Diligence: requires the lawyer to pursue the client’s interests without undue delay

· Most commonly filed complaint: delay and neglect

Elements of the Client-Lawyer Relationship: Duty to Inform and Advise (Chapter 2)

· The Client’s Right to Know

· A lawyer has a duty to communicate settlement offers and plea bargains to a client

· Consult/consultation requires communication of information reasonably sufficient to permit the client to appreciate the significance of the matter in question.

· Informed consent: agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct

· Nichols v. Keller, 1993:  Client was injured on the job and hired Lawyer to represent him in a worker’s comp case.  Lawyer did not advise Client that he had a claim against a 3rd party.  Client sued Lawyer for malpractice.  Not only should an attorney furnish advice when requested, he should also volunteer opinions when necessary to further the client’s objectives.  Not all possible alternatives need to be discussed, but only those that could have adverse consequences.  A worker’s comp attorney can limit their work on a case if they tell the client that there are other remedies that the attorney will not investigate and that the client should consult another attorney for those things.  So, a lawyer who signs an application for adjudication of a worker’s comp claim and a lawyer who accepts a referral to prosecute the claim owe the claimant a duty of care to advise on available remedies, including 3rd party claims.
Competence/Standard of Care
Model Rule 1.1

* Mentioned a lot in class

A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.



Competent and Diligent Representation

Texas Rule 1.01

A lawyer cannot accept or continue employment in a legal matter which the lawyer knows or should know is beyond his competence unless:
(1) another lawyer who is competent is associated in the matter (client consent needed) OR

(2) the advise or assistance is reasonably required in an emergency and the lawyer limits the 
advice and assistance to that which is reasonably necessary.

When representing a client, a lawyer cannot


(1) neglect a legal matter OR


(2) frequently fail to carry out the obligations.

“Neglect” means inattentiveness involving a conscious disregard for the responsibilities owed to a client.

Diligence

Model Rule 1.3

A lawyer shall act with reasonable diligence and promptness in representing a client.

Communication

Model Rule 1.4

(a) A lawyer shall 
(1) promptly inform the client of any decision of circumstance which needs informed consent; 
(2) reasonably consult with the client about how to accomplish client’s objectives; 
(3) keep the client reasonably informed about status of the case; 
(4) promptly comply with reasonable requests for info; AND 
(5) consult with client about any relevant limitation on the lawyer’s conduct, if the lawyer 
thinks the client expects assistance that is illegal or unethical.
(b) A lawyer shall explain the case to the extent reasonably necessary to permit the client to make informed decisions. 



Texas Rule 1.03
(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with reasonable requests for information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

Using or Disclosing Information to Prevent Death 

or Serious Bodily Harm

Restatement §66

(1) A lawyer can disclose confidential information if he reasonably believes that it’s necessary to prevent reasonably certain death or serious bodily harm to a person.  
(2) Before doing so, the lawyer has to make a good faith effort to persuade the client not to act.  If the client has already acted, the lawyer must advise the client to warn the victim or to take other action to prevent harm, and tell the client about this section.  
(3) A lawyer will not be in trouble for action or inaction permitted under this section.

Using or Disclosing Information to Prevent, Rectify, 

or Mitigate Substantial Financial Loss

Restatement §67

 (1) A lawyer may disclose confidential client information if the lawyer reasonably believes 
(a) it’s necessary to prevent a crime or fraud and the crime threatens substantial financial loss,
(b) hasn’t occurred but will, and 
(c) the client is using the lawyer in the matter in which the crime/fraud is committed. 
(2) If the crime has already occurred the lawyer can disclose when the lawyer reasonably believes its disclosure is necessary to prevent, rectify, or mitigate the loss.  
(3) Before doing so, the lawyer has to make a good faith effort to persuade the client not to act.  If the client has already acted, the lawyer must advise the client to warn the victim or to take other action to prevent harm, and tell the client about this section. 

Confidentiality of Information

Texas Rule 1.05

Confidential information includes privileged and unprivileged information.

A lawyer shall not knowingly:

(1) reveal confidential information of a client or a former client to


(a) a person that the client has instructed is not to receive the information OR


(b) anyone else other than the client, his reps, or people in the law firm

(2) use confidential information to the disadvantage of the client or former client without consent

(3) use privileged information for the advantage of the lawyer or a 3rd person without consent

A lawyer may reveal confidential information:
(1) when the lawyer has been expressly authorized to do so in order to carry out the representation

(2) when the client consents

(3) to the client, his reps, or people in the law firm

(4) when the lawyer has reason to believe it is necessary to do so in order to comply with a court order or other law

(5) to the extent reasonably necessary to enforce a claim or establish a defense on behalf of the lawyer in a controversy between the lawyer and client

(6) to establish a defense to a criminal charge, civil claim, or disciplinary complaint against the lawyer

(7) when the lawyer has reason to believe it is necessary to do so in order to prevent the client from committing a criminal or fraudulent act

(8) to the extent reasonably necessary to fix the consequences of a client’s criminal or fraudulent act in the commission of which the lawyer’s services had been used

(9) when impliedly authorized to do so in order to carry out the representation

(10) when the lawyer has reason to be believe it is necessary in order to 


(a) carry out the representation effectively


(b) defend the lawyer against a claim of wrongful conduct


(c) respond to allegations in any proceeding concerning the lawyer’s representation of the 

client


(d) prove the services rendered to a client in an action against another person or organization 

responsible for the payment

When a lawyer has confidential information clearly establishing that a client is likely to commit a criminal or fraudulent act that is likely to result in death or substantial bodily harm to a person, the lawyer shall reveal confidential information to the extent revelation reasonably appears necessary to prevent the client from committing the criminal or fraudulent act.

Elements of the Client-Lawyer Relationship: Confidentiality (Chapter 2)

· Ethically protected info: info protected by the rules of ethics (Model code calls “secrets”)

· Privileged info: info protected under the rules of evidence (Model code calls “confidences”)


[image: image1]
· Privilege can be lost if something is said in front of a 3rd party.  Not so with ethically protected info.

· Perez v. Kirk & Carrigan (Texas, 1991):  Perez worked for Coke as a truck driver.  He was driving, hit a bus, and killed 21 kids.  Lawyers visited Perez in the hospital— Lawyers said Perez said they represented him and Coke, took his statement, and never contacted Perez again.  Perez was assigned another attorney.  Lawyers gave the DA Perez’s statement without telling Perez or his attorney, which resulted in Perez’s indictment.  Perez claims attorney-client relationship and breach of fiduciary relationship.  
· Was there an atty-client relationship?  Yes.  It can be inferred from the conduct of the parties.  Perez cooperated fully with Lawyers, and even though no $ was paid, Lawyers and Perez’s conduct is sufficient to imply an atty-client relationship.  
· Breach of fiduciary relationship?  Yes.  The atty-client relationship caused Perez to trust Lawyers, therefore, Lawyers had duty not to violate that trust.  The relationship between atty and client is highly fiduciary—it requires absolute candor, openness, honesty, and absence of concealment or deception.  Lawyers claims 3rd parties were present during statement.  Ct says that FRE don’t apply to determining if there has been a breach of fiduciary duty.  
· General rule in Texas: confidential info received during course of any fiduciary relationship may not be used or disclosed to the detriment of the one from whom the info is obtained.  Lawyers says Perez showed no damages. Ct says public humiliation is a valid claim.
· If Perez had been convicted, would it make a difference in the case here?  Yes.  In some jurisdictions, there is a bar on winning malpractice and breach of duty cases: can’t win a malpractice or breach of duty case unless you can prove you’re innocent.  

· Rest §15(1): the attorney-client privilege applies to all confidential communications made during preliminary discussions, whether or not the attorney is hired.

Privilege Rules vs. Ethical Rules
	
	Privilege
	Ethics Rules

	Source of Communication
	Must come from client or client’s agent
	Can come from client, client’s agent, or third party, as long as it relates to the representation of the client

	Scope
	Communications from client to lawyer
	All information relating to the representation


· KNOW DIFFERENCES BETWEEN MODEL RULE AND TEXAS RULE FOR THIS
Four Corporation Attorney Client Privilege Tests

	Control Group
	Communications made by corporate employees are protected only if made by an employee who is a member of the group with authority to direct the corporation’s actions as a result of that communication

· This test is rejected by SCt in Upjohn

· Problem with this test: info from the non-officer employees is very important to investigation by corporate counsel… if not privileged, they wouldn’t talk.

	Subject Matter

(Upjohn)
	An employee’s communication with a corporation’s lawyer, if made at the direction of the employee’s supervisors and in the course and scope of the employee’s employment, is protected under the privilege, despite the fact that the employee is not a member of the control group

· Problem with this test: overinclusive

	Good Samaritan

(Functional)
	When someone other than the employee initiates the communication, a factual communication by a corporate employee to corporate counsel is within the corporation’s privilege if it concerns the employee’s own conduct within the scope of his employment and is made to assist the lawyer in assessing the legal consequences of that conduct for the corporate client.  This excludes from the privilege communications from those who, but for their status as officers, agents, or employees, are agents

	Restatement §73
	Privileged persons are the client, his lawyer, and agents of either.  Privilege applies to a communication that is between agent and a privileged person, concerns a legal matter of interest to the organization, and is disclosed only to privileged persons or agents who need to know of the communication in order to act for the organization.


· Upjohn v. US, 1981:  Accountants reported to corporate-client’s in-house attorney that corporate-client’s foreign subsidiary had paid bribes to foreign government officials.  The atty conducted an internal investigation of the payments, using personal interviews and questionnaires labeled “confidential.”  After corporate-client filed a report with the SEC, the IRS began its own examination of the matter, requesting all files relative to atty’s investigation.  Corporate-client refused to produce the requested documents.  Communications fall within the atty-client privilege when they are made to the atty at the direction of corporate superiors by any corporate-client’s employees, aware that the purpose of the communications is to secure legal advice for corporate-client, concerning matters within the scope of the employee’s duties and internally described as highly confidential. Any of lawyer’s notes and memos based on oral communications also receive protection from disclosure.

· Samaritan Foundation v. Goodfarb, 1993:  Malpractice case resulting in messed up surgery.  After the surgery, nurses in the operating room were interviewed for in-house investigation.  Four years later, when the malpractice case was filed against ∆, the nurses couldn’t remember what had happened.  Π’s want their interview summaries.  Are they protected by atty-client privilege and the work product doctrine?  No.  These nurses are witnesses to the event, and so their statements are not within the atty-client privilege.  Communications directly initiated by an employee to corporate counsel seeking legal advice on behalf of the corporation are privileged.  Communications made in confidence to counsel in which the communicating employee is directly seeking legal advice are privileged.  In general, if an employee is one that has exposed the corporation to liability, they’re privileged; if the employee does not give rise to corporate liability, the employee is a “witness” and not a client.  When someone other than the employee initiates the communication, a factual communication by a corporate employee to corporate counsel is within the corporation’s privilege if it concerns the employee’s own conduct within the scope of his employment and is made to assist the lawyer in assessing the legal consequences of that conduct for the corporate client.  This excludes from the privilege communications from those who, but for their status as officers, agents, or employees, are agents.
· Were the statements taken from the nurses and technician work product?  Yes.  They were prepared in anticipation of litigation.

· Does the work-product exception apply here?  Yes.  The employees don’t remember what happened.

· Functional/Intermediate Test:  (a.k.a. Samaritan Test):  a factual communication by a corporate employee to corporate counsel is within the corporation’s privilege if it concerns the employee’s own conduct within the scope of his employment and is made to assist the lawyer in assessing the legal consequences of that conduct for the corporate client

· Under this test, the employees interviewed are not clients, they are witnesses, since their conduct is not what has lead to the litigation.

· Therefore, their statements are only protected by work product.

· There is no good cause exception to attorney client privilege

· On a test, if either confidentiality or conflict of interest is in issue, discuss all the tests.
Privilege for an Organizational Client

Restatement §73

The atty-client privilege extends to a communication that (1) is otherwise privileged, (2) is between an agent of the org and a privileged person, (3) concerns a legal matter of interests to the organization, and (4) is disclosed only to privileged persons and other agents of the org that need to know in order to act for the organization.

Confidentiality of Information

Model Rule 1.6

(a) A lawyer can’t reveal information about representation of a client unless the client gives informed consent, or the disclosure is impliedly authorized to carry out representation, or the disclosure is permitted by part b.  (b) A lawyer can reveal information related to representation to the extent the lawyer reasonably believes necessary to 
(1) prevent reasonably certain death or substantial bodily harm, or 
(2) to secure legal advice about lawyer’s compliance with these rules, or 
(3) to establish a claim or defense for the lawyer in any proceeding concerning the lawyer’s 
representation (including a criminal case against the lawyer or a controversy between the 
lawyer and client, or 
(4) to comply with another law or court order.
Organization as a Client

Model Rule 1.13

If the lawyer knows that someone in the organization is doing something illegal and it’s likely to result in substantial injury to the organization, the lawyer should act in the best interest of the company.  Several things should be taken into consideration in determining how to act: seriousness of violation, scope of representation, policies of the organization, etc.  Options the lawyer has: ask for reconsideration of the matter, advise that the matter be sought for presentation to proper authority in company, refer the matter to higher authority in the company.  If all that doesn’t work and there’s still going to be an illegal act that can hurt the company, the lawyer may resign.  A company lawyer can also represent it’s employees if the organization consents to dual representation.
Reporting Professional Misconduct

Model Rule 8.3
A lawyer who knows that another lawyer has committed a violation of the professional rules (that raises a substantial question as to the lawyer’s honesty, trustworthiness, or fitness as a lawyer) must inform the appropriate professional authority.  Same for judges.  

Communication with Person Represented by Counsel

Model Rule 4.2
While representing a client, a lawyer can’t communicate about the representation with a person the lawyer knows to be represented by another lawyer in that matter, unless the lawyer has consent of the other lawyer or is authorized to do so by law or court order.

Attorney Client Privilege Examples Given in Class:

1. Trial date known to attorney.  ∆ didn’t show up at his trial.  Government was going to call ∆’s attorney to testify that ∆ knew trial date.  Is this protected by privilege?  
· It’s a lawyer to client communication.  
· 3 views:  
i. everything said attorney-client is protected, 
ii. communications between attorney and client based on something client said to attorney is protected, 
iii. no protection.  
· Court said the attorney-client communication about the trial date is not privileged because not communication intended to be excluded from 3rd party.  The ∆ will only hear of trial dates from attorney.  
2. Appeal from post judgment.  Attorney is asked to tell address of client so they can have the judgment executed and satisfied  Client has disappeared.  Is it attorney-client privilege?  
· Arguable.  Court said disclosure not required.  Attorney will not have to disclose if no necessity thereof.  Prof disagrees, says that enforcement proceedings are still within jurisdiction of court, whom you have to keep notified.    
· As a general rule, an address given confidentially by a client to an attorney while consulting him is privileged communication, he will not be compelled to disclose it where no sufficient ground is shown for the necessity therefore.

· What if it was a prejudgment?  
i. Then definitely yes, since court is entitled at all times to know who and where clients are.
3. Client hires lawyer to tell about wrongs committed by 3rd persons.  Client wants info revealed to authorities (but not his identity), who want the client’s identity revealed.  Protected?  
· Yes, but general rule is no.  Client is afraid and wouldn’t have revealed it if he was not going to be protected.  Justice outweighs need to know identity.  

· Ordinarily, there is no need to conceal the name to preserve confidence.  But here the client’s communication had already been divulged to investigators and it was the client’s name that deserved and needed protection.

· An exception to the general rule to not conceal name exists in situations where giving out the client’s name would serve no necessary purpose but on the contrary would make public the very fact as to which the client desired and was entitled to secrecy.

4. Client comes to attorney for tax advice.  Client anonymously sends in $ to IRS.  IRS wants to know who paid it.  Protected by attorney-client privilege?  
· Yes.  Identity was exactly what client wanted to keep secret.  When giving identity will implicate you in the matter that you’re gone to attorney for or if your identity is last link of evidence, there is an exception to general rule that the client’s identity is not protected.  
· Attorney-client privilege doctrine is based on public policy of insuring right of every person to freely and fully confer and confide in one having knowledge of law and skilled in its practice, in order that client may have adequate advice and proper defense.
· Name of client is privileged where circumstances of case are such that name of client is material only for purpose of showing an acknowledgment of guilt on part of such client of  very offense on account of which attorney was employed.
5. Mr. X goes to see attorney at attorney’s office.  X tells name and says they may have been involved in hit and run.  X asks lawyer to attempt negotiation with authorities but not to reveal identity.  Attorney subpoenaed.  Protected?  
· Yes.  Because if disclosed, client is incriminated in the very matter he saw the attorney for.  
· Is client waiving a privilege?  No, trying to negotiate is not a waiver.  
6. Lawyers represents a client.  There’s a missing lady.  They call expert lawyer for advice.  Does expert have to tell attorney’s name?  
· No, it’s privileged because it would lead to client.

7. Attorney questioned about which monies were used to defraud creditors.  Privileged?  
· No.  The debtor was probably using a lawyer to further the crime.
8. Suspect in unsolved murder.  Suspect given immunity in exchange for testimony about identity of murderer.  Privilege waived?  
· Mere fact that witness-client testifies to facts which were subject of consultation with counsel is no waiver of attorney-client privilege, as it is communication with counsel which is privileged, not facts.
· State witness in murder prosecution did not waive her attorney-client privilege by directing her attorney to attempt to negotiate immunity from prosecution in return for her testimony; witness’ communications with attorney were not made in presence of third parties, and it was obvious from record that witness fully intended that communications with attorney be confidential.
Is there a Government Attorney-Client Relationship? (Chapter 2)

· General Rule: yes, there is one.

· A government agency client present special problems for the duty of confidentiality. Because of the special public responsibilities of government agencies, government lawyers may strike a confidentiality balance somewhat more toward the public interest in disclosure of government wrongdoing.  Arguably, governmental lawyers owe no duty of confidentiality to their governmental client.
Privilege for a Governmental Client

Restatement §74

The attorney-client privilege extends to a communication of a governmental organization.

Exceptions to the Privilege or the Ethical Duty (Chapter 2)

· Self Defense Exception
· 3 types of situations in which a lawyer is permitted to reveal information that would be protected by the duty of confidentiality
· To establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client

· Ex: fee dispute; legal malpractice

· To establish a defense to a criminal charge or a civil claim against the lawyer based upon conduct in which the client was involved

· Ex: joint activity with client

· To respond to allegations in any proceeding concerning the lawyer’s representation of the client.

· Ex: bar disciplinary hearings, governmental investigatory proceedings

· Lawyer must limit disclosure to those facts necessary to defend

· Lawyer must limit disclosure to those who need to know

· Lawyer need not wait until the action or proceeding is commenced to defend

· Meyerhofer v. Empire Fire & Marine Ins, 1974: an attorney may reveal confidences or secrets necessary to defend himself against accusations of wrongful conduct.  He has the right to make appropriate disclosures with respect to his role and the right to support his version of the facts with suitable evidence.

· Waiver:  a client may waive the privilege, explicitly or implicitly
· Implied: when client puts the confidential communication in issue in litigation

· Privilege is not waived for communications between a lawyer or client and agents of either if the purpose is to enable the lawyer to render professional legal services

· Ex: lawyer’s staff; lawyer hiring expert to help with the case

· Crime-Fraud Exception

· Applies to future crimes; past crimes are protected

· Rationale

· If the lawyer and does nothing to prevent the crime or fraud, he shares the moral and legal responsibility for client’s future wrongful acts that the lawyer could have prevented

· When the lawyer knows the client intends to commit a future crime or fraud, and the lawyer’s services are used to commit the crime or fraud, the lawyer will have moral and legal responsibility for the wrong

· Identity and Fees

· Protected: Client’s identity, source of fees, amount of fees, other info about representation not involving communications

· Legal Advice Exception: protects client identity and fee info when there is a strong probability that disclosure would implicate the client in the very criminal activity for which legal advice was sought.

· Last Link Exception: prevents disclosure of client identity and fee info when it would incriminate the client by providing the last link in an existing chain of evidence

· Confidential Communications Exception: protects client identity and fee info if, by revealing it, the attorney would necessarily disclose confidential communications

Autonomy of Attorneys and Clients (Chapter 2)

· Clients set the goals or ends of the representation, whereas lawyers are generally empowered to determine the best means to use to achieve those goals.

· As a general rule, this division of decision making responsibility serves well because it matches the relative strengths of the lawyer and client and the client’s interest in the matter.

· Jones v. Barnes, 1983:  Court appointed Lawyer to represent ∆ in his appeal of a robbery conviction.  ∆ sent L both a letter listing several points that he wanted to raise on appeal.  L rejected most of ∆’s suggestions because they had no basis in the evidence on record.  At oral argument, L only raised his points.  TC convicted ∆.  ∆ claimed ineffective assistance of appellate counsel.  ∆ had no constitutional right to compel L to present to the court nonfrivolous points if L, as a matter of professional judgment, decided not to present those points.  Although the accused has the ultimate authority to make certain fundamental decisions regarding the case, strategic and tactical decisions are the exclusive province of the defense counsel after consultation with client.
· Olfe v. Gordon, 1980:  O hired G to negotiate sale of O’s real estate.  O gave G instructions to only allow a first mortgage.  G negotiated a K that included a second mortgage.  An attorney can be liable for all losses caused by his failure to follow the explicit instructions of his client with reasonable promptness and care.  An attorney’s honest belief that the instructions were not in the best interest of the client is no defense in a malpractice suit.  
· Client with Disability: when a lawyer represents a client whose capacity to make decisions regarding the representation is impaired, the lawyer must attempt to maintain an ordinary lawyer-client relationship to the extent possible.

Client with Diminished Capacity

Model Rule 1.14
When a client’s capacity to make adequately considered decisions in connection with representation is diminished (by minority, mental impairment, etc), the lawyer must maintain a normal lawyer-client relationship as far as reasonably possible.  When the lawyer thinks that such a client is at risk of substantial physical, financial, or other harm unless action is taken and cannot adequately act in the client’s own interest, the lawyer can take protective action (including consulting with others that have the ability to help, or appointing a guardian).

Advisor

Model Rule 2.1
A lawyer must exercise independent professional judgment and render candid advice.  Law, moral, economic, social, and political factors may be considered.

Intermediary

Texas Rule 1.07(a)(3)

A lawyer cannot serve as an intermediary unless the lawyer obtains written consent from client.

Terminating the Relationship (Chapter 2)

· A client has an absolute right to fire a lawyer.  When the client fires a lawyer, the lawyer must withdraw from the representation.
· Criminal defendants may not fire the lawyers who have been appointed to represent them, although they can ask the court to assign them a new lawyer or choose to represent themselves.

· A lawyer may withdraw from a case if it can be done without material adverse effect to the client.

· Even if some harm could come to the client from the withdrawal, a lawyer may withdraw when any of these causes exists:

· Lawyer’s reasonable belief that client is acting criminally or fraudulently

· Past use of services for crime or fraud

· Unreasonable financial burden to lawyer

· Any fees that have been paid to the lawyer but not yet earned must be refunded to the client upon withdrawal

· Papers and property of the client that are in the lawyer’s possession must be promptly returned upon withdrawal

· Although a client may discharge a lawyer without cause, the client will continue to have an obligation to pay fees to the lawyer that have already been earned

Declining or Termination Representation

Model Rule 1.16

A lawyer cannot represent a person if the it would result in violation of professional rules, the lawyer can’t because of physical or mental condition, or the lawyer is fired.  A lawyer can withdraw if it can be done without harm to interests of client, the client is doing something illegal with lawyer’s services, the client wants to do something with which the lawyer has a fundamental disagreement, the client fails substantially to fulfill an obligation to the lawyer, there will be an unreasonable financial burden on lawyer, or other good cause exists.  To withdraw the laywer has to follow the rules of the jurisdiction.  After termination, the lawyer has to reasonably protect the client’s interests (like giving file and returning retainer).
Sale of Law Practice

Model Rule 1.17

The lawyer can sell his practice including its good will.  Clients are presumed to consent if they don’t complain within 90 days.  Fees will not be increased.

Communicating with Another Lawyer’s Clients (Chapter 3)

· A lawyer can’t communicate about the subject of representation with a person represented by another lawyer in the matter unless he’s got consent of the other lawyer or is authorized by law to do so
· This rule applies in these situations:

· Communication must occur while the lawyer is representing a client

· The communicating lawyer must know that the person with whom she is communicating is represented by another lawyer on the subject of the communication

· The communicating lawyer is only forbidden to communicate about the subject of the other lawyer’s representation

· The prohibition does not apply if the other lawyer consents to the communication or if it is authorized by law.

· A violation occurs if a lawyer engages in the forbidden communication through a third party, such as an investigator or even a lawyer’s own client

· In re Users System (Texas 1999): no violation where opposing client provided lawyer with a letter stating that he was no longer represented by the attorney in the matter even though his attorney had not yet withdrawn and was still counsel of record; lawyer had no duty to call opposing counsel to confirm that the representation had ended.
· This rule prevents a lawyer from:

· Getting damaging admission from the opposing client

· Learning a fact she would not learn if counsel were present to protect the opposing client

· Settling or winning a concession in the matter without interference from opposing counsel

· Learning the opponent’s strategy or gaining information protected by the attorney-client privilege and the work-product privilege

· Weakening the opposing client’s resolve by casting doubt on the strength of his position

· Disparaging the opposing lawyer to his client

· Niesig v. Team 1, 1990:  Π suffered injuries when he fell from a construction site scaffold.  Π sued the corporation that employed him and moved for permission to have his lawyer conduct ex part interviews of corporation employees on the site at the time of the accident.  Current employees whose acts or omissions in the matter under inquiry are binding on or imputed to their employer are parties to a suit for purposes of MR 4.2.  Employees who implement the advice of counsel also qualify as parties.  Other employees are not parties.
· Tester: someone who pretends to be what he or she is not: a member of the public seeking information

· Undercover agents or informants are testers used by government in criminal investigations.

· Texas v. Cobb, 2001: 6th Amendment does not prevent questioning a charged person about a factually related but distinct and uncharged crime.

· US v. Hammad, 1988:  Prosecutor sent Witness to record conversation with ∆.  Prosecutor instructed W to tell ∆ that W had been subpoenaed and would testify regarding ∆’s illegal acts.  W was to encourage ∆ to take steps to assure that no documentation of the illegal acts could be found and to report ∆’s statements back to Prosecutor.  Prosecutor is subject to discipline for effectively depriving ∆ of his right to counsel by sending W to effectively question and communicate with ∆.  

Three views of who is a represented non-client is:

	Niesig
	Clients include corporate employees whose acts or omissions in the matter under inquiry are binding on the corporation or imputed to the corporation for purposes of its liability, or employees implementing the advice of counsel.  All other employees are witnesses

	Restatement §100
	A person represented by a lawyer and a current employee or other agent of an organization represented by a lawyer if (a) the ee or other agent supervises, directs, or regularly consults with the lawyer concerning the matter or if the agent has power to compromise or settle the matter, or if (b) the acts or omissions of the ee or agent may be imputed to the organization for purposes of civil or criminal liability in the matter, or if (c) a statement of the ee or agent would have the effect of binding the organization with respect to proof of the matter.

	MR 4.2
	A person the lawyer knows to be represented by another lawyer 


Dealing with Unrepresented Persons

Model Rule 4.3

The lawyer shouldn’t say he’s uninterested.  If the lawyer thinks that the person misunderstands the lawyer’s role in the matter, he must make reasonable efforts to correct the misunderstanding.  The lawyer cannot give legal advice to an unrepresented person (other than advice to secure counsel) if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.

Improper Acquisition of Confidential Information (Chapter 3)

· If a lawyer learns confidential information from an expert previously interviewed by the opposing side, the lawyer and his firm may be disqualified.

· What about information that is accidentally disclosed?

· ABA Opinion said that the receiving lawyer should not examine but should instead request the opponent’s instructions.

· Majority view

· 3 views
· Never Waived: a disclosure that was merely negligent can never effect a waiver because the holder of the privilege lacks a subjective intent to forgo protection

· Strict Accountability: waiver of the privilege regardless of the privilege holder’s intent or inadvertence

· Middle Approach: strikes a balance between the other two.  This approach lets the court determine the circumstances surrounding the disclosure, including

· The reasonableness of the precautions taken to prevent inadvertent disclosure

· The amount of time it took the producing party to recognize this error

· The scope of the production

· The extent of the inadvertent disclosure

· The overriding interest of fairness and justice

Financing Legal Services (Chapter 4)

· Lawyers are required to hold client money in separate accounts: escrow accounts
· IOLTA Accounts: interest on lawyer trust accounts.  Interest used to finance legal services to those who can’t afford it otherwise.

· Brobeck v. Telex, 1979:  Brobeck was Telex’s attorney.  His goal was to get Telex’s case to the SCt.  Cert was denied.  They had a contractual fee arrangement though.  Telex refused to pay.  Brobeck sued for $1M in attorneys fees.  Court says that the K was not so unconscionable that no man in his senses and not under a delusion would accept.  Brobeck did not take advantage of Telex: they both had bargaining power and no unfair terms were disguised in small print.
· Hourly fees: 
· depend on geographical location, 
· lawyer’s expertise and experience, 
· nature of the service, and 
· the urgency of the client’s need

· Value Billing: a fee is determined at the conclusion of the matter

Unethical Fees (Chapter 3)

· Matter of Fordham, 1998:  Clark says F charged him an excessive fee ($50,000) for his DUI.  Clark was acquitted.  Prior to representation, F explained to Clark that he had never tried a case like that and that he would have to do research.  Clark visited other attorneys who said they would charge about $10,000 for the case.  Clark decided to use F anyway.  In determining if a fee is clearly excessive factors must be considered (1) the novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly (2)  the fee’s comparability to the fee customarily charged in the locality for similar legal services.  Here, expert testimony showed that the number of hours F spent were excessive for such a case and that most cases of this sort cost about $10,000.  While Clark agreed to the fee arrangement, the test is whether the fee charged is clearly excessive, not whether the fee is accepted as valid by the client.  F’s fee was excessive and is in violation of the obligation of professional responsibility he owes his clients.
· Matter of Cooperman, 1994:  Lawyer used nonrefundable retainer agreements with his clients.  When a client would fire him, even a day later, he would not refund the money.  The Code says that a lawyer has to refund any part of a fee paid in advance that has not been earned.  A nonrefundable retainer is against public policy because it compromises the right to sever the relationship with the lawyer.

· General Retainer: an agreement between attorney and client in which the client agrees to pay a fixed sum to the attorney in exchange for the attorney’s promise to be available to perform, at an agreed price, any legal services that arise during a specified period.

· A.k.a. retainer for availability

· Special Retainer:  a retainer for a specific case or project
· Minimum Fee: a list of the lowest fees that a lawyer may charge, set by a state bar association.
· The courts have held that these are violative of anti-trust laws

Safekeeping Property

Model Rule 1.15
Property of clients used for representation will be kept separate from lawyer’s property.  This means separate bank accounts for money, which should be withdrawn only as fees earned or expenses incurred or refund of retainer.

Fees

Model Rule 1.5

A lawyer’s fees must be reasonable.  

Factors to consider reasonableness: 

(1) the time and labor required, novelty and difficult of issue, and the skill required to perform 

the services properly, 

(2) if apparent to client, the likelihood that the acceptance of the particular employment will 

preclude other employment by lawyer, 

(3) the fee customarily charged in the locality for similar legal services, 

(4) the amount involved and results obtained, 

(5) the time limitations imposed by the client or by the circumstances, 

(6) the nature and length of the professional relationship with the client, 

(7) the experience, reputation, and ability of the lawyer performing the services, and 

(8) whether the fee is fixed or contingent.  

The fee arrangement must be communicated in writing to client before, or within a reasonable time after starting representation.  

A contingent fee is allowed, but must be in writing and must notify the client of any expenses they’ll be liable for.  Contingent fee not allowed for domestic relations matters or for criminal matters.  

Splitting fees is allowed if the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility, the client gives written consent, and the total fee is reasonable.



Texas Rule 1.04

A lawyer shall not collect an illegal or unconscionable fee.
A fee is unconscionable if a competent lawyer could not form a reasonable belief that the fee is reasonable.

Factors that may be used to determine reasonableness of a fee are the same as the Rules’ factors.
The fee rate shall be communicated to the client preferably in writing before representation or within a reasonable amount of time.

The fee can be contingent unless otherwise prohibited.  A contingent fee arrangement must be in writing, and when the case is done, the lawyer has to give the client a written statement describing the recovery and the fee.

No contingency fees in criminal cases.

Fee splitting cannot occur between lawyers in different firms unless


(1) the division is in proportion to the professional services provided by each lawyer, the 

division is made with the referring lawyer, or it’s made with a lawyer that’s jointly 

responsibility.


(2) the client is advised of and does not object to it


(3) the aggregate fee is not illegal or unconscionable

Contingent Fees and Statutory Limits (Chapter 4)

· Contingency fee: a fee that depends on the client’s prevailing and the amount of recovery.  They are calculated as a percentage of the client’s recovery.
· Purpose: to give people who could not otherwise afford it access to the justice system

· Other examples:  a lawyer can agree that she will be entitled to a fee only if she achieves a particular result; a lawyer may agree to a percentage of the amount of money he saves a client (“reverse contingency fee”); part contingency, part regular

· Allowed in all types of cases except criminal and matrimonial

· Why the limits in matrimonial matters? (child support, alimony, divorce, property settlements)
· The state has an interest in seeing as much money stay with the family as possible, especially for nonworking souses and children

· A contingent fee gives the lawyer a stake in the outcome that could cause recommendation of a course of action that is not in the best interest of the client (Ex: may prevent lawyer from recommending reconciliation)

· Why the ban on criminal matters?

· If contingent on acquittal, the lawyer may encourage the client to reject a favorable plea bargain and go to trial

· It may lead to lawyer behaving improperly (like by introducing false evidence) in order to achieve the agreed upon result 

· Pro: client may be able to get representation where he otherwise wouldn’t (like if he couldn’t afford representation or if he didn’t want to make the investment)

· Pro: may get lawyer higher compensation than he would otherwise get (this is justified by the risk that the lawyer takes by taking on a contingent fee case)

· Pro: gives lawyer incentive to perform at his best

· Con: may warp the lawyer’s judgment and lead to frivolous litigation

· Con: clients should be master of their suit and allowing contingency fees provide a powerful incentive for lawyers to go for the biggest award possible, even if it’s what the client doesn’t want

· Factors to determine whether a contingent fee is more favorable to lawyer than hourly fee

· Likelihood of occurrence of the contingency (*Most important, because lawyer will not take case unless there’s a good probability of occurrence) 

· When it is likely to occur

· Probable size of the recovery

· Amount of work required

· Amount of the lawyer’s percentage 

· Why courts are willing to exert greater control over contingent fee agreements (esp. PI cases)

· The perception that personal injury Π’s are relatively unsophisticated

· Historical abuses of contingency fees

· The fact that a contingency agreement can fortuitously yield a lawyer a windfall

· The unequal bargaining positions of attorney and client as a result of the lawyer’s greater predictive ability

· The view among some that an interest in the client’s recovery creates real possibilities of conflicts of interest between lawyer and client

· Ceilings on the fees

· Some laws have been passed that reduce the size of contingence fees in particular kinds of cases, which reduces the lawyer’s incentive too

· Some of these laws put a cap on how much a Π can recover

· Sliding Scale: the percentage decreases as the recovery increases

· The ceiling is usually higher for small cases to make them economically worthwhile

· The court can raise the ceiling for complex cases
	
	Contingency Fees
	Loser Pays Winner’s Attorney’s Fees

	Attorney incentive to do a good job
	Attorneys have powerful incentive to perform well with skill, zeal, and efficiency
	Deters meritorious litigation by imposing on both sides unfair costs and fee burdens, and English lawyer is likely to be paid the same no matter the outcome

	Costs
	There is no incentive to drag out proceedings, since it’s a flat fee

Minor litigation is discouraged because damages will not exceed lawyer’s fees
	Adds extra cases to court dockets by not discouraging minor litigation and encouraging long trials

	Attorney incentive to take case
	The decisive factor of whether or not a case goes to trial is the lawyer’s view of the merits, not whether or not the Π could afford paying all fees and costs

Access to justice is available to more victims than Loser Pays rule
	A Π who cannot risk paying everyone’s legal costs effectively forfeits his access to justice


Minimum Fee Schedules (Chapter 4)

· Minimum fee schedule: kept lawyers from charging a fee for a particular service that was less than the one set by the bar’s minimum
· Rationale: unprofessional to price cut because price competition occurs
· Problem: price fixing

· They are unlawful and are no longer enforceable

· Goldfarb v. Virginia State Bar, 1975:  Π were buying a home and needed a title search done.  Only attorneys are allowed to do title searches there.  All the attorneys they contacted said they would not do the search for less than the minimum fee schedule published by ∆.  Π claims that the minimum fee schedule relating to residential real estate transactions constitutes price fixing in violation of the Sherman Act.  Promulgation and enforcement of the fee schedule constituted price fixing in violation of the Sherman Act.  The fact that the Bar is a state agency for some limited purposes does not create an antitrust shield that allows it to foster anticompetitive practices for the benefit of its members.  Fee schedules are unlawful.
Court Awarded Fees (Chapter 4)

· Courts are called upon to determine the size of fee that must be paid to a successful Π’s counsel by the ∆ or from the fund recovered for the class
· The question here is how much the loser will pay as the proper value of the legal services.  The lawyer can still have a fee agreement with his client giving him more than the court requires the loser to pay, assuming the client has any money or the lawsuit produces money damages.

· Contract: parties can enter into a K that prevailing party has fees paid

· Ex for K-cases:  Lawyer does 100 hours of work.  His normal rate is $250 an hour.
· He charges client $150 an hour.  Court would only award $15,000 for attorney’s fees, even though $25,000 would be reasonable.  Why?  Because client paid $15,000 not $25,000.

· What if client and attorney agree upon “reasonable fee”?  Court would award $25,000 because that is what is reasonable.

· Fee shifting:  making a litigant pay attorneys' fees incurred by an opposing party in litigation
· One way shift:  successful plaintiffs could recover fees while successful defendants could not
· Ex: suing an insurance company and Π wins.  Insurance company pays Π’s attorney’s fees too.  Rationale: big company who can afford it.

· Two way shift:  courts automatically assess attorneys' fees against the losing party's attorney, regardless of which party initiated the litigation
· For a non-K case, how does court determine what a reasonable fee is?  MR 1.5.

· Courts like formulas so lodestar developed:

· How many hours are reasonably required? (not asking how many hours were actually required)

· How much is the hourly rate?

· Multiplier to factor in the level of risk involved in a contingency fee
· Some jurisdictions apply it; not federal circuit.

· Goes both ways: can raise or lower fees

· Multiply these together to get lodestar.

· In federal fee shifting cases, the SCt says to determine the lodestar.  The lodestar is the number of hours reasonably expended on litigation multiplied by a reasonable hourly rate
· Billing judgment: proportionality between the value counsel produces and the fee they receive

· City of Burlington v. Dague, 1992:  Should a court, in determining reasonable attorney’s fees, enhance the fee award of the lodestar amount in order to reflect the fact that the party’s attorneys were retained on a contingency fee basis and thus assumed the risk of receiving no payment at all for their services?  No.  A contingency enhancement will likely duplicate factors already used in lodestar, thus double counting would occur.  Using a contingency enhancement would encourage meritorious claims to be brought, but would also encourage nonmeritorious claims too.  Using market treatment (basing the enhancement on the difference in market treatment of contingent fee cases) will result in overcompensation for cases that have an above average change of success.  Using an enhancement would be making hybrid scheme that would increase a fee award but not reduce it.  Using an enhancement would make fee shifting statues hard to use.
· Common Fund Doctrine: if Π or his attorney creates, discovers, increases, or preserves a fund to which others also have a claim, then the Π is entitled to recover from the fund the litigation costs and attorney’s fees
· Court can award attorney’s fees from the fund for payment to a class

· Options: lodestar (with or without a risk multiplier) or % of amount awarded

· Risk Multiplier: a way of increasing the fee by multiplying the lodestar but a number greater than one to compensate counsel for their risk of loss or for particularly skillful work

· Settlement conditioned on fee waiver: Evans v. Jeff D, 1986:  Π’s filed a class action for civil rights claiming discrimination against people with handicaps.  The state offered relief giving the class all it demanded, but it was conditioned on a fee waiver.  Π’s agreed; their attorney didn’t get paid.  Attorney claimed that such waivers were void as contrary to statute and legal ethics.  May a consent decree ending a civil rights action contain a fee waiver?  Yes.  The awarding of fees in the Fees Act are discretionary, not mandatory.  If all settlements had to include attorney’s fees, settlements would be less attractive… and settlements are favored.  The trial court has discretion to determine whether or not a fee waiver should be allowed in a settlement.  
Fee Splitting (Chapter 4)
· the division of attorney’s fees between the lawyer who handles the matter and the lawyer who referred the matter

· An attorney cannot split a fee with a nonlawyer

· Pro: encourages an attorney who may not be so good at a particular type of case to give the case to someone who is good at it.  This is in the client’s best interest.

· This does not affect client; client still pays the same amount

· Texas allows it three different ways

· Referring attorney shares responsibility with new attorney;

· Referring attorney does part of the work; or

· Referring attorney referred the matter. 
Conflict of Interest Intro (Chapter 5)
· **Prof says this is one of the most important things to know.

· Conflict of Interest: a real or seeming incompatibility between the interests of two of a lawyer’s clients, such that the lawyer is disqualified from representing both clients if the dual representation adversely affects either client or if the clients do not consent; a real or seeming incompatibility between one’s private interests and one’s public or fiduciary duties.

· They are intrusions on a lawyer’s independent professional judgment on behalf of a client.  Such intrusions may come from third parties, from lawyer interests, or from other clients’ interests.

· Concurrent Conflict: occurs when a lawyer has loyalties divided between 2 or more current clients, or between the client and the lawyer’s personal interests

· Example: a lawyer representing co-∆’s in a civil or criminal case may find that one wants to blame the other

· Successive Conflicts:  occurs when obligations to a former client limit the lawyer’s ability to accept work for a new client

· Conflict of interest is an absolute liability thing, meaning a lawyer can violate these rules unintentionally

· Imputed Disqualification: disqualification of all the lawyers in a firm or in an office because one of the lawyers is ethically disqualified from representing the client at issue.
· A lawyer’s own conflict is imputed to other lawyers in his firm

· Screening: a mechanism that protects client confidences by preventing one or more lawyers within an organization from participating in any matter involving that client.  It includes:
· Prohibiting certain lawyers and paralegals from having any connection with the matter

· Banning discussions with or the transfer of documents to those individuals

· Restricting access to files

· Educating all members of the firm, corporation, or entity about the separation of the lawyers and paralegals

· Revolving Door: occurs when lawyers who work for government and move to he private sector (or who leave the private sector for government)

· Values protected by conflict of interest rules: confidentiality and loyalty

Conflict of Interest: Current Clients

Model Rule 1.7

A lawyer can’t represent a client if the representation involves a concurrent conflict of interest.  
(a) A concurrent conflict of interest exists if: (1) the representation of one client will be directly adverse to another client; or (2) there is significant risk that the representation of 1+ clients will be materially limited by the lawyer’s responsibilities to the other client, a former client, or by a personal interest of the lawyer. 
(b) Notwithstanding (a), representation is allowed if, (1) the lawyer reasonably believes he can provide competent and diligent representation to the affected clients; (2) the representation isn’t illegal; (3) the representation doesn’t involve a claim by one client against another where the other client was represented by the lawyer in that case; and (4) the client’s give informed consent.

Conflict of Interest

Restatement §121

A conflict of interest is involved if there is a substantial risk that the lawyer’s representation of the client would be materially and adversely affected by the lawyer’s own interests or by the lawyer’s duties to another current client, a former client, or a third person

Duties to Former Clients

Model Rule 1.9

A lawyer may not represent another client in a substantially related matter of that of a former client if the new client’s interests are materially adverse to the interests of the former client unless the former client gives written informed consent.  Applies to lawyers in the same firm.  Information relating to the representation cannot be used to disadvantage of a former client except as the rules permit otherwise.

A lawyer can’t knowingly represent a person in the same or substantially related matter in which the lawyer’s former firm had previously represented the client whose interests are materially adverse to that person and about whom the lawyer had acquired information that is material to the matter.


A lawyer who has formerly represented a client in a matter or whose present or former form has formerly represented a client in a matter cannot use information relating to the representation to the disadvantage of the former client except as would be permitted to defend himself or if the information has become generally known.  The lawyer can’t reveal information relating to the representation except as permitted or required with respect to a client.

Special Conflicts of Interest for Former and Current Government Officers and Employees

Model Rule 1.11

· An ex-government lawyer cannot represent a client in connection with a matter in which the lawyer participated personally and substantially as a government lawyer, unless that government agency gives written informed consent.  When a lawyer is disqualified for this, the whole firm is unless (1) the disqualified lawyer is timely screen from any participation in the matter and is apportioned no part of the fee, and (2) written notice is promptly given to the government agency so they can ascertain compliance.  

· An ex-government lawyer who has confidential government information about a person (acquired when the lawyer worked for the government) cannot represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person.  Confidential government information means information that has been obtained under governmental authority which the government can’t disclose to public.  The lawyer’s firm will be imputedly disqualified unless there is screening done.

· A lawyer currently working for the government cannot participate in a matter in which the lawyer participated while in private practice unless the government agency gives written informed consent.  A current government lawyer cannot negotiate for private employment with any person who is involved as a party or as a lawyer for a party in a matter which the lawyer is participating in, unless the lawyer is a law clerk or arbitrator.

Client-Lawyer Conflicts of Interest (Chapter 5)

· Matter of Neville, 1985: Neville represented Client in real estate matters.  He ended up purchasing options in some of Client’s properties.  Thereafter, Neville, Client, and a 3rd party entered into a contract, drafted by Neville.  Problem: promissory note was drafted in favor of attorney and against client.  Did Neville violate Rule 1.8(a)?  Yes.  A client with a longstanding business relationship with a lawyer may feel that the lawyer is to be trusted, will not act unfairly, and will protect him against danger.  This extends to transactions that the lawyer is not actually representing the client in.  Even if a lawyer tells the client that he is not representing him at the time, the client may not recognize that he is in a situation where he must protect himself from his own lawyer.  Full disclosure requires that the lawyer gives a full explanation of the differences in interest, an explanation about need to seek independent legal advice, and a detailed explanation of the risks and disadvantages to the client which flow from the agreement.  Consent can be given by the client after full disclosure of all terms that are either advantageous to the lawyer or disadvantages to the client.
· Sophistication of client is irrelevant here
· Client’s consent will not fix a severe conflict

· Business investments: when a firm accepts an investment in lieu of fees, questions of reasonableness of the fee may arise…

· The transaction’s terms must be fully disclosed in a way that the client would understand and put in writing, including the possible effects on the attorney client relationship

· A lawyer owning stock in a corporation he represents is not a problem, unless it interferes with his responsibilities as the corporation’s lawyer

· Media Rights

· Ethics rules say a lawyer cannot get publicity rights to a story based on the subject of the representation before it’s conclusion, but no rule stops negotiating media rights after representation has ended

· Rationale: lawyer could do things in the trial to make it more attractive

· While there may be a potential conflict, unless the conflict becomes actual and effects the lawyer’s performance, there will be no problem; and the client has the burden of proof anyway

· Criminal clients will assign their rights to attorneys as payment; if convicted, the client will try to have it reversed by claiming that the lawyer’s possession of the media rights created an impermissible conflict of interest leading to ineffective assistance of counsel

· Maxwell v. Superior Court, 1982:  the 19 page retainer agreement was held to be sufficient to inform client of all potential conflicts that could result from transferring his media rights to his lawyer; man’s right to have an attorney defend his life is more important than selling rights and potentially creating a conflict
· Financial Assistance: what about a client that has a guaranteed multimillion dollar case, but can’t afford food now?  Can the attorney advance the person money?

· Lawyer can advance costs of litigation and related expenses as long as the client remains ultimately liable for them

· Lawyer can make repayment of advancements contingent on the outcome of the case and if client is indigent, do away with the debt

· Under the rules, lawyer cannot advance anything besides litigation and related expenses… except in Texas

· Rationale: it would create unfair competition between professionals.  Word would spread that Attorney G gives money out to clients, so all clients in that area would go to Attorney G first.

· Fee-Payor Interests: one person pays for the representation of another

· Client must consent

· Payor cannot interfere with lawyer’s independence of professional judgment or with attorney-client relationship

· Lawyer must protect client’s confidences

· This can create conflicts, especially where the payor is the operator of a criminal activity… he may be paying to keep client quiet

· Lawyers related to one another

· Gellman v. Hilal, 1994: Π was represented by Husband, whose wife previously represented ∆ in another malpractice action whose subject was the same medical procedure challenged in this case.  ∆ moved to disqualify Husband, arguing that (1) if Wife gives away her knowledge to Husband, ∆ will be prejudiced and (2) that Wife has a financial incentive to aid Husband in the prosecution.  Rule 1.8 applies.  Court says that while Wife may have a financial incentive to act on that incentive by giving Husband confidential information she might have gotten from ∆, doing so would violate ethical rules so as to hurt her reputation and could make her lose her license.  The danger of inadvertent disclosure of confidences is substantial, but not fatal, because attorney-spouses are held to the ethical rules.  Motion for disqualification denied.
· Just because the ethics rules say something isn’t allowed doesn’t mean the court will agree 

· These rules vary by jurisdiction as to what’s allowed and when client consent is needed

· Haley v. Boles, Texas, 1992:  the partner of the spouse of the district attorney could not be appointed to defend an accused being prosecuted by district attorney’s office

· Lawyer could be subjected to legal consequences due to representation

· Conflicts that could result in representing criminal ∆ and Π claims lawyer involved in the criminal conduct

· Guilty attorney

· Lawyer may not give great defense because it may expose his part in activity

· Lawyer can’t give the client unbiased advice to the client about pleading and testifying, because such activity by client could lead to exposure of lawyer’s part in activity

· Innocent attorney

· Defense impaired because attorney can’t take the stand and be cross-examined about the allegations

Conflict of Interest: Current Clients; Specific Rules
Model Rule 1.8

(a) A lawyer should not enter into a transaction with a client or acquire an interest adverse to a client unless the transaction and interest are fair and reasonable to the client and are fully disclosed in writing, and the client is advised in writing to seek independent counsel, and the client gives written informed consent.  
(b) Lawyer cannot use information relating to representation of the client to the disadvantage of the client without informed consent.  
(c) Lawyer cannot solicit any substantial gift from client (including testamentary gifts) unless the lawyer is related to the client.  
(d) During the representation, a lawyer cannot make or negotiate an agreement to get literary or media rights relating to client’s case.  
(e) Lawyer cannot provide financial assistance to a client in connection with litigation, except that a lawyer can advance court and litigation expenses which must be repaid, unless the client is indigent.  (f) A lawyer cannot accept compensation for representing a client from one other than the client unless the client gives informed consent, there is no interference with lawyer’s independent professional judgment or the client-lawyer relationship, and information relating to the representation is protected under rule 1.6.  
(g) A lawyer that represents 2+ clients cannot participate in making an aggregate settlement of the claims of or against the client, unless each client gives written informed consent.  
(h) A lawyer cannot make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented.  A lawyer cannot settle a claim with a former or unrepresented client unless that person is advised in writing to seek independent counsel.  
(i) A lawyer cannot acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may acquire a lien authorized by law to secure fees and the lawyer may contract with a client for a reasonable contingent fee in a civil case.  
(j) A lawyer cannot have a sexual relationship with a client unless such a relationship existed before the representation began.  
(k) While lawyers are associated in a firm, a prohibition above applies to lawyers in the firm too.
Conflict of Interest: General Rule

Texas Rule 1.06

A lawyer cannot represent opposing parties to the same litigation.

A lawyer cannot represent a person if representation of that person (1) involves a substantially related matter in which that person’s interests are materially and directly adverse to the interests of another client of the lawyer or the lawyer’s firm, OR (2) reasonably appears to be or become adversely limited by the lawyer’s (or firm’s) responsibilities to another client, a third person, or the lawyer’s (or firm’s) interests.  Unless the lawyer reasonably believes the representation of each client will not be materially affected, AND each client consents to the representation after full disclosure of the existence, nature, implications, and possible adverse consequences of the common representation.

A lawyer that represented multiple parties in a matter cannot thereafter represent any of such parties in a dispute among the parties arising out of the matter, unless prior consent from all parties is obtained.

If there turns out to be a conflict, the lawyer must promptly withdraw from one or more representations until there is no longer a conflict.

This rule is imputed to lawyers of the same firm as the conflicted lawyer.

The Privilege of Co-Clients

Restatement §75

Communications between one common lawyer and two clients keeps the privileged status if the communications would be privileged if there were only one client and if the communication relates to matters of common interest, unless it has been waived by the client who made the communication.  Unless the co-clients have agreed otherwise, in a dispute between the clients, neither client will be able to assert the privilege for communications between the common lawyer.

· This is called the Common Interest Rule

The Privilege in Common-Interest Arrangements

Restatement §76

The common interest rule applies in pending or impending litigation, and maybe to transactions.

Client-Client Conflicts (Chapter 5)
· Criminal Cases (Defense Attorneys)
· Constitutional principles come into play

· Multiple representation of criminal ∆’s implicates ineffective assistance of counsel principles (6th Amendment)

· Cuyler v. Sullivan, 1980: Sullivan accepted representation from multiple lawyers retained by co-∆.  Sullivan’s trial occurred before his co-∆’s.  Although the case against him consisted of entirely circumstantial evidence, the lawyers rested his case without presenting any evidence and Sullivan was convicted.  Subsequent trials resulted in acquittals of the co-∆’s.  On appeal, one of the lawyers admitted that concern for co-∆’s affected his decision that Sullivan would not present a defense.  The possibility of a conflict of interest is insufficient to impugn a criminal conviction.  But, if Sullivan can demonstrate that an actual conflict adversely affected the lawyer’s performance (in other words, show a connection between the lawyer’s actions and the harm suffered by the ∆), his 6th Amendment right to adequate legal assistance has been violated and he is entitled to new trial.
· Tests for determining ineffective assistance of counsel

· Strickland v. Washington Test: was counsel’s performance reasonable considering all the circumstances?  If not, the ∆ must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.

· Burger v. Kemp Test: Prejudice is presumed only if the ∆ demonstrates that counsel actively represented conflicting interests and that an actual conflict of interest adversely affected his lawyer’s performance.

· Wheat v. US, 1988:  co-∆’s shared counsel.  Opposing party claimed there was conflict of interest and asked for substitution.  Conflicts claimed: representation of one co-∆ would directly affect his ability to act as counsel for other co-∆.  Response: one has a right to have counsel of his own choosing and the co-∆’s agreed to waive the right to conflict-free counsel.  Court says that the district court has discretion to refuse waiver of conflicts of interest in cases where an actual conflict or a potential conflict can be demonstrated.  The district court must recognize a presumption in favor of petitioner’s counsel of choice, but that presumption can be overcome by a demonstration of conflict (or potential conflict).  The refusal to permit substitution of counsel is within the court’s discretion.
· HYPO All or Nothing p. 283:  Co-∆’s hired you.  2 of them murdered a man, 1 of them was the driver.  DA said that she would accept a plea to a lesser degree of murder, but all three have to do it.  The driver doesn’t want to take that deal, after all, he didn’t do the murder.  Should I tell the driver to get a new lawyer?  Answer:  Is there a potential conflict between these co-∆?  Yes, because there always is between co-∆ (during plea, during sentencing, during plea bargaining).  One co-∆ could agree to implicate the other.  One co-∆ could have a cleaner criminal record and layer may point the clean record out, making the others look bad.  Mere fact of multiple representation does not lead to inquiry by judge.  Is there anything wrong with asking for lesser sentence for the driver?  No, because he didn’t do the murder.  Why would it be hard to get the driver a new attorney?  Because old attorney may have information that would keep him from representing any of the co-∆ to the best of his ability.
· Criminal Cases (Prosecutors)

· A prosecutor may have a conflict for the same reasons as any lawyer

· Young v. US, 1987: District Court Judge appointed Lawyer to be a Special Prosecutor to prosecute Conptemptee for a contempt charge.  In his private capacity, Lawyer represented the opposing party to the Contemptee in the action from which the contempt charge arose. District Court may appoint Lawyer to be a Special Prosecutor, but Lawyer cannot represent one of the parties to the action.  Lawyer’s continued duty to be a partisan for one party is incompatible with his prosecutor’s duty to seek justice rather than conviction.
· Civil Cases

· Fiandaca v. Cunningham, 1987:  Female inmates vs. State.  Equal protection action.  Inmates are claiming they are not treated same as males.  State offered settlement (putting them up in a mental hospital area while building another building).  Inmates’ attorney decline because it could interfere with another case he has.  He also represents the mental patients, who oppose the housing of the inmates there.  State moved to disqualify the inmates’ attorney.  Do they have a concurrent conflict?  Yes.  Inmates want to be housed there; mental patients don’t want them there.  Attorney can’t represent the interests of both parties.  Is this conflict waivable?  No, it’s too severe.  Attorney cannot proceed.  
· Imputed Conflicts: the rules impute conflicts among all affiliated lawyers, but there are exceptions with government lawyers.  

· Rationale: necessity (there are not a ton of government lawyers) and also the government lawyer is not hired by a private party (government lawyers do not have a financial interest in matters handled by their colleagues).

· Affiliated firms are considered one firm for conflict purposes, with exception of common interest arrangements (Texas view)

· Common interest (a.k.a. joint defense) arrangements: when law firms affiliate for a single matter
· Standing to Object

· Views:

· Every lawyer has a duty to call a court’s attention to another lawyer’s violation of conflict rules

· Only a client has standing to object

· Moving party has standing if he can demonstrate that the opposing counsel’s conflict prejudices his rights.  This means that the movant does not have standing to complain about a technical violation.
· A lawyer may not act adversely to a client on an unrelated matter

· Class Conflicts

· Common issues have to outweigh the individual issues for there to be a class conflict

· Class actions create potential conflicts between the interests of class counsel in settlement and court-awarded fees, on one hand, and the interest in the class in maximum recovery per client on the other.

· HYPO:  Will you represent us both?  p. 312:  Hispanic and black guys passed up for supervisor positions; job given to white guy with less seniority.  They went to many lawyers, but can’t pay.  Other lawyers are afraid they won’t get a big enough fee from court.  Can I represent both?  If I can only represent one, the other won’t get a lawyer.  Answer: they have a common interest: the same job.  Even if the white guy kicked out, then they have a conflict about who gets the vacant position.  MR 1.2 could be used to limit representation to kicking white guy out of position, but not to extend further.  Can they consent to the conflict of wanting the same job?  No—the conflict of wanting the same job is too severe.  Can the lawyer reasonably believe that the conflict will not adversely affect representation of client?  
· Comment 24 to MR 1.7: when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client, a conflict exists.  Use outside counsel to help with informed consent for total protection.

· *If something is not capable of being consented to, then you can’t even ask for client’s consent.

· Simpson v. James, 1990:  Π claims malpractice by ∆ while handling sale and restructuring of buyer’s note of a business.  Old lawyer in ∆-firm represented Tide Creek.  Π was the sole stockholder of Tide Creek.  New lawyer in ∆-firm told Π that her interests were in conflict with those of Tide Creek, and that Π should get another attorney.  ∆ said they had no attorney-client relationship between Π and ∆, so there was no duty.  Court says that evidence is sufficient to establish the existence of a relationship.  Just because a lawyer represented both a buyer and a seller does not mean there is automatically liability for negligence, but here there is enough evidence to establish a finding of negligence.  Malpractice action maintained.
· Consent and Waiver

· A lawyer’s duties to disclose any representation adverse to the interests of client cannot be fulfilled by mentioning “in passing” participation in a brief contrary to the interests of the client without stating the details of why the interests are contrary.

· Details are essential to informed consent so that the client can weigh and measure the nature of the contrary interests and give informed consent based upon knowledge of material facts.

· Not only must client consent, the lawyer must make an independent judgment that the conflict will not adversely affect the client.

· Different views about advanced consent

· Consent to future adverse representation is insufficient 

· Consent will not necessarily be consent to adversity in a related matter

· Nature of the possible adverse litigation is implicit in the circumstances, so consent is sufficient.

· MR 1.7 Comment 22: that the extent to which the client reasonably understands the material risks or if the client is represented by independent counsel is used to determine effectiveness of waiver.  With less sophisticated clients: if a client agrees to a specific type of conflict, it will usually be effective.  If consent is general and open-ended, consent will be ineffective, because it is not reasonably likely that the client will have understood the material risks involved.

· Consent ≠ Waiver and Estoppel:  

· Consent contemplates client’s conscious, informed agreement.  

· A waiver can be made where consent has not depending on these factors:  
· length of delay in bringing motion to disqualify, 
· when the movant learned of the conflict, 
· whether the movant was represented by counsel during the delay, 
· why the delay occurred, and 
· whether disqualification would result in prejudice to the non-moving party.

· Insurance
· Public Service Ins v. Goldfarb, 1981:  Must the insurance company pay for representation in a civil suit commenced by a former client alleging sexual misconduct?  Punitive damages cannot be covered by insurance policy, because the purpose of punitive damages is to punish… having the insurance company pay does not punish the wrongdoer.  Either way, the Π must pay for ∆’s choice of representation because a claim within the stated coverage has been made.
· When an insurance company hires a lawyer to represent its insured, who is the lawyer’s client?  Sole client of the attorney is the insured.  Third person can pay as long as the lawyer does not allow the fee payor to interfere with professional relationship.
Client Consent to Conflict of Interest

Restatement §122

· A lawyer can represent a client if each affected client or former client gives informed consent to the lawyer’s representation.  Informed consent requires that the client or former client have reasonably adequate information about the material risks of such representation to that client or former client.

· Despite informed consent, a lawyer may not represent a client if (1) the representation is prohibited by law, (2) one client will assert a claim against the other in the same litigation, or (3) in the circumstances, it is not reasonably likely that the lawyer will be able to provide adequate representation to one or more of the clients.
· A client’s sophistication is a significant consideration in determining whether its consent to a conflict is adequate

Advocate-Witness Rule (MR 3.7) (Chapter 5)

· What happens when lawyers are called as witnesses in a case where they are representing a party?
· This rule makes no distinction in testimony in favor of or against a client.
· ABA Opinion says that lawyer can do pretrial work if the client consents and the lawyer reasonably concludes that the client’s interests will not be adversely affected by the testimony

· Rationale

· Jury may give lawyer’s testimony more weight because of his special knowledge of the case

· Professional courtesy may limit cross examination of the witness-lawyer

· There is a problem when the lawyer’s integrity has been compromised. 

· Exception:  If disqualification would result in substantial hardship on the client

Advocate in Nonadjudicative Proceedings

Model Rule 3.9

A lawyer representing a client in a nonadjudicative proceeding must disclose that the appearance is in a representative capacity and will conform to the rules.

Lawyer as a Witness

Model Rule 3.7

A lawyer cannot act as advocate at a trial in which he is likely to be a necessary witness, unless the testimony relates to an uncontested issue, the testimony relates to the nature and value of legal services rendered in the case, or disqualification of the lawyer would work substantial hardship on the client.  A lawyer can act as advocate in a trial in which another lawyer in the firm is likely to be called as a witness.



Texas Rule 3.08

A lawyer cannot be an advocate for a case if the lawyer knows or believes that the lawyer is or may be a witness necessary to establish an essential fact on behalf of the lawyer’s client, unless: 
(1) the testimony relates to an uncontested issue, 
(2) the testimony will relate solely to a matter of formality and there is no reason to believe that substantial evidence will be offered in opposition to the testimony, 
(3) the testimony relates to the nature and the value of legal services rendered in the case, 
(4) the lawyer is pro se, OR 
(5) the lawyer has promptly notified opposing counsel that the lawyer expects to testify in the matter and disqualification of the lawyer would work substantial hardship on the client.
The lawyer has to withdraw if he determines that he will be compelled to furnish testimony that will be substantially adverse to the lawyer’s client, unless the client consents after full disclosure.

This applies to the lawyer’s firm, unless the client gives informed consent.

Imputation of Conflicts of Interest

MR 1.10

While lawyers are associated with a firm, they cannot represent a client when, if any one of them were practicing by himself, he would not be allowed to do so.  Unless the prohibition is based on personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.

When a lawyer has stopped an association with a firm, the firm is not stopped from thereafter representing a person with interests materially adverse to those of a client represented by the former attorney and not currently represented by the firm.  Unless the matter is the same or substantially related to that in which the formerly associated lawyer represented the client and the lawyer remaining in the firm has information protected by the rules that is material to the matter.

A disqualification can be waived by the affected clients.

Former Judge, Arbitrator, or Other Third Party Neutral

Model Rule 1.12

· An attorney is prohibited from engaging in representation in any matter in which they were personally and substantially a judge or other officer or law clerk to such a person, or as an arbitrator, mediator, or other 3rd party neutral unless all relevant parties give written informed consent

· The law firm is also prohibited in the same circumstances as above unless:

A Chinese Wall (Screening mechanisms) is erected around the disqualified attorney AND

Immediate written notice to the parties and proper tribunal to ensure compliance

· An attorney is prohibited from seeking employment with any party who is involved with any matter that the attorney is personally and substantially involved as a judge or officer

· A law clerk may seek employment with an attorney or firm that is engaged in the same matter provided that law clerk and the attorney notify the judge prior to the negotiation for employment

· A partisan arbitrator, in a multi-member arbitration panel, is not prohibited from subsequently representing that party

Successive Conflicts of Interest: Private Practice (Chapter 6)
· Analytica v. NPD, 1983:  A lawyer may not represent an adversary of his former client if the subject matter of the 2 representations is substantially related (meaning: if the lawyer could have obtained confidential information in the first representation that would have been relevant in the second).  It is irrelevant whether he actually received such information.  Exception: member of a law firm changing jobs and who is later retained by an adversary of a client of his former firm can avoid disqualification by showing that effective measures were taken to prevent confidences from being received by whichever lawyers in the new firm were handling the matter.  

· Substantial Relationship Test: where any substantial relationship can be shown between the subject matter of a former representation and that of a subsequent adverse representation, the subsequent representation will be prohibited.  The Court will assume that during the course of the former representation, confidences were disclosed to the attorney bearing on the subject matter of the representation
· Concerns the test is addressing: client’s right to choice of counsel, loss of time and money incurred when counsel is disqualified, delay and complication of trial

· Comment 2 Rule 1.9(a) says that a lawyer who recurrently handled a type of problem for a former client is not precluded from later representing another client in a wholly distinct problem of that type, even though the subsequent representation involves a position adverse to the prior client.
· Successive Duty of Loyalty: 
· This duty is not as great in subsequent representations as it is in current representations.  

· Multiple representation of clients:  there is no confidentiality between the clients, but is there loyalty?  Comment 1 of rule 1.9: You can’t represent multiple clients in a transaction and then turn around and represent one against another, unless each of the multiple clients gives informed consent.

· Consequences of Disqualification

· When a lawyer or firm is disqualified, the client will have to hire new counsel, who will want to receive the disqualified firm’s files. The opposing party might object on the ground that this gives the new firm the benefit of the suspect work.

· Texas SCt says that there is a rebuttable presumption that the work product contains confidential information.  This is rebuttable by the current client demonstrating that there is not a substantial likelihood that the desired items of work product have confidential information.

· Scenarios p. 356 (related to MR 1.16)
· Law firm represents A and B on unrelated matters.  A asks the firm to appear adverse to B on a matter unrelated to the representation of B.  Firm seeks to withdraw from B so that it can represent A.  Can it?  No.
· Law firm represents D in litigation against its insurer to determine the insurer’s liability to D.  The firm also represents another insurance company, E, in unrelated matters.  When D’s insurer fails, E becomes the successor in interest to the failed insurer by operation of state law.  The firm now wants to withdraw from representing E so that it may continue to represent D against first ins co. Can it?  Yes, if it acts immediately.

· Law firm represents P against D when either (a) D acquires another client of the law firm or (b) another client of the law firm acquires D.  Firm wants to continue to represent P.  Can the firm withdraw from representing the other client?  Yes.

· Law firm represents client O for 13 years on an off, but has had no matter with O for over a year when client T asks to retain the firm to sue O.  May it?  No.  Client O is a current client… representation continues during lulls in intermittent representations.
· Standing and Waiver

· Successive conflicts can always be waived.  
· **This is a big difference between successive conflicts and current conflicts.
· Can nonclients have standing to seek disqualification in successive conflict situations?  
· View 1:  Yes, because of the court’s interest in ethical conduct.  
· View 2:  No, because the rule is meant to protect the former client, not a stranger.

· Class Actions

· Additional successive interest problems to be considered in determining if to disqualify an attorney who has represented a class and who seeks to later represent only a portion of the class.
· Why? Class members’ interests diverge during relief stage.

· A motion to disqualify an attorney (who has represented the entire class and who has thereafter been retained by a fraction of the class to represent its interests in opposition to a proposed settlement) cannot be automatically granted.  Interests of the various groups of class members and of the interest of the public and the court in achieving a just and expeditious resolution of the dispute must be balanced.
Duties to Prospective Clients/Successive Conflicts of Interest

Restatement §15(2)

The attorney-client privilege applies to all confidential communications made during preliminary discussions, whether or not the attorney is hired.  A lawyer here cannot represent a “new” client whose interests are materially adverse to those of the former client in a same or substantially related matter when the lawyer has received confidential information that could be significantly harmful to the prospective client except if:  (1) the lawyer takes reasonable steps to avoid exposure to confidential information other than that needed to determine whether to represent the prospective client and the lawyer is screened OR  (2) the former and new client give informed consent.

Representation Adverse to the Interests of a Former Client
Restatement §132

Present and former clients can consent to the representation.  If they don’t, a lawyer who has represented a client in a matter cannot then represent another client in the same or substantially related matter in which the interests of the former client are materially adverse.

The current matter is substantially related to the old matter if (1) the current matter involves the work the lawyer performed for the former client, or (2) there is a substantial risk that representation of the present client will involve the use of information acquired in the course of representing the former client, unless that info has become generally known.

Successive Conflicts of Interest: Imputed Disqualification and Migratory Lawyers (Chapter 6)
· Presumption of Shared Confidences:  presumption that individuals in a law firm freely share their clients’ confidences with one another

· Cromley v. Board of Education, 1994: Cromley was represented by Lawyer in a sexual misconduct case against ∆.  After 2 years are representation, Lawyer accepted a partnership in the law firm that represents ∆.  Lawyer clearly had confidential information from Cromley, so can he be screened?  The law firm established timely establishment of screening, therefore the presumption of shared confidences has been rebutted.  Court says the presumption of shared confidences has been found to be irrebuttable only when an entire law firm changes sides, and not when one attorney changes sides.
· Three step approach for determining whether an attorney should be disqualified: 
· (1) does a substantial relationship exists between the subject matter of the prior and present representation?  
· If so, (2) Has the presumption of shared confidences been rebutted with respect to the present representation?  
· If not, (3) has the presumption of shared confidences been rebutted with respect to the present representation?  If no, disqualification is proper.  

· How to determine if the presumption has been rebutted: was the attorney who changed firms actually privy to any confidential information his prior law firm received form the party seeking disqualification of his present firm?  Rebuttal can come from proof that the attorney has no knowledge of info or by proof that screening procedures were timely employed in the new law firm.
· Screening mechanisms (This is also known as a Chinese Wall): 
· (1) instructions to everyone in the new firm about the attorney’s recusal and of the ban on exchange of information, 
· (2) prohibited access to the files, 
· (3) locked case files, 
· (4) passwords protecting electronic information, 
· (5) prohibited sharing in fees derived from the litigation.  
· The screening must start as soon as the disqualifying event occurs.

· Factors used to determine if screening is achieved: 
· size of law firm, 
· structure of law firm, 
· screen attorney’s position in the law firm, 
· likelihood of contact between screened attorney and the atty representing the client he’s screened from, and 
· the fact that a law firm’s and lawyer’s most valuable asset is their reputations for honesty, integrity, and competence.

· Texas rejects/makes no allowances for screening

· Removing Conflicts from a Former Firm:  what if a lawyer quits a firm and that firm wants to represent a client whose interests are adverse to a client of the former lawyer?  MR 1.10 says the firm can represent the new client, even if the matters are the same or substantially related, as long as the firm can show that no lawyer remaining in the firm has protected information that could be used to the disadvantage of the former client.
· Nonlawyer Conflicts: paralegals, summer associates, and secretaries can carry information too.  Courts are more likely to allow screening of them.

· Texas Case: In re American Home Products allowed nonlawyers to be screened

· Other view: support staff is same as lawyers and no screening of nonlawyer who had access to confidential information of an adverse client at a prior firm

Successive Conflicts of Interest: Government Service (Chapter 6)

· Big issue:  Can the government claim atty-client privilege when a federal prosecutor subpoenas communications between a government lawyer and an official he advises?
· Armstrong v. McAlpin, 1981:  Altman was an attorney at the SEC who supervised an investigation and litigation against McAlpin.  That litigation alleged that McAlpin looted money from Capital Growth companies.  Trial judge appointed Armstrong as receiver of the Capital Growth companies.  Armstrong was to recover all misappropriated property.  He retained the Hurwitz law firm, with whom Altman had taken a job.  Hurwitz firm asked the SEC if they had an objection to the retention, and the SEC said no, as long as Altman was screened.  McAlpin moved to disqualify.  This court said that the restrained approach to determine whether or not to disqualify opposing counsel on ethical grounds avoids unnecessary and unseemly delay and reinforces public confidence in the fairness of the judicial process.
· When a lawyer has confidential government information about a person that could be used in the representation of a client whose interests are adverse to that person, the Model Rues would not allow the agency to consent to a former government lawyer’s successive private representation.  Rationale: confidential government information ≠ confidential citizen information.
· What does “same matter” mean?  the same lawsuit or litigation, i.e. the same issue of fact involving the same parties and the same situation or conduct.
Conflicts and Confidentiality in Entity Representation (Chapter 9)

· Main areas of concern: (1) Who’s the client? (2) Confidentiality, (3) Conflict of Interest 

· Tekni-Plex v. M&L, 1996:  Two issues: (1) Can long time counsel for old company and its shareholder continue to represent the shareholder in a dispute with the buyer of the old company?  No.  (2) Who controls the attorney client privilege as to pre-merger communications?  The buyer.  Tang was the sole shareholder of Old Tekni-Plex.  M&L was the attorney of Old Tekni-Plex and of Tang (on personal stuff) for over 20 years.  Tang and Old T-P entered into a merger agreement with New T-P.  M&L represented Tang and Old T-P in the merger.  The merger contained representations and warranties by Tang concerning environmental matters.  New T-P sued Tang alleging breach of those representations and warranties.  Tang retained M&L to represent him.  Issue 1:  Under three part test (above), New T-P is considered a former client because when ownership of a corporation changes hands, the authority to assert and waive the corporation’s attorney-client privilege passes too.  New T-P continued all of Old T-P’s business operations.  There is a substantial relationship between the current and former representations, because the current dispute concerns the merger agreement on which the law firm had represented Old T-P.  The Interests of New T-P are materially adverse to the interests of Old T-P, because any environmental violations will negatively affect not only the purchasers but also the business interests of the merged corporation.  Since the 3-part test is met, disqualification is proper.  Issue 2: Since New T-P continues the business operations of Old T-P, New T-P has the authority to assert the atty-client privilege to keep M&L from disclosing the contents of the confidential communications to Tang.  However, since M&L represented Old T-P and Tang in the merger, they retain the privilege with respect to the merger.
· Who is the client?

· Unless the facts say otherwise, corporate attorneys will be deemed to represent the entity and not its officers, directors, employees, or shareholders.

· A corporate officer or employee can claim a privilege if he can establish that his communications with entity counsel were part of a joint representation.

· What about when the corporate counsel represents the employees in personal matters? Then the court is more likely to find a professional relationship with company’s counsel and that employee even on corporate matters.

· Corporate Affiliates: If one member of a corporate family, is there an atty-client relationship with its affiliates?

· ABA Opinion says that the representation of one company will make its corporate affiliate a client only under limited circumstances: like if they agree, or if they operate as alter egos, if they have integrated operations and management, if the same in-house legal staff handles legal matters for both, or if the client has provided the law firm with confidential information about the affiliate that would be relevant in any matter adverse to the affiliate.

· Restatement §121 says when a lawyer represents company A, the company is the lawyer’s client is the corporation, not the individual officers or other corporations that A owns, that own A, or in which a major shareholder owns both.  But this is not the case where financial loss or benefit to the non-client person or entity will have a direct, adverse impact on the client.

· Partnerships: does the lawyer represent the partnership entity or the partners?  For general partnerships, the lawyer’s client is the partnership and not the partners, unless otherwise agreed
· Privilege and Conflicts in Shareholder Actions

· Problem: shareholders run the company.  They pay salaries.  So how independent can in-house attorney be from the shareholders?  What does the atty do if he sees the shareholders doing something wrong?

· In a shareholder derivative action, a group of shareholders may sue officers and directors or 3rd parties on the theory that the company has an unasserted claim against the defendants.  Can corporate counsel represent both the corporation and any officers and directors of the corporation who are named as defendants?  No.

· Can the shareholders require corporate counsel to give them privileged information on the theory that they are suing to enforce a right of the corporation?  Look at these factors:

· If they can show cause why the privilege should not be invoked

· Number of shareholders and the % they own
· Nature of shareholders claim

· Necessity or desirability of the shareholders having the information and the availability of it form other sources

· What kind of claim it is

· Whether the communication relates to past or prospective actions

· Whether the communication is about the litigation itself

· The extent to which the communication is identified versus the extent to which the shareholders are blindly fishing

· The risk of revelation of trade secrets or other info that the corporation has an interest in keeping confidential for litigation-independent reasons

· When one shareholder is seeking to get control over the company or is planning to start a competing business, the company’s lawyer must stay neutral
· M&D v. Admiral Murphy, 1994:  M&D is claiming malpractice against Pillsbury.  The court says that Pillsbury committed malpractice by representing Murphy in his efforts to take control of M&D while at the same time representing M&D without disclosing the fact of dual representation and getting consent, and using confidential information of M&D for the benefit of Murphy.
Retaliatory Discharge and Whistleblowing (Chapter 9)
· Retaliatory discharge suits for in-house attorneys should parallel the existing cause of action with minor variations to account for the lawyers' role as professional advisers. Attorneys should be allowed to sue when fired for urging their employer to behave lawfully or for refusing to violate the professional codes of ethics. The employer should prevail, however, if other legitimate grounds exist for firing the attorney.
· Elements:

· Protected Actions by the Attorney

· investigating possible wrongful conduct, 
· bringing potential violations to the employer's attention, or 
· urging their employer to follow the law. 
· refusing to violate the applicable Code or Rules, but only after their attempts to alter the employer's conduct have failed.  
· The attorney must honestly and reasonably believe that the wrongdoing will occur absent intervention. 
· In order to establish good faith belief, the attorney must present evidence of the violation and when she learned of it.  
· Likewise, there must have been a reasonable possibility of preventing the harm.

· Wrongful Conduct by the Employer
· Private lawyers don’t have this cause of action because they are not employees; they’re independent contractors.

· General Dynamics v. Superior Court, 1994:  Does an attorney’s status as an employee (in house attorney) bar the pursuit of implied-in-fact contract and retaliatory discharge tort causes of action against the employer that are commonly the subject of suits by nonattorney employees who assert the same claims?  No, because the contractual claims are unlikely to implicate values that are central to the attorney-client relationship.  This rule tries to balance fiduciary duty and duty to adhere to ethical norms.  The theoretical reason for labeling wrongful a discharge in violation of public policy is not based on the terms and conditions of the employment contract, but rather arises out of a duty implied in law on the part of the employer to conduct its affairs in compliance with public policy. In cases of wrongful termination for reasons violative of fundamental principles of public policy, there is no logical basis to distinguish between situations in which the employee is an at-will employee and those in which the employee has a contract for a specified term. The tort is independent of the term of employment.
· Whistleblowing: revealing corporate secrets to outsiders, or threatens to, in order to protect the client or others from the misconduct of insiders, and without regard to whether the lawyer has been instructed to act improperly or is suffering retaliation.

· Willy v. Coastal States, Texas 1996:  

· Can in-house counsel be allowed to maintain a cause of action for retaliatory discharge under the Sabine Pilot exception to the employment-at-will doctrine?  The general rule in Texas is that employment for an indefinite term may be terminated at will and without definite cause.  Exception: “Sabine Pilot Exception”: applies if the Π was unacceptably forced to choose between risking criminal liability or being discharged.  

· Is a claim of wrongful discharge barred by the nature of the attorney-client relationship?  

· Three approaches:
· Not allowing the cause of action under any circumstances

· Allowing the cause of action if client confidentiality can be maintained

· Allowing the cause of action under an implied contract theory or a statutory cause of action.

· The second approach will apply because it balances the concerns of the attorney-client confidentiality with in-house counsel’s right to redress when terminated for refusing to perform an illegal act.
· Therefore, an attorney’s status as in-house counsel does not preclude the attorney from maintaining a claim for wrongful termination under Sabine Pilot.

· Can Willy’s claim be proven without violating his ethical obligation to Coastal?  Willy can maintain a suit for wrongful termination only if his claim can be proven without any violation of his ethical duty to respect client confidences and secrets.

· Kachmar v. Sungard Data Systems, 1997:  Π raised a claim of retaliatory discharge.  Can in-house counsel raise a retaliatory discharge claim?  Yes.  But how much confidential information can an in-house attorney with such a claim give as evidence of the retaliatory discharge?  The court said that the district court has to balance the needed protection of sensitive information with the right to maintain such a suit, so equitable measures can be used to allow the attorney to attempt to make the necessary proof while protecting client confidences from disclosure: sealing orders; protective orders; limited admissibility of evidence; orders restricting the use of testimony in successive proceedings; in camera proceedings.
Truths and Confidences (Chapter 7)

· Issue: what is the lawyer’s authority to reveal a client’s misdeeds committed while the lawyer was representing the client?  I.e.: are a lawyer’s duties of confidentiality and loyalty to a client superior to any duty the lawyer would otherwise have?
· If the criminal or fraudulent act is completed, does the lawyer have to reveal it?  

· Model Rules: No.

· Some jurisdictions:  Yes, he should reveal it when required to rectify the consequences of criminal or fraudulent acts in furtherance of which the lawyer’s services had been used.

Client Perjury (Chapter 7)

· The duty to withdraw

· Model Rules do not require withdrawal when a client has committed a fraud on a tribunal

· Rule 3.3 can require revelation of the fraud.  That is an event that will usually make it impossible for the lawyer to continue to represent the client in any event

· A lawyer cannot escape this duty by withdrawing after the duty has arisen

· ABA Op says the lawyer must disclose the client’s perjury to the court if the lawyer is unable to convince the client to rectify the perjury

· If a lawyer withdraws prior to the time that a client has made a false statement to the tribunal, the lawyer will not have a Rule 3.3 obligation

· Nix v. Whiteside, 1986: a criminal ∆ is not entitled to the assistance of counsel in giving false testimony and that a lawyer who refuses such assistance, and who even threatens the client with disclosure of the perjury to the court if the client does testify falsely, has not deprived the client of effective assistance of counsel.
· What should a lawyer do when faced with a perjurious client in a criminal case?

· Narrative Approach: the lawyer should call the client as a witness, ask him to tell his version of the events to the jury, and otherwise participate no further in the client’s testimony.  Such an approach has the benefits of distancing the lawyer from the active participation in the perjury.  It has the shortcomings of signaling the judge that he lawyer believes the client is committing perjury and of failing to present the client to the jury in a favorable light.
· Refuse to call the client to testify:  This is when the client wants to testify.  If the client protests in open court, the judge can determine whether the defendant should be permitted to testify.  Such an approach distances the lawyer even further from the perjury but threatens client interests.

· Excuse the criminal defense lawyer from his Rule 3.3 obligation:  This lets the criminal defense lawyer call the client as a witness and question the client in the normal fashion.  Such an approach advances client interests but make the lawyer a knowing accomplice to the perjury.
· ABA Opinion 353, 1987:  As an officer of the court, the lawyer has a duty to prevent the perjury.  If the perjury has already been committed, the lawyer has a duty to prevent its playing any part in the judgment of the court.

· ABA Opinion 1314: What if the client tells the lawyer that he’s going to commit perjury at trial?

· A lawyer in this position must advise the client that the lawyer must take one of two actions: (1) withdraw prior to the submission of the false testimony or (2) report to the tribunal the falsity of the testimony if the client insists on testifying falsely
· Avoiding Knowledge: can a lawyer avoid getting knowledge of client’s perjury?
· Without knowledge, a lawyer might be able to do certain things helpful to a client that the lawyer could not do if he or she knew that the evidence was false

· A lawyer could avoid knowledge by not asking the client for his story

Meritorious Claims

Model Rule 3.1

· An attorney is prohibited from instituting or defending an issue without basis in law and fact and which is frivolous including extension for time, modification, or reversal of existing law.

· An attorney in a criminal matter that may result in incarceration may nevertheless defend in the proceeding so as to necessitate that every element of the crime can be proved beyond a reasonable doubt

· An attorney may use the legal system to its full benefit, but never to abuse legal procedures

· An attorney, even at the direction of the client, may never use the legal system to solely harass the opposing party.  However, if there is a valid reason for the action, the fact that it harasses or irritates the opposing party is irrelevant.

· Frivolous actions may result in Bar discipline for the attorney and sanctions by the court including monetary fines.

Expediting Litigation

Model Rule 3.2

A lawyer must make reasonable efforts to expedite litigation consistent with the interests of the client.  The rule does not mean that delay is not allowed.  Delaying trial increases costs for the client.  Delaying trial to frustrate the other party’s case is not reasonable.
Candor

Model Rule 3.3
A lawyer cannot knowingly:
(1) make a false statement of fact or law to a tribunal

(2) not fix a false statement of fact or law already said to a tribunal

(3) not give the tribunal the applicable legal authority against his case unless opposing counsel already gave it

(4) offer false evidence.


(a) if the lawyer finds out of the falsity of evidence, the lawyer needs to take remedial measures


(b) if the lawyer knows a witness or client is about to engage in criminal or fraudulent conduct 

or has already done so, the lawyer needs to take reasonable remedial measures.

Fairness to Opposing Party and Counsel

Model Rule 3.4

A lawyer cannot:
(1) obstruct a party’s access to evidence or help anyone else do it

(2) falsify (or help to) evidence or testimony

(3) knowingly disobey an obligation under the rules of a tribunal

(4) make a frivolous discovery request or fail to make reasonably diligent effort to comply with a proper discovery request

(5) allude to an irrelevant matter, assert personal knowledge of facts in issue, or state a personal opinion as to the justness of a cause, the credibility of a witness, or the guilt/innocence of the accused

(6) request a person other than a client to refrain from voluntarily giving relevant information to another party unless the person is a relative or agent of the client and the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information.

Impartiality and Decorum of the Tribunal

Model Rule 3.5

A lawyer shall not:
(1) try to influence a judge, juror, or other official

(2)communicate ex parte with such a person except as authorized

(3) communicate with a juror after discharge of the juror if


(a) the communication is not allowed


(b) the juror has made know to the lawyer a desire not to communicate OR


(c) the communication involves misrepresentation, coercion, duress, or harassment 

(4) engage in conduct intended to disrupt a tribunal

Fostering Falsity or Advancing Truth (Chapter 7)

· Perjury: intentional making material false statements during testimony
· Bronston v. US, 1973:  It is the responsibility of the lawyer to probe a witness; if a witness evades, it is the lawyer's responsibility to recognize the evasion, to bring the witness back to the mark and to flush out the whole truth with the tools of adversary examination, rather than merely relying on proscriptions of perjury statute.
· DeZarn v. US, 1998:  To be material, all that must be shown is that perjurious answer had potential or natural tendency to affect or influence the investigator in, or impede or dissuade him from, pursuing the investigation.
· Contempt: a judges power to police conduct in and relating to the courtroom
· Criminal Contempt vs. Civil Contempt: 

· Civil contempt is directing a party to comply with a court order.  The party can get out any time they agree to comply.  

· Criminal contempt is to vindicate authority of the court.  It’s used to punish someone for violating authority of the court.

· Appeals to Bias:  If a lawyer, when questioning a witness or in summation, expressly or impliedly invites the jury to base its decision based on race, religion, national origin, or similar considerations, the verdict is subject to reversal.

· Improper Argument

· Categories

· where counsel strays outside the facts of the case and the law as instructed.

· arguments designed to appeal to passions and prejudices foreign to the case

· argument which contravenes an important public policy set forth in the constitution or state statute, such as argument infringing upon a privilege.

· Improper argument constitutes reversible error when, in the totality of the circumstances, the improper remarks likely changed the result of the trial

· Arguing for False Inferences

· False inferences:  Stating not only facts, but also false inferences and conclusions drawn from facts.  
· A lawyer will be in violation of Rule 3.4(e) if they ask the jury to draw an inference from the evidence when the evidence does not rationally support that inference.

· What should a lawyer do when faced with harmful evidence?

· Try to get the judge to exclude it

· Try to impeach the evidence

· If the evidence is ambiguous, try to persuade the jury to draw an inference that is favorable to the client

· Exploiting Error: taking advantage of another’s error
· Exploiting another's inadvertent error is inappropriate and unprofessional. Yet, some attorneys would justify this behavior by arguing that they have an ethical obligation to represent their client zealously.

· Silence

· Generally, there is no duty to volunteer information that will assist the opponent

· Southern Trenching v. Diago, 1992: Jury verdict on damages in personal injury action could not stand because plaintiff--with knowledge and assistance of his counsel--deliberately concealed fact that, three weeks before trial, he was in automobile accident involving same injuries; plaintiff thus falsely misled court and jury that his damages could have been caused only by defendant's negligence.
· What if the lawyer knows that the other side is working under a misimpression that the lawyer did not personally create?  What if the person is the judge?  Silence is permitted as long as the lawyer doesn’t assist another in committing a crime or fraud and as long as Rule 3.3 is not being violated
· Sometimes legal rules will require revelation of information even when the ethics rules don’t

Federal Rule of Civil Procedure 11

A lawyer’s signature on a pleading, written motion, or other paper certifies that to the best of his knowledge, information, and belief, formed after an inquiry reasonable under the circumstances…

(1) it is not being presented for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation;

(2) the claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law;
(3) the allegations and other factual contentions have evidentiary support or, if specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on a lack of information or belief.

Other Chapter 7 Sections

· Frivolous Positions and Abusive Tactics

· Business Guides v. Chromatic Comm, 1991: Rule 11 sanctions can be assessed against a client who had signed an offending paper

· Sanctions must be limited to what is sufficient to deter repetition of such conduct or comparable conduct

· Safe-Harbor Provision: a party has 3 weeks to withdraw the bad document before the motion for sanctions made by the other party can be decided

· Other rules impose sanctions:

· 28 USC §1927: any attorney or other person who so multiplies the proceedings in any case unreasonably and harassingly may be required to pay costs and attorney’s fees reasonably incurred because of such conduct.

· If an appeal is frivolous, a FRAP allows damages and single or double costs to be awarded to the appellee

· Courts have inherent power to award counsel fees and expenses if an opposing lawyer has acted in bad faith, etc.

· Why lawyers hate sanctions

· It can be in case reports, online, or in journals

· Client relations may suffer if sanctions are jointly imposed on the lawyer and the client

· Client will be pissed if the sanction undermines his case or if additional expenses are needed to fix it

· Dilatory Tactics 
· Lawyers use delay as a pressure tactic to win or favorably settle lawsuits
· Indirect strategies are used to avoid a contest on the merits of a case by concentrating on collateral issues

· Such tactics can violate Rule 11

· If a delay is in the client’s interest, the lawyer has no duty to expedite

· If a delay is not in the client’s interest, the lawyer has a duty to expedite because of the duty of diligence

· Hardball and Incivility:  Mullaney v. Aude, 1999:  Female Π brought tort action against male ∆ who allegedly infected her with genital herpes and, after ∆ and his counsel allegedly harassed Π's counsel and expert witness during discovery, obtained a protective order. TC granted Π's request for attorney fees incurred in obtaining the protective order. ∆ appealed.  AC held that (1) attorney fees could be awarded after entry of final judgment in underlying tort action; (2) defense counsel's reference to plaintiff's counsel as "babe" during deposition constituted gender bias warranting protective order and attorney fees.
· Misstating the Facts, Precedent, or the Record

· A lawyer may assert any inferences from the facts of the case that seem to him arguable, but he cannot present his inferences from the facts as if they were facts themselves

· Several rules address this:

· A lawyer cannot knowingly make a false statement of material fact or law to a tribunal (rule 3.3(a)(1))

· A lawyer cannot misstate material fact or law to a third person (rule 4.1(a))

· A lawyer cannot engage in conduct involving dishonesty, fraud, deceit, or misrepresentation (rule 8.4(c))

· The Obligation to Reveal Adverse Legal Authority

· If a lawyer discovers that the tribunal has not been apprised of legal authority known to the lawyer that would probably have a substantial effect on the determination of a material issue, the lawyer shall advise the tribunal of that authority (rule 3.1(c))

· Matter of Thonert, 2000:  Rule:  attorney's failure to disclose to appellate tribunal controlling authority which was known to him, and had not been disclosed by opposing counsel, that was directly adverse to his client's position, and to advise client of the adverse authority, warranted public reprimand and admonishment.  Rationale: legal argument is a discussion seeking to determine the legal premises properly applicable to the case.  
· Is there an obligation to reveal that your client has no case?

· If there is no case, the lawyer shouldn’t have taken it

· If the lawyer discovers the client has not case after accepting it, he should withdraw it

Negotiation and Transactional Matters (Chapter 10)

· Virzi v. Grand Trunk Warehouse, 1983:  Is there an ethical obligation of an attorney to tell OP that his client had died?  Yes.  While the attorney didn’t make a false statement about the death of his client, and while the client’s death had nothing to do with the injuries he was suing for, the fact of the client’s death would have had a significant bearing on the OP’s willingness to settle.  By not telling the court about his client’s death, the court entered into an order of settlement for a nonexistent party, which makes the order void.  The attorney has a duty to tell the court and OP of the death of his client.
· Threatening Criminal Prosecution
· The Code, but not the Rules, forbids a lawyer to threaten criminal prosecution in order to gain an advantage in a civil matter

· ABA Opinion says that a lawyer can raise the possibility of criminal charges in negotiating a civil claim, so long as the civil and criminal matters are related and the lawyer does not claim an improper influence over the criminal process

Truthfulness

Model Rule 4.1

An attorney is prohibited while representing a client from:

· Fabricating a statement of fact or law to third parties OR

· Failing to disclose a material fact to avoid disclosures

An attorney generally has no duty to inform, but where the attorney does an affirmative act, he must be truthful

Misrepresentations may also occur by failure to act

Real Evidence (Chapter 8)

· Although the observations of a lawyer that result directly from client communication may sometimes be privileged, items collected by the lawyer are not.

· In Re Ryder, 1967: ∆ told Lawyer that the proceeds of a bank robbery could be found in a bank safe-deposit box.  On his own initiative, Lawyer went to the bank, removed a bag of money and the sawed off shotgun used in the robbery from the ∆’s safe deposit box and placed the items in a box rented under the Lawyer’s own name.  Lawyer’s conduct and the items transferred do not fall within the attorney client privilege.
· Destruction may raise an inference that the documents were even more damaging than they truly are.

· A lawyer who receives a physical item under circumstances implicating a client in criminal conduct should disclose the location of or should deliver the item to authorities if the law or the court requires.  If the law or court doesn’t require, the lawyer can return the item to the source but should advise the source of the legal consequences pertaining to possession or destruction of the item.  

· The lawyer can keep the item for a reasonable amount of time if the lawyer fears that the return will lead to the item’s destruction or to physical harm or if the lawyer plans to test or examine the item for defense purposes.  If the lawyer holds the item, he has to hold it in a way that does not impede the lawful ability of law enforcement authorities to obtain the item.  

· If the item is contraband, the lawyer may suggest that the client destroy it if there is no pending case or investigation and where destruction will not violate criminal law.  If there is an investigation, or destruction will violate law, the lawyer should disclose or deliver the item to the authorities.

· If the item presents a physical danger, the item should be given to authorities.

· When handing over things to authorities, the lawyer should do it in the way best designed to protect the client’s interests.

· The attorney-client privilege may protect lawyer observations that result directly from the client’s protected communications, as long as the lawyer does nothing to prevent other interested parties from making the same observation.

· Rule from People v. Meredith, 1981: ∆ told his Lawyer that the murder victim’s partially burned wallet could be found in a burn bin behind ∆’s house.  Lawyer went to the house and retrieved the wallet.  After examining it in her office, Lawyer turned the wallet over to the Prosecuting Lawyer.  The wallet, as physical evidence, is not subject to privilege, but ∆’s statements to Lawyer, as communication from client to lawyer, are subject to the attorney-client privilege.  The location at which the wallet was found is not subject to the attorney-client privilege because Lawyer, by her conduct of retrieving the wallet, has prevent the government from discovering by independent means the wallet’s location.  Had Lawyer merely observed the wallet and left it in the burn bin, Lawyer would have had no duty to submit the wallet to the Prosecuting Lawyer, and Lawyer could not be required to reveal the wallet’s location.
· The Turnover Duty

· Where evidence is a fruit or instrumentality of a crime, it is illegal to possess, and the lawyer cannot keep it

· If a lawyer is told where a piece of evidence is, he is under no obligation to reveal its location

· Altering or destroying evidence, if done corruptly (i.e. with the intent to keep it from a pending proceeding) violates federal law

· An attorney may assert the attorney-client privilege in resisting a summons to produce documents that were delivered to him by his client, if the documents would have been privileged while in the client’s possession
· Spoliation of Evidence

· Evidence is spoliated when its probative value is reduced or eliminated because the evidence is altered or destroyed.

· Spoliation can result from negligence, recklessness, or intent

· Consequences:

· Jury instruction.  This calls the jury’s attention to the fact that it can draw an adverse inference form the spoliator’s act in interfering with the evidence

· Dismissal of the claim or defense.  This is appropriate if there is a showing of willfulness, bad faith, or fault on the part of the sanctioned party.  It should be used only in extreme circumstances.

· Anyone, including lawyers, who spoliate evidence are subject to prosecution for obstruction of justice if the elements of that crime are established

· Lawyers who destroy or alters evidence useful to a client’s adversary may subject his client to an adverse inference instruction or loss of claim or defense→lawyer can then be subject to malpractice action
Rights of Third Parties

Model Rule 4.4

· An attorney is prohibited from acting in a manner with no other substantial purpose than to embarrass, delay or burden a third party or to obtain evidence that would transgress the third party’s legal rights.

· A lawyer who inadvertently receives a document shall promptly notify the reader.

Respect for Rights of Third Persons

Texas Rule 4.04
(a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a 3rd person, or use methods of obtaining evidence that violate the legal rights of such a person

(b) A lawyer shall not present, participate in presenting, or threaten to present:

(1) criminal or disciplinary charges solely to gain an advantage in a civil matter, OR

(2) civil, criminal, or disciplinary charges against a complainant, a witness, or a potential witness in a bar disciplinary proceeding solely to prevent participation by the complainant, witness, or potential witness therein.

The Ethical Duty of Competence (Chapter 12)

· A lawyer should represent a client competently

· A lawyer cannot handle a legal matter which he knows or should know that he is not competent to handle

· A lawyer cannot handle a legal matter without adequate preparation

· A lawyer cannot neglect a legal matter entrusted to him

· A lawyer shall provide competent representation to a client, which requires legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation

· If the representation is so bad that it violates one’s 6th Amendment rights, a conviction can be reversed because of incompetent counsel.  Very rare.

· A lawyer should not accept work if they have too many cases

· Incompetence can lead to legal malpractice

Continuing Legal Education (Chapter 12)

· Many states require CLE hours so that their competence increases and their professional failure decreases
Responsibilities of Partners, Managers, and Supervisory Lawyers

Model Rule 5.1

(a) requires law firm partners to make reasonable efforts to ensure that the firm has measures in effect that give reasonable assurances that all lawyers in the firm are conforming to the Rules.
(b) imposes this obligation on lawyers with direct supervisory authority over another lawyer

(c) managing lawyers should try to establish internal policies and procedures to assure all firm lawyers conform to these Rules.  These policies shall try to detect and resolve conflicts of interest, identify deadline dates in pending matters, account for client funds and property and ensure that inexperienced lawyers are properly supervised.

(d) an attorney is responsible for another attorney’s violations of the rules if:

· An attorney orders, specifically ratifies, or has knowledge of the specific conduct, OR

· The attorney is a partner or a managing lawyer and has knowledge of the conduct and knows that the conduct may be avoided or mitigated, but fails to take reasonable remedial actions.

(e) Remedial actions include:

· Reporting the attorney to the Bar
· Removing the attorney from the case

· Informing the party-opponent OR

· Other reasonable remedial or preventative measures

Supervisory Responsibilities (Chapter 12)

· A lawyer can be disciplined even if he didn’t know about the other lawyer’s conduct, since the failure to install appropriate preventive measures will warrant discipline.
· If an associate’s action is the result of negligent supervision, that carelessness may violate the senior attorney’s fiduciary responsibility to the client.

· If the supervising attorney has no reason to suspect misconduct, he might not be vicariously liable for discipline

· A lawyer can be liable in a disciplinary action for violations of partners or associates whom he does not supervise, if he knew or reasonably should have suspected for misconduct

· If failure to supervise leads to the client’s financial loss, there can be malpractice

Unauthorized Practice of Law (Chapter 12)

· Who decides how to define the practice of law?  The courts and/or of the legislature.

· What is considered practice of law is a question of law, not of ethics

· The Rules and the Code forbid lawyers from engaging in unauthorized practice of law or to help another do so, but neither defines “practice of law”

· Two ways in which unauthorized practice of law can occur:

· A person who is not admitted to the bar of a jurisdiction may render legal services in that jurisdiction

· A person that is not authorized to practice law may hire a licensed lawyer and offer his services to another

· Professional Adjusters v. Tandon, 1982: Following a fire and an unacceptable insurance settlement offer, Insureds hired Adjuster to handle their claim against Insurer.  Adjuster’s fee was contingent on the amount recovered.  After preparing and submitting estimates of Insured’s damages, Adjuster negotiated a substantially increased settlement offer.  Insureds then hired Lawyer and settled their claim.  Adjuster refused the $500 payment offered by Insureds and filed suit for the percentage of Insureds’ recovery specified in the parties’ contract.  Insureds then asserted that the contract was unenforceable.  Adjuster’s activities constituted the practice of law.  He determined the amount of Insureds’ loss, negotiated a settlement, and expected to receive remuneration contingent on the amount recovered.  This process required the interpretation of contract terms.  
· What constitutes unauthorized practice of law involves analysis of these things
· Function of lawyers

· Determination of what they are uniquely qualified to do

· Determination of whether non-lawyers should be allowed, in public interest, to engage in activities that may constitute the practice of law

· Can a state legislature or admin agency authorize non-lawyers to do work that the courts consider the practice of law?  Maybe.

· Should paralegals be licensed?

· Some states allow paralegals to practice independent of law firms, as long as any legal stuff they do is done under supervision of an attorney

· Pro: low-cost legal assistance

· Con: the market would be flooded with people lacking the requisite knowledge, ethical requirements, and proper regulation (i.e. “it would be like allowing nurses to perform brain surgery”)

· Unauthorized Practice of Law Committee v. Parsons, Tex. 1999:  Quicken Family Lawyer (QFL) offered 100 legal forms including instructions on how to fill them out.  The packaging said that the forms were good in 49 states, were reviewed by expert attorneys, and updated regularly.  The package included interactive software to answer questions.  The court said that QFL violated the unauthorized practice of law statute, because QFL is more than just a fill-in-the-blank form.  An injunction was issued.  The legislature amended the statute to say that unauthorized practice of law does not include the design, creation, publication, etc of computer software if there’s something on the package that says that the products are not a substitute for the advice of an attorney.
Communicating Fields of Practice

Model Rule 7.4

An attorney is permitted to communicate fields of the law the attorney practices.
An attorney is not permitted to state or imply that she is certified as a specialist in a field unless:

· The certification is granted by the appropriate state or has been accredited by the ABA

· The name of the certifying organization is clearly identified in the communication

False communication is a violation

The certification term is a special term.  Clients are usually willing to pay higher fees for those who are experts in that field of law.

Specialization (Chapter 12)
· Two types

· Certification

· A board tests and certifies applicants in a particular area of law

· Self-designation

· An attorney is permitted to designate himself as a specialist if the attorney devotes an identified amount of time to the area
· The Rules prohibit the use of certain language suggesting that a lawyer is a specialist in a particular area, unless the lawyer is designated as a specialist by an authority recognized by the state

Responsibilities of Subordinate Attorneys

Model Rule 5.2

· A subordinate attorney is at all times bound by the Rules

· Even if a subordinate attorney’s conduct violates a Rule, a question may still remain as to whether the attorney had the requisite intent or knowledge

Responsibilities of Nonlawyers

Model Rule 5.3

· This provision applies to nonattorneys employed or retained by an attorney or firm

· A partner or managing lawyer in a firm has the responsibility to make reasonable efforts to ensure that the nonattorney’s conduct conforms to the Rules.  

· An attorney is responsible for the nonattorney’s violation of the Rules if: (1) the attorney orders, specifically ratifies, or has specific knowledge of the conduct involved; or (2) the attorney is a partner or supervisor, and they have knowledge of the conduct and knows that the conduct may be avoided or mitigated, but they fail to take reasonable remedial actions.

Unauthorized Practice of Law
Model Rule 5.5

An attorney is prohibited from practicing law in a jurisdiction in violation of that jurisdiction’s professional rules

A lawyer admitted in another jurisdiction does not engage in unauthorized practice of the law when:

· Authorized by law or order to appear before a court or agency or is preparing for a proceeding and is expecting to be so authorized OR

· Other than engaging in the conduct above, (1) a lawyer who is an employee of a client acts on the client’s behalf or one of its affiliates; (2) the lawyer is acting on a matter arising out of or is reasonably related to the lawyer’s representation of the client; OR (3) the lawyer is associated with a lawyer who is admitted in the jurisdiction and is active in the case.

An attorney is prohibited from assisting nonattorneys in the practice of law

· Including delegating important legal duties to law clerks, secretaries, and paralegals

· Attorneys may counsel nonattorneys who are representing themselves pro se.

Restrictions on Practice
Model Rule 5.6

An attorney is prohibited from proffering a partnership, shareholders, operating, employment or other agreement that restricts another attorney’s right to practice after the termination of the relationship.

· Only the attorney-offeror is in violation, not the attorney-offeree

· Exception: agreements conferring retirement benefits.

An attorney is prohibited from restricting another attorney’s right to practice in a settlement between private parties

An attorney (and the attorney’s clients) have a constitutional right to keep such clients and to practice law upon termination of the relationship.

Law Related Services
Model Rule 5.7

· Law related services are services that are reasonably performed related legal services, but are not prohibited when performed by nonattorneys.  Such services include, but are not limited to: financial planning, lobbying, real estate, accounting, social work, and title insurance.

· An attorney may take any job, but if in the course of that job the attorney performs or indicates that the attorney is the client’s attorney, then the attorney is subject to the Rules.

· A law related attorney is subject to the Rules if (1) the attorney’s actions are not distinct from legal services to the client, OR (2) the attorney does not take reasonable measures to ensure that the prospective client knows that the services is not a legal service and that no attorney client privilege exists
· Any agreement concerning this service should be in writing and should state that the attorney is not rendering a legal service

· The burden of showing lack of legal service is upon the attorney

Quality Control: Lay Participation in Lay Business (Chapter 14)

· Lay Participation in Lay Business vs. Unauthorized Practice of Law:
· Lay Participation in Lay Business: addresses legal work performed by lawyers admitted in that jurisdiction; no competency problem.  The lawyer will be working with, through, or under an entity or person not qualified to practice law
· Unauthorized Practice of Law: addresses competency risks that arise when persons who are not members of a state’s bar perform work labeled practice of law
· Public Interest Organizations

· Open Panel Plan: the plan pays all or part of the fees of independent counsel selected by the beneficiary of the plan from a large pool of local lawyers

· Closed Panel Plan: the lawyers represent members of the plan in their court proceedings arising out of what their plan designates

· NAACP v. Button, 1963: The NAACP brought suit against the Attorney General of Virginia and others for a declaration that certain Virginia statutes are unconstitutional. The US SCt held that the activities of the NAACP, its affiliates, and legal staff are modes of expression and association which are protected by the First and Fourteenth Amendments that Virginia may not prohibit via its power to regulate the legal profession and improper solicitation of legal business.  Interest of Virginia in regulating traditionally illegal practices of barratry, maintenance, and champerty does not justify prohibition of activities of NAACP.
· Labor Unions

· United Transportation Union v. State Bar of Michigan, 1971: Provision of state court injunction barring railroad union from controlling fees charged by any lawyer for representing members or their families in damage actions under Federal Employers' Liability Act was invalid as violating principal that collective activity undertaken to obtain meaningful access to the courts is a fundamental right within protection of First Amendment. 
· Maintenance: improperly stirring up litigation and strife by giving aid to one party to bring or defend a claim without just cause or excuse.  A person lacks just cause if there was a malicious intent which was absent if the maintaining party’s motives were charitable.

· Champerty: unlawful maintenance of a suit, where a person without an interest in it agrees to finance the suit, in whole or in part, in consideration for receiving a portion of the proceeds of litigation.  The doctrine has been viewed as a check on frivolous or unnecessary litigation or a mechanism to encourage the settlement of disputes without recourse to litigation

· Barratry: the offense of frequently exciting and stirring up quarrels and suits between other individuals

Attorney Independence

Model Rule 5.4
An attorney is prohibited from sharing legal fees with a nonlawyer except to:
· Pay an attorney’s estate who was an attorney of the firm after death for a reasonable time

· Pay an attorney’s estate to pay the purchase price of the firm (Rule 1.17)

· Pay into retirement plans that include nonattorney employees

· Share court-awarded legal fees with a nonprofit organization that employed, retained, or recommended employment of the lawyer in that matter.

An attorney is prohibited from entering into a partnership for legal practice with nonattorneys

An attorney is prohibited from allowing a nonclient to regulate the attorney’s actions with respect to the client or the practice of law

An attorney is prohibited from practicing law in professional corporation or association if:

· A nonattorney owns an interest.  Exception: representative of a deceased attorney’s estate

· A nonattorney is the corporate director or officer, OR

· A nonattorney controls the legal matters

For-Profit Enterprises (Chapter 14)
· ABA Opinion

· Lawyer should make sure that the sponsoring entity does not interfere with the lawyer’s exercise of independent professional judgment on behalf of a client or to direct or regulate the lawyer’s professional conduct

· The plan sponsor should have no dealings with client after their matters have been referred to a lawyer

· No provision should interfere with the lawyer’s professional judgment

· Ex: no setting limits on the amount of time a lawyer may spend with each client’s case; no fixing the number of cases which must be handled by a lawyer; no requirement that the lawyer to commit to the plan that the lawyer will not represent a client beyond the scope of the agreement in the plan

· A lawyer should not participate in a plan which requires the lawyer to disclose information relating to the representation except in compliance with the rules

· The plan cannot contain a requirement which would interfere with the lawyer’s compliance with the conflicts of interest provisions of the rules

· Ex: a plan can tell a lawyer not to bring actions against the sponsor or other plan members, but the lawyer must be able to advise the client to seek other counsel, or else the client will think they don’t have a case

May a Law Firm Own an Ancillary Business? (Chapter 14)

· Ancillary Business: a certain kind of nonlaw business owned by a law firm, whether operated as a subsidiary of the firm or wholly in house
· Clients of the ancillary business may or may not be law clients of the firm

· What makes a business ancillary is its logical or functional connection to the firm’s legal services

· Ex: law firm owning a restaurant does not have an ancillary business

· Ex: construction law firm offers architectural or engineering services does have an ancillary business

· When a business ancillary to the practice of law is owned or controlled by lawyers, possibly along with laypersons, there are possible dangers:

· Conflicts of interest with the law clients

· Domination of lawyers by the lay owners or managers of the business

· Confusion about whether the customer of the business is also a client of the firm

· Unethical marketing of legal services by using the business as a front

· Threats to the confidentiality of client information if a business client mistakenly assumes its communication is privileged

Marketing Legal Services: Defining the Borders (Chapter 16)

· Three trends that ensure that the rules will be regulating advertising

· Growth of national and international law practices

· Growing lawyer population, making competition fiercer and advertising more attractive

· Internet making lawyer marketing easy, cheap, and respectable
· Reasons why legal advertising should be banned

· Legal ads would have an adverse effect on professionalism and encourage commercialization

· Legal ads were inherently misleading

· Legal ads would stir up litigation

· Legal ads would increase the cost of legal services

· Legal ads would encourage shoddy work 

· Legal ads were difficult to monitor against abuse

· Legal ads permit lawyers to attract clients with weak claims who are willing to gamble on a lawsuit cost free

· Reasons why legal advertising should not be banned

· Legal ads let the public know that a lawyer is near them and can help them with their problems

· Legal ads gives baby lawyers the chance to prove themselves

· Consumers are unlikely to know what lawyer to see when they do

· P. 1022

· Supreme Court said that the States cannot prevent the publication in a newspaper of truthful advertisement concerning the availability and terms of routine legal services

· Supreme Court said that the State could prohibit false, deceptive, or misleading ads; might be able to require a warning or disclaimer in legal ads; and could possibly restrict quality claims because they were hard to verify or measure

· In-person solicitation: going up to people and suggesting they hire you… like approaching tornado victims… or approaching victims of gas line explosion that destroys residences

· More intrusive than letters

· Ohralik v. Ohio State Bar, 1978: Classic ambulance chasing case involving a lawyer soliciting the business of a casual acquaintance at the acquaintance’s hospital bed following an automobile collision.  The acquaintance was in traction.  The Court held that in-person solicitation for pecuniary gain is not protected by the First Amendment because of its possibilities for coercion and overreaching.  The 1st Amendment does not protect in-person solicitation for pecuniary gain under circumstances likely to pose dangers the state has a right to prevent.
· Result: the Supreme Court has upheld a permanent and categorical ban on in-person solicitation
· Analysis:
· Is the speech commercial?

· If no, it’s traditionally protected speech that gets more constitutional protection than commercial speech.

· If yes—is it of a type so conducive to evils the state can prevent that it may be banned categorically?

· If yes—banned.

· If no—what must the state show to justify a particular regulation?  Has the state made such a regulation?  Is there a less intrusive way to accomplish the state’s goals?

· Zauderer v. Office of Disciplinary Counsel, 1985:  Zauderer, an Ohio lawyer, placed an advertisement in local newspapers that included a drawing of a medical device and said something to the effect of “if it injured you, call us.”  The ad was successful and netted Z 106 clients.  At the time of the ad’s placement, the state rules required ads to be presented in a dignified manner without the use of drawings, illustrations, music or pictures except for minor exceptions.  The Court ruled that Ohio’s absolute ban on such advertising was too broad and therefore unconstitutional.  As long as the advertising is truthful and nondeceptive, the speech is protected.  With Z’s claim that “if there is no recovery, no legal fees are owed by our clients,” the Court took exception.  Because the claim was likely to mislead a nonlawyer into thinking that no fees or costs would be owed in the even of litigation failure, the Court upheld the state’s rule requiring disclosure of liability for costs when a lawyer advertises contingent fees and its discipline of Z to do so.
· Targeted Mail: lawyers sending solicitations by mail to persons known to need legal services, not just to the general population of prospective clients

· Shapero v. Kentucky Bar Assn, 1988:  Direct mailings to prospective clients who are known to be in need of the service advertised are protected as are other forms of advertising.  In Shapero, the Court recognized that mechanical distinctions between “advertising” and “solicitation” are unlikely to produce sound analysis.  Shapero’s actions, while not direct solicitation, were more akin to solicitation than to advertising.  He sought approval to send a direct mailing to individuals whose homes were being foreclosed.  Because it was sent only to individuals identified as needing the service, it had an element of solicitation; because it was in writing rather than in-person contact, it had an element of advertising.  The state bar asserted that this was a case of “Ohralik in writing,” emphasizing the element of solicitation in the targeted nature of the letter.  The Court, however, emphasizing the reasoning behind the solicitation case (which is concern that the potential client will be overwhelmed by the lawyer’s capacity to persuade, producing overreaching and undue influence), regarding written solicitation to be much less likely to produce overreaching or undue influence and ruled such speech protected.  If not false or misleading, written client-getting activities will be protected under the 1st Amendment.
· After Shapero, the ABA changed Rule 7.3 to allow for targeted direct mail to potential clients, but with restrictions.

· If the communication is aimed at a person known to be in need of legal services in a particular matter, the words “Advertising Material” must appear on the outside envelope, at the beginning, and at the end of any recorded communications unless the recipient is a member of the lawyer’s family or someone with whom the lawyer has a prior professional relationship

· Congressional Limitation: Congress passed legislation forbidding unsolicited communication concerning a potential action for personal injury or wrongful death by an attorney or any potential party to the litigation to an individual or a relative of an individual injured in the accident until 45 days have passed after the accident.

· Lawyers can advertise their certifications

· Why would people want to limit in person solicitation?

· Overreaching

· Potential conflicts between the interests of the lawyer and prospective client

· In person solicitation is more intrusive than a letter.

· A state can forbid and punish false advertising and ads that make claims that raise unjustified expectations or cannot be verified

· Radio and TV

· The US SCt has not explicitly extended 1st Amendment protection to legal advertising on radio and television

· Why limit it more than paper ads?

· Perception that electronic messages are more likely to be vehicles of manipulation and subtle inducement

· Media is abused so easily

· Internet

· State bars seem to be okay with internet advertising
· Content must still comply with local rules

· Targeted e-mail must satisfy rules of traditional mail

· Danger: spamming

· Disclaimers are still needed, where required

· States have less power to regulate client solicitation when a lawyer’s motive is political rather than financial
· In Re Primus, 1978: A lawyer was furthering political and ideological goals in part by advising a lay person of her legal rights and informing her that the ACLU (with which the lawyer was associated) would provide free legal assistance to vindicate those rights.  The court concluded that the Bar would not discipline Primus (even though they disciplined Ohralik, above).  This case notwithstanding, the Bar can discipline a lawyer for actual misconduct in solicitation, such as making false or misleading statements or overreaching the client.
Judicial and Legal Officials

Model Rule 8.2(a)

A lawyer cannot make a false statement  or with reckless disregard as to its truth concerning the qualifications or integrity of a judge, court officer, or public legal officer, or a candidate for such a position.

Free Speech Rights of Lawyers (Chapter 15)

· Intro

· Lawyers have 1st Amendment protection for 2 types of speech:

· Lawyers can criticize government, including courts and judges

· Lawyers can speak about public issues

· Exceptions:

· Limitations exist when the lawyer wants to speak publicly about his case

· Lawyer can be disciplined for false and reckless accusations against judges

· Contexts where lawyer’s free speech issues arise

· When lawyer speaks to the press on a case with which he’s associated

· When a lawyer criticizes a judge or the courts

· When a lawyer objects to the fact that an integrated bar associated is using his dues to promote causes the lawyer opposes

· Court asking lawyer not to wear some things in court

· Summary Contempt

· Contempt saved for misconduct in the presence of the court that in some significant way interferes with the court’s business or dignity

· Some courts say that lawyer must be given a chance to respond before sanction imposed

· Some courts say summary contempt should only be used when essential to the orderly administration of justice

· Public comment about pending cases

· Some states have rules restricting pretrial publicity because cases can be “tried” by the media prior to adjudication

· Dangers of public comment
· Subjects lawyer to discipline or contempt

· Can be viewed as vicarious admission of the client

· These conversations are denied privileged status

· Gag orders: orders that forbid the lawyers, clients, and persons working with either to talk to the media except perhaps to repeat matters of public record or to state the general nature of a charge or defense

· Purpose: to reduce the incidence of pretrial comment

· Since it can result in criminal contempt, it can be more effective than ethical rules

· Problems with Gag Orders

· Although violations are easy to detect, violators are hard to catch.  Especially if the source is a government agency where hundreds of people have access to the information

· Investigation and prosecution may be the job either of the very agency whose personnel are suspect or of prosecutors who work closely with it

· Appellate courts vary in their tolerance for gag orders

· Rules limit what lawyers can say about pending cases

· Rule 3.8(e) requires prosecutors to use reasonable care to prevent law enforcement personnel from making statements to the press that the prosecutor cannot

· Gentile v. State Bar of Nevada, 1991: In disciplinary proceeding, court found that attorney who held press conference after client was indicted on criminal charges violated Court rule prohibiting lawyer from making extrajudicial statements to press that he knows or reasonably should know have "substantial likelihood of materially prejudicing" adjudicative proceeding.  Attorney may not, by speech or other conduct, resist ruling of trial court beyond point necessary to preserve claim for appeal.  In determining whether attorney representing criminal defendant may be disciplined for extrajudicial statements to press, showing that attorney knows or reasonably should know statements will have "substantial likelihood of materially prejudicing" adjudicative proceeding satisfies First Amendment; "clear and present danger" of actual prejudice or imminent threat is not required.  
· Defamation Claims

· There is an absolute litigation privilege which means that no claim of defamation can be based on any statement a lawyer utters within the scope of the privilege, regardless of the lawyer’s motive

· Rationale: the judicial proceedings privilege is based upon a public policy of giving attorneys, as officers of the court, the utmost freedom in their efforts to secure justice for their clients

· The immunity only protects a statement made in communications preliminary to a proposed judicial proceeding, or in the institution of, or during the course and as part of, a judicial proceeding in which the lawyer participates as counsel, if it has some relation to the proceeding.  Restatement of Law of Torts §586.

· A statement falls outside the privilege only if it is so apparently irrelevant to the subject matter of the controversy that no reasonable man can doubt its irrelevancy or impropriety

· The privilege does not apply to press statements

· Public Comment about Judges and Courts

· Criticizing the Administration of Justice

· All persons involved in the judicial processes (judges, litigants, witnesses, and court officers) owe a duty of courtesy to all other participants

· Criticizing Particular Judges

· Judges are public officials.  Public officials who sue for defamation must prove New York Times malice.  Does this apply to judges suing attorneys for public criticism?  No.
· Matter of Holtzmann, 1991: New York Times Co. v. Sullivan standard does not extend to attorney discipline cases involving false accusations.  Unlike defamation cases, professional misconduct, although it may directly affect individual, is not punished for benefit of affected person; wrong is against society as whole, preservation of fair, impartial judicial system, and system of justice as it has evolved for generations.  Issue raised when attorney makes public a false accusation of judge is not whether target of false attack has been harmed in reputation; issue is whether that criticism adversely affects administration of justice and adversely reflects on attorney's judgment and, consequentially, her ability to practice law.  In order to adequately protect public interest and maintain integrity of judicial system, there must be objective standard of what reasonable attorney would do in similar circumstances; it is reasonableness of belief, not state of mind of attorney, that is determinative.
· Mandatory Bar Membership

· A state can require its lawyers to belong to the state bar and pay its dues
· A state bar can use those dues to discipline lawyers, advise on the administration of justice

· State bar members can keep their own dues from being used to advance ideological positions with which they disagreed

Partial Or Complete Forfeiture Of A Lawyer's Compensation

Restatement §37

A lawyer engaging in clear and serious violation of duty to a client may be required to forfeit some or all of the lawyer's compensation for the matter.  

Considerations relevant to the question of forfeiture include 

(1) the gravity and timing of the violation, 

(2) its willfulness, 

(3) its effect on the value of the lawyer's work for the client, 

(4) any other threatened or actual harm to the client, and 

(5) the adequacy of other remedies.
Proving Malpractice (Chapter 13)

· Hendry v. Pelland, 1996: Clients brought action against former attorney and his law firm for breach of fiduciary duty.  Clients need to prove that their attorney's breach caused them injury so that trier of fact can determine whether they are entitled to any damages.  Where clients presented sufficient evidence for jury to find that attorney violated his fiduciary duty, clients could use such argument as defense to attorney's firm's counterclaim for unpaid legal fees.
· Fee forfeiture: when the lawyer loses the right to collect the fee

· Disgorgement: when the lawyer has to give back what he got
· Causation must be proven
· A malpractice Π must prove that the lawyer’s breach of duty caused damages

· Case within the case requirement: The client will usually have to prove that he or she would have won the underlying case had it been brought or properly litigated

· What if the underlying legal work was advice and not litigation? Then the Π need only prove that the malpractice was a material and substantial cause of loss

· What if it’s breach of fiduciary duty?  Courts may relax the strict proximate cause requirement 

· Proximate cause is an issue of fact

· Civil Cases vs. Criminal Cases
· 3 views:

· No difference between civil and criminal cases:  Criminal ∆ need only prove that but for the defense lawyer’s negligence, the ∆ would have been acquitted or convicted of a lesser charge

· Civil and Criminal cases are different and therefore the criminal ∆ must prove his actual innocence too

· Civil and criminal cases are different and therefore the criminal ∆ must have his conviction reversed or vacated in order to proceed in a malpractice action

· Defenses to malpractice claims

· Contributory negligence

· Comparative negligence

· Peeler v. Hughes & Luce, Texas 1995: Client who pleaded guilty to federal crime sued her defense attorney and his law firm for violations of the Deceptive Trade Practices Act (DTPA), legal malpractice, breach of contract, and breach of warranty, alleging that she would not have been convicted if immunity offer had been communicated to her.  Generally, to recover on claim of legal malpractice, plaintiff must prove (1) attorney owed plaintiff a duty; (2) attorney breached that duty; (3) breach proximately caused plaintiff's injuries; and (4) damages occurred.  Plaintiffs who have been convicted of criminal offense may negate the sole proximate cause bar to their claim for legal malpractice in connection with that conviction only if they have been exonerated on direct appeal, through postconviction relief, or otherwise.  Π must prove causation to recover in negligence by proving that defendant's breach of legal duty proximately caused plaintiff's damages.  
· Assigned Counsel 
· Are attorneys who are assigned a criminal case subject to malpractice claims?  Yes.  Nothing in federal law gives immunity on defense lawyers in private practice who represent indigent defendants

· What about attorneys that works for the federal public defender?  They are not subject in the same way to malpractice claims.  These lawyers are considered employees of the US within the meaning of the Federal Torts Claims Act, so the former client charging malpractice must sue the US, not the lawyer.

· Damages or Injury

· Some jurisdictions don’t recognize noneconomic injuries

· Rhodes v. Batilla, Texas 1993: recognized noneconomic injury when client suffered angst as a result of counsel’s grossly negligent work in a civil tax proceeding

· Some courts allow former clients to collect punitive damages if the lawyer’s conduct was especially blameworthy

Information Negligently Supplied For The Guidance Of Others
Restatement of Torts §552

Imposes liability for economic loss on a person who negligently supplies false information for the guidance of others in their business transactions.

The liability is limited to loss suffered:

(a) by the person or one of a limited group of persons for whose benefit and guidance he intends to supply the information or knows that the recipient intends to supply it AND

(b) through reliance upon it in a transaction that he intends the information to influence or knows that the recipient so intends or in a substantially similar transaction.
Beyond Malpractice: Other Grounds for Attorney Liability (Chapter 13)

· Petrillo v. Bachenberg, 1995: After prospective purchaser refused to complete purchase of property and vendor refused to return down payment, purchaser brought action against, among others, attorney who had prepared and delivered to vendor in its prior capacity as real estate broker composite report of some but not all percolation tests performed on property, claiming that it was foreseeable that she would rely on report in making purchase decision.  Whether attorney owes duty to nonclient third party depends on balancing attorney's duty to represent clients vigorously with duty not to provide misleading information on which third parties foreseeably will rely.  Lawyer reasonably should foresee that third parties will rely on opinion letter issued in connection with securities offering.  Attorney may owe duty of care to nonclient when attorney knows, or should know, that nonclient will rely on attorney's representations and that nonclient is not too remote from attorney to be entitled to protection.  By providing composite report of some but not all percolation tests performed on property to real estate broker, and subsequently representing broker as vendor in sale of property, attorney assumed duty to prospective purchaser to provide reliable information regarding percolation tests; attorney should have foreseen use of report in any attempted sale and that prospective purchaser would rely on report in deciding whether to buy property.  
· Test to decide whether a lawyer has a duty to a nonclient (balance the factors):

· The extent to which the transaction was intended to benefit the Π
· The foreseeability of harm to the Π
· The degree of certainty that the Π suffered injury

· The closeness of the connection between the ∆’s conduct and the injury

· The policy of preventing future harm

· The extent to which the profession would be unduly burdened by a finding of liability
· Test to decide if a lawyer should be held liable to third parties for negligent misrepresentation (three criteria):

· An awareness by the maker of the statement that it is to be used for a particular purpose

· Reliance by a known party on the statement in furtherance of that purpose

· Some conduct by the maker of the statement linking it to the relying party and evincing its understanding of that reliance

· Abuse of Process: the improper and tortuous use of a legitimately issued court process to obtain a result that is either unlawful or beyond the process’ scope.

· Malicious prosecution: when A brings an action against B, which B won, and the action was commenced without probable cause, and that A initiated the action with malice.

· The lawyer can also be held liable too, but B will have to show that the attorney’s primary purpose in prosecuting the underlying action was improper

· Abuse of Process vs. Malicious Prosecution: malicious prosecution consists in maliciously causing process to be issued, whereas an abuse of process is the employment of legal process for some purpose other than that which it was intended by the law to effect

· Malicious Defense: taking an active part in the assertion of a defense with knowledge or notice that it lacks merit and primarily for the purpose of harming another.  

· Lawyers who purposely or negligently assist fiduciaries in violating their fiduciary duties to beneficiaries may be held liable to the beneficiaries.

· Improper Motives: a motive for bringing a prosecution, other than doing justice
Duty Of Care To Certain Nonclients

Restatement §51

A lawyer owes a duty to use care in each of the following circumstances:
(1) to a prospective client, 
(2) to a nonclient when and to the extent that: 

(a) the lawyer or the lawyer's client invites the nonclient to rely on the lawyer's opinion or 

provision of other legal services, and the nonclient so relies; and 

(b) the nonclient is not too remote from the lawyer to be entitled to protection;
(3) to a nonclient when and to the extent that: 

(a) the lawyer knows that a client intends as one of the primary objectives of the representation 

that the lawyer's services benefit the nonclient; 

(b) such a duty would not significantly impair the lawyer's performance of obligations to the client; 

and 

(c) the absence of such a duty would make enforcement of those obligations to the client unlikely; 
(4) to a nonclient when and to the extent that: 

(a) the lawyer's client is a trustee, guardian, executor, or fiduciary acting primarily to perform 

similar functions for the nonclient; 

(b) the lawyer knows that appropriate action by the lawyer is necessary with respect to a matter 
within the scope of the representation to prevent or rectify the breach of a fiduciary duty owed by 
the client to the nonclient, where 

(i) the breach is a crime or fraud or 

(ii) the lawyer has assisted or is assisting the breach; 

(c) the nonclient is not reasonably able to protect its rights; and 

(d) such a duty would not significantly impair the performance of the lawyer's obligations to the 

client.
Evaluation for Third Parties

Model Rule 2.3
An attorney may provide an evaluation of a matter affecting the client for a third party subject to the following conditions

· The attorney believes that the evaluation is consistent with other aspects of the attorney client relationship

· The lawyer knows or should know that the evaluation is likely to affect the client’s interests materially and adversely and the client gives informed consent

· Except if the disclosure is authorized in connection with a report or evaluation and the information relation to the evaluation is otherwise protected by Rule 1.6

An attorney may never disclose protected confidences under Rule 1.6 unless the specific rules for disclosure under that rule are followed

A client may direct the attorney to perform an evaluation for the benefit of third parties

Trial Publicity

Model Rule 3.6

(a) A lawyer who is participating or has participated in the investigation/litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be spread by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and the identity of the persons involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason to 

believe that there exists the likelihood of substantial harm to an individual or to the public 

interest; and

(7) in a criminal case, in addition to list above:

     (i) the identity, residence, occupation and family status of the accused;

     (ii) if the accused has not been apprehended, information necessary to aid in apprehension 

     of that person;

     (iii) the fact, time and place of arrest; and

     (iv) the identity of investigating and arresting officers or agencies and the length of the 

     investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client.  The statement must be limited to such information as is necessary to mitigate the recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a).

Special Responsibilities of a Prosecutor

Model Rule 3.8(f)

The prosecutor in a criminal case shall:

(a)  refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing investigation or 

prosecution; and

(3) there is no other feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.

Voluntary and Pro Bono Service

Model Rule 6.1

Every lawyer has a professional responsibility to provide legal services to those unable to pay. 

A lawyer should aspire to render at least 50 hours of pro bono services per year. 

In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the 50 hours of legal services without fee or expectation of fee to:

(1) persons of limited means or

(2) charitable, religious, civic, community, governmental and educational organizations in 

matters that are designed primarily to address the needs of persons of limited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to individuals, groups or 

organizations seeking to secure or protect civil rights, civil liberties or public rights, or 

charitable, religious, civic, community, governmental and educational organizations in matters 

in furtherance of their organizational purposes, where the payment of standard legal fees 

would significantly deplete the organization's economic resources or would be otherwise 

inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of limited means; or

(3) participation in activities for improving the law, the legal system or the legal profession.

In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means.

Accepting Appointments

Model Rule 6.2

A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:

(a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;

(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client.

Membership in Legal Services Organizations

Model Rule 6.3

A lawyer may serve as a director, officer or member of a legal services organization, apart from the law firm in which the lawyer practices, notwithstanding that the organization serves persons having interests adverse to a client of the lawyer. 

The lawyer shall not knowingly participate in a decision or action of the organization:

(a) if participating in the decision or action would be incompatible with the lawyer's obligations to a client; or

(b) where the decision or action could have a material adverse effect on the representation of a client of the organization whose interests are adverse to a client of the lawyer.

Law Reform Activities Affecting Client Interests

Model Rule 6.4

A lawyer may serve as a director, officer or member of an organization involved in reform of the law or its administration notwithstanding that the reform may affect the interests of a client of the lawyer. When the lawyer knows that the interests of a client may be materially benefited by a decision in which the lawyer participates, the lawyer shall disclose that fact but need not identify the client.

Communications Concerning a Lawyer’s Services

Model Rule 7.1

A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. 

A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.



Texas Rule 7.02

(a) A lawyer shall not make a false or misleading communication about the qualifications or the services of any lawyer or firm. A communication is false or misleading if it: 

(1) contains a material misrepresentation of fact or law, or omits a fact necessary to make the 
statement considered as a whole not materially misleading; 

(2) is likely to create an unjustified expectation about results the lawyer can achieve, or states 
or implies that the lawyer can achieve results by means that violate these rules or other law; 

(3) compares the lawyers services with other lawyers services, unless the comparison can be 
substantiated by reference to verifiable, objective data; 

(4) states or implies that the lawyer is able to influence improperly or upon irrelevant grounds 
any tribunal, legislative body, or public official; or 

(5) designates one or more specific areas of practice in an advertisement in the public media or 
in a written solicitation unless the advertising lawyer is competent to handle legal matters in 
each such area of practice. 

      (i) this does not require that a lawyer be certified by the Texas Board of Legal Specialization 
       at the time of advertising in a specific area of practice, but such certification shall 
       conclusively establish that such lawyer satisfies the requirements of this rule with respect 
       to the area of practice in which such lawyer is certified. 

(c) A lawyer shall not advertise in the public media that the lawyer is a specialist, except as permitted under Rule 7.04. 

(d) Any statement or disclaimer required by these rules shall be made in each language used in the advertisement or writing with respect to which such required statement or disclaimer relates; provided however, the mere statement that a particular language is spoken or understood shall not alone result in the need for a statement or disclaimer in that language.

Advertising

Model Rule 7.2

(a) A lawyer may advertise services through written, recorded or electronic communication, including public media.

(b) A lawyer shall not give anything of value to a person for recommending the lawyer's services except that a lawyer may 

(1) pay the reasonable costs of advertisements or communications permitted by this Rule; 

(2) pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral 

service. A qualified lawyer referral service is a lawyer referral service that has been approved 

by an appropriate regulatory authority; 

(3) pay for a law practice in accordance with Rule 1.17; and 

(4) refer clients to another lawyer or a nonlawyer professional pursuant to an agreement not 

otherwise prohibited under these Rules that provides for the other person to refer clients or 

customers to the lawyer, if 

     (i) the reciprocal referral agreement is not exclusive, and 

     (ii) the client is informed of the existence and nature of the agreement.

(c) Any communication made pursuant to this rule shall include the name and office address of at least one lawyer or law firm responsible for its content.

Direct Contact with Prospective Clients

Model Rule 7.3

(a) A lawyer shall not by in-person, telephone, or other real-time electronic stuff solicit professional employment from a prospective client when a significant motive for the lawyer's doing so is the lawyer's pecuniary gain, unless the person contacted:

(1) is a lawyer; or

(2) has a family, close personal, or prior professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment from a prospective client by written, recorded or electronic communication or by in-person, telephone, or other real-time electronic stuff even when not otherwise prohibited by paragraph (a), if:

(1) the prospective client has made known to the lawyer a desire not to be solicited by the 

lawyer; or

(2) the solicitation involves coercion, duress or harassment.

(c) Every written, recorded or electronic communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter shall include the words "Advertising Material" on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person specified in paragraphs (a)(1) or (a)(2).

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer that uses in-person or telephone contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal services in a particular matter covered by the plan.

Firm Names and Letterhead

Model Rule 7.5

(a) A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1.  A trade name may be used by a lawyer in private practice if it does not imply a connection with a government agency or with a public or charitable legal services organization and is not otherwise in violation of Rule 7.1.

(b) A law firm with offices in more than one jurisdiction may use the same name or other professional designation in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.

(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.

(d) Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact.

Texas Rule 7.01

(a) A lawyer in private practice shall not practice under a trade name, a name that is misleading as to the identity of the lawyer or lawyers practicing under such name, or a firm name containing names other than those of one or more of the lawyers in the firm, except for in conjunction with symbols indicating the nature of the organization.

If otherwise lawful a firm may use as, or continue to include in, its name the name or names of one or more deceased or retired members of the firm or of a predecessor firm in a continuing line of succession. 

Nothing herein shall prohibit a married woman from practicing under her maiden name. 

(b) A firm with offices in more than one jurisdiction may use the same name in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located. 

(c) The name of a lawyer occupying a judicial, legislative, or public executive or administrative position shall not be used in the name of a firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm. 

(d) A lawyer shall not hold himself or herself out as being a partner, shareholder, or associate with one or more other lawyers unless they are in fact partners, shareholders, or associates. 

(e) A lawyer shall not advertise in the public media or seek professional employment by written communication under a trade or fictitious name, except that a lawyer who practices under a trade name as authorized by paragraph (a) of this Rule may use that name in such advertisement or such written communication but only if that name is the firm name that appears on the lawyers letterhead, business cards, office sign, fee contracts, and with the lawyers signature on pleadings and other legal documents. 

(f) A lawyer shall not use a firm name, letterhead, or other professional designation that violates Rule 7.02(a).

Bar Admission and Disciplinary Matters

Model Rule 8.1

An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6.

Prohibited Discriminatory Activities

Texas Rule 5.08

(a) A lawyer shall not willfully, in connection with an adjudicatory proceeding manifest, by words or conduct, bias or prejudice based on race, color, national origin, religion, disability, age, sex, or sexual orientation towards any person involved in that proceeding in any capacity. 

(b) Paragraph (a) does not apply to a lawyers decision whether to represent a particular person in connection with an adjudicatory proceeding, nor to the process of jury selection, nor to communications protected as confidential information under these Rules.  It also does not preclude advocacy in connection with an adjudicatory proceeding involving any of the factors set out in paragraph (a) if that advocacy: 

(i) is necessary in order to address any substantive or procedural issues raised by the 

proceeding; and 

(ii) is conducted in conformity with applicable rulings and orders of a tribunal and applicable 

rules of practice and procedure. 

Prohibited Solicitations & Payments

Texas Rule 7.03

(a) A lawyer shall not by in-person or telephone contact seek professional employment concerning a matter arising out of a particular occurrence or event, or series of occurrences or events, from a prospective client or nonclient who has not sought the lawyers advice regarding employment or with whom the lawyer has no family or past or present attorney-client relationship when a significant motive for the lawyers doing so is the lawyers pecuniary gain. Notwithstanding the provisions of this paragraph, a lawyer for a qualified nonprofit organization may communicate with the organizations members for the purpose of educating the members to understand the law, to recognize legal problems, to make intelligent selection of counsel, or to use legal services. 

In those situations where in-person or telephone contact is permitted by this paragraph, a lawyer shall not have such a contact with a prospective client if: 

(1) the communication involves coercion, duress, fraud, overreaching, intimidation, undue 

influence, or harassment; 

(2) the communication contains information prohibited by Rule 7.02(a); or 

(3) the communication contains a false, fraudulent, misleading, deceptive, or unfair statement 

or claim. 

(b) A lawyer shall not pay, give, or offer to pay or give anything of value to a person not licensed to practice law for soliciting prospective clients for, or referring clients or prospective clients to, any lawyer or firm, except that a lawyer may pay reasonable fees for advertising and public relations services rendered in accordance with this Rule and may pay the usual charges of a lawyer referral service that meets the requirements of Article 320d, Revised Statutes. 

(c) A lawyer, in order to solicit professional employment, shall not pay, give, advance, or offer to pay, give, or advance anything of value, other than actual litigation expenses and other financial assistance as permitted by Rule 1.08(d), to a prospective client or any other person; provided however, this provision does not prohibit the payment of legitimate referral fees as permitted by paragraph (b) of this Rule. 

(d) A lawyer shall not enter into an agreement for, charge for, or collect a fee for professional employment obtained in violation of Rule 7.03(a), (b), or (c). 

(e) A lawyer shall not participate with or accept referrals from a lawyer referral service unless the lawyer knows or reasonably believes that the lawyer referral service meets the requirements of Article 320d, Revised Statutes.

Advertisements in the Public Media

Texas Rule 7.04

(a) A lawyer shall not advertise in the public media that the lawyer is a specialist, except as permitted under Rule 7.04(b) or as follows: 

(1) A lawyer engaged in patent and trademark practice may hold himself or herself out as 
specializing in Intellectual Property Law, Patent, Trademark, Copyright Law and Unfair 
Competition, or any of those terms. 

(2) A lawyer may permit his or her name to be listed in lawyer referral service offices that 
meet the requirements of some statute according to the areas of law in which the lawyer 
will accept referrals. 

(3) A lawyer available to practice in a particular area of law or legal service may distribute 
to other lawyers and publish in legal directories and legal newspapers a listing or an 
announcement of such availability. The listing shall not contain a false or misleading 
representation of special competence or experience, but may contain the kind of 
information that traditionally has been included in such publications. 

(b) A lawyer who advertises in the public media: 

(1) shall publish or broadcast the name of at least one lawyer who is responsible for the 
content of such advertisement; 

(2) shall not include a statement that the lawyer has been certified or designated by an 
organization as possessing special competence or a statement that the lawyer is a member 
of an organization the name of which implies that its members possess special 
competence, except that: 

     (i) a lawyer who is specialized 

     (ii) a lawyer who is a member of an organization the name of which implies that its 
     members possess special competence; and

(3) shall state with respect to each area advertised in which the lawyer has not been awarded a 
Certificate of Special Competence by the Texas Board of Legal Specialization, Not Certified by 
the Texas Board of Legal Specialization. 

(c) The statements referred to in paragraph (b) shall be displayed conspicuously with no abbreviations, changes, or additions in the quoted language set forth in paragraph (b) 
(d) A lawyer may advertise services in the public media, such as a telephone directory, legal directory, newspaper or other periodical, outdoor display, radio, or television. 

(e) All advertisements in the public media for a lawyer or firm must be reviewed and approved in writing by the lawyer or a lawyer in the firm. 

(f) A copy or recording of each advertisement in the public media and relevant approval shall be kept by the lawyer or firm for four years after its last dissemination. 

(g) In advertisements utilizing video or audio images or recordings, any person who portrays a lawyer whose services or whose firms services are being advertised, or who narrates an advertisement as if he or she were such a lawyer, shall be one or more of the lawyers whose services are being advertised. 

(h) If an advertisement says the firm uses a contingent fee basis, the advertisement must state whether the client will be obligated to pay all or any portion of the court costs and, if a client may be liable for other expenses, this fact must be disclosed. 

(i) A lawyer who advertises in the public media a specific fee or range of fees for a particular service shall conform to the advertised fee while the ad is running, but he doesn’t have to conform to that fee if the ad has been running more than a year. 

(j) I took it out.

(k) A lawyer may not, directly or indirectly, pay all or a part of the cost of an advertisement in the public media for a lawyer not in the same firm unless such advertisement discloses the name and address of the financing lawyer, the relationship between the advertising lawyer and the financing lawyer, and whether the advertising lawyer is likely to refer cases received through the advertisement to the financing lawyer. 

(l) If an advertising lawyer knows or should know at the time of an advertisement in the public media that a case or matter will likely be referred to another lawyer or firm, a statement of such fact shall be conspicuously included in such advertisement. 

(m) No motto, slogan or jingle that is false or misleading may be used in any advertisement in the public media. 

(n) A lawyer shall not include in any advertisement in the public media the lawyers association with a lawyer referral service unless the lawyer knows or reasonably believes that the lawyer referral service meets the requirements of Article 320d, Revised Statutes. 

(o) A lawyer may not advertise in the public media as part of an advertising cooperative or venture of two or more lawyers not in the same firm unless each such advertisement: 

(1) states that the advertisement is paid for by the cooperating lawyers; 

(2) names each of the cooperating lawyers; 

(3) sets forth conspicuously the special competency requirements of the lawyers; 

(4) does not state or imply that the lawyers participating in the advertising cooperative or 
venture possess professional superiority, are able to perform services in a superior manner, or 
possess special competence in any area of law advertised, except that the advertisement may 
contain the information permitted by Rule 7.04(b)(2); and 

(5) does not otherwise violate the Texas Disciplinary Rules of Professional Conduct. 

(p) Each lawyer who advertises in the public media as part of an advertising cooperative or venture shall be individually responsible for: 

(1) ensuring that each advertisement does not violate this Rule; and 

(2) complying with the filing requirements of Rule 7.07.

Prohibited Written Solicitations

Texas Rule 7.05

(a) A lawyer shall not send or deliver a written communication to a prospective client for the purpose of obtaining professional employment if: 

(1) the communication involves coercion, duress, fraud, overreaching, intimidation, undue 

influence, or harassment; 

(2) the communication contains information prohibited by law or fails to satisfy each of 

the requirements of Rule 7.04; or 

(3) the communication contains a false, fraudulent, misleading, deceptive, or unfair statement 

or claim. 

(b) Except as provided in paragraph (e) of this Rule, a written solicitation communication to prospective clients for the purpose of obtaining professional employment: 

(1) shall conform to the provisions of Rule 7.04; 

(2) shall be plainly marked ADVERTISEMENT on the first page of the written communication, 

and the face of the envelope also shall be plainly marked ADVERTISEMENT.  

(3) shall not be made to resemble legal pleadings or other legal documents; 


I took out 4 and 5.

(6) shall not reveal on the envelope used for the communication or on the outside of a self-

mailing brochure or pamphlet, the nature of the legal problem of the prospective client or non-

client; and 

(7) shall disclose how the lawyer obtained the information prompting such written 

communication to solicit professional employment if such contact was prompted by a specific 

occurrence involving the recipient of the communication or a family member of such person. 

(c) All written communications to a prospective client for the purpose of obtaining professional employment must be reviewed and either signed by or approved in writing by the lawyer or a lawyer in the firm. 

(d) A copy of each written solicitation communication, the relevant approval thereof, and a record of the date of each such communication; the name and address to which each such communication was sent; and the means by which each such communication was sent shall be kept by the lawyer or firm for four years after its dissemination. 

(e) The provisions of paragraph (b) of this Rule do not apply to a written solicitation communication: 

(1) directed to a family member or a person with whom the lawyer had or has an attorney-

client relationship; 

(2) that is not motivated by or concerned with a particular past occurrence or event or a 

particular series of past occurrences or events, and also is not motivated by or concerned with 

the prospective clients specific existing legal problem of which the lawyer is aware; 

(3) if the lawyers use of the communication to secure professional employment was not 

significantly motivated by a desire for, or by the possibility of obtaining, pecuniary gain; or 

(4) that is requested by the prospective client.

Prohibited Employment

Texas Rule 7.06

A lawyer shall not accept or continue employment when the lawyer knows or reasonably should know that the person who seeks the lawyers services does so as a result of conduct prohibited by these rules.

Filing Requirements for Public Advertisements and Written Solicitations

Texas Rule 7.07

(a) A lawyer shall file with the Advertising Review Committee of the State Bar of Texas, either before or concurrently with the mailing or sending of a written solicitation communication: a copy of the written solicitation communication being sent and payment of a fee, which pays for enforcement of the rules. 

(b) Same as (a) but for media.
The rest of the rule is detailed stuff I don’t think we’ll have to know.
Ethically Protected (Secrets)











Privileged (Confidences)








62

