PROFESSIONAL RESPONSIBILITY

I. Introduction of Professionalism

A. Professional Ethics, Morality, and Moral Reasoning (hard work pays off in the future; laziness pays off now).  This is about lawyer’s problems (not client problems), lawyer’s temptations, and obligations. Tries to tell us where the line is, but there is no bright line rules (the answer is always “it depends”).   Will show us where things are clear on both sides of the line.  If disciplined the State Bar may require you take this class over, take the MPRE over, or taking ethics CLE.  MPRE only tests on the model rules (have been around since 1983 and prior to that there was the Model Code of Professional Conduct which originated around 1970).  Only 4 states have the model code or some unique set of rules.  No state has adopted the Model Rules of Professional Conduct “as is.”  Texas has the Texas Rules of Professional Conduct, which are the model rules as amended.  We will study Texas rules when they differ significantly different from the model rules or they are very important to us.  Why is this a required course?   The ABA requires it and it was because of Watergate the requirement came into being.    The ABA has no power, a voluntary organization of lawyers that form committees and then the delegates vote on whatever is decided. The idea was that over time the class would turn out ethical lawyers (99% of the lawyers makes the rest of us look bad).  The rules are not cast as moral statements, because there is no definition of morality that everyone agrees with, which is why the lawyers are upset that the public thinks so little of them because the lawyers feel like they are following the rules. Morals are not the controlling concepts under professional rules but a lawyer can assert his morals in deciding what cases he takes (can turn down death penalty cases).  AMORAL means a person without morals or one who refuses to make moral judgments or just a hired gun who will take any type of case, this was the position take until the mid 80’s that all lawyers should be amoral and there are still some rules like that.  A federal judge may appoint a lawyer to represent a totally reprehensible person and the lawyer can’t turn it down.  ZEALOUS is not currently used as it was in the model code (be a zealous as you can).  Paragraph 2 and 7 of the preamble are the only two places that use the word ZEALOUS.  Zealous is no longer a reason to break or not observe the rules.  The idea of ZEALOUS is that is an excuse to do what is in our best interests to do whatever it takes to win no matter what the cost to the other side or the legal system.

B.  Executive (NONE)

1. (Retained Powers) Legislative

a) Taxation:  Occupation Tax

b) Regulation: Lobbying

c) Restraint:  UPL

d) Miscellaneous Power:  Court Jurisdiction

2. Judicial (Granted or Inherent power0

a) Licensing

b) Discipline of lawyers (malpractice suits, though not disciplinable, could put you into bankruptcy).

C. Duties of Lawyer

1. Paragraph 2 of the Preamble has the word zealous but it cannot be used outside the rules of the adversarial system.

a) Representative of clients

b) Advisor

c) Advocate

d) Negotiator

e) Intermediary between clients

f) Spokesman for client

g) Evaluator

D. Learn ethics outside the educational system, informal education that counters the formal education

1. Those we work with

2. Those we play with

3. Those we go to church with

4. Those we drink and do drugs with

5. Learn much of morality when we are young, face-to-face.  One on one we are pretty moral and trustworthy.

6. Morality and how we feel about the world in general and this takes place throughout a lifetime such that you can learn ethics, moral reasoning, morality, and professional ethics

E. Paragraph 6 of the Preamble says that many of a lawyer’s professional responsibilities are prescribed in the Rules of professional Conduct, as well as substantive and procedural law.  However, a lawyer is also guided by personal conscience and the approbation of professional peers.

F. Paragraph 8 of the Preamble says that virtually all difficult ethical problems arise from conflict between a lawyer’s responsibilities to clients, to the legal systems and to the lawyer’s own interest I n remaining an upright person while earning a satisfactory living.

G. Moral Reasoning – must reason when we practice law.  We must deeply think about the issue, research it, listen to arguments outside our moral context, and must change our mind if we have been persuaded that it is the right thing to do.  This comes from the theory of “otherness.”  Take a situation that you totally hate and ague for it, this is taking otherness into consideration (it is attempting to understand).

H. What about people with not morality at all?  An otherness of a different kind.  Saying to yourself “what would my mother think of this or say?” is a form of moral reasoning, but some people don’t have this and must leave them to the disciplinary board and God because you can’t reason with them.

I. Professionalism is a new word as a result of Rambo litigators and results in the Texas Lawyer’s Creed (READ IT AGAIN).

J. Model Rule 8.4, Misconduct, and the Texas Rule 8.04 on Misconduct (we will be responsible for both on the EXAM). MRPC – only the rules that use “shall” and “shall not” will subject the rules to disciplinary proceeding (as opposed to “should” or “may”).  The comments to the Rules are not rules but they are helpful as definitions and guidelines. It is professional misconduct for a lawyer to:

1. Violate or attempt to violate the rules of professional conduct, knowingly assist or induce another to do so, or do so through the acts of another

2. Commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness of fitness as a lawyer in other respects

a) Get the Texas definition of FITNESS – denotes those qualities of physical, mental, and psychological health that enable a person to discharge a lawyer’s responsibilities with the Texas Disciplinary Rules of Professional Conduct.  Normally a lack of fitness is indicated most clearly by a persistent inability to discharge, or unreliability in carrying out, significant obligations.  

b) LOOK UP BARRATY (stirring up lawsuits, bringing frivolous lawsuits) IN TPC 38.12

3. Engage in conduct involving dishonest, fraud, deceit, or misrepresentation (cannot lie in negotiations)

4. Engage in conduct that is prejudicial to the administration of justice

5. State or imply an ability to influence improperly a government agency or official (don’t say I know someone at the IRS and can get your taxes fixed)

6. Knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.

7. Texas rules go beyond this have has 5 more rules, #7-12 (GET THEM

a) Number 7: Violate any disciplinary or disability order or judgment

b) Number 8:  Fail to timely furnish to the chief Disciplinary Counsel’s office or a district grievance committee a response or other information as required by the Texas Rules of Disciplinary procedure, unless he or she in good faith timely asserts a privilege or other legal ground for failure to do so.

c) Number 9:  Engage in conduct that constitutes barratry as defined by the law of the state

d) Number 10:  Fail to comply with Section 13.01of the Texas Rules of Disciplinary Procedure relating to notification of an attorney’s cessation of practice

e) Number 11: engage in the practice of law when the lawyer is on inactive status or when the lawyer’s right to practice has been suspended or terminated, including but not limited to situations where a lawyer’s right to practice has been administratively suspended for failure to timely pay required fees or assessments or for failure to timely comply with Article XII of the State Bar Rules relating to Mandatory Continuing Legal Education or

f) Number 12:  Violate any other laws or this state relating to the professional conduct of lawyers and to the practice of law

(1) SERIOUS CRIME means barratry; any felony involving moral turpitude; any misdemeanor involving theft, embezzlement, or fraudulent or reckless misappropriation of money or other property; or any attempt, conspiracy, or solicitation of another to commit any of the foregoing crimes

K. Moral turpitude – criminal activity that is immoral (base, vile, etc.).  A lawyer taking drugs is not guilty of moral turpitude because it does not necessarily affect your fitness to be a lawyer (the Professor disagrees with this).  In most states it would be moral turpitude.

L. Tribunal is not defined in the MRPC, but Texas says it denotes any governmental body or official or any other person engaged in process of resolving disputes. 

M. The scope of the model rules presupposes a larger legal context shaping the lawyer’s role.  That context includes court rules and statutes relating to matter of licensure, laws defining specific obligations of lawyers; and substantive and procedural law in general.  The Rules do not, however, exhaust the moral and ethical considerations that should inform a lawyer; for no worthwhile human activity can be completely defined by legal rules.  The rules simply provide a framework for the ethical practice of law.

N. Professionalism IS (1) acting with honor and loyalty (to client, system, society, and to self but remember that self comes last), (2) providing public service (available to all that you need you provided you can provide the service they need), (3) in a fiduciary capacity (the duties they have are of the highest possible position 0, (4) as a result of intellectual training (study now) (5) to perform services on a (6) self-regulated basis (means that lawyers are viewed a persons with the ability to regulate themselves, we have rules and lawyers are regulated by lawyers, the Texas Supreme Court, but the court does not have time to regulate all the lawyers all the time and so they have delegated the duties to the Texas State Bar who will monitor the lawyers of Texas to determine if any lawyers should be disciplined and the person being disciplined can appeal the Bar’s ruling and take it though the court system, so lawyer’s are regulated by their peers)

O. Some people would contend that we have not done a good job of self-regulation but do we want to be regulated by non-lawyers who have no knowledge of the practice of law or the rules.  So we must keep our professionalism on the highest level so that our self-regulation will never be taken away from us.  

P. Comment 2 to Model Rule 8.4 says that a lawyer who, in the course of representing a client, knowingly manifests by words or conduct, bias, or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation, or socioeconomic status violates paragraph (d) of Model Rule of 8.04.  Comments are usually guidance but in this case the comment defines “conduct that is prejudicial” and so it is binding and has the force of the rule.  Texas has made this comment a rule in Rule 5.08.

Q. Index is on page 454, Pages 463-528 contains the Restatement of the Law Governing Lawyers.

R. ABA developed amendments to the model rules in Ethics 2000 that have not yet been adopted, but she does not emphasize them so much so as not to confuse us on the MPRE and proposed amendments will not tested on the MPRE  

S. MDP – multi disciplinary practices.  There is a model rule that says lawyers must have independence and therefore cannot practice law in organizations that they do not control.  But doesn’t this happen all the time when a lawyer goes to work for a corporation but this is OK because the corporation is you client (this is an exception to MDPs).  You can always be told what to do by your client.  The firm will have many disciplines (accountants, architects, economists, etc.) and the rule says no non-lawyer can tell a lawyer what to do if it is in the course of advising clients.  Ethics 2000 is looking at changing this rule and allow lawyers to be controlled by others.  Some believe it is best for the client to have “one stop shopping.”  The ABA does not want some accountant telling lawyers what to do, so the accountants went to Europe and bought the law firms (Canada and Australia have also resisted).  Are they serving the best interests of the client or are they serving the best interests of the national accounting firm, after Enron MDPs will probably not be approved.  MDPs wanted to change lawyers to COGNITORS

T. UPL – unauthorized practice of law, applies to non-lawyers and also applies to lawyers who practice in states in which they are not licensed which are MJP, multi-jurisdictional practice (must be licensed in every state that you practice in or be subject to discipline, jail time if a criminal statute is violated, or return all earnings if a civil statute is involved.

U. Model Rule 8.5, who is subject to the rules.  “A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs.  Getting yourself licensed in other states can have a risk.  Texas’s Rule 8.05 says that in addition to being answerable for his or here conduct in this state (Texas), any such lawyer also may be disciplined in this state for conduct occurring in another jurisdiction or resulting in lawyer discipline in another jurisdiction, if it is professional misconduct under Rule 8.04.  However, Texas gives you an “out” in Comment 4 which says that if you violated a Texas rule in California but it was not a violation of California’s rules then “normally” you will not be disciplined in Texas for the action that was not a violation in California.  “Normally, discipline will not be imposed in this state for conduct occurring solely in another jurisdiction or judicial system and authorized by the rules of professional conduct applicable thereto even if the conduct would violate these (Texas’s) Rules.

V. In 1993, the Model Rule was amended but virtually no state has adopted it. It is meant to help the MJPs so that they will not lose their licenses in all states by adopting a Choice of Law Rule that says only one place can get you.  If you did UPL in California and only have license in Texas then Texas will discipline you, or jurisdiction can be where you principally practice if you are and MJP, or the jurisdiction where you have a predominant effect.  The model rule is attempting to make certain that you are only disciplined in one jurisdiction.  But the Texas rule says they can get you for violations in other jurisdictions

W. Who does a client have a duty to?  Always to the client and this duty always comes first (when compared to non-clients).  Also have duties to the legal system and to society/public and to ourselves (to make a living).  Who has a duty to the lawyer?  Other lawyers and society.  If there is balancing to be done and we must decide who must suffer, the self-interest is lowest and the lawyer must lose.

X. Who gets to control lawyers?

1. The executive has no power to regulate lawyers

2. The legislative only has power that is not vested in the judicial or the executive but the legislature can still have police power such as the UPL rules and barratry.  The legislature determines which courts have jurisdiction (i.e. only probate courts can deal with wills, et.) and they can regulate you relative to other governmental agencies and they also keep tax powers and levy a $200 occupation tax that does not go to the State Bar but to the coffers of Texas and are thinking about a sales tax on your legal services.

3. The judicial said they have inherent power over the discipline and licensing of lawyers and the legislature can’t invade these powers (the legislature can’t determine that a real estate agent can practice law)

Y. Barratry (TPC 38.12), do not want lawyers to drum up business or offer to fund other people’s causes of action; however, contingent fee litigation is allowed in the statutes and model rules which is a quasi barratry as long as we don’t solicit, but we can advertise (no fee unless we win).  Advertising is protected by the First Amendment (but you can’t send your brother and pay him a fee or you yourself cannot solicit).  However, your brother or your priest can recommend you as a lawyer as long as there is no fee (however, there could be indirect fees if you contribute a lot to the priest’s church).  There is an exception for plaintiffs in class actions or lawyers that work for non-profits like the ACLU (very limited solicitation is allowed).

Z. How do we know who our client is and to whom do we owe a professional responsibility to?  Normally we should have a contract between the attorney and the client.  The courts will tend to make a determination against the attorney’s self interest if there is a dispute as to an attorney-client relationship.  Must communicate to client through either an engagement letter or a RETAINER AGREEMENT.  You should spell out every term, with the most important term being fee, of the contract between you and your client; otherwise you will never win in a dispute.  There does not have to be a written agreement is the client reasonably believed that an attorney-client relationship was formed, so protect yourself by writing and sending a non-retainer letter (the matter may be outside your expertise, or that their case is not strong but BE CAREFUL that you do not give legal advice in the letter such that the rejected client does not pursue his case and the statute of limitations runs and he did not sue and he really did have a case).  Wife comes in seeking divorce and tell you a lot of confidential information and you say you don’t want to take the case and then the husband comes in and says I want you for my lawyer because you know what my wife is thinking and you agree it will be a conflict of interest and the lawyer has a duty to the non-client wife.  During the REPRESENTATION PERIOD we know we have a client and fiduciary duty.  But what duties do we have putative/potential client in the PRE-REPRESENTATION PERIOD?  If confidential information is revealed or we should have known that the information was confidential then the lawyer has a limited duty not to disclose the information or use it against the person.  Texas requires this; whereas, Illinois says there is not duty if no attorney-client was formed.  We also have duties of confidentiality and loyalty to our FORMER clients.  You must let the client know that she is a former client and you must look at the client’s expectations and she does not become a former client and you still owe her the full range of duties.  The lawyer must send a letter saying it has been nice representing you and now that the matter is handled please see me in future for other legal matters that may arise a DIS-ENGAGEMENT LETTER.

AA. Fundamental Duties to Clients

1. Loyalty – will not do anything to hurt the client.  We will not do anything to hurt the client even though it may hurt us.  This duty is still owed to past clients.  Cannot take a new client that wants to sue one of your prior clients.  Must get a waiver of rights from the past client and it does not matter how much the fee is from the new client.  The main duty owed to pre-representation clients is confidentiality.  No rule for loyalty and no rule for fiduciary duty but you find it throughout the rules  (all the shall rules are fiduciary duties and these 5 fundamental duties are fiduciary duties)

2. Confidentiality – no matter what we must keep the client’s confidence.  Still owe past clients the duty of confidentiality. The main duty owed to pre-representation clients is confidentiality.  MR 1.6 and TR 1.5.  Druggie lawyer rats on dealer client and he doesn’t go to jail and then was disciplined for breaking the confidentiality duty.  Constitution does not allow jailhouse lawyers.

3. Competent Representation, MR 1.1 and TR 1.01. there are very few discipline cases based on Rule 1.1 because it is hard to prove and the test is the prudent lawyer test requires the legal knowledge, skill, thoroughness and preparation that a prudent lawyer would have or do.  Required proficiency is that of a general practitioner.  If you hold yourself out as a tax specialist then you will be held to that standard.  The exception to this rule is in the case of an emergency then the lawyer may give advice or assistance in which the lawyer doe not have the skill ordinarily required where referral to or association with another lawyer would be impossible and once the emergency is over you must revert to the rules for competence. 

4. Advise and inform –take off on rule 1.2

5. Diligent Representation

(1) Representation timeline – pre, current, and post.  Do we pick up duties during the pre-representation period, we know we have duties during the representation, and what happens post representation.  To whom do we owe these duties?  Must have a client before you have any duties.  The preamble says there are many roles a lawyer can play – an ADVOCATE (most of the model rules were written with advocacy in mind and lawyers dealing with transactions complain that it is hard to apply the rules to them.  A lawyer can be mostly an ADVOISOR, so once you become licensed you must be careful about casually giving advice).  Being an adviser is a role the lawyer can play and can put another in a client mode on the representation timeline.  Another role that lawyers place is a NEGOTIATOR and you will have trouble finding rules that apply.  The other role is the role of an INTERMEDIARY, which is truly a transactional role, you have two people with the potential for a conflict of interest (two people that are in disagreement over the result of the transaction or advocacy).  An intermediary is a person who helps people who may have a potential disagreement over the result of a transaction.  Buyer and seller come to you and say they are in agreement on the purchase of the house and will you do the paper work and you say no because if a conflict arises in the future I cannot represent either of you.  Another example is a Husband and Wife wanting to use the same lawyer.  You must determine if you can represent both parties and, if so, you are acting as an intermediary.  Can also be in the role of an EVALUATOR , trying to determine the worth of something such as land and you know there is an interested third party, the buyer, that you may owe duties to.  Agency theory governs the lawyer-client relationship and the lawyer is the agent and the client is the principal and we have fiduciary duty under agency relationships.  The two most discussed fiduciary duties in this class are loyalty and confidentiality.  Under agency principles the principal (client) is bound by the actions and decisions of the agent (the lawyer), so you will be binding the client by your actions and the client cannot get out of it by saying “I would not have done this.”  This is so 3rd parties can rely on things that have happened (such as a default judgment against your client because you were hung over and didn’t get to court on time.  The client can then sue for malpractice or file a grievance to have the lawyer disbarred.

AB.   The Lawyer’s who work for the government.  If you are working for a government agency you owe all your duties to that client, the government.  But do all the rules still apply to you.  The answer is you have a higher obligation because you have a duty to the public as well as the government agency you are working for.  You owe the public the result that is in the best interest of the public, trying to keep the system good, so winning is not the most important thing, even if it means a guilty party may walk.

AC. Model Rule 1.2 is SCOPE OF REPRESENTATION – (a) A lawyer shall abide by a client’s decisions concerning the objectives of representation , subject to paragraphs (c), (d), and (e), and shall consult with the client as to the means by which they are to be pursued.  A lawyer shall abide by the client’s decision whether to accept an offer of settlement of a matter.  In a a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial, and whether the client will testify (unless you know the client will lie). (b) A lawyer’s representation of a client, including representation by appointment, does not constitute an endorsement of he client’s political, economic, social, or moral views or activities (i.e., representing Osama Bin Laden because everybody no matter how despicable is entitled to representation), (c) A lawyer may limit the objectives of the representation if the client consents after consultation (can tell client I can handle your suit, but not the appeal because I do not have that expertise, limit the scope).  Tax lawyer can say I will represent you in all federal and state tax matters and I cannot represent you on any other issues.  But can’t limit in a way that we are incompetent. Retainer agreements may be non-refundable to the extent that persons cannot get rid of you as a lawyer and courts will not uphold because it takes away you right to terminate the attorney-client relationship. (d) A lawyer shall not counsel to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discus the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning, or application of the law.  (e) When a lawyer knows (NOT SHOULD HAVE KNOWN SO THAT YOU DON”T BREAK THE DUTY OF CONFIDENTIALITY) that a client expects assistance not permitted by the rules of professional conduct or other law, the lawyer shall consult with the client regarding the relevant limitations on the lawyer’s conduct.   

AD. Ends and means test.  Means does not mean you have to go back and get permission for everything you do from day to day (the tactics0 as long as you are not changing the ends or objective the client desires.  Lawyer can make changes as they become necessary.  Why do we allow the lawyers to make decisions about the means/tactics and not the ends?  Because that is what the lawyer is trained to do.

AE. If you agree to represent someone without a written agreement you have an ambiguous agreement that will cause you problems down the road.  Even though it is not required that you have an agreement before you have a client it is preferable that you have a written agreement (NO ORAL AGREEMENTS).

AF. Taylor v. Illinois on page 69.  The client can sue for malpractice but he cannot win? No, because in order to win on a malpractice in a criminal case the client must be able to absolutely prove their innocence (total innocence).  So the chances of a criminal defendant prevailing in a malpractice suit against his lawyer are slim.  The same goes for a suit by a criminal client against the lawyer for ineffective counsel.  Ethically there can be discipline against this lawyer such as incompetence but it does not help the poor guy in jail.  This is the burden you bear if you make mistakes, it will not get the client out of jail.

AG. Cotto v. United States on page 71.  The injured child did not a get a trial because the case was dismissed for want of prosecution.  Cotto can sue for malpractice and will be more likely to win because the civil standards of causation are used.  Can use the contracts theory (used most often because of longer statute of limitations), tort or negligence, and breach of fiduciary duty (wherein no causation is required, it is assumed).

AH. If the waives his rights, he will not be entitled to sue the lawyer.  Example is lawyer who wrote a book (Derkowitz’s book on Max von Bulow??).

AI. Togstad v. Vesely, Otto, Miller, and Keefe.  The lawyer was sued for malpractice because he did not tell her that he was not taking her as a client.  The moral hear is to send a rejection letter (spell out why and what it is but be careful not give legal advice in the letter, i.e., saying you don’t have a case and then she relies on it), DON’T GIVE ADVICE TO PEOPLE YOU ARE TURNING DOWN, also advise them to see another letter and advise them of the statute of limitation.  Minnesota says you cannot even let the person think that he or she is your client.  It was her husband’s case and even though he wasn’t there and did not hear what the lawyer told the wife, he ended up being a client of the lawyer (he was injured and not capable of going to the lawyer’s office.  How does the client go about proving the lawyer’s malpractice?  By expert witnesses and there must be a breach of a duty and someone will testify about the standard of care, that is a community based standard of care.  Did the breach of the duty cause the damages (need the causation elements)?  If you base the malpractice on breach of fiduciary duty (i.e. loyalty, confidentiality, conflict of interest) then all you have to prove is breach and causation does not have to be proved.  You can cite the Model Rules to prove the standard of care.  The model rules or rules of your jurisdiction are NOT what you sue on, they are for discipline, but they can be cited to prove the standard of care.

AJ. Test for competence for disciplinary or malpractice is the prudent lawyer standard of care, which is the legal knowledge, skill, thoroughness, and preparation reasonably necessary for representation.  It is the degree of care skill care and knowledge that a reasonable attorney in the practice of law would take.  The prudent lawyer test is a matter of law and the standard will be different by jurisdiction.  The standard changes when you hold yourself out to be a specialist and also in an emergency.  Relative to FIDUCIARY DUTY you still use the prudent lawyer standard; however, causation is presumed if a fiduciary duty was breached.  You shall inform the client in the event that the client has a cause of action against you.  FIDUCIARY DUTY = DOING WHAT IS IN THE CLIENT’S BEST INTEREST. “Failure to inform” by not giving your client the information that you are a bad credit risk when you borrow money from him is a breach of fiduciary duty.  Can’t take advantage of circumstances in your own behalf.  Is raising your billing rate a breach of fiduciary duty and not informing clients upfront is unfair because some may not notice it, or would cause some clients to shop for a new lawyer, or other clients will feel that they have no options but to accept higher fee

AK. Duty of loyalty takes in two concepts, the duty of confidentiality and the duty of not having conflicts of interest relative to our client (as opposed to other clients or ourselves).  There is no MR for loyalty but it is a part of the attorney’s fiduciary duty.  Diligence is that you will not procrastinate and not doing what you agreed to do with undue delay per MR 1.3.  Lawyer must act with commitment and dedication, because clients are hurt by your delay even if you win the case.  If you don’t want to finish what you stated for the client you can WITHDRAW if you follow MR 1.16. Diligence is once you take it you must do it, and if you don’t want to do it you should withdraw per the rules.  Send a disengagement letter once done with action so that he will be a former client rather than a current client and you will have fewer duties, but you don’t want him to go to new lawyer when he has another problem.

AL. Model Rule 1.4 deals with COMMUNICATION (send a copy of all correspondence to the client).  Can discourage client from too much communication by telling him you will bill him for those calls.  Encourage client to compile list 

1. A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with reasonable request for information.

2. A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.  Good faith is not enough for the duty to clarify.

AM. Nichols v. Keller.  The attorney should have put a restriction in the engagement letter saying I am not representing you on any 3rd party claims that may arise from client’s injuries.  You need to restrict per MR 1.2.  The in malpractice, the prudent lawyer standard was used against the lawyer because and just because she was a Workers’ Comp specialist she was still expected to check out 3rd party liability that an average joe lawyer would have known.  MUST RESTRICT AND COMMUNICATE THE RESTRICTION

II. Confidentiality is under the ethics law and privilege is under evidence and the two do not necessarily coincide.

A. Privileged information comes from the client.  There can be no knowledge of it by 3rd persons.  No court can force you to disclose privileged information.  The person must seeking legal advice from a lawyer that is going to represent the client, in confidence to the lawyer unless the client waives the privilege.  The lawyer cannot waive the privilege, but the client can.  The client does not have to invoke the privilege, but the attorney must invoke it.  Work products and protective orders.  It is less egregious from an ethical standpoint than from an ethical standpoint.  POLICY is that we want clients to tell lawyers everything, including the bad things, so the lawyer can give the client the best representation.  Lawyer will not be guilty of bad strategy if he does not know all the facts.  Courts totally dislike privilege because it gets in the way of getting truth and so the court established the following exceptions:

1. In pursuance of fraud or a crime

2. Self defense

3. Joint clients – most of time client should not be handling more than none client at a time.  Anything that one client tells us then the other client gets to hear and it is no longer privileged.  Also gets you into trouble with ethically protected information.

4. Client waivers

B. Ethically protected confidentiality comes from the client or 3rd parties.  Even if others know the information it can still be protected by ethics law.  It can be revealed to the court if it is in the best interests of the client (court can compel it). 

C. There is ethically protected information that is not privileged and there is privileged information that is not ethically protected.  If privilege is within the ethically protected you will be found to have breached both.  If the privileged information is outside the ethically protected circle you will not be disciplined but could get in trouble with court over evidence rule. 

D. MR 1.6 deals with Confidentiality of Information

1. 1.6(a) SHALL N OT REVEAL Confidential information

2. 1.6(b) MAY REVEAL (won’t get into trouble if you do or don’t) to prevent the client from doing a CRIMINAL act likely to result in IMMINENT DEATH or substantial bodily harm.  Client says I am going to beat my wife to night (first you don’t have to call the police) and you better be certain it is likely to result in imminent or substantial bodily harm and that statement may not be enough.

3. 1.6(d) certain things you can reveal in your (the lawyer’s) self-defense.  This seems to be a rule in favor of the lawyer’s self-interest.  This rule is used in mal-practice or disciplinary actions, criminal charges, and suit to get the client to pay.  You can disclose confidential information in any controversy between us and the client so that you can win.  May = permission, you do not get into trouble for doing it or not doing it.

E. Texas Rules of Confidentiality is in TR 1.05 (does not track to to MR 1.6 because Texas does not have a TR 1.03 for diligence as it is incorporated in TR 1.05)

1. TR 1.05(b) SHALL NOT REVEAL – gives you 6 categories

a) Shall not reveal confidential information of a client or a former client to:

(1) A person that the client has instructed is not to receive the information

(2) Anyone else, other than the client, the client’s representatives, or the members, associates, or employees of the lawyer’s law firm.

b) Use confidential information of a client to the disadvantage of the client unless the client consents after consultation

c) Use confidential information of a former client tot the disadvantage of the former client after the representation is concluded unless the former client consents after consultation or the confidential information becomes generally known. 

d) Use privileged information of a client for the advantage of the lawyer or of a third person, unless the client consents after consultation.

2. TR 1.05(c) deals with all client information, privileged and unprivileged  that a lawyer MAY reveal and (d) only deals unprivileged gives you 8 categories and c7 is IMPORTANT

a) Where the lawyer has been expressly authorized to do so in order to carry our the representation

b) When the client consents after consultation

c) To the client, the client’s representatives, or the members, associates, and employees of he lawyer’s firm, except when otherwise instructed by the client.

d) When the lawyer has reason to believe it is necessary to do so in order to comply with a court order, a Texas Disciplinary Rule of Professional Conduct, or other law.

e) To the extent reasonably necessary to enforce a claim or establish a defense on behalf of the lawyer in a controversy between the lawyer and the client.

f) To establish a defense to a criminal charge, civil claim or disciplinary complaint against the lawyer or the lawyer’s associates based upon conduct involving the client or the representation of the client.

g) When a lawyer has reason to believe it is necessary to do so in order to prevent the client form committing a criminal or fraudulent act

h) To the extent revelation reasonably appears to RECTIFY the consequences of a client’s criminal or fraudulent act in the commission of which the lawyer’s services

3. TR 1.05(d) says that a lawyer MAY reveal unprivileged client information:

a) When impliedly authorized to do so in order to carry out the representation

b) When the lawyer has reason to believe it is necessary to do so in order to:

(1) Carry out the representation effectively

(2) Defend the lawyer or lawyer’s employees or associates against a claim of wrongful conduct

(3) Respond to allegations in any proceeding concerning the lawyer’s representation of the client

(4) Prove the services rendered to a client, or the reasonable value thereof, or both, in an action against another person or organization responsible for the payment of the fee for services rendered to the client.  

4. TR 1.05(e).  When a lawyer has confidential information CLEARLY establishing a client is likely to commit a criminal of fraudulent act that is likely to result in death (not imminent) or substantial bodily harm to a person, the lawyer SHALL reveal confidential information to the extent revelation reasonably appears necessary to prevent the client from committing the criminal or fraudulent act.

5. TR 3.03 says you must reveal to the tribunal

6.  TR 3.03(b) must tell tribunal your client lied, this is remedial revelation

7. TR 4.01 we have an obligation to disclose to a third party if the client is making us a party to a crime.

8. Texas rule is so much broader than the model rule. There are 49 other variations of the MR, no state has adopted it as is.

F. What is confidential information?  Information that the client thinks it is in his best interest that the information not be discussed with others.  Be sure to put in the engagement letter that you have the right to discuss this information with other members in your firm.  Your partners will be deemed to have heard the confidential information (even if they did not really hear it), which can cause problems if that partner goes to another firm.

G. Lots of times the judge need confidential, non-privileged information to make a decision or that the other party needs and has no other means of getting the information or it may be too expensive (this does not apply to privileged information).  So ethically protected information is not as protected privileged information.

H. What happens if you use the information for your own benefit, but don’t tell it, still be subject to discipline for using information in your own self-interest.

I. Perez v. Kirk & Carrigan on page 34.  They did not tell him that they were his attorneys but he said he thought they were his attorneys because they told him that whatever he told them would be confidential. They can have it both ways by getting the information fraudulently from Perez.  You do not have to wait until you have been charged with something before revealing the confidential information.  Kirk and Carrigan are representing the local bottling company (not Coke in Atlanta).  Knowing that Texas uses the Control Group test doing anything unethical in going to the hospital to talk to Perez?  No.  Do they really need to “know everything” from Perez from the statement (claiming brake failure) he gave the police.  Tell me what really happened.  Why would he tell them anything else or additional, unless he thought they were representing him and he could to trust them?  The next thing Kirk and Carrigan did was find Perez a criminal defense lawyer.  This is like giving hints, i.e., they must know something or why else would they hire a criminal defense lawyer and why is the insurance company paying for the criminal lawyer.  Then K&C turn over Perez’s statement based on the fact that the DA is going to subpoena it, so they turn over.  It appeals that K&C are trying to break the chain to vicarious liability.  They had information that would help Coca-Cola and the insurance company and they were doing what was in the best interests of the client.  K&C say they gave statement to DA because DA was going to subpoena it anyway.  Perez is indicted and then acquitted in 4 hours by the jury.  Perez says he is the victim and K&C says we don’t owe you anything because you did not get convicted, but court said they owed him for the emotional distress that Perez suffered (different problem if Perez was convicted because then he can’t sue for malpractice unless he can prove h is innocence).  A Togstad case in our midst. 

J. The entity as a client.  What is different in representing an entity as opposed to a real live human?  In some states or countries entities are not treated as an individual, i.e., some states do not view partnerships as entities, and the partners must sue individually.  Schools are also entities, and the question is whether the professors at the school will be protected, i.e. confidentiality.  Other entities can be charitable organizations. The question is who is included in the protection, if anyone?  There are four tests used in jurisdictions to answer this question.  If you don’t like what entity is doing, try to go up the chain and get entity to reverse actions, or get an outside legal opinion, and if 

1. Control Group Test is the most common test.  The people the company will protect are those in decision-making positions.  This is the Texas test.  This is the most restrictive test in terms of who is protected. 

a) Decision-making and policy-making executives (not the implementing employees as in the functional analysis test). 

b) An employee who seeks legal advice from corporate counsel

(1) As the entity’s attorney we do not want these people coming to us because their interests may conflict with the entity’s interest and may have to give up one or both clients.

c) Policy – did not want a cone of silence over the whole entity, in other words we wanted only a few people to be protected in their secrets rather than the entire company.  Securities and corporate law use this test, also used for confidentiality and privilege.

d) US Supreme court reviewed this in the Upjohn case and found it the 6th Circuit’s holding unconstitutional; however, this test is still used in some stated.

e) Unlike the subject matter test, both the executive’s communication and information is protected.  So while it is a broad coverage, it is for a limited group of people and these people are protected in discovery).

f) This test results in executives asking employees to leave meetings so they won’t know certain information.  Encourages a closing of ranks.

2. Functional Analysis – this test looks at the function the employees have rather than the titles that they have.  This is the test used in the Samaritan hospital case.

a) Employees that implement legal advice on particular subject or area of operations

b) Employees whose actions will be imputed to entity (such that respondeat superior could come into play)

c) Employees who sought legal advice on their own – it is considered to start a whole new attorney-client relationship – creates a whole new attorney-client relationship.  Must get consent from the entity to represent those individual employees.  Normally, entity won’t give consent and all you can do is say I cannot give you legal advice and if you think you have an issue you should seek advice from an outside attorney.

3. Subject Matter test came up in the case that overruled Upjohn and said that anywhere there is a public (government) interest at stake, then anybody who knows anything that is going on about the litigation will be protected.  We will protect Upjohn on all communications; however, it is the original communications that were protected (i.e., the questionnaires and what employee told in house counsel) rather than the information.  The IRS could still get the information the expensive way.  In other cases the court can say it is too expensive and can require the company to give up the bottom-line information, even though the communication is protected.  So this test is limited coverage for a large group of people.  Since then some states have adopted this subject matter interest, so now it is broader and applies to more than just government interest.  You will not be protected from discovery.

a) Anyone who communicates information that is protected

4. Restatement adopted the subject matter test.

5. Slip/fall problem on page 53.  In house counsel has to investigate the accident to the facts and can have the head of security do it and the answers may be privileged.

a) Chief Maintenance Officer – will be protected under all four tests (if he is a decision making and policy making executive), so he will not have to talk to injured person’s attorney

b) Janitor will be protected under all three if he sought legal advice for himself.  In not, he will protected under functional analysis and subject matter tests and restatement

c) Salesperson who saw the accident will not be covered under control group or functional analysis, but will be protected under the subject matter and restatement

d) Rug buyer who was shopping will not be protected under control group or functional analysis.  He may be protected under subject matter and restatement but it is a stretch.  Usually when you are not on duty, then you are fair game just like any other witness who saw the accident.  All he has is information so it is fair game and this would apply even if the CEO was just there shopping and witnessed the accident, all he would have is information.  This is a fine line.

e) A customer who witnessed the accident will not be covered under any of the tests.

6. Remember when you are representing an entity, you have to worry about information you collecting about whether it will be confidential based on the test used by the jurisdiction you are practicing in.

7. Is there a government lawyer privilege?  We are making great inroads since the Clinton days in getting information.  There is a question as to whether there is any executive privilege left.  Yes, there is a government attorney privilege but it is very limited and much lower than an entity’s lawyer in a civil case.  Bush and Cheney may be in for big surprise.

8. What kind of exceptions is there to this?  We are worried the lawyer breaching the duty and want to know the circumstances where there are exceptions to duty of confidentiality.

a) Lawyer can break this duty based on a criminal charge or civil claim against the lawyer based on the conduct of the client.  There is a point at which you can be a whistle blower and a point at which you can breach all confidentiality to defend yourself (it must have some relationship to what you are being sued for)

b) If you want to collect your fees, you can breach confidentiality to tell what you did to incur the expenses.  It isn’t the dollars at stake, it is the type of dollars (i.e., can’t breach confidentiality if your client is about to defraud someone)

c) Client waiver

(1) Express

(2) Implied – thee client must have meant for us to disclose the information because otherwise we could not have done our job

d) Crime Fraud exception – if client consulted you about a future crime or fraud or in furtherance of a crime or fraud whether or not the client ever accomplishes it and even if the lawyer did not know what was going on at the time, it makes all the information non-privilege.  You cannot have an attorney-client relationship if it involves something illegal or goes against the ethical rules.

e) Can’t provide information on who is paying the fees or where the money came form (drug $$) if it implicates the client in a crime, likewise with providing your client’s name or a list of your clients if it is the “last link required to implicate your client” (i.e., you only represent drug lords).

f) Remember, privilege is not sacrosanct.   

K. If you try to fail and you do fail, have you failed or succeeded?  A wavy line like this class.

L. Model Rule 1.13 on page 39 deals with the entity as a client and most of us, at one time or another, will work for an entity but we will have a human contact who will be responsible for paying our fees (or signing off on the invoice for our payment).  An organizational client is a legal entity, but it cannot act except through its officers (sometimes the President or the General Counsel), directors (rare), employees (rare), shareholders (rare unless a close corporation), and other constituents.  The fact that these humans are constituents of the entity does not make them our client; however, you must take further action to make them your client.  These constituents are not your clients by virtue of being constituents of the entity.  BEWARE:  there may be conflicts of interest between the entity and the constituent and you should be discouraged from taking the constituents on as clients because in the event a conflict of interest arises you will not be allowed to represent either.  You should tell the constituent to get a lawyer but BEWARE you may be liable for negligent referral (if you recommend to a lawyer that is not competent).  Can avoid the problem of negligent referral by providing a list of attorneys to a person who is seeking an attorney.  Can get many referral from classmates that view you as competent, diligent, etc.  You will feel an obligation to the constituents of an entity because they sign the invoices that pay you or renew your contract.  Whoever, you work with in the entity must be DULY AUTHORIZED either by the board of directors or in the by-laws.  When you are working for an entity, you are not there to make business decisions for them, your job is to tell them what the risks are and unless it is an actual violation of law you do not tell them what road to take.  DO NOT MAKE BUSINESS DECISIONS even though you think they are too risky even though it is not a violation of the law.  If there is a violation of the constituent’s fiduciary duty to the entity, you must report it to the board of directors.  You can’t aid in usurping the entity’s opportunities.  You must be very quiet about what it going on, you must try to rectify the problem in a way that will cause the least amount of harm to the entity, so your first option is to try to get the person to change his mind (if he plans on doing something illegal or violate a fiduciary duty).  Ask him if he will agree to a second opinion from another attorney.  Then go up through the chain of command to the President and on to the Board of Directors and only after that can you withdraw because you cannot assist the entity or its constituents in doing something illegal or breach of fiduciary duty.

M. Model Rule 1.6 there are many mandatory rules that we must do EXCEPT all those other rules cannot violate Rule 1.6 on Confidentiality of Information, which shows you how important it is.  You overhear opposing counsel’s dinner, what do you do?  There is no breach of confidentiality because there is no attorney-client relationship between you and the opposing counsel.  Is it in the best interests of your firm’s client to know the other side’s strategy that you overheard at dinner and you have no obligation to the other side and they were the ones that did something wrong.  You must decide if whatever is going on is a breach the rules, then you must turn them in.  

N. Model Rule 8.3, Reporting Professional Misconduct, a lawyer having knowledge that another lawyer has committed a violation of the rules of professional conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects, shall inform the appropriate professional authority.  EXCEPTION to this Rule is that it does not require disclosure of information otherwise protected by Rule 1.6 or information gained by a lawyer or judge while serving as a member of an approved lawyers assistance program to the extent that such information would be confidential if it were communicated subject to the attorney-client privilege.  Can’t base it on rumor the lawyer must KNOW (lawyer must have knowledge), which is how you can avoid turning someone in, by saying “I don’t REALLY KNOW.”  You must also consider the source.  Judges, opposing counsel in litigation, or clients on the other side are the ones most likely to file grievances.

O. Problem on page 38, criminal client has HIV and tells attorney and his girlfriend, Anna, was the one that paid your fee and the bail.  Attorney wants to know if he can tell the client’s girlfriend.  It makes no difference that she paid, she is not the client the HIV guy is, so the attorney cannot break Rule 1.6 on confidentiality.  You previously handled a probate matter for Anna and hopefully she agreed to or consented to any potential conflict of waivers.  When somebody pays the fees for a third party and the client must consent to third party paying fees and any potential conflicts of interest that may arise.  It is not against the criminal statutes in Texas for an HIV person to infect another (there may a civil claim, assault and battery).  The attorney only has a personal interest in protecting Anna and not a professional relationship.  Lawyer still does not like getting the guy out on bail and having him go home and potentially inflect Anna.  The lawyer can’t hint to Anna either.  The exceptions to confidentiality are intended to prevent future crimes.  There is never a case of not doing anything if you see something that is wrong.  Advise him to protect Anna, he probably won’t but at least you tried.  Also you can always break the model rules but the risk is being disbarred.  You could also withdraw if he is a client that you just can’t represent as long as you meet Rule 1.16.  If you are in the middle of litigation, you must get the judge’s permission to withdraw which is highly unlikely in the middle of a trial.  Under Texas Rule 1.05(c)(7), when the lawyer ahs reason to believe it is necessary to do so in order to prevent the client from committing a criminal or fraudulent act.  If HIV infection were classified as a criminal assault, Texas then says the lawyer MAY breach confidentiality.  Similarly, you cannot tell the person that he beat up (bloody fight) about the HIV because the exceptions do not cover past acts, it only covers future acts (the substantial bodily harm may already have happened) to even get in under Texas 1.05(e).  

P. Florida has the least protective law toward confidentiality – does not distinguish between criminal or civil act and it just has to result in death or substantial bodily harm.

Q. “I know there’s a gun” hypo on page 38.  You client left a loaded gun stuffed in the back seat of the police cruiser.  May be the cause of imminent harm or death; however, MR does not help you because it is not your client that would cause the future bodily harm.  You ask for the client’s consent to tell about the gun and he says “no” because he committed a murder with gun and someone is in jail for it.  The duty you owe your client is higher than the one you owe the person jailed wrongfully or the police officers that will be harmed.  The exception is only to prevent “the CLIENT from committing criminal act” and if the client tells you of something a third person plans to do but tells you to keep it confidential, then per the Rules you cannot divulge it, based on theory that we want to encourage open communications between attorneys and clients.  You may be able to use the information in plea bargaining (but must get client’s permission for this).  BOTTOMLINE, THE INFORMATION IS ETHICALLY PROTECT AND PRIVLIEGED.  If people were going to die, attorney would usually breach the rule and risk disbarment to save lives.  We need a rule like Florida that allows attorneys to disclose this type of information.  

R. HYPO.  Client hid tapes in apartment showing sexual acts with girls that he eventually killed.   Client told lawyer about tapes and where they are located.  This communication and it is privileged.  The lawyer has a duty to verify that the communication he received is correct.  The client says that the lawyer can look at the types, which is also a communication.  The viewing of the videotape many or not be privilege communication depending on whether it is considered a communication or physical act.  PHYSICAL EVIDENCE IS NOT COVERED BY RULE 1.6.  So if the videos were not communication and were physical evidence, the lawyer had the option of leaving the videos in the light fixture or turning the videos over to the prosecutors. The lawyer was sanctioned and charged with obstruction of justice.  We still have to learn the rules on physical evidence.  You have a similar issue, with wills that are videotaped.

III. Autonomy of Lawyers and Clients

A. Controlling and Representation.  

B. Model Rule 1.2, Scope of Representation.  One of the exceptions that 1.2 provides for is the client must decide the issue of plea bargain.  The courts have upheld the lawyer’s right to determine the strategy after consulting with client, even f the client disagrees.  If the client does not like it, he can fire the lawyer and the Rules require that the lawyer SHALL withdraw.  The client has to pay the fired attorney any fees he earned.  Rather than firing a lawyer and possibly obtaining a second attorney that may want to use the same strategy as the first lawyer.  Instead, the client may just want to get a second opinion.  Relative to the lost client, the lawyer has failed to communicate effectively per Model Rule 1.4, Communication.  If a criminal client is convicted, he cannot sue for malpractice unless he can absolutely prove his innocence, which if that was possible would have been done in the first place.  Must also ask if the strategy is related to the means or the ends.

C. Barnes v. Jones on page 87.  Appointed counsel did not include the non-frivolous points were not made upon appeal.  The lawyer gave the client all the points he was considering and then did not hear back from the client and went forward with 3 issues (not even all the issues he gave to the client) and the client lost the appeal.  The lawyer may not want to do that much work because he is working for a flat fee (so only wants to brief 3 issues instead of the 14 that the client wants).  Or the lawyer knows that the judge likes short briefs and therefore the judge may throw work to the lawyer.  The dissent in Barnes says the lawyer’s defense of implementing strategy in the best interests of the client may be a disguise for self-interest.  The issue is “Was this the means to get to the means?” and the means was the liberty or to get him out of jail, NOT to decide what to plea.  The ends could just have easily been determined to be deciding what issues to but in the brief.  Also the lawyer has no incentive to work a lot for court appointed clients because there will be no ongoing relationship, so there is no incentive to do a lot of work for that client.  Professor thinks this case was decided correctly, he just should have CONSULTATION with the client (always consult when it is a major party to the representation).

D. Once the client limits the ends (not allowing a plea for manslaughter and then the client gets murder and wants to get the lawyer for ineffective counsel for not making it a strategy and pleading manslaughter against the client’s wishes), the client cannot change his mind (after a bad result) and say he wanted the manslaughter plea be a strategy.  Can you have a clause in the attorney/client that says in the event of a fee dispute, there will be mandatory arbitration?  Lots of lawyers don’t like arbitration clauses because they want to go to court, so they like for their clients to fight; whereas, the lawyer wants arbitration to save, time, money, and no jury (again self interest may be the motivating factor and also arbitrators do not give huge awards).  The ethics committees says that public policy favors arbitration and that it is just a decision about FORUM and not a decision about JUSTICE and it is quick, easy, and cheap.  Also newspapers don’t cover arbitration so the lawyer won’t get bad press.  So public policy won out over lawyer’s self-interest.  However, a lawyer cannot dictate arbitration for malpractice.  The Blackmum concurrence in Barnes thought that as an ETHICAL matter, the attorney should argue on appeal all non-frivolous claims upon which his client insist.”  He questioned the decision-making allocation authority between client and lawyer (not enough consultation and communication) but that it did not rise to Constitutional status.  The Barnes court did not address whether appellant’s lawyer did not communicate effectively with the client.

E. Respecting the criminal client’s wishes (Unabomber not allowing lawyer to plead guilty by reason of insanity, adding the strategy of insanity to the plea) will result in the client getting nowhere in court (no recourse) when he does not win in court.  Try to get the client to sign a paper stating this decision (document everything) but then again if the lawyer is purporting him to be insane how much that documentation would be worth.

F. Model Rule 1.14, what happens when your client, in your reasonable belief is the client is incompetent.  The lawyer still has the duty to have the client take part in consultations, even if they aren’t making the decisions (decisions are being made by the guardian) and the lawyer cannot abandon the client and must continue to do the incompetent client wants.  Your job is to advocate what the incompetent wants and the job of the guardian ad litem is to determine what is in the best interests of the client   Counsel is to be a zealous advocate for the wishes of the client even though you may not agree with what the client wants (getting to her father’s house).  Also Rule 1.4 says that you must communicate with your client not your client and the client’s guardian.  Comment 6 and 7 to MR 1.14 allows the lawyer to give legal assistance in an emergency situation (i.e., get a guardian appointed) even though there is no attorney client relationship.  You can also breach confidentiality by disclosing the incompetency in an emergency situation (disclosing confidences only to the extent necessary to accomplish the intended protective action).

1. When a client’s ability to make adequately considered decisions in connection with the representation is impaired, whether because of minority (under age), mental disability, or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

2. A lawyer may seek the appointment of a guardian or take other protective action with respect to a client, only when the lawyer reasonably believes that the client, only when the lawyer reasonably believes that the client cannot adequately act in the client’s own interest.      

G. Strickland test for ineffective counsel:

1. The defendant must show that counsel made errors so serious that counsel was not functioning as counsel

2. The defendant must show that the deficient performance so prejudiced the defense as to deprive the defendant of a fair trial

3. The proper standard for attorney performance is that of reasonably effective assistance, and what is “reasonable” must be viewed in light of what counsel knew or should have known at the time of trial.

4. Courts should not indulge in hindsight or second-guessing of counsel lightly; it is presumed that counsel fulfilled his duty of loyalty and competence. 

H. Ms. Niceperson on page 93.  Deadline to file is known to you, but not to opposing counsel who has a family emergency.  Do you have a duty to inform him, or is your duty to your client such that you should ignore the situation and take a default judgment for your side?  We must do what is best for the client within the rules (which means you must also do some things that are in the best interests of the system).  It is wrong to file something that has not legal effect and it could make you look incompetent).  Tell him you can’t sign the extension and perhaps he should contact the court and you don’t have to tell your client because you did not do anything.  There is very little precedent on this except the following: 

1. ABA opinion that says that an attorney that knows that a clause has been left out of a contract that will benefit his client (the knowledgeable attorney) should inform the other attorney that omitted the clause. 

2. ABA 92-38, if you receive a confidential document and you know or should have known that it was not meant for you, you must not read it

3. There is autonomy (and perhaps an obligation to do the right thing)

I. Niesig (injured employee) v. Team I (property owner, J.M. Frederick (general contractor) v. Detrae (PITF’s Employer)

1. Get a damaging admission

2. Learn Facts.  Counsel not there to advise

3. Settling or winning a concession

4. Learn opponent’s strategy

5. Obtain protected information 

6. Weaken opposing client’s resolve by casting doubt on their strength 

7. Disparage opposing counsel to his/her client

a) Informal, inexpensive access to information

b) Facilitate compliance with Rule 11 factual investigation before filing suit

c) Knowledge of law enforcement with criminal activities.

J. Olfe v. Gordon on page 94.  The attorney was to sell the client’s land and she specifically stated that she did not want a second mortgage.  He was having trouble selling the property and took on a second mortgage without telling the client and when purchaser defaulted, the client lost $25K.  Client’s autonomy was to sell home by terms set (the ends).  The court found against the attorney based on the attorney-client relationship being like an agent-principal.  Lawyer lost on malpractice action, because client to clearly defined the ends.  The end was a sale with a first mortgage.  In a civil case, it may be that the ends are more easily defined than in a criminal case (harder to define the end in a criminal case).  Is there discrimination between poor, criminal client and rich, civil clients?  The big difference is that in the civil case she put the 2nd mortgage restriction in the agreement up front; whereas, in the Barnes case the client was to expand the appointed attorney’s scope of work, wanting more points of law/error argued in the appeal. After having trouble selling the property, the attorney should have COMMUNICATED/CONSULTED with client to see if she wanted to change her mind about the 2nd mortgage.  This is not a class problem, it is more a problem of how do we define strategy.

K. You must get a waiver on anything that you do for the client that results in your client giving up a right (i.e., settlement).  Ethics 2000 is dealing with whether there should be some type of INFORMED CONSENT (borrow it from doctors, it seems to work for them), but which standard is best?

1. Reasonable medical practitioner standard required the physician to tell the patient what a reasonable medical practitioner would have disclosed to his or her patient versus 

2. Prudent patient standard focuses on the listener , not the speaker, and requires the physician to disclose information that a reasonable patient, in what the physician knows or should know is the patient’s position, would want to know.

L. Rule 2.1 Advisor (rule in broader than a legal relationship and your duty is to be honest) and the attorney can consider such things a morals, economics and if we are not comfortable giving advice, we can refer the person to an expert in whatever they are seeking advice on.  “In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.  In rendering advice, a lawyer may refer not only to law but to other considerations such as MORAL, ECONOMIC, SOCIAL, and POLITICAL factors, that may be relevant to the client’s situation.”  Thus if you are pro-life, you may advise a woman not to have an abortion.

1. If you are not in advisory relationship with your client, you have NO DUTY to investigate anything about your client; other than to give them legal services UNLESS the client has retained you as an ADVISOR.  You are not your client’s keeper in all matters and you don’t have the right to do so either and it can be a breach of ethics if you do so.  Client wants will and trust set up very quickly and you think they are going to commit suicide and you are against suicide and you get a guardian for the supposed suicidal client and you have overstepped your bounds.  You can initiate advice ONLY if you think the client’s actions may have ADVERSE LEGAL CONSEQUENCES from what the client is planning to do.  A lawyer is never required to do something that is repugnant to him.

M. Rule 2.2, INTERDEDIARY (a rule that often gets lawyers in trouble), is where you take on one or more clients that have the potential for conflict.  It is NOT A MEDIATOR OR ARBITRATOR.  You could not do this if a conflict actually existed, it is the fact that it is a POTENTIAL conflict.  The best example is being an intermediary in the sale of land with a buyer or seller or a couple only wants to use one divorce attorney.  If a conflict arises the lawyer SHALL withdraw a intermediary if any of the clients so requests, or if any of the conditions state in paragraph (a) is no longer satisfied.  Upon withdrawal, the lawyer shall not continue to represent any of the clients in that matter that was the subject of the intermediary.  You must withdraw and tell all the parties involved what the conflict is, that the information provided by them is not privileged, and you must disclose this upfront to the multiple parties.

1. Gets consent of both parties after explaining the advantages and risks, and remains loyal to both clients

2. Lawyer believes the matter can be resolved in manner compatible with both clients’ best interest intact, little chance of prejudice involved, and each client can make a materially informed decision

3. Lawyer reasonable believes that common representation can be undertaken impartially without improper effect on other responsibilities to clients.

4. Lawyer shall meet with each client while acting as intermediary, in matters concerning decisions made, so each party can make informed decisions.

5. Lawyer shall withdraw if any conditions in (a) no longer is satisfied, or if any client requests.  After withdrawal, lawyer can’t represent either client in the matter was the subject of the intermediation.

N. Model Rule 1.16 requires you to withdraw if a client fires you.  SHALL WITHDRAW from the representation of the client if the lawyer is discharged.  You must give the client his file and you return any unreturned fees.  The only exception to Rule 1.16, Declining or Terminating Representation, is if the court refuses to let you withdraw (i.e., client tries to fire you in the middle of a trial).

1. Paragraph d – upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee that has not been earned.  The lawyer may retain papers relating to the client to the extent permitted by other law.

2. In a divorce action, if wife refuses to fight for equitable division of property, the lawyer should CYA, draft a letter for her sign stating that she is accepting this settlement against the advice of counsel after hearing the alternatives.

3. If children are involved, lawyer has 3 options (because the decisions doesn’t just affect the wife, so you may try to get a guardian ad litem for the children)

a) Tell client that this repugnant to you, and you will not represent her if she treats her family this way, threaten to withdraw and many times a client will come around and change her mind OR

b) Get a guardian for the children who can draft a deal together or separately that will satisfy their needs.  But remember that the children are not your clients, and you must still represent the wife.

c) If she insists on the settlement, try to get a term in the settlement that it will be revisited in 6 months.  Bottom-line, you either withdraw or do as she wants.  The lawyer can ask is there something to do with the husband (coercion or violence) that would keep W from countering H’s low-ball offer. 

4. This falls into the category of adverse legal consequences, so you can advise her on that and perhaps tell her to delay negotiating for a few months.

5. Rule 1.16 is (a)(2) is also required to withdraw if the lawyer’s physical or mental conditions materially impairs the lawyer’s ability to represent the client.

6. Must withdraw if your conduct will result in a violation of the rules or a violation of the law.

7. You MAY withdraw if withdrawal can be accomplished without material adverse effect on the interests of the client, or if:

a) The client persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent.  You don’t have to withdraw at this time because you may be able to talk the client out of the criminal or fraudulent acts

b) The client has used the lawyer’s services to perpetrate a crime or fraud

c) A Client insists upon pursuing an objective that the lawyer considers a repugnant or imprudent

d) The client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled

e) The representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or

f) Other good cause for withdrawal exist

(1) Then paragraph d brings you back full circle to not harming the client

O. Model Rule 1.17 allows you to sell your practice (but not your clients).  The client’s do not have to agree to be sold and the selling lawyer must move out of the geographic area if he plans to continue practicing law.  Ok to sell practice, but your clients don’t become the buyer’s clients until you notify them.  You need to provide:

1. Notice of transfer, AND

2. Give client opportunity to transfer (pick up their files)

3. Client fees form your practice remain stable/same

4. Presumption, if client doesn’t respond, that transfer is accepted (normally response form letters is quite low).

P. Can’t do anything considered the practice of law (violates unauthorized practice of law), while a student with the one exception being you can help or advise your close family members.  The judge allowed the son to help his mother at trial (she was hard of hearing and poor), but the appeals court would not allow it because it poses problems for opposing counsel who are not allowed to deal with a non-licensed person.

Q. Oregon – lawyer that did the following:  having agents seek clients, had an imposter at the table, misused client funds, negotiating a settlement without client’s consent, and representing both husband and wife in a divorce and then going on to just represent the husband was reinstated because he had good moral character, he also has to take 45 hours of CLE, but does not have to be ethics CLE.  To the attorney’s credit, all his mistakes were different so he seems to have learned from his mistakes.  Oregon, Idaho, and Washington have reciprocal agreements that allow you to be admitted to the bar in all three states if you are licensed in any one of them.

IV. Protecting the Relationship (from outsiders, especially other lawyers).

A. No contact rule (ensures that a person who has a lawyer is not approached by another lawyer on the matter that the person is represented on) is MR 4.2.  In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do so.  You can talk to the represented person (party to suit or witness in suit) about things other than the suit but make certain the subject does not get close or change to suit otherwise it is a violation of the rule because INTENT does not matter, the rule is broken the minute it happens whether intentional or not.

B. An exception is getting the other attorney’s permission to talk to his client.  But with permission comes PRESENCE of the other attorney.

C. Reasons for the contact rule

1. Get a damaging admission

2. Learn Facts.  Counsel not there to advise

3. Settling or winning a concession

4. Learn opponent’s strategy

5. Obtain protected information 

6. Weaken opposing client’s resolve by casting doubt on their strength 

7. Disparage opposing counsel to his/her client

a) Informal, inexpensive access to information

b) Facilitate compliance with Rule 11 factual investigation before filing suit

c) Knowledge of law enforcement with criminal activities.

D. How as an attorney can you conduct an investigation if you can’t contact those that are represented?  You are not entitled to ex parte communications.  This means that it will be more expense and take more time.  Ex parte communications are more apt to be allowed in criminal cases.

E. What happens when you have an entity involved?

F. The entity’s lawyer represents all employees = FALSE on exam.  How do you determine who the entity says is represented or not represented by the corporate counsel.  Similar to privilege in that you can use the following rules based on your state’s law

1. The control group test only those at the top are represented

2. The functional test (Goodfarb test) – the persons performing the function are represented

3. Subject matter test – the person involved in the subject matter of the suit are represented.

4. Restatement – almost covers everyone but not quite

G. Niesig v. Team I (Property Owner) and J. M. Frederick (general contractor) v. DeTrae (plaintiff’s employer).  When are an entity’s employees represented by corporate counsel such that they cannot be questioned by other/opposing counsel.  Only those persons in the control group are represented by corporate counsel and everyone else could be questioned ex parte

H. The control group people are as follows:

1. Any EE whose acts or omissions are imputed to the entity for LIABILITY PURPOSES.  If  the person can subject your company to liability you have a right for your corporate counsel to be there for questioning.  It is the Coke driver who hit the school bus.   PEREZ

2. Officials with power to bind entity (control group)

3. Officials responsible for implementing advice of counsel (control group)

4. Officials whose interests are directly at stake

5. Officials with “speaking authority” 

6. Texas picks up the control group and any acts or omissions imputed to the entity for liability purposes but does not include people whose statement may constitute an admission on the part of the organization (these people will be considered to NOT be represented by corporate counsel).  So Texas has a broader ex parte rule (Texas Rule is 4.02)

I. The entity’s lawyer NEVER represents former EEs

J. The entity’s lawyer NEVER represents anyone who has another lawyer representing him on the matter 

K. One of the safest employees to have is one who was involved in an accident because he can’t talk to other lawyers.  So don’t fire him, but EE can quit and talk.  So keep EE happy if you want to keep him quiet. 

L. Rule 4.3, Dealing with Un-represented Persons.  In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. 

M. What happens if you want to talk to an un-represented person?  You must do two things:

1. You must warn him that you have an interest in his

2. You must warn that as a lawyer you have a duty to your client and not this un-represented person.  The only advice you can give is for the un-represented to obtain counsel, which would then put you back on Rule 4.3.  Make sure they understand that you do not represent them, also make sure you do not violate the barrity rule of soliciting clients.

N. What happens if the government is a party to the suit?  CL says you can talk to government employees but you can’t use any admissions the government EEs may make.  It will not be allowed the as admissions.  But you are allowed to talk to the government and you can talk to non-managerial EEs and you can talk to management EEs if no counsel has been appointed or is working the case.  You have more leeway in civil cases that involve the government.

O. In criminal cases, you only have the State as the other party, so the no contact rule is easier to apply.

P. Use of testers as investigatory techniques.  You can wire someone and have them get information for the prosecution; however, defense lawyers can’t do this.  So prosecution has more advantage.  Then civil lawyers started using the tester technique to determine if discrimination is happening in housing, etc.  Send a black to rent an apartment and they are told no longer available and then send a white and he is able to rent one of 13 available units.  This is being used by public interest attorneys.

Q. Lawyer is general private practice send out testers?  It was allowed in a trademark violation suit.  Testers were sent into company to see if they were violating trademark of another company.  The court allowed it as a valid investigative technique.  But the argument against this was MR 4.1, Truthfulness in Statements to Others.  In the course of representing a client a lawyer shall not knowingly (this is a potential civil liability for the attorney):

1. Make a false statement of material fact or law to a THIRD PERSON; or

2. Fail to disclose a material fact to a THIRD PERSON when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6

R. The court said it did not violate MR 4.1 if the lawyer did not make a misrepresentation (statement) in order to get and simply acting as interior decorator and getting info that any other interior decorator could get was OK.

S. Oregon has a very tough no contact rule and won’t let the tester investigative technique be used by either civil lawyers or prosecutors because it allows lawyers to do indirectly what they cannot do directly.

T. US. V. Hammad on page 124.  Bad shopkeepers who were involved in medicare fraud and committed arson to get rid of records.  Prosecution gets someone wired and they obtain incriminating evidence against the Hammads in conjunction with a sham subpoena.  Can use this investigative technique as long as it does not go so far that the wired person is the alter ego of the lawyer and is doing something the lawyer couldn’t do himself.  Can’t use any COURT POWER with the use of informants.  Informants and testers have been used for years to get information about ongoing crimes.  Argued that it was a violation of the model rules of professional conduct and therefore the evidence should be suppressed.  Normally rules of conduct are only used in disciplinary actions.  Can result is attorney, even prosecutor, losing his license or the court can even dismiss the case with prejudice (dismissed forever).  Suppression of evidence is not one of the things expected to happen for violation of rules of professional conduct (it is usually disbarment, etc.).  The Hammad rule enraged the Attorney General because it made DOJ lawyers at risk and wanted all DOJ exempt from all state discipline rules.  The Citizens Action Act or the McDade amendment resulted that said all DOJ lawyers were subject to state professional rules of conduct.  Then someone put in an amendment that would repeal the McDade amendment but it was never voted upon.  Then comes Oregon and they bring a suit against a DOJ lawyer for breaching Oregon’s no-contact rules (using informant investigative techniques).  First terrorist act included repeal of the McDade Amendment but it did not happen and now it is in the second terrorist bill.  The REAL ISSUE is how we want to apply the rules of discipline to multi-jurisdictional attorneys and how are we going to allow prosecutors to prosecute crime if they can’t investigate it.

U. Per Hammad the US attorney general can obtain evidence via wiring someone.  We don’t want to give up constitutionally OK technique because of disagreement over interpretation of disciplinary rules.

V. Is there attorney client privilege between Mark Rich, whom Clinton pardoned, and the attorneys who represented him on his indictment.  The attorneys that represent Mark Rich were deemed lobbyists, which is in effect an example of a state law taking away the attorney client privilege.  A lobbyist is a person who is trying to get something for his client.

W. Colorado  brought disciplinary charges against an attorney for being involved in a sting operation (either directly or indirectly).

X. IMPROPER ACQUISITION OF CONFIDENTIAL INFORMATION.  Lawyers can get into trouble by giving their client’s confidential information to others.  You can also get into trouble via receiving confidential information about others that you don’t have the right to.  You must have respect for the rights of third persons per MR 4.4.  It is not appropriate to gain confidential information by violating the rights of third persons.  You must first have a client.  You can always talk to third person, if they are un -represented by giving them a warning or, if represented, by getting permission from their attorney.  You cannot be like a bill collector.  You do not have a duty to your client to harass third parties who have information that you need.  This is based on the idea of FAIRNESS.  If client inappropriately obtains confidential information, you must tell the judge if you find out because it prejudices the trial.  It is the act that makes you guilty, if you don’t succeed in getting useful information, you are still guilty of misconduct for taking the information. Also must not read and return misdirected faxes and mail.

Y. Quattelbaum case on page 140, the prosecutor wired and eavesdropped on conversation between defendant and his attorney and the court said it was misconduct and disqualified all the prosecutors from participating in the second trial.

Z. MR 4.4, Respect for Rights of Third Persons.  In representing a client, a lawyer shall not use means that have not substantial purpose other than to embarrass, delay, or burden a third person or use methods of obtaining evidence that violate the legal rights of such a  person.

1. Texas adds to MR in TR 4.04b:  “A lawyer shall not present, participate in presenting, or threaten to present:

a) Criminal or disciplinary charges solely to gain an advantage in a civil matter; or

b) Civil, criminal, of disciplinary charges against a complainant, a witness or a potential witness in a bar disciplinary proceeding solely to prevent participation by the complainant, witness or potential witness therein”

(1) But remember you are still required to report the person, you just can’t threaten to report them to get an advantage

AA. You do not have to be acting as a lawyer to be disciplined.  You can be helping out a friend.

AB. “Something You Should Know.”  She is a paralegal and she calls you and tell you that her former employer who is your opposing party and she says she can provide you with files that contain discovery items that were withheld from you.  Listening (like receiving an e-mail) is not a breach as long as the person is not represented (then Rule 4.2 kicks to).  It is key to this question that the paralegal is a former employee, but she is not a former lawyer of the firm.  The moment that you read or hear something that tips you off that it is confidential and then you must quit reading or if listening when you realize that it is against the law (can’t talk to her after she says she stole the files from her former employer, law firm).  If you are uncertain, you can have her send you the file, you can receive it and read it up until the point that you realize it is confidential information and then you cannot continue reading or use the information.  But this is information you were entitled to in discovery and the opposing party withheld from you.  Your options are to go to the opposing attorney and ask how he wants to handle it or go to the court/judge if you don’t trust opposing counsel’s reputation and let the judge decide.  You must maintain arms length from the information until you know it is not confidential.   Also remember to determine out whether she is represented or not.  If yes, you cannot talk to her without permission or waiver and, if no, advise her that you are not representing her and she may want to obtain a lawyer. BOTTOMLINE:  you have the right to listen and receive it but not necessarily the right to read it or use it.  As a person who is represented, I have the right to get a second opinion, which is WAIVER OF NOT BEING ABLE TO TALK TO A REPRESENTED PERSON

V. Fees and Client Property

A. Never feel bad about requesting fees.  Must determine who is paying the fees and how much the fee is.  Can be paid by the client or by a third party.  However, be sure you let that paying third person knows that you have no obligation to keep him informed about the case, that is confidential information between you and the client and you are working for the client.  The lawyer can also pay the fees himself, which is pro bono work.  Lawyer can also pay because the client doesn’t pay you (you cannot encourage client to commit theft to pay you).  Have the rule to bring case to completion and also to withdraw if not paid.  Lawyers can also charge interest on unpaid fees.  If in your original agreement with the client then you cannot charge them interest on the funds they are already past due, but you can say I am going to start charging you interest on any new matters you take on.  It is very difficult to change the existing or ongoing relationship because it smacks of coercion and it is difficult for the client to dump you and get a new lawyer.  If the client does not pay you, you cannot classify it as pro bono.  Some states will allow you to classify lowering the fee a partial pro bono.  The STATE may also pay your fees; i.e., for representing an indigent client or you could work for the state as a prosecutor or public defender or legal services organization.  You can also be paid by the OPPONENT under fee shifting statutes (DTPA, civil rights, or class action suits).  IOLTA (INTEREST ON LAWYER TRUST ACCOUNTS)  - we always like for client to pay us in advance via a retainer.  Until we actually do the work, the money belongs to the client and any interest earned on the money belongs to the client.  This is correct in theory but not in practice because if you kept each client’s retainer in a separate account there would be no interest but only bank fees.  So all the retainers are kept in one account and the interest earned in sent to the state IOLTA funds ; however, some people would contend that any interest should be ratioed and distributed to the clients  which requires more bookkeeping.  You can also not put it in the IOLTA account if the retainer is large enough (i.e., $1M) such that the client should get the interest.

B. How are we going to charge our fees?  Hourly because we have very little means of determining how long something will take tot finish, which is why fixed or flat fees are risky.  Clients want flat fees and say hourly fees make the lawyers work more slowly and lawyers respond it makes them more methodical.  Can use flat rate for an uncontested divorce.  For litigation we can get an hourly fee or a contingent fee and in the olden days this was champery, that lawyers won’t be concerned about what is right but only about how to get the most money.  VALUE ADDED FEE, I won’t tell you what I am going to charge you and at the end we will decide my fee based on WHAT IT IS WORTH TO YOU (use this only if you get more money than you thought you would).  STAND BY OR AVAILABILITY FEES – fees that people pay to have the lawyer be ready to take your case if you should have one.

C. MR 1.5. Fees and TR 1.04, Fees.  MR says fees must be reasonable and the Texas rule says the fee must not be unconscionable.  A fee is unconscionable if a competent lawyer (what’s that?) could not form a reasonable belief that the fee is reasonable.  We must agree on the fee before we take the matter or shortly after taking the matter.  Generally speaking the fee agreement does not have to be in writing, but it is preferable that it be in writing in the event of a fee dispute.  An exception to this is the contingent fees must be in writing and there must be an accounting at the end also.  All expenses (i.e., payment for expert witnesses) must be paid before the fee is split.  Or you could have the client pay the expenses as the case progresses.  If you do not put the contingent fee agreement in writing, it is VOID as to the client and you cannot get paid under quantum meruit.   You can recover under quantum meruit if the client fires you.

D. Can the lawyer pay the costs (i.e., payment for expert witnesses)?  Texas is more lenient on allowing this than the MR 

E. Cannot use contingent fees on divorces (because public policy wants lawyers to encourage reconciliation) and criminal cases (because public policy says we want justice and no dealing with less that truth and honestly).  Texas only forbids contingent fees in criminal cases but in the notes says contingent fees are rarely justified in family law matter.

F. Texas Rule on fees differs from MR in that it uses unconscionabilty.  California also uses unconscionability, so be aware that states have different rules on fees.

G. Brobeck case on page 146. Lawyer was expert on appeals to the Supreme Court.  Minimum fee is $25K and if settled $75,00 and after petition can get a max of  $5M but not less than $1M and sends bill f or $1M after petition filed and case settles.  At trial, Telex was awarded $259.5M and IBM was awarded $18.5M, on appeal to the 10tth Circuit Telex received 40 and IBM was awarded $18.5M, so Telex wanted to hire a lawyer that was an expert in getting certiorari to the U.S. Supreme Court.  This was a big firm that used VALUE BILLING.  Since Telex wanted floors, Lawyer Lasky put in some floors and ceilings that could occur at different stages of the litigation.  The cert petition was filed and nobody got anything (a take nothing settlement0 and Lasky sent a bill for $1M and Telex screamed unconscionable and the court said to be unconscionable it must be UNCONSCIONABLE AT THE TIME  THE FEE AGREEMENT WAS MADE (can’t use hindsight, this is a test).  Court telex was a sophisticated client, they wanted the best and thought that may scare IBM, and also Telex was on the brink of bankruptcy.  Also Telex got the benefit of not having to pay $18.5M (and 5% of $18.5M is $925K which is not that far off from $1M).  Court also said there was lots of negotiation between Telex’s in house lawyer and Lasky’s firm, so it is not a matter of lawyer taking advantage of a desperate company on the verge of bankruptcy.  General rule is to not sue your client for fees because the client will sue for malpractice or file a grievance, and you get bad publicity.  The other test is:  IS IT A DEAL THAT NO MAN IN HIS SENSES AND NOT UNDER DELUSION WOULD MAKE ON THE ONE HAND, AND AS NO HONEST AND FAIR MAN WOULD ACCEPT ON THE OTHER:

H. Contingent fee

1. Likelihood of prevailing

2. Length of time to prevail

3.  Probable size of recovery

4. Amount of work required

I. No contingent fees for criminal cases because it is against public policy because the lawyer may want to get the case over quickly or if the fee is based on the defendant going free, the lawyer may be motivated to let the defendant lie on the stand.

J. Always ask why a rule exists, try to determine what is the public policy behind the rules.

K. MR 1.5(e):  a division of fees between lawyers who are not in the same firm may be made only if 1 0r 2 below).MR 1.5(e) says we cannot share fees with lawyers in other law firms unless:

1. The division is in proportion to the services performed by each lawyer or, by written agreement with the client, each lawyer assumes   joint responsibility for the representation. You a re splitting the fee based on the legal services performed OR Both lawyers have to be remain personally responsible for case such that he would be subject to malpractice if the other lawyer is negligent

2. The client must be advised of and does not object to the participation of all the lawyers involve (because you have duty tot consult with client and it is also an ends/means item);

3. The total fee must be reasonable

L. In Texas, we can sell our clients for a referral and we don’t have to be personally liable and we don’t have to do any work on the case per Rule 1.04 (f):  A division or agreement for division of a fee between lawyers who are not in the same firm shall not be made unless the division is in proportion to the professional services performed by each lawyer (like the MR).

1. Made with a forwarding lawyer (unlike the MR)

2. Made, by written agreement with client, with a lawyer who assumes joint responsibility for the representation 

a)  So Texas has 3 fee splitting arrangements and the MR only has 2 fee splitting arrangements.

M. The lawyer can be paid in property other than cash (i.e., stock but could cause you a conflict of interest problem down the road); however, the lawyer cannot be paid with a proprietary interest in the matter.  But isn’t having an interest in the company via owning their stock the same as having an interest in the lawsuit.  No, because owning stock is in the entity.  What is a proprietary claim?

1. If client comes to you with a nuisance and negligence case in the same cause of action and the client says your fee will be what you get on the nuisance charge in exchange for taking the case (and client gets the recovery for negligence).  The public policy behind this is the lawyer would spend more time on the nuisance case or may discourage settlement if it would be more for the negligence claim as opposed to the nuisance claim.

N. The IRS requires that lawyers report when they are paid $10k or more in cash (potential drug money)

O.   To the extent that you get fees for future work and you get fired you must refund any unearned fees (so fees cannot be capped).  You can get paid fees in advance, they are called retainers.  The moment you try to change a fee agreement or wait to long to finalize a fee agreement it will look like coercion to the outside person and the court will usually find for the client.

P. HYPO.  Lawyer is suspended for one year for trying to collect unconscionable fees.  Poor clients came for advice on their daughter’s divorce and want $5K retainer and tells the clients it will take a lot of work.  The opposing counsel charge the H $300 for 5 hours and Bushman said that he spent 100 hours on the case (don’t ever round off like that).  In disciplinary matters the Bar can have the lawyer reimburse clients for unconscionable or unreasonable fees.  In this case, they will cancel the promissory debt.  This grievance probably resulted when Lawyer tried to collect on the promissory note.

Q. You can get your fees via a PROMISSORY NOTE.  Charging a reasonable fee for services performed is not disciplinable.

R. Matter of Laurence S. Fordham.  Third party father hires Fordham (rules allow a third party to pay the attorney) to handle his son’s DUI and he tells father he doesn’t have experience but he is still hired and he does a good job and get the son acquitted and the bill is $50K and the father balks.  Fordham didn’t have the competence in this area and charged the client for educating himself on the matter.  The case does not tell us that the father or his son filed a grievance on Fordham, it could have been a judge or opposing counsel that filed a grievance on his, The Massachusetts standard is that you cannot charge a clearly excessive fee and you do not have to prove bad faith.  The hours were correct but the fee was inappropriate and Fordham should have reduced the fee.  Fordham was publicly reprimanded.

S. If you don’t want to take a case, just set the fee excessively high.  A lawyer does not have to take a client he does not want.  $167K per hour is or is not clearly excessive from a criminal client that is worth $25B?  Remember, the test is whether it was unconscionable at the time the contract was entered into.  He is a sophisticated client and can’t the marketplace determine the fee.  Using Brobeck tests, it is whether a person in his right senses would enter into the fee agreement and an honest man would not accept at the time the agreement was entered into.   Generally speaking, public policy has protected people from unreasonable fees by doctors because basically you are delusional when you are under the threat of death but this has not been applied to lawyers.  Doctors cannot charge $5M for brain surgery because it is the doctor’s wife’s ex-husband.

T. Inflating bill by padding hours. Which client is your “bathroom client,” the one you think about in the bathroom so you can charge them.  The lawyer was adding hours because the client was taking the early payment discount and paying late.  It is the incorrect charging that is wrong, whether for time or expenses, even though the result was not the lawyer getting more $$ in the discount case. Can only bill time spent thinking or working on the case or travel time (cannot bill the time you dreamed about the case). Suppose you travel for 1client for8 hours and then work on another client’s case while traveling, you cannot bill 16 hours for the 8 hours of travel time that you worked on the other client’s time.  Suppose you have two clients that have a very similar case that you have to research, can you bill them both for the research time? NO, but you could put the charges for the effort in one account and then distribute it to the clients in some reasonable manner. What if you charge the client a flat fee rate, can you then work on other matters and bill for them?  Some firms bill in 15-minute increments such that if you receive 2 phone calls in 15 minutes you would charge each client 15 minutes for the phone call. This may be allowed if you inform the client up front that is your billing practice.  Can get a lot of fees from lonely old ladies who call their lawyers 10 times a day for attention (similar abuses can happen in guardianship cases).   

U. Non-refundable fees and retainers cannot be given except in restricted cases.  MR 1.15 for next Monday.  Non-refundable retainers to be available when the client wants you are payment for the potential conflicts of interest that may arise but you still have your hours available to work and bill other clients. 

V. Retainer fees are normally monies you take in for work that you will perform in the future, lawyers bill against it.  Could be in 3 month increments and have to be replenished or may not be used until the end, if the client is paying the fees monthly. Protecting client’s property is covered in MR 1.15.  To the extent that you have client’s property you must segregate it and safeguard it.  For cash, you must safeguard it and keep it separate (put it in a separate account, called a trust account). Be sure there is no co-mingling of funds. Under the Rules of Texas there are the rules concerning IOLTA (not every client retainer must be put in an IOLTA account) and you must make a determination that the funds meet the definition of IOLTA funds and if so, you must put it in an IOLTA account (it will usually be nominal in amount and anticipated to be held for a short period of the month).  The U.S. Supreme Court has said that interest should follow principal; however, the increase in bookkeeping required to distribute the interest back to the clients.  IOLTA program is a “taking” by giving the money to access to justice program   Now it is in back in the courts, because Texas says there is nothing to take because if we kept it in separate accounts there would be no interest to take. The 5th circuit said that it would follow the Supreme Court and Texas is currently trying to get cert to the Supreme Court (again).  The only group that  will benefit from the demise of IOLTAs are the banks because there will be numerous accounts for the banks to charge fees on.  This is an ongoing saga to be resolved.

W. Safekeeping – money that comes into the lawyer’s hands that is not for the client.  Check comes in for the judgment, it should be put in your trust account while you are waiting for the client to show up and claim his portion of the judgment (some portion may be your fee but you cannot take you fee out and deposit the balance).  If you cannot find your client you have a problem, if any amount of the fee is in question or dispute you cannot take the amount disputed out of trust account and you disburse the undisputed amount to the client.  If you cannot find you client, you cannot take your fee, the lawyer must then leave the paid judgment in the trust account.  Lawyer and 3rd party may front the expenses for the case (expert witness fees, doctors bill, exhibits, etc).  The lawyer is not responsible for these expenses but he is required to safe keep the money if there is a dispute.  Lawyers have the checks made out to both the lawyer and the client, NEVER endorse the check if you can’t find the client.

X. Non-refundable fees. The Cooperman case is the reason there are rules that says we cannot take non-refundable fees for specific work to be done.  Lawyer Cooperman refused to refund any retainer/fees for any circumstances. Public Policy is against this because it economically coerces the client to stay with the lawyer. The majority rule is that you cannot take a non-refundable fee, but some states may allow.  Client may want to fire attorney and if he can’t get his $$ back and doesn’t have another retainer he is coerced into staying with the attorney he wants to fire.  An attorney can be compensated from the retainer for any work he has performed.

Y. A nonrefundable attorney is allowed for general availability and in addition to this non-refundable retainer you bill the client for all hours work for him. The retainer is both non-refundable and non-billable.  Can you be generally available for a specific project? NO.  General availability is to be available for ANY legal services that come up for a specified period of time. Also, she can’t have a non-refundable retainer on a specific issue that she won’t bill against. When you take a retainer, you have to push aside your other clients if the client who paid the retainer needs you at a moment’s notice.  The moment she takes the company on as client she may have a conflict of interest with other potential new clients.  So don’t take a refundable retainer for work that MAY come into being.  REMEMBER you can only have NON-REFUNDABLE RETAINER for GENERAL AVAILABILITY.  It is non-refundable to compensate you for your availability.  Being retained for being available for anything that the company wants you to do.  If the company comes up with work via the non-refundable fee, you cannot neglect the rest of your client (may be sued for malpractice).  Non-refundable fees impact both conflicts and work allocation. Lots of times clients who are looking for a specialist, do not want to give all their legal work to the specialist because they already have lawyer.  Remember, if you are an antitrust firm and you take an general availability non-refundable fee arrangement you will have to work the client’s slip and fall if she has one. 

Z. The Cohen Rule.  Cohen decides that he wants a non-refundable fee and he agrees with union that he will be available for X number of hours for a specified period of time for that non-refundable fee, so you can cap the hours.  The court upheld a non-refundable fee of $1M to be a part or a national network of lawyers to work on asbestos cases.  The 3rd circuit said this was like an option contract (even though it is non-refundable retainer for a specific matter, asbestos).  This is called CONTRA-LAW.  Colorado (Sather case) allows non-refundable retainers if there is some benefit being given to the client (the same in Texas but Texas does not have case law like Colorado does).  These non-refundable fee are not contingent fee agreements.                

AA. Contingent Fee Agreements are heaven for plaintiff’s lawyers. The plaintiff may not have enough money to litigate even though he may have a good case or may have money but they don’t want to give it to the lawyer.  MR says fee agreements do not have to be in writing EXCEPT THAT CONTIGENT FEE AGREEMENTS MUST BE IN WRITING.  If you are going to take a case on contingent fee agreement you must calculate the percentage you need to make.  Lawyers would raise the percentage so that the winning cases would cover the losers, which resulted in lots of states (not Texas) capping the percentage (statutory fee ceilings). The fee ranges from 20-40% with the average being 30-33% with the theory being that this percentage will cover the winners and losers and give you enough to buy a loaf of bread each week.  In determining whether to take a contingent fee case: 

1. Likelihood of prevailing (this is an educated guess, but the most important)

2. How long resolution may take

3. Probable size of recovery (the larger it is the more time you will spend on  the case)

4. The amount of work required (how many hours of work will be required?).  Need to evaluate carefully, because if you get bogged down, you can’t work on other cases and if you lose, you’re in trouble

AB. The all-consuming contingent fee case (i.e., CIVIL ACTION case with John Travolta). Debts were discharged in bankruptcy and did work for a client he had before the bankruptcy and the old creditors came after him because this was business from the old law firm’s business and the courts upheld the creditors (did work for old client based on misinformation he received about the bankruptcy discharge).

AC. May appear unreasonable to get $43M for a one-week trial but you may have worked two weeks on the case and also took risk and the fee has to cover the losing fees.  But isn’t this champery because the lawyer will have an interest in the lawsuit but had to get legislation and rules saying this is OK because it is needed to give this type of representation.

AD. Are there any conflicts of interest between the contingent fee lawyer and the client? Yes, the lawyer may want to settle and the client may want to court on based on “principle.”

AE. Should we generally enforce contingent fee agreements? Yes, because they have a purpose and we have excepted out areas where there are inappropriate: criminal cases and domestic relations cases. But there are times you may want to take a contingent type arrangement where you represent the non-working spouse who can’t access money in a divorce action with a property settlement.

AF. Even if you are being paid with property (such as stock) you must still ask if the fee you are being paid is REASONABLE.  We have measures reasonableness on a percentage, but must make sure that the 3,000 shares is reasonable for doing a merger. You must also disclose any conflicts of interest that could result if you do elect to get paid in stock per MR 1.8

AG. Minimum fee schedules were held to be unconstitutional.  States were supposedly trying to keep lawyers from competing with each other by saying a divorce cost $X or probating a will be cost no less than $X.  In reality, it made it very hard to for new lawyers to get into business and minimum fee schedules were ruled unconstitutional in 1975. Also had a “thou shalt not advertise” which was ruled unconstitutional in 1977 in Bates v. Arizona.  A lot of people are still crying over these ruling and some people believe that this was the beginning of a lack of professionalism in the practice of law.  

AH. In England, they don’t have contingent fee agreements and use the  “loser pays” system. England has a lot more legal aid for people who don’t have money.  It would be a complete overhaul of the US system to go to this system

AI. Contingent Fee agreement must say everything you want the client to do.  The client is to be responsible for the costs of the case (i.e., to pay the expert witnesses, videographer, etc.) and the costs are to come out of the client’s share NOT the lawyer’s fee.  If the agreement is silent on this, the court will hold the lawyer liable for the costs.

AJ. Contingent fee arrangements are intended to allow people justice who cannot afford it, but it is not supposed to encourage frivolous lawsuits

AK. Questions

1. What are bounds of a proper fee? MR 1.5 and Texas Rule 1.04 (because Texas combines 1.1 and 1.3 into Texas Rule 1.01.A proper fee depends upon judgment. Texas says a fee is not proper if it is unconscionable (a fee that you would delusional to agree to and a reasonable person would not accept and Mass. Used CLEARLY EXCESSIVE).  Can’t tell if the fee is proper just from the amount ($1,000 and hour for an adoption may be improper but not for a corporate merger).  In a fee dispute, the attorney must decide whether to compromise with the client or go before the disciplinary board and try to convince them that it is fair but most lawyers will compromise with the client. You are allowed to have a mediation/arbitration clause in your contract with the client, it is kind of like the bar handling of a fee dispute as between two private parties.  

2. Who can receive legal fees?  Texas’s rule allows referrals, so it is different from the Model Rules.

3. Can non-lawyers or businesses other than law firms ever receive legal fees?  Answered in MR 5.4, this is the rule that is the basis for lawyers not to be able to enter multi-disciplinary practices (MDPs). The answer is “No” non-lawyer or business cannot receive legal fees.  The rationale is to maintain independence.  Make sure only those covered by the ethical rules receive legal fees.

AL. Court Awarded Fees

1. Fee shifting statutes are based on public policy that we want people to bring these types of claims and not ignore them because they don’t have the $$ to litigate

a) Civil Rights (Federal)

b) Environmental Law (Federal)

c) DTPA (in Texas)

d) Fees are paid to winning attorney directly from the losing party.  It is not a contingent fee because you are not getting paid from the plaintiff’s award.  Winning attorney asks that judge for statutory fees. 

2. Rivera is a civil rights case in which the Hispanic plaintiffs received an award of $33,000.  They used new lawyers and the court awarded them fee of $250,000.  To avoid taxpayer revolt, the federal court use the LODESTAR method such that the court uses the hours worked multiplied reasonable hourly fee (and this came out to $250K) and it doesn’t matter that that they were inexperienced and used more hours, so you don’t have to use the most efficient amount of hours. Almost always this method will get you more than hours billed or contingent fees because these cases are not worth that much but we do it to help the community and to let them see how the police were behaving and that the police needed sensitivity training. The public policy is to get lawyers for cases and have these low award cases being litigated  (police beating up minorities).  Rehnquist did say the fee was out of proportion.

3. City of Burlington v. Dague on page190. The Supreme Court upheld the lodestar method saying it did not need to be enhanced for the risk the lawyer assumed in taking the case.  The court said the costs associated with the risk were covered in the reasonable fee element of the lodestar method. 

4. Class Actions –same rules apply to a class of clients as for individual clients but there is more chance for conflict of interest and therefore it is better that they, the class, have the same factual basis to the their claims.  Must also be able to figure out how to divide up the award.

5. Evans v. Jeff D. on page 198. What is there is a settlement offer that offers $X if you waive the right of your attorney to get fees under the fee shifting agreement and the client can do this (give away your money) because the client is in charge of all aspects of settlement.  You should have put in the agreement that if you waive my fee under the statute, then you (client) will be responsible for my hours expended at my hourly rate.  So put this in your fee agreement if your first case out of law school is DTPA.  Additionally, a non-profit legal aid agency can’t put the CYA clause in its contract.  Defendants know this, so they try to change the rules in the fee shifting agreements but it hasn’t happened yet.

AM. Mandatory Pro Bono (oxymoron).  Lawyers knowledge is a publicly created assets, licensed by the state and therefore we owe a duty to the state to represent poor people.  The state creates lawyers so we should give back to the state. Doesn’t violate the 13th amendment (servitude, slavery) unless you can be imprisoned and doesn’t violate the takings clause because it is not material. Lawyers won’t do it enough to take care of the needs of the state unless the state makes it mandatory bro bono.  Florida has an option that you can either file your report that you volunteered the $50 hours or you can send in a donation that goes to the legal aid society.  This is a violation of your basic moral right not to have to do anything for somebody else just because you are forced to by a third party, it is a redistribution of wealth such as what we went to war with England over, and finally our hourly rates are more than the community wants to pay to help the poor.

AN. Tulane’s Law Clinic won in preventing a plant from being built in an environmentally protected area.  In a backlash, the Louisiana made stricter rules relative to law students being advocates and also that students could not represent anyone the Tulane law school had solicited.

AO. Division of Fees.   Fee splitting is dealt with in MR 5.4.  A lawyer or firm shall not share legal fees with a non-lawyer, except that: 

1. An agreement by a lawyer with the lawyer’s firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer’s death, to the lawyer’s estate, tot one or more specified persons,

2. A lawyer who purchases the practice of a decease, disables, or disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed upon purchase price; and

3. A lawyer or law firm may include non-lawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement.

4. A lawyer shall not form a partnership with a non-lawyer if any of the activities of the partnership consist of the practice of law (this is the rule against multi-disciplinary practices – MDPs)

5. A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s professional judgment in the rendering of such legal services.

6. A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit if:

a) A non-lawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold sock or interest of the lawyer for a reasonable time during administration

b) A non-lawyer is a corporate director or officer thereof; or

c) A non-lawyer has the right to direct or control the professional judgment of a lawyer.

d) Can have a non-lawyer partner (ED and his bowling alley) but make certain he is not having anything to do with your practice of law.  Be careful that there is no p reception that he has anything to do with your law practice.  Also make certain that anyone who refers clients to you does not compromise your independence.  Corporate counsel walks a fine line relative to MR 5.4 and if the CEO asks you to do something against your best judgment and you do it you violate MR 5.4.  Then if you quit, you cannot sue the CEO and corporation because you have confidential information that cannot be used against your client corporation per MR 1.6.  This rule is probably why Enron’s lawyers from being whistleblowers.     

VI. MR 1.8, Conflicts of Interest is based on the fiduciary duty of lawyers and the danger of disclosing confidential information.

A. You have a conflict of interest is there is a substantial risk that the lawyer’s representation of the client would be materially and adversely affected b y the lawyer’s own interests or by the lawyer’s duties to another current client, a former client, or a third person.  You also have a duty to the tribunal such that the court may take precedence over your client’s interest.

B. Penalties for conflict of interest:

1. Discipline or disbarment

2. Have to withdraw as counsel

3. Rule 11 sanctions

4. Delay in the cause of action, such that you would not paid.

5. Malpractice 

C. Conflicts creep in on silent feet, at first they are only “potential conflict.”  You must keep records and your conflicts and potential conflicts follow you all your life.  Each time you get a new client you must do a CONFLICT CHECK and most established firms will have a procedure for doing this.  Also the subject matter may be in conflict such if you do insurance work, those clients may want you to not represent a plaintiff against an insurance company.

D. What kinds of conflicts are you looking for?

1. Concurrent conflicts controlled by MRs 1.7 (who we are prohibited from representing and it is TR 1.06, substantially different from the model rules) and MR 1.8 (which transactions we are prohibited from dealing with).  Texas has Rule 1.07 which the MR does not have which deals with conflicts of interest for intermediaries.

a) Conflicts between lawyer and client

b) Conflicts between clients

c) Conflicts between subjects

2. Successive conflicts - have a conflict with a potential client and a current client, or a current client and a former client, or a current matter and former matter or a potential new matter and a current matter.  MR 1.9 deals with successive conflicts.  Just remember you do not owe a former client a duty as high as the duty owed to a current client.

3. Imputed Conflicts is in MR 1.9, 1.10. 1.11, 1.12 and 3.7 (particularly MR 1.10).  You will be imputed to have information that all the members of the firm have, whether you know it or not, and the imputation (of what you actually know) moves with you and will then be imputed to your new firm and they may not want you because of your conflicts.  Imputation also works for government attorneys. MR 3.7 covers imputation of lawyers as witnesses.  Also have a rule for entity conflicts and another rule between state and federal. 

E. Rule 1.8 – we don’t want lawyers to have dealings with their clients unless they are normal, typical market related transactions (you can Fed Ex packages if your client is Fed Ex).  What about trade and barter?  I will do you a will if you will do a mammogram (still be taxed and could lose a client) 

1. Disclosure of all possible conflicts in writing 

2. Client must be given the opportunity to seek independent advice

3. Client consents in writing

4. The terms of the transaction must be fair and reasonable TO THE CLIENT; otherwise, the transaction will be declared void.

5. A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client consents after consultation, except as permitted or required by Rule 1.6 or Rule 3.3

6. A lawyer shall not prepare an instrument giving the lawyer give the lawyer or a person related to the lawyer as parent, child, sibling, or spouse any substantial gift from a client, including a testamentary gift, except where the client is related to the donee (send the client to another lawyer to do will if he wants to leave you money)

7. Prior to the conclusion of the representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal of account based in substantial part on information relating to the representation.  Texas applies this rule to former and prospective clients also in TR 1.08(c).

8. A lawyer shall not provide financial assistance (this prevents lawyers from buying or auctioning off clients or making a case out of something that is not a case) to a client in connection with pending or contemplated litigation except that (narrow exceptions):

a) A lawyer may advance court costs and expenses in litigation, the repayment of which may be contingent on the outcome of the matter; and

b) A lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.

c) Texas allows lawyer to pay reasonable and necessary living and medical expenses that the MR do not allow because it used to be allowed in the MRs under TR 1.08(d)(1)

9. A lawyer shall not accept compensation for representing a client form one other than the client unless:

a) The client consents after consultation

b) There is no interference with the lawyer’s independence of professional judgment or with the client lawyer relationship; and

c) Information relating to representation of a client is protected as required by Rule 1.6

10. A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contender pleas, unless each client consents after consultation, including disclosure of the existence and nature of all claims or pleas involved and of the participation of each person in the settlement (this is not the rule to use for class action suits where the judge approves the settlement.

11. A lawyer shall not make an agreement prospectively limiting the lawyer’s liability tot a client for malpractice unless permitted by law and the client is independently represented in making the agreement, or settle a claim for such liability with an un-represented client or former client without first advising that person in writing that independent representation is appropriate in connection therewith.  Lawyer cannot limit his liability.

12. A lawyer related to another lawyer as parent, child, sibling or spouse shall not represent a client in a representation directly adverse to a person who the lawyer knows is represented by the other lawyer except upon the consent by the client after consultation regarding the relationship.  This is a sexist rule against women lawyers because it was not approved until women started becoming attorneys.

13. A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that a lawyer may:

a) Acquire a lien granted by law to secure the lawyer’s fee or expenses; and

b) Contract with a client for a reasonable contingent fee in a civil case (this the rule that approves contingent fees). 

F. Matter of  Neville on page 235.  Neville saw his client, Bly, in a lucrative deal and says he was just the scrivener (only wrote up the agreement, he did not think it up).  Neville also said that Neville was not his client in this deal. The court did not buy this and Neville wrote the promissory note in his, Neville’s, favor and said the Bly was sophisticated and knew the rules and, therefore, he needed to get Bly’s consent after informing Bly of the risks.  TEST:  are the circumstances such that the client would look to the lawyer as a PROTECTOR RATHER THAN AN ADVERSARY?  It did not matter that Neville did not intend to be fraudulent and you cannot get out of having the client for this transaction.  Also client’s consent is not valid if he did not have ALL the facts.

G. The burden of proof is on the attorneys in these cases, that the lawyer was free of any fraud or overreaching and the client was under no misconception and had full knowledge of the deal.  This is the Green case where lawyer gave himself 10% fee on sales of assets to get cash for trust.  Lawyer cannot waive fiduciary duty.  Having a sophisticated client is no defense either. 

H. You can be negligent without violating a disciplinary rule, i.e., you can breach a contract without violating a disciplinary rule.  Beware of the MPRE, students tend to become more ethical and choose the harshest answer and that may not be the correct answer.

I. Client/lawyer conflicts.  Lawyer that got his $117K fee for selling the building and the ex-husband took the sales proceeds and ran.  The rule that the lawyer broke was not  

J. Berkowitz on page 242.  Imputation of conflicts will always be made from one partner in the firm to all other partners in the firm.  Prospective client has a case against the Bay Bridge project, which another partner had invested in the Bay Bridge and this conflict resulted in the prospective client having to use another lawyer.  You must do a conflict check.  This makes is very difficult to bring in new clients (those without conflicts), which is required to make partner.  How do you determine there is a conflict?  One party wants re-zoning and one party does not want a conflict, which means there are conflicting goals.

K. Getting an interest or stock in internet start-ups creates conflicts in that if you own property in the client you may breach MR 1.8 wherein lawyer’s self-interest may conflict with the client, requiring you to withdraw (or you could sell your stock to get rid of the conflict).

L. Law firm AB represents C who is suing Z who is represented by Law firm XY and XY is sued by D for malpractice and AB is the best law firm for defending malpractice suits.  Can AB represent XY in a malpractice suit? Yes, because they are totally different subject matters.  C has no standing to complain about AB representing XY.  Law firm AB has to get the consent of both C and law firm XY before taking on XY as client.  Z’s consent is not required because he is not involved in an attorney/client conflict or a client/client conflict.  ABA opinion 97-406 says it is OK for AB to represent XY on UNRELATED MATTERS.

M. Must distinguish conflicts of interest from potential conflicts of interest.  How risky are the potential conflicts of interest into becoming actual conflicts of interest, because if they change into actual conflicts of interest, the lawyer must withdraw.  NOTE:  WE ONLY HAVE AN ISSUE WITH CONFLICTS IF THE LAWYER IS BEING A LAWYER BUT NOT IF THE LAWYER IS THE CLIENT (SUCH AS XY ABOVE). 

N. IMPUTATION.  We can’t insulate wall (except for a Chinese screen).  Even if two different groups in the firm (malpractice and contracts) are handling different conflicting parties because the conflicts are imputed to all the lawyers in the firm.  

O. Media rights cannot be negotiated until after the representation is complete but this does not take away the risk because the lawyer may try to spice up the trial in anticipation of the book they will write after trial.

P. Financial assistance.  Texas allows lawyers to pay reasonable living and medical expenses as long as the client has to pay if they prevail in the case with a contingent fee arrangement.  Can you buy the client car as reasonable living expenses?  Is there any authority to research on this?  No, it is a judgment call.  Perhaps we may only pay his car payments rather than have client lose his job and then you would have to pay ALL his living expenses.  REMEMBER:  in the MR a lawyer is not allowed to give client living expenses (disciplined for giving $365, or $1,200 to client when his house burned, or money for food, or Conn. says no humanitarian aid). Florida says you can give money to client for basic necessities if you have no expectation repayment.  The MR thinks humanitarian aid looks too much like champery.  We don’t want the lawyers to engage in unfair competition such that clients choose attorneys because they give handouts.

Q. MR 1.7 (MEMORIZE) deals with client-client concurrent conflict. Only apply when there are CONCURRENT OR AT THE SAME TIME CLIENTS. This rule does not apply to a current and former clients.

1. Shall not represent client IF DIRECTLY ADVERSE (would hurt other client or could potentially hurt the other client) to another client (this MR does not kick in in Texas unless it involves a SUBSTANTIALLY RELATED RULE)

2. Shall not represent client IF representation will MATERIALLY LIMITED by responsibilities to

a) Another client (to keep their confidences, being diligent, etc.) or to a 

b) Third party (to tell the truth, not to do anything to hurt them, etc.) or 

c) Lawyer’s own interest UNLESS (allows you to get out of the MATERIALLY LIMITED conflict)

(1) Lawyer reasonably believes representation will NOT be adversely affected and

(2) Client consents after consultation

(a) Must have 1 and 2 to get out of the MATERIALLY LIMITED CONFICT.

(b) NOTE:  you cannot ask the client to consent UNLESS you reasonably believe the representation will not adversely affect the client

R. TR 1.06.  Applies only to CONCURRENT OR AT THE SAME TIME CLIENT

1. Shall not represent opposing parties to same LITIGATION (this is just one example of direct adversity).  Makes sense that you cannot represent both the plaintiff and the defendant 

2. Shall NOT represent client IF

a) Involves SUBSTANTIALLY RELATED MATTER (this is a Texas term and Texas is making it broader for you to have clients that may have a relationship to each other if there is not direct adversity) where that person’s interests are materially and DIRECTLY ADVERSE  to another client OR

3. Adversely limited by layer or law firms responsibility to another client, 3rd person, or by the lawyer’s or law firm’s interests UNLESS

(1) Lawyer reasonably believes representation will NOT be adversely affected and

(2) Client consents after consultation

(a) Must have 1 and 2 to get out of the MATERIALLY LIMITED CONFICT.

(b) NOTE:  you cannot ask the client to consent UNLESS you reasonably believe the representation will not adversely affect the client

S. MR 1.7 and TR 1.06 do not apply to a lawyer acting in an intermediary role such as representing H&W in divorce or Buyer/Seller in 

T. Criminal cases involving a lawyer having a conflict usually revolve the Sixth Amendment right to effective counsel  (flushing drugs example) and if the lawyer has a conflict and it is also the lawyer of your choice.  Client says I will waive the conflict because I want my lawyer of choice and the court will get whipsawed.  If I lose I will appeal because my lawyer (even though it was my choice) has a conflict or if you aren’t allowed to have the lawyer of choice (even though a conflict exists) you will appeal if you lose.  NOTE:  sometimes it only takes a potential concurrent conflict to invoke the rule.

U. Cuyler v. Sullivan.  Lawyer representing 3 criminal defendants in the same crime and they make the strategy call to have 3 separate trials and elect not to put on a defense (because the prosecutor did such a poor job).  Sullivan had no money and he was guilty (even though he was the least culpable as the driver). Then in the next two trials of the two defendants that  had money the lawyer put on evidence and they won their cases and Sullivan says “why am I, the least culpable, in jail? And Sullivan appeals on ineffective assistance of counsel.  The POSBBILITY of will not result in ineffective counsel and a POTENTIAL CONFLICT will not be ineffective counsel and the state courts do not have to make an inquiry (although federal courts have to ask why no defense is being put). PROOF required was that he had to have an ACTUAL CONFLICT and that it ADVERSELY affected his representation.  Also there is no presumption that because the lawyer represented more than one client that is was ineffective counsel. Also the lawyer does not have to tell the client to get appointed counsel because there is no ACTUAL conflict.

V. Strickland v. Washington (1984) on page 885 has a narrow holding on our obligations relative to effective assistance of counsel.  The factors to be considered are:

1. Whether counsel’s performance reasonable.  The Supreme Court acknowledged that no two lawyer’s will have the same strategy and we do not base it on statistics.  The time of the test is at the time the strategy was decided, we do not use HINDSIGHT

2. If lawyer’s performance was unreasonable, then we must determine if there is a reasonable probability that but for counsel’s errors there would have been a different result and if so, then we will REVERSE.  Strickland has helped a lot of people get out of jail, including Sullivan in the prior case. He did this by showing that there was an actual conflict and a conflicted lawyer that would have harmed the other 2 defendants and BUT FOR that conflict his case may have had a different outcome.  Sullivan’s lawyer could be disciplined and he will be turned in by either Sullivan or the judge.  

W. Conflict with third party fee payors

1. Third party may want the client’s (for whom he is paying legal fees) confidential information

2. Where the third party fee payors want to control your representation such as an insurance want the case conducted in a certain way that may not be in the insured/client’s best interest

3. Drug king pins hiring lawyers for their mules hiring lawyers that are known for not plea bargaining which is just what the mules needed (get out of sentence if you get give information on the king pins. Does the lawyer that was hired have conflict? He will not plea bargain even if it is in the best interest of the client. It may be a conflict if it was a strategy the lawyer used to get those kind of third party payors.  The lawyer’s OWN INTEREST creates a conflict

X. MR 1.8(i) deals with conflict deals with parents, child, siblings, and spouse and these identified are at another firm and you are directly adverse to them.  To the extent you doing anything adverse to what your related person is working on there is a possibility you will both be disqualified.  NOTE:  this rule does not require that the related parties be on opposite sides, only that they be ADVERSE to each other.

Y. MR 1.10, Imputation of Conflict.  If I get disqualified because my wife is at another firm and we are working ADVERSELY to each other, is this conflict imputed to the other members of my firm? This rule deals with this issue and the answer is NO.

1. While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would b e prohibited from doing some by Rules 1.7 (the general conflict statute), 1.8(c) but not the rest of MR 1.8, 1.9, or 2.2.

2. Texas does NOT have any disqualification rule dealing with relatives.  However, even if there is no express rule dealing with the subject, it may be found that it still is a violation of the conflict rules such as the Haley v. Boles in which the spouse of the DA could not be appointed to defend an indigent accused being prosecuted by the DA’s office.  Opponent in Texas would get you disqualified using this case law, but you would not be disqualified because there is no rule prohibiting it.

3. Some states also find a conflict or require disclosure if lawyers are co-habitating with each other

4. The lawyer is involved in the criminal activity being litigated also poses a conflict for the lawyer.  Lawyer was present when drug bust occurred and his friend flushed the evidence and the lawyer in his closing statement said there were 2 people there (me and him) and I did not flush the drugs and the jury found him guilty.  This is a case of the lawyer’s own interest being a conflict in representing his friend. 

Z. Karen Horowitz’s Dilemma on pages 256-57.  Jewish associated not allowed to try the case in the redneck south because it is not in the best interests of the client, the jury will rule against the firm’s client if the Jewish woman defends them.  Make her a partner so then she will be an employER rather than an employEE.  Law firms are not apt to make you feel warm and fuzzy about your career.  MR 8.4, Misconduct, is the other side of this in a comment (which is guidance).  MR 8.4(d) engage in conduct that is prejudicial to the administration of justice.  The comment says a lawyer who, in the course of representing a client, knowingly manifest by words or conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status violates 8.4(d).  Even if you allow the Jewish lady to try the case, you will not be subject to malpractice because that is the tort for not doing the case correctly and she will do the case correctly. Ms. Horowitz may ask to go to the trial and not sit at the table because her expertise is so valuable to the client.. Texas has TR 5.08 which has more force than a comment and the comment to Texas’s rule says it applies to prejudice against any person involved in any adjudicatory proceeding. Since it is a Rule, Ms Horowitz also must report any violations of Rule 5.08, so she may have to report her employer.  Client discharged a lawyer because the lawyer was a New York Jew and the lawyer files discrimination charges (but Rules say client can discharge a lawyer for any reason); however, discrimination law will sometimes trump/correct disciplinary rules.

AA. Client-client concurrent conflicts.

AB. Wheat Case on page 271.  Wheat was involved in drug trafficking conspiracy.  He wanted to hire attorney named Iredale since Iredale was getting good deals for Wheat’s co-conspirators and Wheat was willing to waive any POTENTIAL conflict interest due to those co-conspirators.  Wheat thought it was a potential conflict of interest because the co-conspirators will have completed their plea bargains by the time Wheat gets to trial. The government says it is an actual conflict because Iredale will have to use confidential information about the co-conspirators in Wheat’s trial and also the co-conspirators’ pleas bargain may fall through.  Iredale said the government wanted substandard lawyer.  Court would not let Iredale represent Wheat due to it being4 days prior to trial and potential conflicts.  Wheat was convicted and applealed.  The majority in the Supreme Court said the trial court has a lot of latitude affirmed the trial court. The dissent said that having potential conflicts of interest is OK as long as both the potentially conflicted parties give consent (in this case, Wheat and his co-conspirators).  Most of the time courts will err on giving the defendant his counsel of choice.  Why is the government objecting to Iredale, isn’t this rule supposed to be to protect the accused/defendant. This doesn’t say we can’t have a potential conflict, the Rules only forbid ACTUAL CONFLICTS.  You want the client to consent to potential conflicts.  You cannot ask the client for consent on an actual conflict (it is irreconcilable conflict).

AC. While attorney was arguing on behalf of defendant 1 she said that defendant 2 was despicable con artist and responsible for the crime and then defendant 2 wants the attorney to represent him (it is not an actual conflict if the attorney call you names) but the Court would allow the advocate to tell the court one set of facts today and another set of facts on another day (case is United States v. Stites).  The question is not whether or not anything permits it.  The real question is whether there is anything that prevents the representation and since there is no such rule the judge got is wrong in this case.  You are permitted to do whatever is not expressly prohibited.  The judge was protecting the tribunal and an attorney is supposed to be truthful to the tribunal, the judge’s decision would to benefit the legal system.  This does not seem any different for arguing in the alternative. The judge is really worried about the observers of the court every day (the media) will think of the legal system, wants to avoid the APPEARANCE OF IMPROPRIETY.  The court is using ethics rules as cover.  States have different rules on this.  Some states say you can’t do this type of representation at the trial court level but it is allowed at the appellate court level because the appeals court is more intellectual and there will be less words that create fervor.

AD. All or Nothing on pages 283-284.  You represent three defendants, two are charged with murder 1 and the third is charged with felony murder (he was the driver of the car).  The prosecutor offers murder 2 for all three defendants, which is the all or nothing aspect. The M1 defendants want the plea bargain and the FM guy does not want it. Prosecutor wants all three to go to jail (if not it would hurt her win/loss rate). Prosecutors have a higher duty to do justice (so prosecutor is not supposed to do any all or nothing on the basis of having one trial costs about the same a trial for one).  If the FM defendant has his own independent attorney, he could plead down and given evidence against the other two defendants.  You have the same problem even if the clients are all charged with the same crime because any one of them may also want to turn on the other two and give evidence to convict them.  Also, you can’t give FM1 to a a partner in your firm to represent because of the imputation of the conflict of interest in MR 1.10.  This attorney needed to consult with these three defendants before taking the case and obtained their consent to the potential conflict of interest.  If FM defendant refuses the plea bargain, you now have conflict with the other two defendants.  Also it makes no difference whether the attorney is retained or appointed.  An exception is that if appointed counsel is a public defenders office, the imputation may not follow and you can sever the defendants and give them to different attorneys in the public defenders office and the public defenders working for conflicting parties will have a Chinese wall forbidding them to talk to each other because we do not want to spend that much of the governments money.  It would be considered frivolous spending.  NEVER REPRESENT MULTIPLE CLIENTS IN A CRIMINAL CASE.

AE. Criminal cases from the prosecutor’s side.  Prosecutors do not get conflicted on concurrent conflicts in MR 1.7, but get conflicted in successive representations under MR 1.9.  Lawyer may have represented a client and found out all about that a client and then that lawyer becomes a prosecutor, he cannot then prosecute that client on the things she told him.  Prosecutor will be conflicted out based on the confidential information he has about prior clients.  What happens to a prosecutor who ignores the conflict?  He will be suspended.  If prosecutor prosecuted anyway and just didn’t use the confidential information then he may not be prosecuting as well as a prosecutor who does not have the confidential information, which is not in the state’s best interest. 

AF. Appointing a private prosecutor.  Nothing wrong with private prosecutors except we do want them to have conflicts (either actual or potential – potential conflicts are not allowed because the government has a higher duty) or the appearance of impropriety.  So in Young v. Ex Rel. Vuitton the attorney who represented the luggage company was appointed as the special prosecute the trademark violations – it just looks bad.  Also can’t have a system that works on a contingent fee (prosecutor is paid based on number of successful prosecutions).  Similarly, if you have a city that can only afford a half-time prosecutor and he has a practice on the side – it looks bade.  Prosecute can be paid by private to investigate and if there is a case, prosecute, as long as the lawyer is not expected to be on the side of the private company.

AG. Conscientious objectors.  Elected officials that were elected to exercise their discretion (whether they should go for the death penalty or that domestic violence should not be prosecuted).  They have already made up their mind and made their judgments.  Do they have an irreconcilable conflict?  It is a conflict between the lawyer and third parties (the people they are elected to represent).  It is also misconduct under MR 8.4 because they are not following law. It is still a conflict if the voters elected you knowing  your views because the voters cannot change the law in this manner.

AH. Civil Cases and conflicts

1. Fiandaca v. Cunningham.  New Hampshire Legal Assistance (NHLA) represents the female inmates in a class action suit because they are not being treated as well as the men (they don’t have a basketball court, ESPN on TV, etc.). We owe equal opportunity to the female inmates.  NHLA’s other client is LSS, which is the state school for the mentally retarded and NHLA is representing them to keep the state from using a vacant lot at the school in an inappropriate manner (protecting the students at LSS). The state of New Hampshire offers to build the women a comparable incarceration facility at LSS.  Until that moment, NHLA did not have a conflict in representing both the female inmates and LSS. NHLA is supposed to go to the female inmates with the offer and instead NHLA rejects the settlement offer.  NHLA has gone beyond conflict and has actually breached the ethical rules and attorneys for a legal aid society can be breached.  Who will file a grievance?  The state of NH.  The state knew the position they were putting NHLA in and now they want NHLA disqualified.  Who has standing?  Who does the rule protect?  Attorneys. Clients, third parties, and the legal system but the rule is not supposed to protect the opponent (which in this case it is the state).  The state says it is to protect the public and to enforce the duty to the lawyer has to the court and to avoid the appearance of impropriety (all these are the reasons that the state of New Hampshire standing).  We often give the government standing because they are supposed to protect the public.  Now the court must decide what it must do, because if the court disqualifies NHLA, the female inmates will no longer have legal representation because this is a civil case so they are not entitled to appointed counsel as in a criminal case.  The court also thinks the state is delaying to avoid having to build the facility.  The court held that:

a) The female inmates had been discriminated against

b) The state had to construct equal facilities for the female inmates

c) Can’t build on LSS

2. The state appeals and the appellate court says they are only arguing about the remedy of where the facility should be built and remanded to trial court to determine where the facility should be built.  Could not we have just screened off the LSS lawyer from the lawyer working for the females inmates.  Government agencies allow this.  Some states allow if for everyone.

3. National Medical Services v. Godbey, 924 SW 2d 123 (1996).  Good case on Texas law relative to imputation. OBTAIN CASE.

4. New Hampshire Help for the Downtrodden shares offices with the NHLA and they represent who are abused and they use one receptionist, buy and share paper, and use the same malpractice insurance and have access to each other’s files.  NHLA says lets just consider the female inmates as downtrodden and NHHFD clients.  This will not be allowed because their actions of sharing will invoke the imputation rule of MR 1.10. 

5. MR 1.9 deals with successive conflicts where you have a former client and a new client wants you to take on a case that may be adverse to the former client.      

6. The three conflicts you can have in MR 1.7 are

a) Client-Client conflicts

b) Client-third party conflicts

c)  Conflicts the lawyer may have

7. What if a lawyer has multiple clients?  This is allowed if you follow the rules for being an intermediary per MR 2.2.  The clients must understand the benefits and risks of the intermediary relationship and that there are potential conflicts.  A problem only occurs if an actual conflict arises and then the lawyer must withdraw.

8. Lawyer Jones works in the Chicago  office and he has a client suing XYZ Co. and Lawyer Smith in the Atlanta office has XYZ Co. as a client suing the IRS.  Must we drop XYZ as a client both locations?  It depends on the type of confidential information that t he firm has.  We may want to drop the client suing XYZ  in Chicago particularly if XYZ has been a long-term client and we have confidential information.  Also if you drop XYZ you need to know whether any confidential information you have relative to the Client v. XYZ that could hurt XYZ in that case and if so you could be sanctioned or XYZ could move to have the firm disqualified from representing client and if the disqualification occurs XYZ could refuse to pay fees and this is called DISGORGEMENT OF FEES (for not doing an adequate conflict check, since you couldn’t help the client in the first place so why should the lawyer get any fees).   This rule is based on our policy that clients perceive lawyers as being LOYAL and we want to maintain that perception of loyalty.

9. ADVANCE WAIVER – telling the client you won’t take him as a client unless he signs the advance waiver against any future conflicts.  There are many firms that will not take on a new client without this advance waiver because one large client could keep you from having any other conflict.  This is allowed to balance the policy of allowing clients to freedom to choose the attorneys you want.  What is waived? The large client’s right to come after the law firm for this (seeking sanctions or disqualification, doesn’t mean the McDonald’s will keep you as an attorney if you take on Burger King as a client).   This is counter-intuitive to what we have learned (that you cannot make some agree in advance not to sue for malpractice or to agree in advance to a settlement) because it sounds wrong but yet it is common practice.  You will reassure the client that you will do conflict checks for Rule violations.

10. TR 106 says thou shalt be the lawyer on both sides of the lawsuit  (so you can’t get advance waiver for this).  Texas allows representation of XYZ in Chicago and Atlanta (of even in the same   office for that matter) if they are SUBSTANTIALLY UNRELATED MATTERS, such that if XYZ is being sued on a contract matter and is suing the IRS in the other office, Texas would allow this.  So the advance waiver in Texas will cover only those few areas where the matters are not substantially related. Can’t ask for consent if there will be DIRECT ADVERSITY to the client (some conflicts.

11. If you have a client that has independently incorporated subsidiaries and affiliates, these subsidiaries and affiliates are not your client (i.e., Exxon- Indonesia is not your client if you represent Exxon) per Opinion 95-390.                                  

12. Hewlett Packard calls Law Firm A with a mundane tax matter and while researching the tax matter Law Firm A and Law Firm B merge and in Law Firm B Research is suing Hewlett Packard and then HP moves to have the merged law firm disqualified and disciplined from the Research v. HP suit.  It is not a substantially related matter.  So many of the individual lawyers don’t know that a merger could affect them adversely.  The court would not allow HP to disqualify the attorney because the problem is too nit-picky (the risk was considered too minimal).  The court can get you off t he hook on the disqualification but they cannot help you on the   discipline; although it is unlikely that the merged law firm would be sanctioned.  If Fulbright and V&E were to merge and both represented two small clients that were adverse more than likely going to have to give up both clients.

13. HOT POTATO  - if you find you have a conflict and you trying to get rid of the conflict by getting rid of t he client like a hot potato is not allowed.  Courts may not treat firms kindly that merge precipitously and end up with clients.

14. Two minority males come in to your office seeking an EEO claim of being passed over for a promotion and you can’t take both people as clients because they both want the same thing and they both can’t be promoted and you take the client that has the best case (i.e., the one that is the best qualified person).  May take on both clients if you can get them to agree that the objective is to get the promotion overturned and these guys considered for the promotion.  Would you try to obtain an advance waiver? Yes, advance waivers are used for POTENTIAL CONFLICTS and you are agreeing that one client will not try tot change strategy down the road.  As you get into the case you may find certain evidence that will help one client and not the other, and without advance waiver or consent, you will have to withdraw from representing one or both.  This is not like the rule on intermediaries, this rule deals co-plaintiffs or co-defendants.

15. Can represent the tree huggers in one state and the landowners in another state.  We can take the case, but should we.  Remember, there may be rules in some states that keep you from changing position as the trial court level.  Get the consent of both parties.  The only potential problem may be if both states get to the Supreme Court.  Look at MR 1.7, comment 9 for the solution to this dilemma, which says:  a lawyer may represent parties having antagonistic positions on a legal question that has risen in different cases, unless representation of either client would be adversely affected.   Thus, it is ordinarily not improper to assert such positions in cases pending at the same time in an appellate court. 

16. Cowboy Contests, Counsel at UA, used beauty contests to select representation).  She hires Manley hired to defend one of UA’s subsidiaries (requirements contract) and he does a good job and raises his price and then asks for consent to sue one of UA’s subsidiaries on an unrelated matter (antitrust).  She doesn’t want to consent because he is good attorney, which is why she hired him.  UA Counsel sued Manley and the author of our textbook testified that the behavior was unethical, yet the court upheld the Texas rule and said the reason for the rule is so conglomerates cannot come in and conflict out lawyers from representing clients.  Manley could be sanctioned for raising his fees in midstream.  Also Manley violated MR 1.9 because his former client, a competitor of the UA subsidiary, was represented related matter and Manley did not get competitor subsidiary’s consent.  UA Counsel did not check out the ethics rules before hiring Manley.  Also she owed it to her client, UA, to tell them of her stupidity.  She is guilty of FAILURE TO INFORM.  It was OK for UA counsel to get a second opinion from a law school friend and you don’t have to report her for not being competent (not checking rules) because she has went to attorney as a client with confidential information.  Elliot, of IA, will sue Manley because he did not get consent from that former client, IA.

17. What is “substantially related” and what is “adversely affected?”   This will be answered in the Maritrans case to be discussed later. 

18. Malpractice case, Simpson v. James, is an illustration that you can be sued for malpractice for transactions as well as litigation.  You can sell a restaurant by selling its stock if it is unincorporated or by selling the assets.  The seller of the catfish restaurant is Mrs. Simpson and her partners and the buyers are the newly incorporated investors.  This is not an intermediary relationship because they did not come to the lawyer together.  This lawyer is representing two clients and that is OK per the EEO case.

19. Simpson v. James on page ??.  Clients are seller of restaurant assts and buyer’s giving note for $400K.  The attorney is not an intermediary (clients did not come together and ask attorney to do their work).  If the firm had performed a conflict check when taking on the Buyer/Investor client nothing would have arisen because there is no conflict at that time.  We do not deal with HYPOs like the Rule Against Perpetuities. Is there a conflict under MR 1.7?  Yes, there is a potential conflict.  There could be an actual conflict.  A fire occurs and the assets are gone and the buyer gets $200K and the Buyer defaults on the $400K note. The attorney tosses the seller of the restaurant assets and says she is not a client. Once the actual conflict what must the attorney do?  He doesn’t have to withdraw from both clients like an intermediary (unless the conflict is so big that lawyer would have to give up both clients).  However, you need to be careful that you do not breach your duty of loyalty to the client you dump.

20. Mississippi case in 2001 in which court ruled the attorney was allowed to pay car payments for client while waiting to win the contingent fee case. The case deals with CONSENT v. WAIVER v. ESTOPPEL.  What the lien is on could lead to the conflict.  The Seller wants all assets attached and the Seller wants few assets attached.  Also in this case we have clients that are not of equal sophistication, Investors v. Catfish Widows.   Even after the fire, the lawyer revises the note even though the lawyer knows the Investors area broke and cannot pay the note.  The lawyers realize they have a problem when the investors default because you are now in Creditor and debtor law, so the lawyer said the widow was never his client.  Consent = KNOWING CONSENT.  The lawyers could say as a defense the widow waived her right, an act the inferred that she waived her right, but she did not do anything. The lawyers also said that she is estopped from now being treated as client.  This lawyer needed advance waiver, knowing consent, or withdrawal from both clients.  This is a malpractice suit but more than likely could be disciplined too.  Malpractice can be tort based, breach of fiduciary duty, contract based, etc. and it will be determinative of the proof that will be required.   If there is a conflict of interest with no negligence there will probably only be discipline and no damages.  In malpractice with no conflict will probably get damages and no discipline because there will be a higher level of proof required.  If there is both a breach of fiduciary duty and negligence (malpractice) the client will win and the level of proof required will be less.  The following 3 items cannot be waived:

a) Agreement to settle

b) Not sue for malpractice

c) Agree to settle a claim against the attorney without telling the client his rights and recommending that he confer with another attorney

21. Public Service v. Goldfarb – case about dentist sexually assaulted patient and insurance company, due to wording of the policy, had to defend him in a civil suit 

a) Insurance company has the DUTY TO DEFEND

b) DUTY TO  COVER[AGE] – if there is an issue about whether the insurance company should provide coverage then the insurance company has a duty to defend.

c) There can be conflicts between insurance company and insured such as whether or not to settle

d) Who is client?  The State bars tend to allow dual representation of both the insurance company and the insured

e) Insurer would want to know case. POM insurance company hires Brett Welcome to defend law firm and Tilton, partner who “negligently” did public offering.  Malpractice insurer lawyer finds out the she did the public offering intentionally.   The lawyer and law firm (who purchased the insurance) are clients and they don’t want to know of her intentional behavior but the other client, the insurance company, wants to know because they do not have to cover intentional acts.  The lawyer can just withdraw silently which sends a big message (and is this the best answer).  This gets worse if Tilton comes to lawyer and confesses because without an advance waiver you can’t breach that confidentiality and tell insurer and lawyer has no option to but to withdraw.

f) Botttomline:  you should have an advanced strategy or plan on how to handle conflicts  

22. MR 3.7, Lawyer as a Witness, either for or against your client.  You, as a lawyer, can get on the stand during your trial, but you are limited as to o what you can testify to.  The policy behind this is that the jury may be confused and give the witness/lawyer more (or less) credibility.  Juries can’t tell the difference between the dual roles.   Applies to both civil and criminal proceedings

a) Shall not act as an advocate if likely to be necessary witness except:

(1) Relates to uncontested issue

(2) Related to nature and value of legal services

(3) Substantial hardship on client

b) May act as advocate when other firm lawyer is witness UNLESS MRs 1.7 or 1.9 conflict.  This is contra to the imputation rule that we have been learning.  You can be the advocate even though one of your firm members is a witness in the case.  If a lawyer is going to be a witness in the case somebody else in the firm will be the advocate.

(1) Prosecutors get a break because they can have a third party present who will testify to what was said.

c) TEXAS RULE IS DIFFERENT.  Texas is same as above but adds:

(1) If you are   representing yourself pro se you can be both witness and lawyer

(2) Adds if the testimony will relate solely to a matter of formality and there is no reason to believe that substantial evidence will be offered in opposition to the testimony.

(3) A lawyer shall not continue as an advocate in a pending adjudicatory proceeding if the lawyer believes that the lawyer will be compelled to furnish testimony that will be substantially adverse (MR doesn’t distinguish between adverse or for client) to the lawyer’s client, unless the client consents after full disclosure.

(4) Without the client’s informed consent, a lawyer may not act as advocate in an adjudicatory proceeding   in which another lawyer in the lawyer’s firm is prohibited by paragraphs a or b from serving as an advocate.  If the lawyer to be called as a witness could not also serve as an advocate under this Rule, that lawyer shall not take an active role before the tribunal in the presentation of the matter.  So lawyer in firm cannot be advocate unless client consents.

(5) Texas puts a lot of faith in client’s consent

23. You are bound by all the ethical rules in non-adjudicative tribunals:  truthful, fairness, impartiality

24. MR 1.9, Successive Clients, conflicts between current and former clients.  IT IS VERY IMPORTANT TO DETERMINE IF CLIENT IS FORMER OR CURRENT BECAUSE YOU HAVE TO USE DIFFERENT RULE.  This rule only applies to former clients

a) If FORMERLY represented client in a matter SHALL NOT represent another client

(1) In same or SUBSTANTIALLY RELATED matter

(2) Former client interest MATERIALLY ADVERSE unless the former client consents after consulting

b) Lawyer goes to new and had previously represented in same or substantially related matter if

(1) Former client’s interests adversely affected 

(2) Lawyer has confidential info that is material to the matter unless the client consents.

25. Use Rule 1.9 Comment to define what substantially related is in the Texas rule 1.07.  OBTAIN THIS COMMENT

26. The rules for successive clients are much looser than for concurrent clients.  It is also much easier to get client consent under MR 1.9 because under that rule you can get consent even though you may reasonably believe it may not be in his best interest.  MR 1.9 is the first time we see the substantially related test which Texas uses for both concurrent and successive

27. MR 1.9b tells you what happens if you change firms.  For every move you make you will take conflicts with you to the new firm.  So rule 1.9 applies to successive clients and successive employment.  Rule 1.9b adds the word “knowingly” and the test is the conflict must be “materially adverse” which is a lower standard than directly adverse and it isn’t just the word “adverse” and the lawyer has (does not say imputed to have) confidential information that is material to this matter.  This confidentiality test will get you out of most conflicts from former firms.  You can also rebut the allegation that you have confidential information from a former firm.  The policy behind this is that we want people to have the lawyer of their choice and we also want lawyers to be somewhat mobile.  When a lawyer leaves a second firm for a third, his taint or infection from the first firm moves with him to the next (third) law firm.

28. MR 1.9c says the lawyer can’t use information that he has from prior clients and for this reason you may not be able to reveal something that another lawyer can get (such as a settlement agreement) and therefore you can not look out for the client’s best interest.

29. It is easy to think that a substantially related matter refers to an area of the law but this is not the case.  You must ask if this matter specific, is it the same matter or substantially relate.  Second, even if it isn’t the same or substantially related matter, is it information specific.  Does it require information that I have from the former representation?

30. Lawyer at bank is suing for acceleration of loan and bank customer wants lawyer to be disqualified because the bank lawyer is in the same firm with the lawyer who handled his divorce and so it is a conflict of interest because the divorce lawyer has all his financial secrets.

a) First determine if it is a concurrent or successive to see if we use MR 1.7 or MR 1.9.  Assuming it is successive:

b) Us the matter specific test and it is not substantially related because it is a divorce v. a loan foreclosure/acceleration

c) Use the information specific test and we find that since both causes of action deal with the customer’s company and his finances/financial worth

d) Then it is definitely materially adverse to the e bank customer

e) So the bank lawyer will be disqualified (or will have to withdraw) from going after the bank customer unless the customer consents.  Bank lawyer can ask for the consent if he tells the customer the pros and cons.

31. What would happen if the bank customer is a current client such that it is a concurrent conflict of interest?   Since MR 1.7 has a higher bar that you cannot represent a client (the bank) if it will be directly   adverse to the former client which is the situation here, so there is a conflict.

32. Once a material relationship (substantially related matter) is established in MR 1.9a , there is an irreubuttable presumption (there is deemed confidentiality) that there is confidential information  (this rule is followed in Texas, not in the MRs), you can still ask for  consent from the  former  client after consultation with the former client on the pros and cons.  These types of cases are fact intensive and the judge can decide either way.

33.  When dealing with a former client from a former firm under MR 1.9b that has a substantially related matter you can rebut the deemed presumption of confidentiality and Texas also follows this rule.

34. MR 1.9a  (and 1.7) applies if the lawyer forgets or he lawyer does not prepare a file on it (try to keep some type of documentation that the person did not become your client.

35. Parties A and B are sued by plaintiff and B settles with plaintiff and got the lawyer disqualified from continuing representing a because of a conflict between current client A and former client B, so you can be conflicted out of a current, ongoing litigation.  It doesn’t just  apply to new representation.

36. Analytica  case  on  page 339.  Law firm represented NPD and Malec on a stock deal (advising/transaction) and then Malec leaves and starts a competing company and hires law firm to o represent him in litigation against the former firm.  Who was the law firm’s former client?  Malec or NPD?  NPD, who paid, or Malec, who arranged the transactional engagement. The court found that the representation was substantially related and conflicted from an information specific standpoint because NPD expected loyalty from law firm concerning its financial information in the stock transaction.  Note that the law firm lost the war because it argued that NPD was not a client.  The court sanctioned the law firm for resisting disqualification.  This case was in Rule 1.9a because this is a law firm switching sides and not a lawyer representing a former client of a former firm.  It was also immaterial that the financial information is discoverable, because you must know what to ask for in discovery and the former lawyer will know what to ask for in discovery.

37. HYPO.  Disciplinary hearing against a lawyer  (not a disqualification) for continuing.  Public is allowed to attend disciplinary hearings, but this is not allowed in Texas.  H hires lawyer to represent him in the purchase of a business for H and W.  The lawyer then does wills for H and W. Since products were done for both, H and W are both his clients.   W asks lawyer to do a will and he refuses and she storms out and says you are no longer my lawyer.  Can lawyer subsequently represent the H in a divorce?  No, while the matters are not substantially related, they are information specific to each other and it is adverse to the former client, W.  So unless W consents, lawyer cannot represent H in divorce even though H was the one who hired the lawyer.

38. It is the congruence of factual matters rather than areas of the law that establishes a substantial relationship.

39. Martitrans wanted the Pepper law firm disqualified from doing labor negotiations for other companies and Maritrans got Pepper disqualified because they feared Pepper would use the labor  rates they obtained in the negotiations with  their competitors law firm and Pepper was disqualified.  This is the first case that has said an area of law may conflict you out and it is a stand -alone case because no other states have adopted.  MR 1.9 comments 10 and 11 says we are usually looking at legal concepts and not economic concepts in determining if a conflict exists, so this case stands out there as a warning.

40. The duty or loyalty forbids you from attacking your own work for a new client against a former client on the idea that you would do shoddy work to keep new clients coming in. can’t turn on your client per the hot potato rule and can’t say that there was no expectation of confidentiality.  Can fire and rehire lawyers to get around the hot potato rule.

41. Need to worry that multiple parties because they may have different interest, so you need to know the requirements for an effective waiver or advance consent (to protect the lawyer)

a) Must ask enough questions to know that the multiple parties are equal in sophistication (three parties wanting to set up a partnership)

b) Make sure all the parties know where the funding is coming from

c) You want all the parties to put up equal amounts of money

d) You must inform them that you can only advise them and they must make decisions because you cannot make recommendations

e) Let them know that they are foregoing the advocacy they would get with independent counsel because you must fair to all them

f) Advise them that they are giving up their right to confidentiality among the group and if there is a dispute down the road, they have waived their AC privilege.

g) Advise them that if there is a dispute they will all have to find another lawyer

h) They should realize that they have a right to independent counsel before signing the consent.

i) There is no requirement that the consent be in writing but it should be

42. Taking one phone call and giving advice can create an attorney-client relationship per Loughman on pages 322-23 and he was guilty of malpractice and breach of fiduciary duty since he represented the RR and told Loughman the RR would give her a good deal on her land.  Fund of Funds v. Arthur Andersen says you cannot withdraw and allow co-counsel to continue representation with  your files and using your files. 

43. Insurance companies have a duty to defend and provide the insured with a lawyer.  The insurance company also has a duty to cover the liability.  The insurance company must show that there is no way that insured is covered to get out of their DUTY TO DEFEND.  If the coverage gives you an attorney, you cannot reject it and get your o own lawyer, if you want to get the insurance proceeds.  If there is a conflict between what the lawyer must do for the insured and what the lawyer wants for the insurance company (i.e., whether or not to settle, then the insurance company must get you another attorney o f your  choice at reasonable fee and that lawyer will only have you as a client (insurance company is just the 3rd party payor); whereas, when using  the insurance appointed lawyer that lawyer has both the insured and insurance company as clients.

44. “The same or substantially related” is found in 1.9 and Comment 1 to MR 1.9 says we will go to the principles of MR 1.7 and go to Comment 3 of MR 1.7 (page 93) which says that simultaneous representation in unrelated matters of clients, whose interests are only generally adverse, such as competing ECONOMIC ENTERPRISES, does not require of the respective clients. Then go back to the comments in MR 1.9 and get Comment 2, which says a lawyer who recurrently   handled a type of problem for a former client is not precluded from later representing another client in a wholly distinct problem of that type OBTAIN 

AI. MR 1.11 and Government Lawyers, the only type of lawyer being in between private lawyers and private lawyers.  Conflicts coming out of government  service (most important) or going into government service.  Private practice wants to take advantage of the lawyer’s government service.

1. If a government lawyer participates personally and substantially (“P&S”) in a matter (defined matter in MR 1.11d, helpful to use in other MRs, as any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation , charge, accusation, arrest or other particular matter involving a specific party or  parties but does not include LEGISLATION because that is not  for a specific party but is for all of society) she shall not represent a private client unless government agency consents (usually the consent is given) after consultation.  The matter the government lawyer worked on is imputed to rest of firm unless

a) Screened (expressly allowed for government lawyers, but must be done immediately) and gets no part of fee (only applies to partners) and 

b) Give written notice to the government agency (notification NOT consent)

2. CONFIDENTIAL GOVERNMENT INFORMATION is information that only the government had access to and the government is prohibited by  law from  disclosing to  the public or has a legal  privilege not to  disclose and which is not otherwise  available to the public.

3.   Except as law may otherwise expressly permit, a lawyer serving as a public officer or employee shall not:

a) Participate in a matter in which the lawyer p anticipated personally and substantially while in private practice or nongovernmental employment, unless under applicable law no one is, or by lawful delegation may be, authorized  in the lawyer’s stead in the matter

4. You are not allowed to negotiate for a position with any party that your are involved in while clerking with EXCEPT FOR LAW CLERKS.  Texas has revised its rules such that law clerks can not get bonuses that make up the difference between their clerking salary and the salary they would have had had they started out in a private firm.

5. Armstrong v. McAlpin case on page 380.  Altman leaves SEC and goes to work for private law firm and defendant is SEC case wants that law firm disqualified from representing plaintiff.  Altman was not the front man at the SEC, he just supervised but he still had P&S and would have to get consent from SEC to take part in the case but he wasn’t taking part in the case.  The private law firm was concerned with whether Altman’s taint will be imputed to the rest of the firm but the firm had successfully screened Altman and had given notice to the SEC so there was no imputation per MR 1.10.  If the screen is violated we must turn ourselves in.  There are also statutes that govern government lawyers going into private practice, so there can be criminal violations if you don’t follow the rules.

6. Can lawyer who drafted landlord/tenant legislation subsequently represent a tenant after t he legislation is passed?  Drafting legislation is not a matter per MR 1.11(d) and she was not involved P&S while investigating the landlords in her research for the legislation.   So in representing a tenant the case cannot concern a landlord about whom she obtained confidential information.  If she has confidential government information, she will be conflicted out and the agency cannot consent and her firm can represent the tenant if she I s screened, gets on part of the fee, and gives written notice to the agency she worked for (the city).

7. Can she represent a landlord?  Use 1.11a rather than MR 1.11b and it is a different matter than landlord abuse and there is no confidential government information and legislation drafting is not a matter per MR 1.11d and per ABA Opinion 97-409 MR 1.9a & b do not apply such that she can attack her prior legislative work.  This Opinion may only apply to a government lawyers working on legislation and a government lawyer may not be able to attack his/her work on other matters.

VII. Entity  Representation and Employment Issues

A. Lawyers for Entities.  The entity is the client unless you are in a jurisdiction where a partnership is not considered an entity and then you represent the partners.  However, the lawyer usually has a person in the entity that he reports to (an agent of the entity).  The line blurs between representing the entity and the entity’s agents especially in closely held corporations or small partnerships of if free legal services is a perk for the executives such that the corporate lawyer may have multiple clients (the entity and its agents)  

B. Lawyers are employed to make legal decisions NOT business decisions.  But there is no bright-line test distinguishing legal decisions from business decisions.  How about when a business decision has legal liabilities?  Management can decide whether to breach a contract or commit a legal tort even after the lawyer advises them differently?  When should the lawyer go  higher up the management chain or  obtain outside counsel’s opinion.  You must take action if the agent of the entity is engaging in self-dealing or breaching his fiduciary duty. The lawyer will also take action when the agent is committing or likely to commit a crime.  The agent is committing a tort that will result in substantial injury to the entity.  If the agent refuses to act in a manner/matter that they obligated to act in, what do you do? You can always withdraw if you do not like the decisions being made.  You must take the action that is least likely to DISRUPT the organization.

1. Ask the person to reconsider

2. As the person to get a second opinion from outside counsel

3. Take it to the highest authority, usually to the board of directors 

4. If it is a violation of the law, you can resign per MR 1.16.

C. MR  1.13b only applies if you KNOW (not if you suspect or think) OBTAIN 

D. If the entity’s interests are adverse to a constituent of the entity, the lawyer MUST advise the constituent that he cannot represent him and that he should obtain outside counsel.

E. Lawyer can do dual representation but there is risk that he will be conflicted out or disqualified from representing either, subject to the Rules of MR 1.7

F. Tekni-Plex v. Meyner & Landis on page 545.  Old TP with sole owner was sold to new TP and the issue was who owned he legal information.  Old TP’s owner said new TP should not have access to any legal info but new TP argues that as an entity it is still the same and should be entitled o confidential legal information form old TP and the court agreed.  The carryover of the legal information from Old TP to New TP does not apply tot the period of negotiations because it would be giving up too much of Old TP’s owner’s personal and confidential information.  The merger of TP did not change anything about TP except the owners.  If it is like the catfish restaurant purchase where the buyers just purchase the assets and it is a new company or restaurant, then none of the legal information transfers as in the TP case.  

G. Jesse v. Danforth on page 554. When a company is incorporated, you no   longer look to the people who incorporated it as clients (they go off your client list for conflict checks), instead the corporation is the client.  The incorporators are neither current nor former client.  Nothing attaches and they are considered like they were never your clients (the incorporators never existed legally) UNLESS you represent one or all of them on a separate matter  (perhaps a DWI) and now he should be in your client database and will show up in a conflict check such that you cannot take on new client that has interests that are adverse.  If you do represent the principal (one of the incorporators) and the corporation you will have DUAL REPRESENTATION.

H. Once a bankruptcy trustee or receiver comes in and takes over a troubled company the trustee or receiver inherits the legal privileges.  The trustee does not have talk to you  as counsel for the entity and the trustee/receiver can waive  attorney client privilege and everything you did as in-house counsel will be discoverable

I. Innes v. Hooowell on page 557.  Courts will not try to find (or bend over backwards) deal representation for the corporation and the entity’s principal (for example the president) UNLESS the principal asked the lawyer agreed to representation (there has to be express agreement on the dual representation by the corporation and the principal).  The court recognizes that a good lawyer will tell the principal he has to get his own attorney.  So if you appear at hearing for the entity in which the principal also a party, you will not be considered the principal’s attorney.

J.  Admiral case on page 507.  If you are entity counsel do not take sides if there is fight   for control because if you pick the wrong side you will no longer be employed by the entity and you can be sued by the entity for malpractice for breach of your duties to the entity.  Listen to your associates who think you have a lawyer/client conflict.  Don’t even trust your ethics partner if you think it violates the Rules.  Remember MR 1.8.

K. Employment issues.  If a client fires you, you still hopefully have other client but it is a different situation for in-house counsel.  Lawyer may be able to file a breach of contract rule, but most states have at-will laws.   You may argue that that you have an implied-if-fact contract.  Retaliatory discharge may be the lawyer’s best option, it is a tort claim and you can get  punitive damages.  These cases are based on information to outsiders (the court or mediator) to protect the lawyer from the entity.  The Illinois court in the Balla case said that lawyers cannot bring retaliatory discharge, even though other non-lawyer employees could sue.  This is because lawyers are holders of confidential information in order to prove the claim.  Assumes the lawyer will use confidential information to prove its retaliatory discharge claim.  Lawyer told FDA about company selling defective dialysis machines and he was fire.  MR says you cannot divulge confidential information unless there is a threat of imminent death.  WHISTLE BLOWER RULES are to protect the client from constituents.  The court would not protect the lawyer for retaliatory discharge because the lawyer did not have any option but to report to the FDA.  If you allow suit then entities won’t confide in in-house counsel and the lawyer won’t have anything to report to the FDA.  The court did not look at how it may keep the lawyer from whistle-blowing

L. General Dynamics case on page 573.  The lawyer was fired and brought suit and argued there was an implied-if-fact contract because he had been told he would only be discharged for good cause and company said they fired because he could no longer vigorously represent their best interests.  Lawyer said he was fired because he uncovered the drug use in the company, and security officer’s office was bugged, and GD had violated the fair labor standards act.  The court said companies can fire whomever they want but that does not mean the company doesn’t have to pay for it.  Court said lawyer can sue for retaliatory discharge as long as it does not breach the confidentiality of the entity and you may be able to use MR 1.6 exceptions for crime and fraud.  Court can also protect the lawyer with a protective order or in camera review.

M. TEXAS – can bring retaliatory discharge if the lawyer is being required to do an illegal act (a narrow view).  Lawyer made a whistle blower phone call to the environmental agency asking questions about how the company was building a trench.  Lawyer is questioning a business decision of building shorter trench.  He was not being asked to do anything illegal and it wasn’t even his department and then he lied to the company, his client, when asked if he made the call, which violates Rule 1.4 about bringing dishonor to the administration of justice.  So he violated the rules when he lied and he should be disciplined.  The Texas court would now allow the lawyer to bring a tort case.  Texas rules allow breach of confidentiality to the extent it is necessary to enforce a claim or establish a defense on behalf of the lawyer in a controversy between the lawyer the client (and it is not limited to fee disputes although that is all that is mentioned in the comments to the Texas rules). So Texas now follows General Dynamics rather than Balla.

N. Kachmar case on page 166 in the supplement.  The court said a company does not have the right to cheat a lawyer just because the company has given the lawyer confidential information.  The movement of the courts toward the GD theory is to enforce the rights of the lawyer (he may not get his job back but he can get damages).

O. The MR are silent on whistle-blowing and seem to prefer that lawyers keep confidences rather than whistle-blow.   Which means all the lawyers at Enron have a damn good defense (unless they sold stock and told others to sell thereby breaching their fiduciary duty).

P. NOISY WITHDRAWAL – can’t breach confidences but 

Q. ‘[/there are   ways of withdrawing that can alert others that  there are problems.  

VIII.  Ethical Limits on Advocacy

A. Moral Accountability for Clients – we are not morally accountable to our clients, we do not  have to have or take on the views of  the client but  if you take him on as a client you must represent the client to thee best of your abilities.  If you represent a child molester that the public thinks is guilty and the molester got off, the public may not think highly of you.  Or large legal firm that represented the Swiss bank that bank rolled Hitler.  The firm could withdraw but should ask is the bank today the same as the bank during Hitler’s time.  Judge that represented Omar Khadafi also got bad press.

1. MR 1.2b says a lawyer’s representation of a client, including representation by appointment, does not constitute an endorsement of the eclient’s political, economic, social or moral views or activities.

2. This rule exists so that when a client has views or actions distasteful to the general public, this rule allows the lawyer to show that he is not seen as agreeing with client with wretched values.  The rules do not require you to represent someone with wretched values.

B. NEWS – MR 1.6 will be revised to say you may breach confidentiality if it is likely to cause death or bodily harm (no longer says IMMINENT DEATH), so the model rules makes it easier to breach confidences relating to things such as aids or defective dialysis machines.  Can voluntarily report pro bono work that  provides free or substantially reduced fees to  poor people or charitable organizations that represent poor people (or out of  pocket expenses given to those organizations), or time spent changing the legal system for  t he   better for the poor.

C. Duties to the Tribunal.  Model Rule 3.1.  A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for doing so that is not FRIVOLOUS, which includes a GOOD FAITH ARGUMENT FOR AAN EXTTENSION, MODIFICATION OR REVERSAL OF EXISITING LAW.  A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.  Can try to get a new cause of action, you don’t have to think you will win only that you have a chance of winning,

1. MR 3.2, A lawyer shall make a reasonable efforts to expedite litigation consistent with the interests of the client.

a) A lawyer cannot delay litigation if he for harassment purposes or to increase his fees.

b) A lawyer may delay litigation if he thinks his client will lose and it will bankrupt his client, he may be waiting for his client to have enough $$ to be able tot pay the judgment.

2. MR 3.4, Fairness to Opposing party and counsel.  Can destroy or conceal evidence or potential evidence (but you can’t keep everything, after Enron there is emphasis on having paper disposal plan, i.e., keep tax information so long, contracts through the period of performance).  At the point Andersen   knew there was an investigation the papers he shredded became POTENTIAL EVIDENCE and he was guilty of obstruction of justice.  A lawyer shall not counsel or assist another person tot do any such act (destroying evidence or potential evidence). Cannot falsify evidence and cannot counsel anyone to testify falsely or offer an inducement (BRIBE) to a witness.  A lawyer cannot disobey   an obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists.  Cannot make a FRIVOLOUS DISCOVERY REQUEST and must comply with legally proper discovery request.  At trail the lawyer cannot assert personal knowledge of facts in issue except when testifying as a witness or STATE A PERSONAL OPINIION as to t he justness of cause or the credibility of a witness or the culpability of civil litigant or the guilt or innocence of an accused, or request a person other than a client to refrain form voluntarily giving relevant information to another party unless:

a) The person is a relative or an employee or other agent of a client

b) The lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information.

3. MR   3.5, deals with Impartiality and Decorum of the Tribunal.  A lawyer shall not:

a) Seek to influence a judge, juror, prospective juror or other official by means prohibited by law (includes bribes but not campaign contributions which are legal)

b) Communicate ex parte with such a person except as permitted by law; or

c) Engage in conduct intended to disrupt a tribunal

4. MR 3.3 is Candor Toward the Tribunal. This rule deals with perjury and it pertains to the lawyer, his client, and a witness or non-client A lawyer shall not knowingly:

a) Make a false statement of material fact or law to a tribunal

b) Fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client (this rule trumps Rule 1.6 on confidentiality)

c) Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly ADVERSE tot the position of the client and not disclosed by opposing counsel

d) Offer evidence that the lawyer knows to be false.  If a lawyer has offered material evidence and comes to know its falsity, the lawyer shall take remedial measures.

(1) If you find out your client committed perjury.  You must first advise your client to disclose his perjury to the judge and, if not, you withdraw and the judge will ask why and you must tell the judge why you have to withdraw (because the judge won’t you withdraw unless you tell him why and advise the client of this).  After you tell the judge he can do nothing, tell jury to ignore the testimony, declare a mistrial but at any event the lawyer is off the hook.

(2) If you learn of the perjury after the trial, you no longer have a duty after the proceeding has concluded. TR  3.03c says the duty lasts until the reasonable remedial measures have ended (same thing as when the proceeding is over).

(3) You also have the right to refuse to offer evidence that you know is a lie

(4) Honesty before a tribunal is more important that a defendants right to testify per the Constitution so the lawyer does not put the defendant on the stand to testify. Texas follows this MR rule.

(5) In model code states (NY, DC, ILL) use a second theory says that if you know your client is going to lie or starts to lie you are supposed stand there mute or discontinue questioning him.  Just tell the client to continue telling his story.  Judge knows he is lying but the lawyer is not helping him.  The right to testify trumps the right of the court to hear honest information.

(6) A few states have an EXTREME CONSTITUTIONAL RIGHT position, which says the lawyer must continue to question the lying defendant and assist him in his lies and the theory is that it is up tot the prosecution to show the defendant is lying.

(7) All of the three theories are broadly construed

(8) If you have a lying client, you are not required to withdraw the model rules say you MAY withdraw.  If you withdraw you cannot violate confidences per MR 1.16

(9) Noisy withdrawal is allowed per comments 15, 16, and of MR 1.6.  Comment 16 says you can give notice that you are withdrawing and anything that the lawyer has previously said in a document, he is now disavowing.  Can’t breach the confidences but can disavow any documents you prepared for the client such that people would question the substance of the documents.  Noisy withdrawal means you are withdrawing and disavowing.  What V&E should do with Enron

(10) Lawyer needs more than a mere suspicion that the client is lying.  He needs to KNOW the client is lying.

e) Nix v Whiteside on page 431.  Criminal defendant being prosecuted in murder wanted to testify that he saw something metallic, which was false, to strengthen his self defense claim and lawyer wouldn’t allow defendant to testify and he was convicted and appealed because the lawyer would not him to testify and commit perjury and the court would not overturn the conviction because using the STRICKLAND FACTORS (OBTAIN) the truth can never prejudice you.  Lawyers do tell the client what the law and the elements are and have the client make up a story to fit the facts which is assisting them in their defense and assisting them in their defense

f) How will the lawyer be found to KNOW that his client is lying?  If lawyer knows or had reason to know o f the lie/perjury he will be subject to discipline.  If you should have known you will also be found INCOMPETENT under MR 1.2.  You cannot turn your eyes away from the truth and you cannot try to avoid the stuff.  Should we Mirandize our client before letting him tell us his story so he will know the consequences, but don’t make it look like you gave him an invitation to lie.  Racehorse Haynes always asks his client for the other side’s story, but he never asks for his client’s story.  Also remember anatomy of a murder.

g) LITERAL TRUTH.  W asks H have you been at t he icehouse again?  Don’t want to say yes and don’t want to say no because she will ask his friends, so H says I was checking out the garage and got kind of woozy.  A client cannot be convicted of perjury for telling truth.  It may be false if you look at the question but the answer is true per Bronston case on page 462.  Do you have an offshore account?  Client says no because he has 5 accounts. Or saying yes my company had one (but he didn’t say he had one)?  The prosecution was supposed to ask the right questions.  However, that is a contra case to Bronston case and it is a DeZarn case that says if you are aware by the context of the question and answer with the literal truth it will be perjury (the Preakness Party case).  You can coach your client on literal truth but don’t things in their mouth.  Don’t show the client how tot lie too much.

h) Don’t ask, don’t tell case in the supplement.

i) It is still tribunal when you are talking to judge in chambers about the proceeding.

j) Hardball and Incivility.   Civility is better. Paramount v. QVC and Joe Jamail’s behavior at a deposition that a Delaware court has jurisdiction; however, he is not the attorney of record and his client is the person being deposed.  A Pro hac vice means you are  there for one time only and Jamail was not pro  hac vice and the deposition was held in Texas and not in  Delaware and Delaware said they would have disbarred him and sent correspondence to the Texas State Bar saying so.  Mullaney v. Aude in which the lawyer for the defendant was saying derogatory things about the plaintiff who is  suing for  VD transmission and said she was going to see another boyfriend and called opposing counsel babe and bimbo.   Lawyers cannot use derogatory comments  against a protected class also per MR 8.4 and Texas has rule 5.08 so the attorney can be disciplined.  In Mullaney, the court sanctioned the lawyer but he could still be disciplined.  MR 8.3 is the RAT RULE that says if you know that another attorney has violated the Rules you SHALL report him and if you don’t, you have violated the rules.

k) Matter of Thonert who was Miraandized via a videotape and lawyer argued that it was not an effective guilty plea even though he had argued the same type of case before and lost and knew there was adverse opinion and different controlling law. He violated two rules, MR 3.3, Candor to the tribunal and MR 1.4, did not communicate to the client enough so client can make an informed decision. 

l) Obligation to disclose adverse legal authority and authority that is controlling in that jurisdiction.

m)   Lawyers have the right to take advantage of opposing counsel’s mistakes.  The other side says the crime occurred at 2:30 p.m. and you can prove your client was at the rock quarry at 2:30 p.m. There is nothing wrong with using this tactic if MRs don’t require to come forward to correct this.

n) Arguing for false inferences – OK to do, unless you are the PROSECUTOR.  The argument is that there is more than one way to look at a situation.  Most lawyers can do this despite knowing the truth is contrary.  Prosecutors cannot do this, they have a higher duty to treat each person as innocent until proven guilty.  Prosecutors can argue inferences – just not false ones.

D. Real Evidence.  Does privilege apply to our having objects that our client has given us?

1. In re Ryder on page 513.  You can be disbarred from practicing in Federal Courts and once a Federal Court decides to do this they can also send the information to the state bar in which the person is licensed.  In this case, the lawyer is beginning to think his client is lying him even though the client has been found with the bait money.  Ryder goes into the bank with the power of attorney and gets the money and sawed off shot gun and removes it from the client’s safety deposit box and puts it in his own safety deposit box but you cannot hide evidence because it is in the best interest in the client and to preserve confidentiality but the shot gun is illegal and the money is stolen so lawyer can’t keep it based on confidentiality.  Ryder also tried to suppress the evidence based on violating confidentiality and this was not allowed because confidentiality is for communications and not for objects.  So the federal court is disbarring him.  His mitigating circumstances were that he sought advice from the bar and others but did not use the advice so he only got suspended from federal practice and was not disenrolled.  A lawyer can keep objects for a reasonable amount of time to determine how he can use them and then he must turn them over to the authorities.  If the authorities ask how he received them the attorney client privilege will kick in and he does not have to answer the question.  What is the POLICY behind this?  While we have a duty to our client we also have a duty to the administration of justice like candor to the tribunal trumps client confidentiality.

2. On the civil side the equivalent is records, i.e., the smoking gun document.  Are they documents the other side may want and, if so, you cannot shred them.  The group of documents that remains can be shredded.  This is why we need a document management plan.  Bottomline: once you have documents someone may want, do not destroy them, it will be OBSTRUCTION OF JUSTICE.  If you have a duty to speak you cannot remain silent because you don’t have a duty to tell everybody what you know.  You must warn your client that they should not destroy documents or you can advise him of the law and the consequences and let the client decide what to do with the evidence.  There is no affirmative duty to speak up or volunteer but once you have found out that there will be fraud, perjury, etc. you must speak up.

3. People v. Meredith on page 527.  What is the lawyer’s duty if he tells you where evidence is located?  The lawyer has a duty to inspect and he does not have to report it as long as he does not disturb the crime scene, which is spoliation of the evidence.  If you move it or disturb the scene in some way you must report or turn it over to the proper authorities and the authorities cannot tell or divulge that you, the lawyer, gave it to them so that it protects confidentiality, the authorities cannot disclose you’re a IDENTITY and HOW YOU FOUND OUT ABOUT THE EVIDENCE.  To the extent you don’t move or touch the evidence you don’t have to report it because at that point it is still just a COMMUNICATION.

4. Client is accused for murder and tells attorney not only did I kill this person, I also killed 3 other persons and they are located here and their duty is to go out and inspect the scene and if you do not disturb the scene you don’t have to tell anybody about the bodies or you will breach confidentiality.  There will be no ethics charges or obstruction of justice charges.  You, as a lawyer, don’t want to know the location of other bodies.  These lawyer lost everything after this case because of the ill will they generated in not letting the authorities know where the bodies were located.

5. Hypo.  The client walks in and puts a gun on y our desk and says he just killed someone and your duty is to examine it, test it, and turn it over to the prosecutor.

6. What happens if you receive the evidence from a third party?  If the item is not contraband (illegal such as drugs or sawed off shot gun) or dangerous (knives) then you can just return it to the person who delivered it to you or store it in your office where it can be found but you cannot hide it in a safety deposit box.  The authorities often get search warrants to search lawyer’s office.

7. OJ Simpson.  OJ’s lawyers did not want to inflame the jury by seeing the pictures of the naked women on the walls.  They redecorated his house to make him a football hero rather than a sleaze ball.  Once your house or the scene is no longer in custody (the yellow tape came down) you can change the house and it was OK.

8. Client runs a stop sign and hits a car and kills kids in the other car.  The accident happened in the spring when the stop sign is visible and the defense attorney takes a picture of the stop sign in the summer when foliage obstructs the view of the stop sign and admits it into evidence.  It is the opposing side’s responsibility to get pictures of stop sign as it was at the time of the accident in the spring when the sign was unobstructed. 

9. DOING WHAT IS BEST FOR YOUR CLIENT IS THE RIGHT ANSWER IN MOST CASES FOR CIVIL CASES RELATIVE TO EVIDENCE.

10. Porno tapes hidden in attic of client’s home and lawyer has obligation to inspect, test, and look at them but once he removed them and viewed them he had a duty to turn them over to the authorities once he removed the tapes from their hiding place, so he will be disciplined and be criminally liable for obstruction of justice.  Is a videotape communication or real evidence?  It is real evidence.

11. MR 4.1, Truthfulness in Statements to Others.  In the course of representing a client a lawyer shall not knowingly:

a) Make a false statement of material fact or law to a third person or

b) Fail to disclose (can’t remain silent) a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client UNLESS disclosure in prohibited by MR 1.6

c) We owe less duty to 3rd parties than you do to the court

d) Noisy withdrawal – you withdraw from the case and give notice to everyone that you have withdrawn and you are disaffirming all your previous work and they should get the idea that something is wrong with your client’s credibility.

E. Limits on negotiations and transactions.  The rules were mostly aimed at litigation.  Transactional matters are less clear relative the Model Rules.  MR 4.1 is the most important in that you shall not knowingly make a misrepresentation in fact or law.  Silence is permissible and many times it is better to remain quiet rather than misrepresent something.

F. Rubin case on page 600.  Investors did not want to do due diligence because it is costly so they relied on the company’s lawyer who said everything was OK between the company and its bank when in fact thee company was in default.  The court said it is reasonable for someone to think that a lawyer who is not your lawyer to tell the truth per MR 4.1 requiring truthfulness.  The investors lost their entire investment and they went after the lawyer’s firm and they won and the lawyer’s firm/malpractice insurance had to pay.  Truthfulness to third parties is required even though they are not your clients.  Under normal circumstances you have no affirmative duty to point out relevant facts but if you let your client misrepresent the facts you may be liable for assisting him in misrepresentation per the comments to MR 4.1.  The policy is bottom-line lawyers have a certain status and they must live up to those expectations and the lawyer is the only one who can make a binding agreement and this means 3rd parties will put more faith and trust it you.  The comments also acknowledge some PUFFERY in negotiations such that you can give opinions but not to the extent you can say company is in good shape when it is on the verge of bankruptcy.  If you are in negotiations with your client and the client misrepresents things, you take him aside and let him know that if it continues you will withdraw noisily.

G. You are lawyer for contractor who is using non-code plumbing materials and you made representations that the contractor would use code materials.  It is never too late to do something such that your malpractice will be limited.  Client can never ask you to do a criminal deed without you breaching rules and then you can withdraw because client did not discontinue use of sub-code material and you withdraw and disavow your past products but can’t give details of why you are withdrawing because it will violate the confidentiality rule (1.6).

H. Virzi case on page 623.  Client dies during settlement negotiations and lawyer does not tell the court, he violated his duty of candor to the court.

I. Page 848, Gunther case.  Lawyer said it was OK for H to put a wiretap on the home phone to see if W was committing adultery because phone was in W’s name.  In a disciplinary proceeding they found him guilty of deceitful conduct even though it was not illegal. Texas forbids taping without permission of both sides of the conversation but allows the lawyer of the legal rights concerning taping but you cannot encourage them to tape.  In some cases it is OK to tape without permission and if OK substantively it is usually OK ethically.  Mississippi lawyer however was disciplined even though substantively OK.

IX. Judges and the Model Code of Judicial Conduct.  There are significant differences in that and the Texas Code of Judicial conduct.  MR 8.2 says that a lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer or public legal officer, or of a candidate for election or appointment to judicial or legal office.  A lawyer who is a candidate for judicial office shall comply with the applicable provisions of the code of judicial conduct.  Public policy is you should not be trying to influence people who think you know more about the legal system.  The comments allow you to make honest and candid statements.  Any lawyer that it is a candidate for judicial office must then begin follow the Model Code of Judicial Conduct.  MR 7.6 (Texas does not yet have this rule).  A lawyer or law firm shall not accept a government legal engagement by a judge if the lawyer or law firm makes a political contribution or solicits political contributions for the purpose of obtaining or being considered for that type of legal engagement or appointment.  The disciplinary board will look at the circumstances surrounding the contributions

A. We want judges without conflict of interest and without bias.  So important that we don’t even want judges to even have the APPEARANCE of conflict or bias under both the MR and TR (appearance no longer applies to lawyers, so a higher standard for judges).  Types of conflict:

1. Judge or his family should not have relationships with litigants or attorneys.  

2. There should not be extra-judicial sources of information about the case.  Will bias the judge and judge should recuse himself or at least admit his bias on the record.  Being short tempered is not bias to have the judge disqualified.  To the extent the judge is exposed to something outside the courtroom it may bias the judge.

3. The judge cannot use information from outside the courtroom

4. The Rule of Necessity says the case cannot be heard unless I sit here even though I may have a bias and it usually applies at the Supreme Court.  If justice’s daughter is member of firm arguing in front of judge would normally require recusal but at Supreme Court have an even split.  Also applies to emergency situations

5. Financial benefit to judge and his family and it has led to disqualification of judge for as little as $29

6. Cases involving judge’s relative’s of the 3rd degree of consanguinity

7. Law Clerks being before the judge can lead to recusal

8. Judge’s former affiliation with a law firm (used to be a partner or associate)

9. If the judge even thinks there is a possibility of reason for recusal he should state on the record the issue and why he is or is not recusing himself.

B. Judge using extra-judicial information about breast implants in tobacco case was reversed.

C. Judges are not supposed to show racial, gender bias and they have a higher standard relative to First Amendment rights such that they cannot publicly voice their biases.  Professors can say anything they want under academic freedom and schools cannot do much about it.  Bottom-line if you have biases think them but don’t say them (applies to lawyers also).   

X. Defending the Monopoly/Reducing Professional Failure.  How do we know the bar exam passes those who are competent and fails those who are incompetent?  Goals include having competent lawyers. The courts have never questioned the rights of a state to give a bar exam.  We also want access to the legal system and preservation of order within the legal system.   We think that only we can regulate ourselves and the legislative branch doesn’t know enough to regulate lawyer so regulation is given to the judiciary.  We also regulate entry by requiring that the person be a graduate of an ABA approved law school, so it also gives the law schools a monopoly.  How are the topics decided that you decided that you must be examed on and how do they determine what kind of character you must have. 

A. How can you be licensed?

1. Pass the BAR exam

2. Some allow you to be licensed on a motion for reciprocity (but 20 states do not allow reciprocity and it is usually the states that people

3. Two states allow you to be licensed on education alone (Montana and Wisconsin) but you had to take a set course of study (only 5 electives). 

4. Admitted pro hac vice which is a one time only admission usually for litigation but there is no requirement that a state allow you to practice pro hac vice.  Ohio would not allow Larry Flint’s lawyer the U.S.

5. Special licensing for in-house counsel who have to move from state to state.  The theory is that they can do this without a bar exam 

6. States can no longer have a residency requirement for licensing per the US Supreme Court but can require you to work full time there or have and office there

B. Problems and issues with being licensed in multiple states

1. Economic Interest of the Local Bar – the local bar has an interest in keeping you out

2. UPL rules – be careful of the unlicensed practice of law rules and laws

3. Changing Nature of Law Practice in Global Economy – so there is a push to have lawyers be allowed to practice

4. Admission Requirements of Additional Jurisdictions

5. Difficulty in Identifying the Locus of a Particular Legal Matter – how do I know if this is a Texas or California legal matter

6. Which lawyers are governed by local ethics rules per MR 8.5, you are always governed by the rules where you are licensed (your home jurisdiction)

C. Most states allow foreign lawyers tot be licensed in US to give advice tot local clients about the laws of their home country and they do not have to take the Bar exam because they supposedly will not be giving advice on US law

D. Character and fitness – unless you are very clever they will find out everything about you.  Even if it has been expunged report it because you don’t want to be found to lie.  Can also look into your mental health and lifestyle.

1. Only 8 jurisdictions where felony convictions will keep you form being licensed.  Other jurisdictions make it a fact situation.

E. Prison inmates

F. How-to books

G. Computer Software

H. Certain government agencies

I. If you make people think they are thinking, they will love you.  If you really make them think, they will hate you.

J. Listeners hear what is said; Good, effective listeners not only hear what is said, but what is not said.  FOR EXAM PREPARATION PURPOSES.

K. Silence is permissible but sometimes risky.

L. Things that the Bar will look at relative to character and fitness to be licensed.   They will look at: 

1. Mental health

a) Americans with disabilities Act gives you some protection and you should not be denied admittance just because you  sought help.

2. Honesty and integrity

3. Your personal/private life   - adult consensual behavior will not keep you from being licensed, but drug and alcohol dependency could keep you from being licensed (it goes to the fitness of the lawyer).  TLAP gives lawyer assistance on their addictions.  At least 1/3 of all lawyers have had or will have alcohol/drug addictions.  Call TLAP if you think someone needs help.

4. Your loyalty to the United States and the legal system.  An Illinois resident who said our legal system should be overthrown was denied law license after he graduated from law school.

M. Bar Admission and MR 8.1- an applicant for the Bar or a lawyer in connection with the Bar application of another or in connection with a disciplinary action of another may not knowingly make a misrepresentation.  Cannot fail tot disclose a fact that will clear up a misrepresentation.  Be very careful and honest about your communication

N. Financial impropriety.  If you file for bankruptcy on your student loans you will be denied admission to the Bar.

O. Texas has no rules about automatic disqualification (but 8 states do have automatic disqualification).   So in Texas you can have committed murder and still be admitted to the Bar.  Texas will look at:

1. Look at the nature of the crime

2. How long ago it happened

3. The person’s behavior since the crime

4. Texas also has conditional admission

P. UPL – the unauthorized practice of law says you can only practice in the state in which you are licensed.  However there are constitutional exceptions:

1. If you are in prison  you can  be a jail house lawyer; otherwise, most prisoners would not have legal representation

2. There is also an exception or writing how-to books which are protected by the first amendment (how to write a will or get out of a DUI).  

3. Computer software is viewed differently because it is more interactive and helps you as you make entries and it walks you through the steps such that it is giving you legal advice.  The Texas legislature said computer software was not UPL.  Must put on the wrapper that the SW should not be a substitute for seeking legal advice.

4. Certain federal government agencies that do not requires a person to be a lawyer to practice in front of them such as the IRS (must be an enrolled agent to represent people before the IRS) or the  social security administration and the Bankruptcy court.  So many unlicensed lawyers make a good living working in federal agencies.  This is based on  the Supremacy Clause.

Q. MR 5.5 says you shall not practice in a jurisdiction such that it is a violation of that state’s UPL statute.  5.5b says you cannot assist a person who is not a member of the bar in the UPL; however, you can counsel people who want to represent themselves pro se.  Can answer legal questions of accountants, real estate agent, etc. but cannot assist someone 

R. TR 5.05, Comments 2, 3, and 5 says it does not know what the practice of law is but the District of Columbia assists us on page 313 in the Supplement.

S. The civil remedy is that we will not be paid for our work or if paid the fees can be disgorged by the client.  That jurisdiction cannot discipline you but they can report the civil violation to your state bar and some states make UPL a criminal violation like Wisconsin but prosecutors

T. What does it mean to practice “IN” a jurisdiction.

1. Ranta case.  Tax lawyer licensed in Minnesota and also gave tax advice in North Dakota and even opened an office.  If you are physically in the state you cannot collect your fees because you are unlicensed; however, if you stay in your office in Minn. and phone, fax or e-mail the advice you can collect the fees.

2. What if he phones the North Dakota resident while in airport in South Dakota?  He will probably be OK but North Dakota could go after him but there are no lawsuits on this.  May insist that he can only practice in Minn. and North Dakota will not have to pay

3. Colorado attorney gives a Colorado resident about a California estate and trial court said it was UPL but the appeals court said no it was physical presence that makes it UPL.  This is a 1997 case.  This suggest that if you have a website that can be reached all across the country and give advice to people all over the country would not be UPL.  Person in Arizona that was disbarred has become an internet lawyer and courts said he was not doing UPL in Arizona and Texas or any other state cannot get him either because he is not their jurisdiction.

4. Can’t do pre-trial work in another state

U. MR 5.6 the lawyer shall not participate in or make a contract that restricts where the lawyer will subsequently practice unless it is a retirement.  Cannot enter into an agreement as a part of a settlement that restricts where you can practice law.

V. UPL non-lawyers can get around it by doing law related services per MR 5.7 such as title insurance, tax, etc.  Lawyers can also take part in these businesses as long as they make it very clear that they are not representing you in those service.

W. MR 5.1, .2, and .3.  Supervisory requirements – need to make sure subordinate lawyers follow the rules and the supervisor will be liable for the breach of MR if they ratified it or if you knew about it in time to stop it and did nothing (you must mitigate).  If associate breaches the rules at the direction  of  his supervisor, he will still be liable.  If trying to determine whether to shred documents and it is questionable whether they will be used in  subsequent litigation.  You will be liable if what they directed you to do was unreasonable. Won’t be liable for anything reasonable based on an arguable application of the law (OBTAIN PHRASE0

X. MR 5.2 have a duty for breaches by non-lawyer employees in the firm.

Y. Barcello case in Texas has privity bar that says lawyers are not liable to third parties to whom it was reasonably expected that they would rely on their was (Texas is only 1 of 3 states that has no liability to third parties for a lawyer’s legal work).

Z. RULE 8.3, DUTY TO REPORT.  Must know about something that raises a SUBSTANTIAL QUESTION as tot the lawyer’s honesty, trustworthiness, or fitness

AA. Rule 1.6 trumps this MR 8.3 duty to inform if the lawyer gave you this as a part of the attorney client relationship.

AB. MR 8.2 says don’t talk bad about judges and the DA.  Can be involved in drafting legislation.  Be careful about a very public client and what you say about your cases per MR 3.6 (can’t taint your jury pool).

AC. Lawyers and advertising

1. Bates case in 1977.   Print ads OK unless false or misleading.  It has  only been since 1977 that lawyer’s have been able to advertise in the TV Guide.

2. Zauderer case in 1985.  Ads can give legal advice and why and how people can seek help.  Diagrams about the Dalkon Shield were allowed in the solicitatiton, BUT

3. Shapiro case in 1988.  Targeted mail (and phones calls) are OK, but look as the advertising rules, must put that it is an advertisement on the envelope and each page.  Likewise, the telemarketer lawyer must identify that he is advertising.

4. Ohralik case 1978.  No in person solicitation.  No ambulance chasing.  Nor can you pay and send a 3rd person to solicit.  Exceptions to no in person solicitation:

a) Non-profit like the ACLU

b) Advancing legal reforms

c) 3rd person recommending lawyer for no-pay and not encouraged by the lawyer.

5. If you advertise you are an expert, you must have that expertise.

AD. You have a duty to report child abuse under the statute but MR 1.6 on confidentiality will get you out of reporting unless your client says he is going to continue the child abuse.  If you haven’t found out about the child abuse from the client but from someone else you are required to report. 

AE. EXAM is half essay type questions and half multiple-choice questions.  Can use codebook and can include notes in you own handwriting.   Answers can only be given on scantron sheet and in the bluebook (not on the exam itself).  Everything will be under Model Rules except for a couple of questions on the Model Code.  The essay question is to be answered using both the Model Rules and the Texas Rules.  There are 30 MC (90 points), short answer to be answered in a paragraph or two (40 points) and they have one direct question and two longer essays which will take a couple of pages to answers (50 points).  She doesn’t believe in memorization and regurgitating rules but she does believe in signposting.

AF. Practice questions.  Have you done anything that is an affirmative misrepresentation to the court and you are allowed to take advantage of prosecutor’s mistakes and mis-statements.  Involves MR 3.3 and 1.6.  Can’t use literal truth against the court.  Answer is C (4 and 5 will get you in trouble).  Can lawyer withdraw? Doesn’t have to get client’s consent and she can withdraw because she does not like the client’s objectives.

AG. MC for judges, which least wrong – C is answer. 2 – judge can tell where parties can they can get ex parte advice answer is D.
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