TEXAS PRE-TRIAL PROCEDURE

I. Introduction

A. CLASS RULES.  Brief mainly on the procedural issues (not the substantive issues).  From time to time he will ask what the point of the case is, why did the author put it in the casebook.  Always consult your rulebook (it will be in by the end of the month).  You must analyze the cases.  May also be asked to distinguish the case from a case previously briefed.  His office hours are when he is here (Tuesday, Thursday, and Saturday).  His telephone number is 713-646-1875.  He does not like e-mail.  His office is on the seventh floor.  He will not answer questions on material that has not already been covered.  He has presumption that we are unprepared, if your card is pulled and you are absent and it can result in a grade reduction.  It is a rebuttable presumption and he will entertain your excuse for being absent.

B.  The Texas rules of civil procedure come from three sources, the rulebook, the statutes (usually the Texas Civil Practice and Remedies Code), and the cases.  This is what makes the Texas rules so difficult.  The Supreme Court used to develop all the laws but then t he Texas legislature became dissatisfied with the rules and developed rules in conflict with the Supreme Court’s rules and these statutes take precedence.  Examples

C. Sometimes cases are decided on the procedure rather than the merits which results in lax enforcement of the rules and some inconsistent results

D. Need ADR courses if you are going to practice in Texas

E. Pleadings are not as important as they used to be due to broader discovery procedures

F. Every county has a set of local rules and if you practice in t hat county you will need the local rules of the county courts and the district courts

G. The reputation of Texas courts. Bush elected on fighting lawsuit abuse.  As an attorney you provide people with access to the court.

H. There are three ways to deal with a trial court’s ruling

1. Appeal a final judgment

2. Writ of mandamus – must ask for this relief in the Court of Appeals and if it is denied you seek another original writ in the Supreme Court

3. Appeal of an interlocutory order

I. Polaris Investment Management Corp on page 13.  The defendants are seeking relief for the selection of plaintiffs (the Supreme Court said it was an incidental ruling and not subject to mandamus), the abatement of discovery (the Supreme Court said it was an incidental ruling and not subject to mandamus), and the selection of venue (a legislative matter and not reviewable by the courts, but the legislature changed this).  What is an incidental ruling?  Rulings on venue are not reviewable by mandamus.  How do you review a trial court’s ruling?  The three items listed above.  Mandamus is available in two situations (the only acts that the courts can make):

1. A ministerial act – what a judge is required to perform, there is no discretion.  Trial courts must hear motions to recuse, a ministerial act and originally writs of mandamus only applied to ministerial acts.  Still the law today that if the act is ministerial act you can mandamus the trial judge and all you have to show is the trial court’s refusal to act accordingly.  However, lawyers convinced the courts that there are some acts that need immediate review and don’t fit under interlocutory appeals and should review some discretionary act

2. A discretionary act – can review these by writ of mandamus if there is an abuse of discretion and the remedy by appeal (after final judgment) is not adequate.  If the discretionary act is considered incidental the court will not grant the writ of mandamus and will make you wait for appeal, which is what was happening in the Polaris case.  The cased won’t even entertain whether there is an adequate remedy because there is no abuse of discretion.

3. Venue is not reviewable by mandamus and there two exceptions and one is the mandatory venue ruling (but that was not the law at the time of the Polaris case) and the case last week says that venue may be reviewable by mandamus in extraordinary circumstances.

4. Don’t use writ of mandamus to correct every harm of the trial judge, only use it for those actions that harm your case and always inform the judges before you file.  Judges do not like to be surprised and they may reconsider because judges do not like to be corrected.  If not harmful, wait to correct it on appeal.  The appellate court grants leave to file mandamus and if it refuses your writ you can file another original writ in the Supreme Court.

J. Read through page 44, #6.  Number of absences in relation to participation.  If absent from class it does not mean you are exempt from class participation but the absence rule is only for purposes of the final (whether or not you can take the final).

K.   Safety-Kleen Corp. v. Garcia – you have a ministerial action that the judge refuses to do, setting a hearing to compel discovery.  The Supreme Court “conditionally” granted Safety-Kleen’s petition for writ of mandamus; however, the trial court has to set the hearing.  It is in effect advising the judge and being nicer but if the judge still refuses the writ of mandamus will be issued and if the judge still refuses he can be held in contempt.  If the appellate court grants the writ of mandamus from the get go you know something is terribly wrong.  The conditional writ is kind of like saying you can resign and if you don’t we will fire you.  Normally, the judge will follow the “advice” of a conditional writ mandamus.  The judge must rule and how he does it is within his discretion (whether to have a hearing on the discovery or simply read the interrogatories and rule on the discovery motion).

L. Note 2 on page 2 is a synopsis of appellate review.  VERY IMPORTANT.  TRAP is Texas Rules of Appellate Procedure.  Every ruling must preserved in the record for appeal, so it is very important to get the judge too rule so that you have something to appeals and if the ruling is not in the record it is waived.

M. Delivery can be by

1. Hand delivery

2. Mail – must use the US postal service and it must be first class and it is recommended that you use certified mail with a return receipt.  The postmark is prima facie evidence of delivery.  The document must be in the possession of the US Postal Service, which is NOT your mailbox.  Your postage meter can be considered to be tampered with and the US postmark will be used.

3. Is your response time when mailed or received?  It depends?  The day of the act is considered Day zero and day 1 is tomorrow.  If they put it in the mail it is considered received the day after they put in the mail.  If hand delivered you get 30 days but it by mail or fax, you have 3 additional days or 33 days for your response time.  Need to calculate your day of response.  The last day to respond is Thursday, I can hand deliver it or file it which is OK or you can mail it on the last day but it is not postmarked until Friday and the other side says you did not timely respond and the postmark is prima facie evidence.  What can you do?  File an affidavit that you mailed it on Thursday but does it override the postmark?  Perhaps not, as per a case in Beaumont but it is because the lawyer had lied so much to the court that the court didn’t believe his affidavit.  So normally the affidavit will override the postmark.

a) Postmarked this date but I didn’t receive it for 15 days then you file a motion to expand the time under Rule 5.

b) Weekends and holidays only come into play if it is the last day and you then go to the next day that is not a weekday or a legal holiday 9as determined by the legislature and we don’t care if the clerk’s office is open or not).  If the clerk’s office is closed and it is not a legal holiday and the Supreme Court says you have a holiday any time the clerk’s office is closed and all you need is an affidavit from the clerk’s office that it was closed (due to plumbing problems or closing at noon on Christmas Eve which is not a legal holiday).  Do lawyer’s miss the dates? Yes.  Do they lose cases because of it?  Yes and can be subject to malpractice.

c) If there is no notice explicit time requirement, then it is 3 days so you can have a Monday morning hearing and only have to give your opponent notice on Friday afternoon so you should call and inform the other side; otherwise, the opponent will file a motion to reconsider and the if the other side is not there the judge will make you call your opponent.  If you mail or fax it, you will have 3 additional days or 6 days.  Fed Ex does not give you 3 additional days

d) The court can use any time frame except the motion for a new trial, so if your response was lost in the mail and went to Africa you will file a motion of enlarge under Rule 5 and these are routinely granted.

e) The postmark is the date of service and you add three days because it was mailed.

N. The court system in Texas (the reason Travis county should be bombed).  You cannot generalize from one county to the next.  The courts are based on the county’s request to the legislature, so there is no logic.  We need to lean generalities.  Do a sheet of paper with the JP courts, another sheet for county courts, etc.  This is SMJ of the trial courts and it is fundamental error and cannot be attacked at any time and it void forever.  File it and see if the other side can determine that the court is the wrong court.  Determining the court is based on type of case and amount of controversy

1. JP Courts:

a) Justice of the Peace amount in controversy in 1 cent to $5,000 and they have exclusive jurisdiction over FED (forcible entry and detainer) where title is not an issue and in FED we don’t care what the amount is (it is writ of possession that the JP court issues).  If the amount owed exceeds $5,000 you have to go to another court other than the JP court.  Trespass to pass title, admiralty, partition, personal injury, wrongful death, and eminent domain are types of cases but a JP court can only hear FEDs

2. Next level is county courts and there are three type

a) Constitutional County Court, every county has one, and the judge of the Constitutional county court is also the commissioner of the county.  Cases are based on exclusion (that no other court could hear the case) and can be any case and any probate case that is not contested. The amount in controversy is $200 to $5,000, overlap JP court and everything under $200 is the exclusive jurisdiction for under $200.  These became too busy and so counties asked for:

b) County courts at law have every power that the const county court has and everything that the legislature wants to give it.  Amount is controversy is $200.01 to the amount stated in the statute and if the statute is silent is goes to $100,000.  County Courts at law started in Harris County.  Harris County’s statute is silent.

c) Also wanted special courts for probate or probate courts – only deals with people that are deceased or competence and it is a type of case and there is no amount if controversy.  If there probate court you can file it in either the constitutional court (if not contested) or county court at law (if not contested).

3. The next level up is district courts:

a) Juvenile district courts

b) Family district courts – legislature wants these courts devote their time to family matters

c) District court or main trial court can hear juvenile and family cases unless the legislature restricts it.  Amount of controversy is $200.01 to infinity.

4. The small claims court – settles disputes up to $5,000. Usually doesn’t involve lawyer, no rules of evidence, and it is between individuals.  We will ignore this

5. Only county courts at law, probate courts, and district court judges have to be licensed attorneys.  JP and constitutional county courts do not have to be licensed attorneys.

O. Attorneys fees are only are only mandatory if it is by agreement or by statute but they area not included in the amount of controversy in the county courts of law.  In all the other courts the amount in controversy can include the attorney’s fees.

P. Interest

1. Prejudgment interest – there are two types

a) Eo nominee interest (interest in the name of the interest) – all interest provided for by the parties (such as in the promissory note) and it includes most, but not all, statutory interest.  Cannot include it in the amount of controversy but you can recover it in the judgment

b) Interest as damages – any other interest, that is not eo nomine, and it is included in the amount of the controversy and also in the judgment.  Put your car in the parking lot and it is stolen and you want to sue the owner for the value of the car and the interest on that amount because you are losing that money (you could have had the $4,000 in the bank making interest)

(1) You calculate the amount of pre-judgment interest on the day the suit is filed, but it continues while the suit is pending, it continues to run and grow until the day you get a judgment.

c) Post-judgment interest –every case gets this.

Q. Calculating amounts in controversy

1. Multiple parties – ordinarily the claims of multiple plaintiffs against a single defendant are aggregated, the separate claims are added together to determine the amount in controversy.  However, aggregation should not apply to divest a court o f jurisdiction on counterclaims asserted by multiple defendants.  On the other hand, if one plaintiff asserts separate, independent and distinct, though joinable claims against multiple defendants, each claim is judged on its own, and must independently satisfy the jurisdictional standards.

2. Include attorney’s fees and punitive damages.  Note, however, that Government code Section 25.0003(c), which fixes the minimum jurisdictions for county courts at law, and some other jurisdictional statutes EXCLUDE attorney’s fees, penalties, and statutory or punitive damages from amount in controversy

3. Include interest, except interest “eo nominee,” interest as interest

4. Do not include costs of the court.  Filing fees, deposition costs, etc. that are taxed against the losing party at the end of the litigation are not part of the amount in controversy

5. MULTIPLE CLAIMS. A court can assert jurisdiction over claims BELOW its minimum limits when they arise from the same transaction as the primary case.  The converse is true:  a court cannot acquire jurisdiction over claims in excess of its maximum jurisdictional limit.

6. Amendments increasing or decreasing claim.  If the pleadings properly set out an amount in controversy within the court’s jurisdictional limits, subsequent amendments INCREASING OR DECREASING the plaintiff’s claim have no effect upon the court’s jurisdiction if the increase is the result of the passage of time.  If, however, the amendments involve damages, which could have been claimed at the time of the original filing, the amendment will defeat the court’s jurisdiction.  If a plaintiff asserted a single claim, but alleged multiple theories of recovery, jurisdiction is determined by looking to the theory that would yield the largest award.

7. Non-monetary relief.  Often, a suit for non-monetary relief will have no amount in controversy.  Then, jurisdiction is in the court under its residual jurisdiction.  When a recovery or foreclosure on property is sought in addition to monetary damages, the amount in controversy is the GREATAER OF THE FMV OF THE PROPERTY SOUGHT OR THTE AMOUNT OF THE UNDERLYING DEBT.

8. Originally under the constitution we only had three courts:  JP (not lawyers and to help people locally and had smaller jurisdiction), and constitutional county court had somewhat larger jurisdiction (i.e., could hear probate) but still didn’t require lawyers but things like title to real property were reserved to district courts which required a licensed attorney as a judge.  Then the constitutional county courts started complaining that they needed more county courts so the legislature created County Courts at Law rather than more district courts and the jurisdiction of these courts is determined by statute (always check the statute).  Legislature is trying to make it to where the district courts and county courts at law can hear the same cases; however, there are exceptions such Harris Co. says eminent domain is exclusively in the County Court at law and not the district courts.

R. Bland Independent School District (on page 31). – not being able to sue the government is based on not being able to sue the king or the crown unless you have an exemption.  Prior to this you looked to the pleadings to determine if there was subject matter jurisdiction.  You attach SMJ with a PLEA TO THE JURISCITION.  The author has chosen this case and the Patterson case to show you the unusual areas of SMJ (standing and ripeness) 4 types of jurisdiction

1. SMJ – not waivable, fundamental, makes case voidable, and can be raised at any time

a) Standing – if you raise standing as an issue it is treated as a SMJ and can be raised at any time and can be raised at any time and void a judgment 

2. PJ

3. The ability to function as a court – is the court in term when some order is issued.  If the court is not in term those orders are void.  Term and session are not the same.  All courts are in term continuously every day of the year but they are not in session every day because they may be closed.  County Courts at Law will have terms, and you must read the statute because they may not have enough business (run in four month blocks).  Every once in a while a court will sign orders when it is not in term and these orders area void.

4. Jurisdiction to enter that particular order (flows into SMJ) – for example the JP court cannot order injunctions (can only give damages)

S. Patterson v. Planned Parenthood of Houston and Southeast Texas, Inc. on page 37 deals with ripeness.  If you have a ripeness issue you file a plea to the jurisdiction.  What has not been decided is how Rider 14 will be implemented.  Why can’t courts issue advisory opinions?  Because they would not be BINDING.  Want to be able to adjudicate a case or controversy so that it will be binding on the parties.  Justice Gonzalez thought PP lacked standing also.

T. The PRACTICAL EFFECT of SMJ is that because the issues implicate the court’s SMJ, the issue cannot be waived and may be raised for the first time on appeal.  Section 51.014 of the Civil practice and Remedies Code allows an interlocutory appeal from an order that “grants or denies a plea to the jurisdiction by a government unit.”

U. STANDING, the general test for standing in Texas requires that there

1. Shall be a real controversy between the parties which

2. Will be actually determined by the judicial declaration sought.  An association had standing to sue on behalf of its members when

a) Its members would otherwise have standing to sue in their own right

b) The interests it seeks to protect are germane to the organization’s purpose and

c) Neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit

V. GOVERNMENTAL IMMUNITY from suit also defeats a trial court’s SMJ.  Thus, for example, to establish SMJ over the state a plaintiff must plead waiver form immunity under the TORT CLAIMS ACT, or some other legislative consent to suit. But simply pleading the applicability of the TORT CLAIMS ACT is not sufficient. 

W. Criticism of the System – it is terrible system but not likely to get change because they are in a situation that they can’t get out of.

X. Problems on page 4 – these types of problems will be on his exam.  The bar exam usually 

1. Writ of possession for landlord goes to JP court and $6,000 in rent owed would go to the district court.  If there is a dispute over title to the property it is automatically in the district court

2. A divorce action can be heard special statutory court (family law court) or district court.  A divorce is a TYPE OF CASE and the amount in controversy is not considered.

3. When foreclosing on personal property the amount in controversy is the FMV of the property or the amount of debt whichever is greater, this is a $400 debt and the car is worth $20,000 so the amount in controversy is $20,000

4. Trespass to title action – an action to recover real property can only be heard only by the district court.

5. Plaintiff bitten by dog- sue for medical expenses and injunction to keep dog it.  JP court for $400 medical expenses and injunction in the constitutional county court or district court

6. Two plaintiffs suing one defendant for $3,000 each meets the amount in controversy because you aggregate and it would be in district court

7. 1000 plaintiffs suing for $200 - you aggregate and have an amount in controversy of $200K and can only be tried in district court due to the amount in controversy.

8.  Amount in controversy in $4,500 and you can use JP, county court, or district court

9. Include $495 principal, $50 (it is eo nominee interest not included) and $1,000 interest form date the note was due until suit was filed and $1,000 so the amount in controversy is $2,495.  As long at TC has SMJ on date suit was filed subsequent actions will not change jurisdiction, so increasing interest will not change the court or jurisdiction.  It can go to all three courts, JP, Constitutional County Court, or District Courts.

10. Eminent domain – can only be heard by district court.  If county court at law cannot hear title disputes, then the district court must hear it; HOWEVER, Harris County district courts are not allowed to hear eminent domain.

11. Constitutional County Court cannot hear contested probate cases.

Y. Recusal, disqualification, and statutory strikes

1. In re: Union Pacific Resources Company.  The new style for writ of mandamus is ‘In re’ and we no longer make it look adversarial, like we are suing the judge.  Wanted judge to be removed because the other parties’ attorney’s represented Judge Bennett.  RULE:  When a motion to recuse is filed, whether timely or not, the trial judge must recuse himself or send it to the administrative judge, in this case Judge Blackmon.  These are the only two options.  After being removed, Judge Bennett sends a letter to Judge Blackmon asking Judge Blackmon to reconsider (good old boy network).  Judge Bennett has no real standing to do this but Judge Blackmon reconsiders with no new evidence and reinstates Judge Bennett.  Then the other side goes for writ of mandamus to void Judge Blackmon’s allowing Judge Bennett to hear the case and gets the writ.  Then judge Blackmon and Judge Bennett went to the Supreme Court for a writ or mandamus reinstating Judge Blackmon’s second ruling and putting Judge Bennett back on the trial. RULE:  Must have an abuse of discretion and the remedy upon appeal must be inadequate to get a writ of mandamus.  Supreme Court ruled for Blackmon and Bennett because the appeals court was in error in thinking there was no adequate remedy, there is an adequate remedy – an appeal.  This is a common situation to have counsel represent judges on unrelated cases and to grant writs of mandamus for recusal in these situations would bog down the court system.  Writs of mandamus are not available for recusal absent extraordinary circumstances, writs of mandamus are available for legislative/statutory strikes or for disqualification and that is what the Supreme Court ruled in this case, that you cannot have writ of mandamus for recusal.  REMEMBER, the Supreme Court is only ruling on the writ of mandamus not whether the judge not recusing is reversible error.  The denial of writ of mandamus is what preserves the error for appeal.

Z. Mandamus is proper when two conditions are satisfied:

1. There is a clear abuse of discretion committed by the trial court

2. No adequate remedy by appeal exists

AA. Campaign contributions by themselves are not enough to require recusal otherwise the system would fall apart

AB. Judicial bias, #8 cannot be proved by showing that the trial judge overruled all your motions.  You must have bias relevant to recusal must be from an extra-judicial source.

AC. Rule 18a contains the procedure that must be followed when filing a motion for disqualification or recusal.  Remember, for non-constitutional recusals, not constitutional disqualifications, any complaint is waived if not made timely in writing.  Also note that after a motion is filed, if the judge refuses to voluntarily recuse himself from the case, the judge under attack must request the presiding judge to assign another judge to hear the motion.  Except for “good cause,” the judge may take no further action in the case once the motion is filed until after the motion has been resolved in favor of allowing the judge to proceed.  Because trial procedures stop, a frivolous recusal motion may be used as a stalling mechanism.  To limit this tactic, the legislature enacted CPRC Section 30.016, which allows a judge to continue tot preside over a case after a tertiary (third or subsequent0 recusal motion.  This statute is invoked whether the motion is the first against a third new judge or the third against the same judge.

AD. AVAILABILITY OF MANDAMUS.  Mandamus is proper when two conditions are satisfied:

1. There is a clear abuse of discretion committed by the trial court, and

2. No adequate remedy by appeal exists.

AE. When a recusal motion is erroneously denied, however, the judge’s orders are not void. Because TRCP 18(a)(f) expressly provides for appellate review from a final judgment after denial of a recusal motion there exists an adequate remedy by appeal, and mandamus is not available.

AF. Per the Texas Supreme court a judge has the power to sanction after a motion for nonsuit is filed.

AG. INTERESTED JUDGE.  How much interest is enough to disqualify?  It is settled law that the interest, which disqualifies a judge is that interest, however small, which rests upon a direct pecuniary or personal interest in the result of the case presented to the judge or the court.  The court further noted that even in cases where a judge may not be legally subject to disqualification, the judge’s “sense of propriety” is often a good reason for voluntarily recusing himself.

AH. AFTER-ACQUIRED KNOWLEDGE that the judge was interested.  If the judge would have been constitutionally disqualified the judgment is “absolutely void,” “a nullity” and may be collaterally attacked.  However, this consequence does not attach to recusals based on non-constitutional grounds, and they may be waived by failure to timely protest. 

AI. CAMPAIGN CONTRIBUTIONS AND RULE 18(B).  Thus far Texas has held to the view the campaign contributions form lawyers or litigants do not justify recusal.  The Supreme Court Advisory Committee is considering amendments to Rules 18a and 18b that would address issues with this subject.

AJ. JUDGE AS COUNSEL IN THE CASE.  The disqualification affecting a judge who has been a counsel in the case operates to disqualify a judge whose law firm has been a counsel while he was a member.

AK. PROOF OF JUDICIAL BIAS.  Bias relevant to recusal must be form an extra-judicial source.  That is, it cannot be proven from the judge’s conduct of the case in which the question is raised (i.e., he overruled ALL my motions).

AL. DEGREES OF KINSHIP – CONSANGUINITY (BLOOD RELATIVES).  Under Rule 18b(1)(c) and (2)(g), the judge may not be related to any party by affinity (marriage) or consanguinity (blood) within the third degree nor to an attorney in the case within the first degree.  The method of spelling out degrees is spelled out in rt. 5996h(1) V.A.C.S.  Each lineal generation (descendents and parents, grandparents, etc.) counts as one degree.  Parents and children are separated by one degree and grandparents and grandchildren are separated by two degrees.  One must add the number of generations between the judge and the nearest common ancestor of the judge and the judge’s relative to the number of generations between the relative and the nearest common ancestor. Thus, the judge’s sister is related to him in the second degree, his nephew in the third degree, etc.  Adopted children are treated as if they were natural children.

AM. DEGREES OF KINSHIP – AFFINITY 9RELATIVES BY MARRIAGE).  The judge and the judge’s spouse are related by affinity in the first degree, but other relationships are treated as if the judge had the same relatives as the spouse.  So if the spouse and X are related in the third degree of consanguinity (that is by blood), then the judge and X are related in the third degree of affinity.      

AN. In re Canales.  Judge Densen was assigned to this case during the dates May 24-26, 1999, and May 27-29, 1999, and then he was assigned to the case permanently on June 7, 1999.  The motion to recuse was filed on 8/13/99, which was after all three motions.  The judge did not recuse himself.  She sought a writ of mandamus under Government Code 74.053, which is a statutory strike.  A retired judge must be 65 and have served 10 years when he left his elected office which is a judge that is vested in the retirement plan and if retired you get one statutory strike (also allowed a statutory strike for an active judge who walks down the hall) and it must be timely made, before any motions are made.  You have unlimited strikes against any judge that is not a retired judge (vested in the retirement plan , question is when they left there last elected office where they vested in the Texas retirement plan) or an active judge, called a former judge. We can get rid of a judge in the following manner:

1. Constitutional disqualification

2. Statutory strikes

3. Recusal

4. Assassination 

AO. Read pages 62 through 92 for Thursday (he will not cover pages 57 through 62, but we are responsible for it).  Professionalism and the Texas Lawyer’s Creed.  There is concern that these codes and creeds may actually provide a new arena for conflict instead of lessening conflict.

1. If the codes are enforced by sanctions, they will encourage more conflict over matters that have nothing to do with the merits of the pending case.

2. They may impose standards that are somewhat different than t he Rules of Professional Conduct thus creating conflict as to which standard is applicable to a particular situation.  However, most lawyers and judges think the statements have worked, resulting in far less obstreperous conduct in litigation.

AP. Review – if a visiting judge was vested under the Texas retirement system when he left his last elected position or is an active judge then you have only one statutory strike.  If the visiting judge is not vested (simply a retired judge) when he left office then you have unlimited strikes.  If non-vested judges are continually assigned you have a max of 3 strikes and the case will continue (you can still exercise your strikes but the case will continue).

AQ. Withdrawal of Counsel.  Moss v. Malone on page 62.  You do not have to take a case but once you take on a client you may be caught in a bad situation that you can’t get out of.  The lady, Moss, is not trying to delay the case.  Was the trial judge being fair?  She doesn’t disagree with the withdrawing lawyer not being her attorney.  The judge says he knows that allowing the withdrawal will cause him problems and he is correct.  She shows up for the next hearing thinking Mr. Andrews is her attorney, but he is not and did not want to open himself up to liability by going to court with Moss.  There was obviously a miscommunication.  The judge granted a 30 day continuance and at the May hearing she was again without counsel and she asks for a motion for continuance and the defense counsel was opposed to it, which is not unfair because of his duty to his client to get the case litigate.  The judge refused the continuance and during the recess the defense let her know that she would be “crucified.”  She has two options to dismiss the case or try it pro se and she decides to drop the case and she may understand the full impact of her decision.  She non-suits her lawsuit.  The judge is trying to be fair to her and let her know her options.  She was able to get a lawyer for her motion for a new hearing because that is very different from preparing for trail in 16 days.  She just doesn’t re-file because the statute of limitations has run.   When the judge allowed the attorney to withdraw he did not follow Rule 10.  The trial judge could have gotten himself out of this mess by giving her 57 days, with no interim steps required or instead of two short periods of time.  If you are going to allow an attorney to withdraw you MUST follow Rule 10 (it is mandatory).  The contract with the client is voidable on the client’s side but not on the lawyer’s side.  If you are fired you can still be paid for work performed.  Just because the lawyer wants out, does not mean he will be allowed out especially the day before trial, but more than likely if there is animosity between the attorney and the client the judge will let the attorney withdraw and allow the client time to find new counsel.  Be careful before taking on a client and if you do want to withdraw follow Rule 10.  Don’t go to the courtroom for somebody who is not your client because there is an implication that you are representing that person.

AR. Client’s discharge of counsel.  Late withdrawal of counsel created problems for judges who are trying to get cases to trial.  Some judges will make a lawyer stay in a case until the parties have completed alternate dispute resolution, hoping that the case will be settled.

1. Texas Disciplinary Rules governing withdrawal must also be considered when an attorney considers withdrawing as counsel.  Rule 1.15(d) requires a lawyer who terminates representation to take reasonable steps to protect the client’s interests including

a) Giving reasonable notice to the client

b) Allowing time for employment of another attorney

c) Surrendering papers and property to which the client is entitled

d) Refunding any advance payments not yet earned by the attorney

2. One attorney in a firm must be designated the “attorney in charge” per Rule 57.  All communications from the court or other counsel with respect to the actions must be sent to the attorney in charge.  In addition Rule 9 generally limits a party to two counsel at trial.  An exception may be made in “important” cases or upon special leave of the court.

3. Disqualification.  Sometimes an opponent will move to disqualify counsel.  Sometimes the motion is used as a tactic to slow down litigation and interfere with the opponent’s trial preparation.

II. Chapter 2, Personal Jurisdiction

A. Introduction – a resident defendant is always subject to the jurisdiction of the state in which they reside.  It is non-residents we need to worry about.  All courts area bound by the US Supreme Court in this area.  In order to obtain jurisdiction over a Non Resident you must have a BASIS OF JURISDICTION AND NOTICE (two sides to the same coin0 to satisfy the Due Process Clause.  Notice is not the same thing as knowledge of the suit.  There is a single US Supreme Court case on NOTICE that says notice given must be reasonable in giving defendant notice of t he law suit.  Personal service always meets the notice requirement of Due Process and can be hand-delivered or US Postal Service.  Mullane comes into play with substituted service where the service is to a substituted person such as the defendant’s spouse.  Also have service by publication, which generally is not adequate except in areas of trespass to the title or divorce and can only be used when other methods of service will not work.  We will only be talking about jurisdiction over non-residents.  Basis for jurisdiction over NR can be obtained by:

1. Presence – the NR was present in the state of Texas and was served within the borders of Texas and if you serve them correctly you will have notice and jurisdiction.  Presence only goes to the basis of minimum contacts.  Negates idea that it is too inconvenient to come to Texas for trial by being convenient enough for that person to visit friends.

2. Consent to be sued

a) Express consent can happen by contract, a forum selection clause and absent fraud it is fine and all you have to do it give notice.  You can consent by answering a lawsuit or appearing in the courtroom on the day of trial.  If you have express consent and adequate notice you will have jurisdiction.

b) Implied consent is now relegated to minimum contacts. 

B. Service of Process – there are two rules Rule 106, service within the state of Texas against resident or non-resident it is the main rule of Service of Process. To serve someone beyond the border use Rule 108, also applies to residents and non-residents.  Have statutes that deal with service of process called long arm statutes but there is no requirement that you use them to get jurisdiction if you use Rules 106 and 108.  There are also rules for serving corporations.  What we need to learn in this course are the general things that we need to use all the time.  Long arm statutes were passed because of a mistaken belief that Rule 108 was limited to only in rem and quasi in rem cases and not for in personam jurisdiction, but the Supreme Court has since clarified that Rule 108 can be used for all types of jurisdiction.  Only have three types of entities to serve; humans (serve personally or if you use the mail the service must be signed by the defendant and if not you must reserve the defendant and the defendant would have knowledge but not service because his wife signed the return receipt), corporations (have statutes dealing with this), joint ventures, and partnerships (can serve any one of the partners to bring the partnership into the case).  Partnerships can have both human and non-human parties.  For a Texas Court to assert its power over a defendant, the Texas rules and statutes governing service of process must be followed.  Further, these procedures must provide reasonable notice of suit, as required by the Due Process Clause of the US Constitution.  Once petition is attached t to the citation, which is prepared by the Clerk it is ready for service.  The citation has the names of the parties, plaintiff’s lawyers, and other information about the lawsuit. After the defendant has been served with process, the person who served process must make a “return of service” pursuant to Rule 107.  The return notes the date, time, and method of service.  Upon completion it is filed with the clerk.

1. Methods of Service of Process.  Rule 106 provides tow preferred methods for service of process:

a) “In hand” delivery

b) Registered or certified mail, return receipt requested.  In addition Rule 106 provides that if an affidavit is filed showing that attempts under EITHER method of personal service have failed, the court can specifically authorize an alternative (or substituted) method of service.  Strict compliance with Rule 106’s requirement of a supporting affidavit, which describes the unsuccessful attempts, must be met if the substituted service is to give the court jurisdiction over a defendant who does not personally appear.  A default judgment taken against a defendant without notice or without proper service is constitutionally infirm and will not stand.  Rule 106 specifies that “leave with” service – made by leaving the papers at the person’s customary place of business or residence with a person over the age of 16 years of age – as one method of substituted service.  Substituted service may be authorized, however, in any manner that the evidence shows would be reasonably effective to give defendant notice of the suit.  The order for substituted service must specifically identify the means of substituted service authorized by the court. 

(1) Methods of service other than personal service are not favored because they do not provide proof that actual notice of suit was given to the defendant.  While ACTUAL notice is not required, the service must be calculated to bring the suit to the attention of the defendant under the circumstances. 

2. Persons Authorized to Serve Process.  In Texas, sheriffs, constables, any person authorized by law, or a person authorized by written order of the trial court can serve process.  The clerk of the court may serve process for a fee, but the record must show a court order authorizing such service.  No interested party may serve process; thus, the rule disqualifies the parties’ attorneys and their employees.  Service of process is VOID if made by one without authority to make it.  The person who serves citation must sign the return of service showing when the citation was served and the manner of service.  An officer’s failure to sign such a return makes it FATALLY DEFECTIVE as support for a DEFAULT JUDGMENT.  When service is by certified mail, the return receipt with the addressee’s signature (the “green card”) must be filed.  Finally, when a layperson makes service of process, the server must verify the return. 

3. Waiver and Acceptance of Service  - this is a wonderful way to avoid service of process and it used often in divorce cases.  It must be filed under oath after the suit has been filed and this catches a lot of attorneys.  Attorney must file the petition first and then get the waiver of service and if it happens any judgment can be set aside and if it does happen redo the waiver.  If you do not follow the service precisely it will not support a judgment and the fault lies with the plaintiff’s attorney and if you are a defendant a default judgment can be set aside if the rules were not followed.

4. Whom to serve

5. Service on Non-residents

6. Service on military personnel – not on the exam but be aware of it

C. Consequences of Failure to Properly Serve the Defendant

1. To attack personal jurisdiction you file a special appearance and it attacks the basis for jurisdiction under the Due Process Clause.  If a motion for special appearance is granted the lawsuit is dismissed

2. To attack the notice you file the motion to quash citation or notice and it is the most useless motion there is but it is always on the Bar exam.  It only delays the answer date, that is all it does.  If there is some defect in notice we have to allow the defendant some way to attack it.  If granted, then what?  Give them more time to answer and it is though you were properly served when the judge signs the motion to quash and extends the time for the defendant to answer.  If you have defective service such as wife signed the return receipt in violation of Rule 106.  If you decide lets allow it to go to default judgment and then correct it (set it aside) based on defective service but you must be absolutely certain.  You can file an answer but you are now considered to have appeared.  So you have three options:

a) Motion to quash (again considered to appear)

b) Answer the lawsuit and waive it

c) Allow it to go into default and get the judgment set aside down the road

d) People who are sued cannot just ignore lawsuits.

3. To attack SMJ you file a plea to the jurisdiction

D. Three types of default judgments

1. A no answer default judgment (defendant admits liabilities but not unliquidated damages and plaintiff must prove these such as with PI cases).  Liquidated damages are proved up by some document such as a promissory note

2. Post answer default judgment – the defendant filed an answer to the merits but failed to appear at trial.  Defendant admits nothing and the plaintiff must prove its case.

3. Nil dicit default judgment (very unusual) – defendant files a dilatory answer such as a special appearance and the special appearance is denied and then does not show up for the trial on the merits and it is considered a non-answer.

E. You set aside all three types of the above default judgments with the same methods:

1. Direct appeal

2. Motion for new trial

3. Restricted appeal (writ of error)

4. Bill of Review

F. Zuyus v. No’ Mis Commuications, Inc.  Service was returned marked “unclaimed.”  Because he did business in Texas the plaintiff used the long arm statute to reach the defendant.  You are doing business in the state of Texas and you haven’t appointed an agent then the secretary of state will be your agent for service and once the secretary of state receives the citation the clock begins on the time that the defendant has to answer.  The Whitney certificate (proves up the service of process via Secretary of State), the certificate the secretary of state files about the defendant’s last known address.  Complying with Texas’s long arm statute meets the Mullane case and you do not actually have to receive notice to be effective notice and you have basis of jurisdiction, which is minimum contacts.  First I don’t have notice and the court says you have notice of the suit NO notice is required for the damages hearing.  Once you have notice of the lawsuit it is up to you to keep up with the hearings involved in the suit.  This type of service of process may be better than Rule 106 (if you can use it) because there is no requirement that the defendant sign the return receipt so this is an example of the long arm statute being more beneficial to you.

G. Caldwell v. Barnes on page 82.  This suit almost defies imagination.  The defendant never learned about the suit because the paid process server lied and never served it.  He didn’t learn of the default judgment until 22 months after it was entered, when the plaintiff sought enforcement of the judgment in Colorado using the Full Faith and Credit Clause but only if the entering court has jurisdiction.  The defendant is notified that there is a judgment in Texas that is being enforced and he collaterally attacks the judgment.  Enforcement action is pending in Colorado and he finds the lying process server.  Meanwhile, the Texas plaintiff files for a declaratory judgment to have the judgment declared valid and defendant answers that declaratory judgment and the trial court treats this whole mess as a bill of review.  The problem is there is no reason for the plaintiff to file a declaratory judgment because there is a final judgment and defendant file for a new trial but it is too late for that.  The trial court should have dismissed both these suits and had Caldwell file a fill of review.  Barnes, the plaintiff, filed the declaratory judgment, which was unnecessary because he already had a judgment.  The trial court treated this whole “mess” as a bill of review.  May delete this section next semester because it is very technical and gives us just enough information to make us dangerous and it is covered in Texas Trial and Appellate procedure.  The main issue in this case whether Caldwell can bring the bill of review especially since he did not use all his legal remedies in Colorado.  The focus in this case was whether the petitioner of bill of review had adequate legal remedies.  Did defendant have an available, adequate review in Colorado, which would keep him from having an equitable bill of review in Texas.  Court makes it clear that the available and adequate legal remedies are TEXAS legal remedies. When you attempt to overturn default judgments you have three remedies:  

1. Motion for a new trial  

2. Writ of error (now called a restricted appeal)

3. Bill of Review, which has the following elements (it is an equitable remedy, it is NOT a legal remedy, be sure to take the REMEDIES course if you plan on practicing and there are two remedies which are LEGAL REMEDIEIS WHICH ARE DAMAGES AND EQUITABLE REMEDIES.  Legal remedies were found to be inadequate in all situations (in England), so you can only get equitable remedy if your legal remedy is inadequate:

a) A meritorious defense to the cause of action alleged to support the judgment

b) That he was prevented form making by the fraud, accident, or wrongful act of his opponent

c) Unmixed with any fault or negligence of his own.

4. Equitable remedies do not have statute of limitations called LACHES, which is the equivalent of the statute of limitations for equitable remedies.  Some states have courts of equity and courts for legal remedies.  The courts will use the legal statute of limitations as a reference point to determine laches (a rarely used defense to an equitable remedy).  In the case, the courts use 4 years.  Texas lets its judges rule on both legal and equitable remedies. 

H. The student edition lacks the appellate timetable, which means the rulebooks are sold at a discount.

I. The Peralta v. Heights Medical Center, Inc. is an important case.  Applies if your client has a no service or no answer default judgment.  The court held that a judgment entered without notice or service is constitutionally unfirm.  Thus, the meritorious defense requirement, which prevented the petitioner from invalidating the judgment, violated due process.  If you have a violation of due process relative to a default judgment, it will automatically invalidate (make void) the default judgment.

J. Amended pleading – seeks a more onerous judgment (i.e., more money) or adds another cause of action, every court has held that you must re-serve the respondent rather than just sending a copy.  Once a party has answered, it is OK to communicate via copies, but if there is no answer there is still a danger that the respondent was not informed by the lawyers.  The Eastland Court does not follow that.  The simplest thing to do is just re-serve.

K. Originally the problem with NR was that most suits were locals and few actions went outside the states and because of this the US Supreme Court was hesitant to exercise in personam jurisdiction over NR.  Pennoyer v. Neff provided the bases for personal jurisdiction were limited to presence and express consent.  When you seek an in personam judgment it is important because it will follow the person anywhere based upon Full Faith and credit clause.  In personam jurisdiction and judgment is the best for the plaintiff.  You can take the judgment from state to state (wherever the defendant has property/assets) and the judgment also lasts forever.

L. Other two causes of action are in rem (admiralty, divorce, and a trespass to try title, these judgments do not go against the person and do not follow the defendant anywhere so the basis of jurisdiction is the property itself).  If land is in Texas and party is in Oregon , Texas can hear the case.  The judgment is against the property and it was a matter of necessity.  Quasi in rem was recognized because lawyers convinced the courts that in some cases where we could not obtain in personam jurisdiction and the suit was not about the property.  It does not go against the defendant himself, it only adjudicated his rights relative the property so if the court had jurisdiction over the property, he could draw the defendant into the forum.  It is a form of judicial blackmail (lose it or answer).  Plaintiff would file suit for assault and battery and attaches the defendant’s property (property is not related to assault and battery).  The attachment is a cloud on the property and the defendant is notified that the court has attached Blackacre and the defendant has to options is to ignore it or answer it and if he ignores it and the property will be sold to pay the judgment for the assault and battery and if there is an overage, the balance will be sent to the defendant.  If there is not enough to cover the judgment, the plaintiff must start the process all over again with another piece of property. If the defendant decides to answer the suit, that answer serves as the basis for jurisdiction.  If he answers, the case is no longer about Blackacre, the assault and battery is then tried on the merits (quasi in rem was dealt with in Harris v. Balk).  As people became more mobile, the presence and consent from Pennoyer was tool restrictive and states began to expand basis for in personam jurisdiction (Texas did it by saying those doing business in Texas were subject to in personam jurisdiction).  International Shoe case expands the bases for inpersonam jurisdiction by saying that NR were subject to personal jurisdictions if they have minimum contacts (MC) with the state, as long as it does not violate due process.  MC is what is used most often today.  Still have two causes of action out there (quasi in rem and in rem) and states again got ahead in this.  Finally in Schaeffer, the US Supreme Court expanded International Shoe to quasi in rem and in rem (but literally it did not affect in rem because property is a true basis for jurisdiction).  However, it threw the quasi in rem judicial blackmail out the door and jurisdiction can no longer be based on Blackacre, it must be based on presence, consent, or MC.  You have to get in personam jurisdiction and then attach Blackacre and property in other sate.  You would not pursue a quasi in rem action because you have the same burden as an in personam action but would limited to only attaching Blackacre and there is not full faith in credit in the case (Quasi in rem is still used for attachment, sequestration, and garnishment are used to prevent the defendant from disposing of property prior to the judgment).  Don’t want to do quasi in rem after quasi in rem or quasi in rem followed by in personam action because the statute of limitations is running.   The basis of jurisdiction for in personam is the defendant, NOT the property.  Property by itself is not sufficient to establish jurisdiction.  If the defendant visits the property consistently, it is the visits to the property to give a court jurisdiction.  DEFICIT JUDGMENT ALLOWS YOU TO GO AFTER OTHER PROPERTY (have $100K judgment and Blackacre is only worth $50K and the remaining $50K is a deficit judgment).  The basis for jurisdiction is:

1. Presence – the defendant is served in this state

2. Express consent (must still give them notice via Rule 108 or a long arm statute). 

3. Minimum contacts is not the only basis for jurisdiction even though it is used most often.  So do not forget #1 & 2.

M. Jurisdiction is only one side to due process with the other being notice.

N. States have even made it such that even one 

O. Helicopteros Nacionales De Columbia v. Hall.  Trial judges are more likely to bite on quantity of contacts rather than the quality of contacts.  Based on the facts would the defendant be surprised to be called into Texas courts.  Sometimes we cannot see the forest for the trees because we burden our trial court judges with too much information.  As a plaintiff’s lawyer, you need to find out in discovery the defendant had with Texas whether related or not (every telephone call, e-mail, etc) because the trial judge will put himself in the defendant’s shoes and ask if he would have been surprised.   You MUST cite Texas cases on MC (as opposed to US Supreme Court cases) because judges like to hear about things they have written and because Texas cases purportedly follow US Supreme Court decisions.  Take the intelligence of the judge into consideration and also what level of court you are in (trial court, appeals court, or Texas Supreme Court).  There were awfully good judges disagreeing at different points in time.  Do NOT take much time trying to reconcile these cases.  Instead know what it required in a MC test and I know what is required for the plaintiff’s side and what it required for the defendant’s side.  Trips, purchases, etc.  were determined to not be enough MC.  Great dissent by Justice Brennan.  Texas Supreme Court said there was enough MC and then the US Supreme Court focused on the quality of the contacts.  Must be aware that there are results oriented decisions.  It is a good ruling for the plaintiff, but I don’t have any idea how the court arrived at that result.  “Jurisdiction by Necessity.”  If plaintiff had added negligence of pilots, the case may have gone the other way.

P. Schobohm v. Schapiro.  Detail every contact the defendant had with Texas and the Texas business, Hangars.  How many times has he came to the state of Texas personally?  Four.  The case did not even address the number telephone calls or letters.  The defendant files a special appearance and the trial court sustains it and the case is dismisses.  The plaintiff appeals and the Appeals Court affirms the trial court.  The Texas Supreme Court reversed and said there was general jurisdiction based on the continuous and systematic contacts with the state.  The case was for non-payment of lease payment and the defendant had not signed the lease.  The defendant should not have been surprised at being called into court in Texas.  Note:  the plaintiff’s actions do not matter for jurisdictional purposes. 

Q. The Texas jurisdictional test was developed in O’Brien v. Lampar Co.  As written, it only dealt with specific jurisdiction and was expanded in Schlobohm to add general jurisdiction.  Numbers one and two of the Texas test on page 95 deals with MC and #3 deals with fair play and substantial justice.

R. Delete the following pages for recitation – PAGES 273-308 on complex litigation because he needs more time for discovery.  It will not be on the examination.  We will not deal with that section at all.

S. Asahi Metal Industry v. Superior Court of California.  The plaintiff is settled and the two parties that are left are foreign corporation Cheng Shin from Taiwan and Asahi from Japan.  It is a plurality decision in which half the justices think there are no MC and the other half thinks there is MC but it does not comport with fair play and substantial justice.  However, the justices agreed as to the result.  This case would have been different if the plaintiff, Zurcher, had not settled out.  Taking jurisdiction over two foreign corporations would result in quid pro quo, i.e., foreign countries would take jurisdiction over US corporations.  There is also a problem with the judgment being enforced.  The choice of law would be California law.

T. Guardian Royal Exchange Assurance, Ltd. V. English Clays, PLC.  English Guardian says they are only an excess insurer rather than a primary insurer.  The Supreme Court adds a new term called substantial connection (there must be a “substantial connection” between the NR defendant and Texas arising from action or conduct of the NR defendant purposefully directed toward Texas, i.e., purposeful availment so it fits in #1), which would be found in number 1 in the Texas jurisdictional test (from the O’Brien case).   The court found MC and determined that the cause of action arose to from those contacts.  Numbers 1 and 2 deal specifically with MC; however, all three elements (the inclusion of fair play and substantial justice) is a part of the MC Test.  You have 3 elements in the MC test.  If you find Numbers 1 and 2, you almost always get through fair play and substantial justice, but in this case you don’t and there are five factors to determine fair play and substantial justice:

1. The burden on the defendant

2. The interests in the forum stat in adjudicating the dispute (doesn’t care if it is between insurance companies but is very hesitant to let an insurance company off on jurisdiction if the company may have harmed an individual insured, it is a policy decision an jurisdiction was even found in the McGee case that just contact via the mail was sufficient for jurisdiction over the insurance company).  Courts did not want to deal with two English plaintiffs and applying English law.

3. The plaintiff’s interest in obtaining convenient and effective relief

4. The interstate judicial system’s interest in obtaining the most efficient resolution of controversies

5. The shared interest of the several stated in furthering fundamental substantive social policies

U. Special Appearances will likely be granted if you have two foreign companies 

V. Special Appearance is the vehicle to challenge jurisdiction.  In a special appearance, the court determines only the defendant’s amenability to service of the process issued by the courts of Texas.  The special appearance attacks the basis of jurisdiction (challenge presence by saying client lured into forum or challenge the forum selection clause.  BAR Examiner has had a Texas resident filed by a Texas resident and in fact ONLY NR can file a special appearance.  The basis of jurisdiction for Texas residents is DOMICILE.

W. Two questions:  the level of discovery.  Special appearance does provide for discovery but there is a question as to how much discovery is allowed.  There is also a question of having to use the “subject to” language (especially relative to venue).

X. Verified means “sworn to.”  The special appearance must be made by sworn motion.  The rule does not state any details about the form of the verification (sworn motion under oath), and the preferred practice is to have the client or representative of the client verify based upon personal knowledge.  Jurisdiction to act as court, jurisdiction to enter judgment, and SMJ cannot be waived.  PJ can be waived and in Texas it is via a general appearance.  A general appearance is a waiver to contesting PJ.

Y. Any appearance other than a special appearance is a GENERAL APPEARANCE, which then becomes a basis for jurisdiction.  It will be a general appearance if you show up or answer the petition without doing a special appearance first.

Z. On a special appearance we look at the pleading and also any evidence including oral testimony.  Case law allows your defendant a reasonable amount of time to come to Texas and testify on that issue and exit the estate; however, it will not exempt him from service of process on other suits that may be filed against him and the basis of jurisdiction will be PRESENCE (no immunity from other lawsuits) and tell your client to give testimony via an affidavit or deposition. 

AA. Dawson-Austin v. Austin on page 113.  The couple is from Minnesota.  Wife has only been to Texas for a business convention 8 or 9 years ago.  Wife’s problem with Texas is that there are no sufficient contacts on her part with Texas to justify Texas doing the property settlement.  The hearing aid business is worth $40M.  Wife goes to California and files for divorce and husband comes to Texas and files for divorce on the first day that it is legally possible (H is forum shopping) and H is subsequently served.  W filed pro se a single instrument including a special appearance, a motion to quash service of citation, a plea to jurisdiction of court, a plea in abatement, and subject to all of the above an original answer.  Trial Court denied the motion based on it being un-sworn and the motions not being made “subject to” the special appearance, which would result in a general appearance.  The Court of Appeals failed to rule on the “subject to” language issue and because the appeals courts were split on it, the Supreme Court dealt with it in this case.  H contends that an un-sworn general appearance is a General Appearance and the Supreme Court.  Then H says if un-sworn special appearance can be cured, it must be cured prior to the court ruling in it.  The Supreme Court says the special can be cured as long as it is prior to the General Appearance and H says she did make a general appearance because she did not use the “subject to” language and the Supreme Court did away with the requirement of “subject to” language to have a valid special appearance.  W wants a continuance for further discovery and have representation all based on and tied to the special appearance.  How far can discovery go for a special appearance?  Any discovery would have to be limited to the special appearance.  Rules allow you take discovery, but the rule is dangerous if you do not know what you are doing, there are lots of procedural traps.  H is trying to make W appear by setting this for hearing and she asks for a continuance and he says but that is a General Appearance.  Did W make an appearance by filing a motion to quash?  No, because Motion to quash is moot the moment you file it because it only gives you more time to answer and is in effect an answer and is considered a general jurisdiction, but because the parties did not argue the motion to quash so she still has not made an appearance.  The court could grant the divorce but could not divide the marital property because it would violate the Schaffer US Supreme Court case that requires MC for quasi in rem actions.   Marital bonds are considered to be a quasi in rem or in rem action, even though the defendant has no contact with the jurisdiction (could also be called jurisdiction by necessity; otherwise, people could never get divorced).  For child support you need jurisdiction over the child and for alimony you need in personam jurisdiction.  The court does not have jurisdiction over the property.  H’s lawyer is trying to bate her into appearing before the court by setting hearings and it is perfectly ethical.

AB. Temperature Systems, Inc. v. Bill Pepper, Inc.  Breach of an oral contract with an HVAC placement service.  Plaintiff is a Texas corporation and the defendant is a Wisconsin corporation.  If the plaintiff fails to allege any personal jurisdiction bases, then the defendant only has to prove that he is a NR.  If the plaintiff puts bases for jurisdiction in the pleading the defendant must rebut the allegations in the pleading and any evidence presented relative to the basis for jurisdiction.  At the hearing, evidence is being presented as to general jurisdiction and the defense should object because it is not in the pleading and the defense lawyer is only supposed to have to deal with what is pled.  When the defense did not object to evidence of general jurisdiction, he tried the issue of general jurisdiction by consent.  There was plenty of continuous and systematic contacts with Texas.  Defendant would have objected that evidence of general jurisdiction was not supported by the pleadings and would have been sustained and then plaintiff would have files an amended??  Trial by Consent occurs when you consent to the lack pleadings to support the evidence. 

AC. APPEALING THE SPECIAL APPEARANCE DECISION.  If a trial court grants a defendant’s special appearance, it signs an order of dismissal, which is a final order disposing of all issues and parties and is immediately appealable to the court of appeals for review.  If the special appearance is denied, however, the order is an interlocutory order. Until 1997, an interlocutory order denying a special appearance could not be appealed until a final judgment disposing of all issues and parties was signed.  This was less than satisfactory to defendants who believed their special appearance had been erroneously denied, since it meant they had to spend time and money to litigate the case in Texas before they could have the decision reviewed.  In the 1997 legislative session the interlocutory appeal statute was amended allowing an interlocutory appeal when a trial court “grants or denies a special appearance of a defendant under Rule 120a, TRCP, except in a suit brought under the Family Code.  Mandamus is available to review special appearance orders in family law cases.  Thee amendment did not specify the time period within which the appeal must be perfected, but it is reasonable to conclude that the procedure is guided by TRAP 28.1, which requires that notice of an interlocutory appeal must be filed within 20 days after the judgment or order is signed.   

AD. Direct attacks, legal motions for new trial, and direct appeals.  Direct attack is to attack a judgment that is void or voidable.  Get the judgment set aside and a new trial. Can direct attack a void judgment and can also use collateral attack but it must be a VOID judgment and those are very rare.  PJ is usually handled via a direct attack.  When you collaterally attack a judgment is to avoid the effects of the judgment in a later proceeding.  A direct attack is used to set aside a judgment.  Collateral attack is normally used as in the Layton case where a sister state is trying to enforce judgment and you collaterally attack the sister state’s judgment such that Texas will not enforce it (but the judgment will not be set aside as in a successful direct attack).  Or have a divorce in which marital property is divided and later have a trespass to title action in which the plaintiff tries to void the divorce decree relative to the property that was divided.  The division of the property in the divorce decree is void.   Only have 4 types of void judgments (lack of PJ, lack of SMJ, no jurisdiction to enter a particular judgment, or no capacity to act as a court) and a judgment can be void, voidable, or valid.

AE. Layton v. Layton on page 125 – you have nil discit default judgment but court does not use that phrase and only calls it a default judgment relative to the wife’s not appearing for the Texas divorce.  Impossible to book brief this case.  You need the details to understand the point of the case.  This case is to show a collateral attack, which can only be used on a void judgment (this would have been void because he was not served). The husband’s huge ERROR was appearing in the Maryland court, he should have ignored the Maryland judgment and tried to get in Federal Courts based on Maryland not giving full faith and credit.  When collaterally attacking a void judgment in a sister state you have two options:

1. You can ignore the lawsuit in a sister state, allow it to go into default, and then collaterally attack it her.  If you pursued this course of action, the husband should not have appeared in Maryland.  

2. Exercise all your options in the Maryland courts.  Having appeared in this capacity he must continue to pursue in the Maryland cases and would eventually get to the US Supreme Court (lack of due process due to defective service).

AF. Full faith and credit is simple:  as long as entering court has jurisdiction the judgment will be upheld anywhere.  Does not matter whether or not you and Texas courts agree with the judgment of the sister state.  Converting a Maryland judgment into a Texas judgment and the defendant’s only defense is lack of jurisdiction.

AG. Not recognizing the Texas divorce so it is not giving full, faith, and credit and that could have been litigated.  The husband also has an affirmative offense, res judicata.

AH. Child custody and child support are not subject to res judicata, it is based on time.

AI. FNC assumes jurisdiction (rightly or wrongly).  There are two types

1. Statutory FNC only covers personal injury and wrongful death.  Must file no later than 180 days after filing for transfer of venue.

2.   All other FNC cases are covered under COMMON LAW FNC

AJ. Feltham v. Bell Helicopter Textron, Inc.  on page 130.  Case has a crash in Canada, deceased was Canadian, and plaintiffs are Canadian.  The defendant is connected with Texas (helicopter designed by Bell).  No issue of jurisdiction in this case.  In FNC you have jurisdiction but you decline to exercise the jurisdiction.  The factors to be reviewed come straight from the statute 71.051(b).  The burden on the defendant is a preponderance of the evidence that an alternative, adequate forum exists and it is Canada and the burden is a heavy one.  The fact that plaintiff picked this forum should not be disturbed unless it can be shown there are good reasons and it will not hurt the plaintiff.  Factors:

1. An alternative forum exists in which claim or action may be tried (neutral as to plaintiff and defendant)

2. The alternative forum provides an adequate remedy (neutral)

3. Maintenance of claim/action in the courts of this state would work a substantial injustice to moving party (defendant must prove this, and it is neutral, and based on these 3 neutrals the plaintiff is winning on having FNC ruling overruled)

4. The alternative forum as a result of the submission of the parties or otherwise can exercise jurisdiction over all the defendants properly joined to plaintiff’s claim.  This acts a plea in abatement pending the other forum taking the case, exercising jurisdiction, and ruling on the case.  In this case the defendants stipulated to jurisdiction in Canada.

5. The balance of private interests of the parties and public interest of the state predominate in favor of the claim being brought in the alternative forum.  Court used the GULF OIL case for factors relative to public and private interest.

6. The stay or dismissal would not result in unreasonable duplication or proliferation of litigation.

AK. The plaintiff seemed to win using all the factors yet the Supreme Court found against the plaintiffs because the standard of review is abuse of discretion and the Supreme court did not find an abuse of discretion.

AL. Due order of pleadings is as follows:

1. First is special appearance

2. Next is transfer of venue

3. Next is FNC

AM. KNOW THIS ANALYSIS FOR THE EXAM.  Problem on page 138, the agent would get you jurisdiction via consent.  There is no specific jurisdiction.  If the court did find general jurisdiction, how could the defendants argue this.  Be very logical on how you analyze these problems.  Go through presence, implied consent (MC) or express consent (through the agent).  Defendant must address all jurisdiction pleaded and proved at trial.  Presence is literally being served in Texas, did defendant consent by virtue of the NAFTA arrangement (a stretch), and implied consent (the minimum contacts analysis, did the defendant purposefully avail himself of the forum).  There is no specific jurisdiction and the general jurisdiction is a stretch (must show continuous and systematic contacts) and the defendant’s best defense is would it comport with fair play and substantial justice (and he would probably win on this) because the defendant did not set up his affairs such that a Texas court would have jurisdiction over him.  Too unrelated to Texas; however, we do have Texas plaintiffs.   It would be good advice to have a default judgment against your Mexican client but let him know that he cannot bring any property into Texas because the property will be attached in satisfaction of the judgment. 

III. Chapter 3, Venue.  We have three venue statutes:

A. The general venue rule (most important):

1. The residence (either an individual defendant’s residence, a non-individual defendant’s principal office, or in certain circumstances, the plaintiff’s residence, see #4) Domicile- can only have one domicile for venue purposes but can have more than one residence for venue purposes..

a) Not hard to prove residence.  Residence for venue purposes has long been defined as being established if a person has:

(1) A fixed place of abode

(2) Occupied or intended to be occupied over a period of time

(3) Permanently rather than temporarily .

2. Where the cause of action occurred  (typically the automobile case, where the accident occurred) 

3. A county of proper venue where the court chooses to transfer the action for the convenience of parties and witnesses and in the interest of justice, which is referred as county non-conviens

4. The plaintiff’s residence can also be a basis of venue but only in #1-3 do not exist such that the cause of action occurs outside of Texas AND no defendant resides in Texas.  This is a default provision

5. Assuming venue is proper, can transfer venue for convenience per #2

6. Venue is determined at the time the action occurred (it does not matter where the defendants moved after the action happened)

B. Principal Office

C. Permissive exceptions to the general venue rule

1. For example the whistle blower statute has a venue clause or provision.   If the statute uses the word “must” it is mandatory and if it uses the word “may” it is permissive.  If it uses the word “shall” you need to read the statute to determine if it is permissive or mandatory 

D. Mandatory exceptions to the general venue rule – does not mean that is absolutely has to be tried in that county and that is not true because it is WAIVABLE and if mandatory and no one exercises the mandatory venue statute it is OK.  VENUE IS NOT JURISCITIONAL.

E. Venue can be called out in contracts (permissive venue) but they are rarely legally enforceable because you cannot waive your rights prior to suit.  The legislature has one EXCEPTION for major transactions with consideration of at least $1M.  It is interesting that you can waive PJ in a contract but not venue.  However, if venue is not contested, it is waived.

F. In re Missouri Pacific Railway Company on page 144.  Every time a defendant contests venue (files a motion to transfer venue) he is either contending that venue is improper or there is a mandatory venue statute.  The plaintiff’s burden of proof is to prove a prima facie case and it is not rebuttable by the defendant (at the venue hearing).  Plaintiff’s evidence is not subject to rebuttal, cross-examination, impeachment, or disproof, etc.  If plaintiff is unsuccessful in proving prima facie case on venue the burden of proof moves to the defendant to prove a prima facie case that the venue he seeks to transfer to is proper.  The statute uses the word “a” instead of “the” to modify a principal office, which means the legislature intended that a company could have more than one principal office.  Venue was not proper for either Tarrant County or Jefferson County.  One of the things discussed here is whether the defendants have an adequate remedy on appeal, since the courts have already provided for the remedy (writ of mandamus) and all that has to be reviewed is the whether abused its discretion.  Anytime you the legislature provides for mandamus, all you have to prove is abuse of discretion by the trial court and don’t have to show that appeal is an inadequate remedy.

G. Venue statutes are based upon who the legislature thinks who is abusing the venue process (plaintiffs or defendants).  Right now the statutes are fairly equal.  A lot of time and money is spent determining the county but it is a valuable right, however the value of the right has decreased due to ease of travel and caps on tort damages.

H. After special appearance, which is rare, venue is the first thing you want to think about.  If it doesn’t matter to plaintiff, don’t do anything about.

I. Client is injured by a table saw that was manufactured in Harris County but wants to bring suit in Brazoria County based on a non-defective part of the saw being manufactured in Brazoria County.

J. Change in statute in 1984 provided that in multiple plaintiff cases, each plaintiff must prove independent venue or joinder will not be proper.  But remember it is the defendant that must file a motion to transfer venue based it being improper and could result in the case being tried in 5 different counties.  Each of 5 defendants will have to provide prima facie evidence that their county for venue is proper and if they can’t prove it, the defendant must proved that the county they want to transfer was proper and would result in 5 different cases in possibly 5 different counties and the defendant may want this because some plaintiffs may have a weaker case and you do not want a spillover effect of the plaintiff with a strong case if there is one case.  If there is a mandatory venue provision, all the plaintiffs are transferred together.

K. Multiple defendants are simple.  When a plaintiff or plaintiffs file against multiple defendants, they only have to make sure that venue is proper against any one defendant and all other defendants who are properly joined go together..  The EE driver lives in Harris County and the ER has his business in Galveston County.  Plaintiff can show that venue if proper because the EE lives in Harris County and ER is properly joined because it is a master/servant relationship, so the ER can be pulled into Harris County even though his principal office is in Galveston.  Keep in mind that the plaintiff has to have a reason for selecting that county (other than the dart board) and that venue will be upheld unless it is contested by the defendant and the plaintiff cannot provide prima facie evidence to support the venue selection.

L. BAR EXAM usually uses the CAR ACCIDENT so venue will be where the accident occurred.

M. Gentry v. Tucker on page 157.  Court said Gentry waived his venue right when he participated in a trial on the merits and Gentry participated in the trial and also he did not object to the venue motion not being dispositioned by the court.  Filing a motion on a preliminary matter will not waive the motion to transfer venue.  When you file a motion to transfer venue you are telling the court that some other court should hear everything about the case EXCPEPT the motion of transfer venue (and also on temporary matters such as a temporary injunction).  Normally a motion for continuance would waive the motion for venue UNLESS it is for a temporary matter.  Temporary injunction is to maintain the status quo.  Must have some action on this temporary injunction NOW and it will not waive the venue motion because it is not the MAIN CASE, we are not here to continue the whole case, just this part of the case (the temporary injunction); otherwise, the motion for temporary injunction would be delayed due to the venue motion.  MUST BE VERY CAUTIOUS THAT YOU DON’T SUBJECT YOUR CLIENT TO A GENERAL APPEARANCE BECAUSE YOU WILL WAIVE YOUR RIGHT TO VENUE.  Motion for continuance is a general appearance usually.  The problem is that the court in this case that the court did not define what a preliminary matter is.  You should always have your motion for a special appearance or a motion to transfer venue heard before doing any other motions or make your motions subject to.

N. What happens when the plaintiff non-suits before the motion to venue was heard.  Previously that meant plaintiffs agreed to defendants venue upon re-filing of the case, but this is changed to who was winning the venue question at the time of the non-suit.  If the plaintiff was winning, we will continue the venue hearing and the defendant can still contest and if the defendant was winning the venue issue that will be the venue will be used.

O. Plenary power (#7 PAGE 160) – it this context that power will extend for 30 days after that court grants or denies the motion on venue.  The court has 30 days to reconsider its decision.  Court of Appeals  

P. If everybody consents to the case being transferred to another county, the trial court has no discretion to keep the case and it must be transferred and it can be any county the party wants.

Q. Only defendants seek transfer of venue.

R. The appellate courts do not like the statute as written because it allows the appellate court to review a record different from the trial courts.  Allows the appellate court to reverse trial judges even if they were correct based on evidence presented at trial that the trial judge did not have the benefit of knowing when he made his ruling.

S. Ruiz v. Conoco on page 161.  As long as the evidence falls into Zones 2 (some evidence) the trial court will be affirmed on its venue decision.  If there is some probative evidence the trial courts decision will be upheld.  If there is no probative evidence you must reverse and remand the venue ruling for further proceedings on the issue of venue.  The real kick to this statute is that it reverses the entire case on the merits if the trial court decides to transfer venue.  If there is no probative evidence on venue in the record it must be reversed and remanded to the trial court for more proceedings on the issue of venue.   It’s a strong bite because the case is reversed.  It used to be a preponderance of the evidence as the quantum of proof, which resulted in more trial judges being reversed.  This ruling saved the trial court judges because there is usually some probative evidence (Zone 2) and, therefore, there are RARELY reversals of venue based on this.  De Novo review means we are starting over and ignoring anything the trial court did.  Appeals court is sitting as a new fact finder.

T. Wilson v. Texas Parks and Wildlife Department on page 163.  The plaintiffs filed suit in Travis County because that it is where the decisions relative to the Park procedures were developed and the defendants wanted it tried in Blanco County where the accident occurred.  Per the general venue provision, both venues were proper; however, if the plaintiff’s venue is proper it is error for the defendant to transfer the case to defendant’s choice of Blanco County.  It would take away the plaintiff’s right to choose venue.  The Supreme Court did find there was SOME evidence that venue was proper in Travis County (that part of the cause of action arises there).  The Court of Appeals probably affirmed the trial court because it though it was harmless error since it was still a county of proper venue and it was, after all where the drowning accident occurred.  RULE:  as long a the plaintiff is correct in his venue selection it will be upheld absent a mandatory venue provision or county non conviens.

U. In re Masonite Corporation on page 168.  Plaintiffs filed suit in Jim Hogg County and Duval counties contending that Masonite used defective material in the building of their homes, which are located in 16 different counties and defendant wanted to transfer to Dallas County where their principal office is.  The trial court severed the plaintiffs and sent them to their home counties (on its own motion).  The plaintiff has the first choice of venue and if improper the defendant gets the second choice (not the trial court or the plaintiffs).  The Court of Appeals denied the writ of mandamus because the trial court’s venue was voidable (not void) and said there was an adequate appeal upon remedy.  The argument was that the orders were void and therefore was an abuse of discretion and there is a jurisdictional issue in that the court did not have the authority to enter these venue orders but the Court of Appeals did not buy this argument.  Void orders grow out of a lack of jurisdiction (SMJ, PJ, whether the court could sit as a court – was in term, and whether the court could issue the orders).  The Supreme Court agrees to an exception to the “no mandamus” to venue for exceptional circumstances, which is a very GRAY AREA as to which the courts will invoke this. Nobody can predict with any degree of accuracy if they will be successful on the writ of mandamus in these circumstances because obtaining a writ of mandamus is expensive and perhaps you should just wait and appeal, if you KNOW the trial court erred.  Have an interlocutory appeal on PJ so no longer need a writ of mandamus for PJ, except for Family Law in which you can still get a writ of mandamus but still must show inadequate review upon appeal.  Court in term and lack of power to enter orders and SMJ have never been addressed relative to writ of mandamus and having to show an inadequate appeal on remedy.  If defendant had a void order, he was arguing he did not have to show an inadequate remedy upon appeal (court did not decide that because they said it was a voidable order).  Then defendant said well if is voidable order my remedy upon appeal will be inadequate because it will be 16 trials and 16 appeals.  Defendant successfully argued that this was a case of exceptional circumstances.

V. In re Missouri Pacific Railroad on page 174.  The only thing we need to learn from this case is that if there is a mandatory venue statute that provides for review of venue by writs of mandamus then we do not have to review for the inadequacy of the appellate remedy, you only have to review for abuse of discretion.  Otherwise, the benefits of the statute could be overcome or taken away.  Always consider what the plaintiff is relying on the choose venue (even though this case did not provide the basis upon which the two plaintiffs obtained venue).  The remaining 104 plaintiffs will be transferred to Dallas County, that the defendant wants because it is their principal place of business.  The court of appeals took the position that this venue provision would be treated as all other venue matter (pleadings and affidavits and no live testimony) and the Supreme Court disagreed.  At the trial court the initial burden is on the plaintiff to make a prima facie case based on pleadings and affidavits and there is no live testimony and if he does this, venue is decided at this point and it is over.  If plaintiff is unable to make his prima facie case, then the trial court will broaden the inquiry and allow live testimony and the burden of proof will shift to the defendant to present his prima facie case that venue is proper in his choice of venue.  Then the statute goes on to allow a hearing on 4 elements to establish essential need (which is very hard to prove).  There are two parts to the statute prima facie proof and proving essential need (if unable to prove prima facie case), which is more subjective and therefore more conducive to live hearing (not restricted to pleadings and affidavits).  The elements that can be reviewed with live testimony is as follows:

1. Joinder or intervention in the suit is proper under the TRCP

2. Maintaining venue in the county of suit does not unfairly prejudice another party to the suit

3. There is an ESSENTIAL NEED to have the person’s claim tried in the county in which the suit is pending

4. The county in which the suit is pending is a fair and convenient venue for the person seeking to join in or maintain venue for the suit and the persons against whom the suit is brought.

W. American Home Products Corporation v. Clark on page 182.  Eleven plaintiffs are suing where the defendant, Dr. Gaines who only treated one plaintiff, resides (Johnson County) and they must show prima facie proof, which they can but then at a trial on the merits facts will be shown to negate the plaintiffs’ venue and result in appeal.  Cannot review venue by interlocutory appeal and you cannot use a writ of mandamus (per statute) for venue.   Trial court grants venue and denies the defendant’s motion to transfer venue.  The interlocutory appeal only applies to when you get into second part of the venue statute when plaintiffs cannot establish venue independently and are trying to prove essential need, etc.)  The dissent is correct relative what the end result will be, but not correct about following procedure because this is what the legislature has mandated.  The dissent wants to deal with the fraud upfront.

X. Somebody has to prove venue and if neither side can prove a prima facie case, the judge will have the parties put on more evidence or re-prove their case.

Y. Venue Problem.

1. Travis County (where plaintiff lived) is not good for venue because it is he default venue provision and you can get venue where the accident occurred or where the defendant resides 

Z. Union Carbide v. Moye on page 189 dealt with a motion to change venue because of unfair forum.  The court led the defendant to believe that there would be an eight week hearing with live testimony and then 24 hours before the hearing the court does an about face and denies the hearing with live testimony based on plaintiffs pointing out Section 15.064(a) saying that the statute meant to do away with evidentiary hearings not only for “conventional venue” but for all types of venue issues.  The majority does not address this and instead ruled that the defendant should have more time for discovery otherwise his due process rights will be violated. Cannot have live testimony in a normal venue hearing only when it involves JOINDER.  In a motion to change venue the court will allow live testimony if needed (Hecht concurrence), but it is not required as Justice Gonzalez wants in his concurrence.

AA. Motion to TRANSFER venue is based on the statute or a mandatory venue statute that it is not the proper county and motion to change venue is based on “I don’t think I can get a fair or impartial trial here.” 

IV. Chapter 4 - Pleadings Generally.  A simple area of civil procedure because there are form books and we should use them but be sure to revise them to make them conform to our fact situation.  Be sure that get your party right (now comes plaintiff or defendant, know which your party is).  As long as the pleadings give FAIR NOTICE the court will not grant special exceptions and will tell the parties to do more discovery.  You role as an advocate is not to make sure the other party is perfect.

A. The function of a special exception is attacking pleadings and the function of a summary judgment in attacking pleadings in an indirect way.  REMEMBER: you can always use a special exception in lieu of a summary judgment but not the reverse, you cannot use a summary judgment in lieu of a special exceptions.

B. Petition from plaintiff

C. Assume plaintiff has pled breach of contract, failure to pay for the copying machine and the defendant would file a general denial with an affirmative defense that the person plaintiff dealt with did not have the right to contract and plaintiff would respond that defendant had ratified the contract by using the copier for a year and essential this is a SUPPLEMENTAL petition because it is an answer to the defendant’s affirmative defense.  Technically, if the plaintiff just did an AMENDED petition dealing with ratification and the defendant could do a special

D. If it is six days or less you must have leave of court to amend your pleading, if it is 7 days or more before trial the trial court must accept your pleading.  However, the other side may file a motion to strike that amended pleading and they will have to prove that they were surprised or prejudiced by the amended pleading.  If it is six days or less or during the trial the plaintiff must have permission of the court to submit the pleading and the defendant must object on the basis of being surprise or prejudice.

E. The key to pleadings is giving the other side fair notice, it does not have to be perfect and the standard is the prudent lawyer standard (what 

F. Three types of FATAL DEFECTS in pleadings are as follows (any of the following will cause a default judgment to be set aside, but it is IFFY, a risk because if you fail to answer and it is not a fatal defect it is fatal to your client: 

1. Fails to give fair notice of claim or defense and requires a special exception

2.  The pleading presents a claim for relief that is legally invalid – can use a special exception or a summary judgment (when in doubt use a special exception)

3. The pleading presents a claim outside the trial court’s subject matter jurisdiction – can use either special exception or summary judgment (when in doubt use special exception or summary judgment).

G. Special Exceptions:

1. Special exceptions can be made by either plaintiff or the defendant although 90% are made by defendants 

2. For Speaking demurrer (adds facts that plaintiff did not include that will be brought out in trial) it is not proper to file a special exception that provides new facts and instead you should be attacking via summary judgment

3. General demurrer (plaintiff not having all the elements of his cause of action) is a type of special exception that is not allowed because it is not specific.  Special exceptions must be very specific so that the plaintiff can correct it, if possible

4. If defendant files a special exception saying the plaintiff failed to plead proximate cause will be routinely granted and with either special exceptions and summary judgments you are telling the other side what is wrong with the case.  Usually pleading defects are not a result of forgetting them, instead it means the plaintiff could not plead and is hoping the defendant will overlook it and not take special exception to the pleadings and the pleading defect will be waived at trial.

H. Paramount Pipe and Supply Company v. Muir on page 206.  The defendant is appealing a default judgment based on the pleadings having a fatal defect in not providing fair notice.  Defendant could have done a special exception because they weren’t proper and did not specifically name Muir as a defendant had he answered the petition but the court would have sustained the special exceptions and allowed the plaintiff to amend his pleadings but defendant did not answer which resulted in a default judgment.  Since the pleadings were not defective, the default judgment was upheld upon appeal by the defendant.  Court also held that the defendant had fair notice that he would be liable for attorney’s fees.

I. Lots of things that can make a default judgment be overturned (SMJ which is rare, pleading defects, evidentiary defects, service of process etc.).

J. Texas Department of Corrections v. Herring on page 209.  Plaintiff was incarcerated and was injured in a basketball game, given treatment at the prison hospital and the UTMB.  He lost the sight in his right eye and he sued for the alleged negligent care he received.  He sued under the Texas Tort Claims Act, which allows you to sue the state of Texas if a motor vehicle is involved or tangible property and the prisoner is suing under the tangible property provision.  If you are the state of Texas which fatal defect would the state of Texas rely on for summary judgment?  You would use #3 that the petition affirmatively discloses the invalidity of such claim.  Texas is saying that based on plaintiff’s petition you don’t fall under the statute and therefore you cannot re-plead it and the Texas Supreme Court disagreed (summary judgment is always on the merits and a special exception does not deal with the merits).  The Supreme Court says that #3 of the Stoner test only deals with causes of action that are non-viable causes of action in Texas; however, the Texas Torts Claim Act is a viable cause of action in Texas and plaintiff will be allowed amended.  Texas will probably now file special exception, prisoner will not answer because he cannot get under the statute, and then Texas’s second motion for summary judgment will be granted and is based on the merits.  The trial court granted.  Spoilation of evidence and intention infliction of emotional distress are not viable in Texas.  If some of your causes of action are viable and some are non-viable in a pleading will result in a partial summary judgment.

K. The Stoner case is the classic case that gives the 3 fatal exceptions to pleadings.

L. Peek v. Equipment Service Co. on page 211.  This is a wrongful death suit after Mr. Peek was murdered.  The defect in her pleadings was that the pleadings did not contain an amount for damages and once she amended the pleadings the statute of limitations had run.  The defendants are trying to say it is defective under #1 of the Stoner case, the petition (or other pleading of the non-defaulting party that seeks affirmative relief) does not attempt to state a cause of action that is within the JURISDICIOTN OF THE COURT.  This case puts into issue the minimum amount for wrongful death cases and that surely Mr. Peek was worth $500.01 and therefore subject to the court’s jurisdiction.  The Supreme Court saved the plaintiff because the defendants did not file special exceptions and as long the plaintiffs can prove the jurisdictional amount at trial.  Wrongful death statute says that the amount sought falls within the jurisdictional limits of the court.  When you plead it properly you do not specify amount and then you will amend it after the defendant files a special exception, to avoid the media attention upon the initial filing of the lawsuit.

M. Humphreys v. Meadows on page 214.  Disbarred attorney sues his attorney for malpractice.  Defendant files special exceptions and disbarred attorney amends his petition and defendant files a motion for sanctions and the trial court dismisses the case.  Trial court was reversed because they did not allow the disbarred attorney to amend his pleading a second time.  There is at some point in time it will become clear that the plaintiff cannot amend properly and defendant should ask for summary judgment.  As long as there is some good faith attempt in the re-pleading the court will keep it alive.  It may take several special exceptions and amendments before you can get a summary judgment against the plaintiff.

N. Zeid v. Pearce on page 216.  Plaintiffs are suing for the death of their dog and defendants filed special exception and plaintiffs refused to re-plead and the court dismissed the case.   The plaintiffs did not re-plead for the value of the dog, which would have been allowed, because the dog was not worth nothing. For a recognized cause of action you must always use a special exception.  In this case, unlike the Texas Department of Corrections case, the attorneys for the defendant were correct in filing special exceptions as opposed to the summary judgment (when in doubt do the special exceptions as opposed to the summary judgment, it may take longer because it allows time for the plaintiff to re-plead but it will get you the same result 

O. March 7, from 11:30 to 12:30 a.m. will be guest speaker (judge) on decorum in the court.  Location is library (Emily Sloan).

P. Pleading Defects at Trial

1. Objections at Trial.  Pleading defects may be raised at trial when a party seeks to introduce evidence or requests a jury charge on matters that are not included in the pleadings.

2. Trial by consent.  When evidence relating to a cause of action or facts not pleaded is introduced without objection, a jury question outside the pleadings is submitted to the jury without objection and the jury answers if affirmatively, the unpleaded matter is said to be tried by consent.  This plaintiff can recover on the matter, despite lack of pleading.  Defendant should object when evidence is offered or jury question is submitted.

Q. Trial Amendments to Cure Defects.  The trial court’s discretion the court has to refuse trial amendments is based on the following factors:

1.   The time of the amendment.  An early amendment is less likely to cause prejudice or surprise.  Remember that continuance of the trial can ALWAYS cure the prejudice of a late amendment by allowing additional time for the opponent to prepare.

2. Type of Amendment:

a) Procedural or

b) Substantive

c) Implied Consent per Rule 67.

R. Murray v. O&A Express, Inc. on page 220.  This is a wrongful death action in which the plaintiff presented evidence negligence per se but did not include it in his pleadings and the defendant did not object until appeal.  If the plaintiff does not plead specific acts of negligence in the pleading, then the defendant can do a special exception and ask for specific acts. The plaintiff did not plead statutory negligence, instead he pled CL negligence and this did not come to light until the plaintiff’s opening arguments and also during evidence but the defendant said he did not object because the evidence supported both CL and statutory negligence.  The Supreme Court said that the issue was tried by consent (implied); it was trial by implied consent by the defendant not objecting to the evidence or a jury question on that theory of statutory negligence.  In negligence per se you do not have to prove negligence, you only have to prove that the statute was violated and that the violation was the proximate of the harm.  However, the defendant can raise evidence of EXCUSE (actor’s incapacity, did not know or should have known of compliance, he is unable after reasonable diligence or care to comply, he is confronted by an emergency not due to his own misconduct, compliance with statute would result in greater risk of harm).  Once defendant raises EXCUSE (and he has the burden to prove it) it changes from statutory negligence to CL negligence.  Had the defendant objected during opening statement, presentation of the evidence, or upon the jury charge the court would have allowed the plaintiff to do a trial amendment and for the defendant to overcome that he would have to show SURPRISE OR PREJUDICE.  If the pleadings are on file you have waived your special exception.  The defendant could not have specially excepted because the original pleadings were adequate under CL, i.e., there was nothing wrong with the pleadings.

S. Greenhalgh case on page 224.  The plaintiff pled damages of $110K and the jury gave $136K and the plaintiff correctly filed a post verdict amendment to his pleadings have the pleadings conform to t he verdict (which is required).  All amendments are treated equally and the court will allow amendments to pleadings unless the complaining party is caused surprise or prejudice or if it states a new cause of action or defense AND the complaining party objects.  If the amendment is 7 (?) or more days before trial the complaining party must file a motion to strike if he can prove surprise or prejudice or that it states a new cause or defense.  If the amendment is filed less than 7 days before trial, it requires the leave or permission of the court and again the complaining party must object based on surprise/prejudice or states a new cause of action or defense.  For the defendant to show surprise on the amount of the jury’s verdict by proving how you would have conducted discovery differently had you known that you were at risk for a higher amount.  Just having to pay higher damages does not make post verdict amendments prejudicial.  An obvious way to get around this is to plead a high amount but that could hurt your trial strategy in that jury may view you as greedy.

T. Chapin & Chapin, Inc. v. Texas Sand and Gravel Co on page 218. Plaintiff pleads for breach of contract (requires proof of all the elements) for non-payment for sand and gravel and later the plaintiff amended his pleading to a sworn/verified account which requires the defendant to then file a verified or sworn answer, and if not the case will subject to a summary judgment for the plaintiff.  The plaintiff cannot get a default judgment because the defendant has answered.  If it goes to trial on just the amended pleadings it will result in a directed verdict or a motion for judgment unless the defendant provides an sworn or verified answer. Thereafter, the defendant answered with a defense that they had paid Texas Sand and Gravel and wanted to amend its answer to show this 6 days before trial and Texas Sand said it was surprised and was ready to go to trial based on the sworn account (which means he would win).  The trial court denied Chapin’s amended answer and the Appeals court affirmed, but the Supreme Court reversed and remanded.  The Supreme Court said that Greenhalgh controls this case because it only concerns a procedural change, as does this case.  The Hardin case, relied on by plaintiff, was for an amendment that made a substantive change, i.e. a new cause of action or defense.  The plaintiff in this case would have been entitled to a continuance had the court accepted the defendant’s verified denial/answer.  It should be noted that the plaintiff could have tried the case even with the defendant’s amended answer.

U. Procedural changes will almost always be entertained.  The Supreme Court says that trial courts should liberally entertain amendments.  Late amendments really upset jury trial because it is harder to give a continuance.

V. Discovery Control Plan Level 1 is an EXCEPTION TO GREENHALGH.  Rule 190.2(b)(3) limits late filing of pleadings that take a case out of Level I discovery control plan.  Comment 2 to Rule 190 says that “the rule in Greenhalgh does NOT apply, so you cannot amend your pleading after the verdict to increase it to more than $50K.

W. Other Pleadings Issues

1. Pleading general v. special damages.  Never try to figure out if the pleading is general or special.  You need to plead every allegation that you want the jury to entertain.  Plead everything you want jury to consider money-wise (damages).

2. Unliquidated damages. 

3. Prayer for relief – anything that asks for anything other than damages requires a special prayer (TRO, injunction, rescission, etc.).

4. Interest – post judgment interest is allowed under ALL cases.  Pre-judgment interest is allowed only in some cases (wrongful death, personal injury, and property damage cases).  In other cases, prejudgment interest may be recoverable in equity to encourage settlement and to discourage delay.

5. Plaintiff should also include in its prayer a request for costs of court (court reporters can be expensive).  As a general rule the winning party will be awarded the court costs

6. Can plead conditions precedent

7. Alternative pleading – can plead in the alternative (alternative but inconsistent claims such as express contract but in the alternative implied contract)

8. Special Purpose Pleadings – you do not have to use special purpose pleadings, it is an OPTION

a) Sworn account uses verified pleadings to simplify recovery for amounts due for goods and services sold on credit.

b) Trespass to try title

c) Injunctions and temporary restraining orders

d) Appointments of receivers

e) Sequestration

9. Misnomer

10. Defenses and denials 

X. Greathouse case on page 233.  The court is trying to determine who has the burden of proof in proving that collateral was disposed of in a commercially reasonable matter by the creditor.  The creditor who disposed of the property is in a better position to determine if the collateral was disposed of in a reasonably commercial manner.  The plaintiff did plead the condition precedent had been met generally and had satisfied that burden and then because the defendant did not deny it, it then became a non-issue.  If you plead it, you must prove it.  The best thing to do is to plead it and then try to prove that it was not met, i.e., the defendant needed plead and prove that the plaintiff creditor did not dispose of it in a commercially reasonable manner.

Y. Inferential Rebuttals look any awful like a defense and examples are unavoidable accident or sole proximate cause.  These theories must be plead and there must be some evidence of the theories in order to get the instruction  (NOT A JURY QUESTION) to the jury.  Unavoidable accident says it is not my fault, it is God’s fault.  Sole proximate cause is used if the defendant says his co-defendant is the sole proximate cause.  Affirmative defenses go to the jury as questions.  It denies by inference, instead of directly challenging plaintiff’s allegations.  It is different from an affirmative defense because it does not “admit” the plaintiff’s allegations, and the defendant does not assume any burden of proof.

Z. Due order of pleading rule

AA. Plea in abatement is a general plea that says we must stop this case now and solve this problem.

AB. Wyatt v. Shaw Plumbing on page 238 case deals with one of the types of a plea of abatement. First case is Wyatt v. Shaw Plumbing in Duval County and the second suit was filed in Nueces County and was Shaw v. Wyatt.  Wyatt filed 2 pleas of abatement wanting the first case to be tried first.  But Nueces county tried first and Wyatt appealed and court of appeals affirmed the Nueces judgment but the Supreme Court overruled based on the “First in Time” rule (the first one to the court house controls). Races to the courthouse are frequent and are not considered frivolous.  A plea in abatement does not dismiss a case it only puts it on hold such that if the first case were non-suited the second suit would be revived.  There are three exception the First in Time Rule:

1. Conduct by a party that estops him from asserting prior active jurisdiction

2. Lack of persons to be joined if feasible, or the power to bring them before the court

3. Lack of intent to prosecute the present cases.

AC. Homeowners Funding Corp. v. Scheppler on page 241.  Can use Chapter 10 from the legislature (because the legislature doesn’t think Rule 13 goes far enough) or Rule 13 and attorneys and judges tend to favor Rule 13.  Rule 13 says that when you look at Rule 13 you must go to Rule 215(2)(b) to see the sanction that are available in that Rule that deals with Discovery Sanctions.  This court is trying to decide whether to use an abuse of discretion rule or de novo review. The court adopts an abuse of discretion standard of review, which gives a great deal of deference to the trial judge.  The disadvantages of the abuse of discretion standard is that you end up with varied or myriad decisions.  A de novo review was not a good use of judicial resources because these types of cases are very fact intensive and the trial court is in the best position to evaluate the witnesses and evidence.  Factors the a judge uses to determine whether to impose sanctions include:

1. Facts available to litigant

2. Circumstances existing at time pleading is files (have you been trying to settle and now are up against the statute of limitations is an example)

3. Must also determine is some instances whether at time pleading was filed legal arguments asserted were warranted by good faith argument for extension, modification, or reversal of existing law.  Suit will be viewed as for harassment if the court has recently rejected the cause of action, you need to wait for a new court.

4. Credibility, whether it was a good faith attempt or whether the suit was filed for harassment (any this begins while you are a student). This is important to the court in determining whether or not to oppose sanctions.

AD. Falk v. Mayfield LLP v. Bruce Molzan (Ruggles) on page 245.  This case shows us that some sanctions will survive a non-suit.  Cross-claims by a defendant will survive a non-suit.  In this case the plaintiff thought non-suiting the defamation and libel cases would get him out of sanctions. ALL SANCITONS MUST BE JUST.  There is more latitude under Rule 13 sanctions than under the Discovery Rules dealing with sanction rules.  Rule 13in Texas does not have the safe harbor rule that the Federal Rule 11 has.  The opposing attorneys could have told the firm that unless you drop this suit or we will file sanctions.  There are three legitimate reasons for sanctions:

1. Securing compliance with discovery rules

2. Deterring other litigants from similar misconduct

3. To punish the violators (which is what the court was doing here when it granted more than just attorney’s fees because any competent lawyer would know that they did not have a libel case).

V. Chapter 5, Permissive Joinder of Claims and Parties. Looked at this some in venue where the joinder of plaintiffs required that each plaintiff be established independent venue.  Joinder  uses the same law as venue except that in venue we sever and send the plaintiffs to different counties; whereas, under joinder the cases are severed but they stay in the same courthouse, the cases do not go to different counties.

A. Permissive Joinder

B. Twyman v. Twyman on page 249.  This is a divorce action and the W wants to bring the intentional infliction of emotional distress with the divorce action and the H is opposing it.  As between one plaintiff and one defendant there is never an improper joinder, but the court does not want the W to get a double recovery based on the negligence action (i.e., she would get other than a just and right division).

C. When a defendant that they are misjoined and files a PLEA OF MISJOINDER and if only one plaintiff and one defendant it must be denied (with one obscure exception:  Rule97(g) forbids tort counterclaims against contractual claims and vice versa unless one “arises out of or is incident to or is connected with same ).  The court still has the discretion to sever the causes of action even though they are not misjoined.  In this case the defendant could file a MOTION TO SEVER, that says even though properly joined there are reasons to sever (perhaps it could cause jury confusion).  When considering  joinder of claims as a plaintiff, you have 5 claims against one defendant and you can file 5 lawsuits but the defendant could file a MOTION TO CONSOLIDATE.  If you decide to only file 3 suit you must be sensitive to whether the2 claims will be subject res judicata based on the judgment of the 3 cases filed.  The defendant must determine if the suits are properly joined and msut alos determine if he has compulsory or permissive counterclaims and if you are uncertain file it anyway.

D. JOINDER RULES

1. JOINDER OF CLAIMS IN TWO-PARTY SUITS.  Where there are only two parties to a suit, one plaintiff and one defendant, Rule 51(a) permits the parties to join in the same proceeding as may claims as each may have against the other.  Therefore in such suits there is no misjoinder, no claim joined in these suits will be in violation of Rule 51(a).  There is one somewhat OBSCURE EXCEPTION:  Rule 97(g) forbids tort counterclaims against contractual claims and vice versa unless one “arises out of or is incident to or is connected with same.”

2. JOINDER OF CLAIMS IN MULTIPLE-PARTY SUITS. If you are joining as plaintiff if causes of action arise out of the same transaction, occurrence, or series of transactions or occurrences.  In Texas all the claims of the plaintiffs must join all the claims and all the defendant must be joined properly.  P1 sues D 1,2, and 3 on one of cause of action and sues only D1 and 2 in the second cause of action.  All the dots do not connect because D3 is not in the second cause of action so Texas courts would sever; whereas, the Federal Courts allow joinder as long as all the defendants are properly joined in just one cause of action.  When there are multiple parties, however, Rule 51(a) limits joinder of claims to those situations where “the requirements of Rules 39, 40, and 43 are satisfied.”  The important limitation is found in Rule 40, the rule that limits the joinder of parties.  Under Rule 40(a), an additional parties may join or be joined in the action only in the claims asserted by or against them arise “out of the same transaction, occurrence, or series of transactions of occurrences and if any question of law or fact common to all of them will arise in the action.”  Thus, in multiple party suits, some claims may be subject to objection on grounds of misjoinder for noncompliance with Rule 51(a).  NOTE  that the federal rules have a broader concept of joinder.  Federal Rule 18(a) is not limited by the joinder of parties rule; therefore, any claims between parties properly joined (at least one same transaction or claim may be joined).

3. DEFENDANT’S JOINDER OF CLAIMS.  Defendants assert their affirmative claims against the plaintiffs by COUNTERCLAIM.  They assert claims against co-parties (other defendants joined by the plaintiff) by CROSS-CLAIM.  The same concepts that govern joinder of claims govern joinder of counterclaims and cross-claims.  If there are only two parties, a defendant may bring any counterclaim against the plaintiff.  If there are multiple parties, joinder is limited.  Cross-claims (which necessarily are asserted only in multiple party cases) are limited to claims “arising our of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein.”

4. COMPULSORY JOINDER OF CLAIMS.  Notice that the court in Twyman notes that one of “the more difficult issues” is not whether the tort claim could be joined with the divorce action but whether the claim MUST be brought in the pending action.  This is the subject of Section B of this chapter.

5. PERMISSIVE JOINDER OF PARTIES.  Under Rule 40, multiple plaintiffs and multiple defendants can be joined in the same suit so long as the claims asserted arise out of the same transaction, occurrence, or series of transactions or occurrences, with common questions of law and fact.  A plaintiff joins multiple defendants in a suit by simply alleging claims against more than one defendant in the petition and serving process upon them. Multiple plaintiffs can join together to allege claims against the defendants, either by filing separate petitions in the same suit or filing one petition together.

6. Note 6, DEFENDANTS’ JOINDER OF PARTIES. How can defendants join actions?  There are three ways:  impleader, intervention, and interpleader.  Defendant can join additional parties via three methods:

a) Rule 38 third party petition,

b) A counterclaim, as allowed by Rule 97(f), or

c) A cross-claim as allowed by Rule 97(f).

(1) Each of these methods has its limitations.  Joinder of a third party by way of a counterclaim or cross-claim requires that a claim be brought against an existing party (either an opposing plaintiff or a co-defendant) and a new party together.  The requirement of Rule 38(a) that the new party be liable to the defendant “for all or part of the plaintiff’s claim against him” effectively limits this procedure to claims for contribution or indemnity.  Once the third party is properly joined by any of the three methods, however, nothing prevents the parties from making other “same transaction “ claims against each other.

7. NO JOINDER OF INSURANCE COMPANIES.  Rule 38(c) specifically prevents parties from joining insurance companies in tort cases unless the company is DIRECTLY liable to the person injured by statute or contract.  There is no “direct action” statute in Texas, and insurance policies typically contain an “no action” provision that specifically prevents a third party form asserting rights against the insurer until the insured’s liability is reduced to judgment or compromised by a settlement agreement.  What advantage do plaintiffs seek to gain by making insurance carriers parties to the primary liability action?   DEEP POCKETS and jury will give higher award if they think the $$ is coming from a big insurance company.

8. STATUTE OF LIMITATIONS.  What if the plaintiff files a cause of action the day before the statute of limitations runs, and by the time the defendant has been served, the defendant’s counterclaim is time barred?  CPRC § 16.069 tolls the statute of limitations for counterclaims and cross-claims until the 30th day after the date on which the party filing the claims is required to answer.  CPRC § 16.068 is closely related, and concerns the statute of limitations for claims added by an amended or supplemental pleading.  The statute provides that the amended pleading will relate back to the time the original action was filed for statute of limitations purposes, unless the new pleading is “wholly based on a new, distinct, or different transaction or occurrence.”  The 1995 contribution statute applicable to tort actions also affects the statute of limitations.  A defendant can join a third-party defendant who may be responsible for all or part of the plaintiff’s claim anytime before the statute of limitations applicable to the plaintiff’s claim expires or 30 days after the defendant’s answer is due, whichever is later.  No later than 60 days after the defendant’s third-party claim is filed, the claimant can join a claim against the third-party defendant, even if the claim would be otherwise time-barred.

9. INTERVENTION.  New parties can intervene in an ongoing lawsuit by filing a “plea in intervention.”  The Supreme Court recently discussed intervention as follows:

a) An intervenor is not required to secure the court’s permission to intervene; the party who opposed the intervention has the burden to challenge it by a motion to strike.  Without a motion to strike, the trial court will abuse its discretion in striking or denying a plea in intervention.  

b) Furthermore, under Rule 60, a person or entity has the right to intervene if the intervenor could have brought the same action, or any part thereof, in his own name, or if the action had been brought against him, he would be able to defeat recovery, or some part thereof.  The interest asserted by the intervenor may be legal or equitable.  Although the trial court has broad discretion in determining whether an intervention should be stricken, it is an abuse of discretion to strike a plea in intervention if

(1) The intervenor meets the about test

(2) The intervention will not complicate the case by an excessive multiplication of the issues, and

(3) The intervention is almost essential to effectively protect the intervenor’s interest.

(a) The right to intervene often turns on a question of STANDING.  This is especially true in cases involving government agencies and the public interest.  When a suit is brought to benefit the public at large, a citizen has not justiciable interest in the litigation, and a motion to strike the intervention must be granted unless the citizen can show that he would be affected differently for all other citizens.  DELAY is also a valid basis for denying intervention.

10. ADDITIONAL JOINDER LIMITATIONS UNDER VENUE STATUTE.  Remember that Section 15.003 of the CPRC (the venue statute) places additional limitations on joinder of multiple plaintiffs and intervening plaintiffs.  In a suit where more than one plaintiff is joined, each plaintiff must, independently of any other plaintiff, establish proper venue in the county were the suit was filed.  A person unable to establish proper venue may not join or maintain venue for a suit as a plaintiff unless the person independently establishes that:

a) Joinder or intervention is proper under TRCP

b) Maintaining venue in the county of suit does not unfairly prejudice another party to the suit

c) There is an essential need to have the person’s claim tried in the county in which the suit is pending, and

d) The county in which the suit is pending is a fair and convenient venue for the person seeking to join or maintain venue for the suit AND for the person against whom the suit is brought.

e) Likewise a party may not intervene or join in a pending suit as a plaintiff unless it can, independently, either establish proper venue for the county in which the suit is pending or meet the four requirements above.  The Supreme Court has said that the statute is a joined statute rather than a venue statute.  Therefore, it appears that the proper mechanism to challenge inappropriate plaintiffs is a MOTION TO SEVER.  Challenges to intervening plaintiffs are made through motions to strike the intervention.  Decisions of the trial court allowing or denying intervention or joinder in response to venue statute attacks are subject to an INTERLOCUTORY APPEAL.

11. INTERPLEADER.  Plaintiffs or defendants may file an “interpleader,” a method by which claims and parties can be joined even though the claims technically may not arise from the same transaction or occurrence and do not have common questions of law or fact.  Typically, an interpleader involves a sum of money or other valuable property that is claimed by several parties.  The sum of money could be insurance proceeds with several people claiming to be the beneficiary under the policy.  And a bailor may hold personal property such as jewelry or collectible are with ownership claims being asserted by multiple parties.  Perhaps there is a contract to purchase a piece of real property, but parties other than the possessor claim to hold an interest in the property.  All of these claims are connected because they concern the rights to the property, but they may have no other relationship.  Party A’s rights may have their genesis under completely different circumstances and at a completely different time than Party B’s rights.  The interpleader allows a party that may be subject to MULTPLE LIABLITY from all these competing claims (the stakeholder) to bring them into one lawsuit for resolution.  A disinterested stakeholder, one that has reasonable doubts as to the party entitled to the fund or property, and who in good faith deposits the fund or property with the court and interpleads the claimants, is entitled to recover attorney’s fees from the interpleaded fund.          

E. Inpleader (or impleader ?), the defendant joins an absent party to the lawsuit per Rule 38, the Counterclaim per Rule 97(f), or a cross claim per Rule 97(f).  Often the plaintiff will have to file against another party if inpleader occurs.  If the plaintiff is doing this, all they have to do is amend their petition add defendants. 

1. Third party action

2. Counter-claim

3. Cross-claim

F. You cannot sue insurance companies unless they are primarily liable.  Insurance Company’s sometimes intervene.

G. Statute of limitations is tolled if plaintiff files just before the deadline such that defendant does not have time to counter claim (or cross claim??)

H. Intervention – you are going to intervene into a pending lawsuit and three types of parties may intervene and if not one of those three types they are subject to a MOTION TO STRIKE

1. Proper party – could have filed the lawsuit or are a proper defendant to the suit.

2. Necessary party

3. Indispensable party

4. Texas has a lenient intervention – anybody can intervene subject to a motion to strike

I. Interpleader involves a stakeholder and they don’t know who to give the stake to.  Commonly it is an insurance company that has X$ and numerous parties to disburse it to so they give the money to the court and ask the court to figure it out.

J. Jones v. Ray on page 256. Plaintiff seeks a writ of mandamus to overturn the trial judge severing the case and the Appeals court grants it.  The plaintiff says his cause of action is indivisible.  There is a three pronged test to determine if severance is proper:

1. Controversy must involve more than one cause of action 

2. Severed cause must be one that would be proper subject of lawsuit if independently asserted

3. Severed can must not be so INTERTWINED as to involve identical facts and issues.

K. Trial court can only look at the pleadings absent special circumstances and while the Jones case does not have #1 and #2, the court found severance was improper based on #3.  The empty chair defense is used quite often especially with an indivisible injury the court will not entertain severance.  If you have multiple plaintiffs, you must satisfy venue.  The court wanted all 31 defendants in one case such that the defendant could get nothing or could get double recovery.

L. MISJOINDER.  The remedy for misjoinder is not dismissal, but SEVERANCE.  When claims are severed, the pending suit is divided into two or more separate suits, each with its own cause number.  Each suit proceeds independently, resulting in its own judgment.

M. SEPARATE TRIALS.  When the claims are merely tried separately, as opposed to being severed, the claims remain in the original suit but are tried and resolved separately.  However, a final judgment in that suit may be rendered only upon the resolution of all claims.

N.  DISCRETIONARY SEVERANCE.  Claims that are properly joined may also be severed.  Parties often do not want claims joined with other claims, even if they arise from the same transaction or occurrence.  This may be a matter of trial strategy.  One party may believe that the evidence relevant to one claim will unduly prejudice that party when the fact finder considers the other claims.  Therefore, even thought he claims are properly joined under Rule 51(a), the parties may object to the joinder of particular claims and seek severance of the claims under Rule 41, or separate trials under Rules 40(b), 97(h), or 74.  Then the trial judge’s ruling on a motion to sever or for separate trials is subject to review only for an abuse of discretion.  The Texas Supreme Court has identified 3 elements that must be present for proper severance:

1. The controversy must involve more than one cause of action

2. The severed cause must be one that would be the proper subject of a lawsuit if independently asserted AND

3. The severed cause must not be so INTERTWINGED as to involve the same identical facts and issues.

O. BIFURCATION – in PI and wrongful death you can’t bifurcate the damages from liability.  However, there is an exception that you can bifurcate for punitive damages in PI and wrongful death per the Iley case.  BIFURCATION involves trying issues, not entire causes o f action, separately.  For instance, in criminal trials, the issues of guilt and punishment may be bifurcated.  In civil trials, it is theoretically possible to try liability and damages issues separately.  Bifurcation of liability and damages is often promoted as a tool of judicial efficiency because if the defendant wins the liability phase of the trial, there is no need to present evidence on damages.  This efficiency argument is widely disputed, and was rejected by the Texas Supreme Court.  In the 1958 opinion of Iley v. Hughes, the Supreme Court held that liability and damages could not be bifurcated in a personal injury action, despite Texas trial courts’ authority to grant separate trials, because of the public interest in avoiding the multiplicity of suits.  More recently, however, in Transportation Insurance Co. v. Moriel, the court retreated somewhat from its earlier decision.  However, in a footnote to that case, the Court stated that although it “remained resolute that piecemeal trials as a general rule should be avoided, given the importance of the considerations we have discussed, we conclude that punitive damage cases should be the exception to the rule.  The Supreme Court refused to except class actions from the Moriel rule.  One significant departure from Moriel is that the statute provides that only a defendant may move for bifurcation.

P. CONSOLIDATION.  Rule 174(a) allows a court to consolidate suits pending before it if the suits “involve a common question of law and fact.”  Rule 41 seems to allow consolidation “on such terms as are just.”  Notice that Rule 40 requires as a predicate to permissive joinder that the claims meet both the COMMON QUESTION TEST AND THE SAME TRANSACTION OR SERIES OF TRANSACTIONSS TEST.  Thus, it appears that courts can CONSOLIDATE cases that parties could not have joined together.  Typically, CONSOLIDATION will be granted only if common questions in the lawsuits predominate over other uncommon questions.  The JUDICIAL ECONOMY AND CONVENIENCE that may be gained by consolidation must be balanced against the likelihood that consolidation may result in DELAY, PREJUDICE, OR JURY CONFUSION.  If the judicial economy and convenience factors are substantially outweighed by the risk of an unfair outcome because of prejudice or confusion, the n the trial court ABUSES ITS DISCRETION in granting consolidation.  A Texas court’s ability to consolidate is substantially a more LIMITED that a federal court’s.  While the federal courts can transfer suits pending all over the country to one district for consolidation in the interest of efficiency and fairness, the Texas courts can only consolidate those cases pending in the county in which the court is sitting.  Furthermore, the Texas venue scheme substantially limits a court’s ability to transfer cases from one county to another.

Q. CONSOLIDATION FOR PRETRIAL PROCEEDINGS.  On October 1, 1997, an administrative rule became effective that allows the presiding judge of an administrative region to assign a pretrial judge to decide all pretrial motions in cases that involve material questions of fact and law in common with other cases pending in other courts in other counties.  Therefore, although the cases cannot be consolidated for trial, they can be consolidated for pretrial purposes.

R. VENUE AND JOINDER.  Sometime plaintiffs will choose to file multiple suits in different counties and the defendants want the suits consolidated.  For example, in a suit involving an airplane crash, plaintiffs may sue the airline and airplane manufacturer in different counties.  Can the defendants consolidate the causes in one county?  In Texas, this is largely a venue problem.  Consider Section 15.002(b) of the venue statute.

S. DEFAULT JUDGMENTS.  It is common for a plaintiff who has sued several defendants to ask for severance of the claim against any defaulting defendant before proceeding with the pre-trial activities against the answering defendants.  Similarly, either party may ask for severance of a claim against a single defendant who has suffered an adverse summary judgment.  What advantages do these parties hope to gain by severance?  The judgment in the severed cause becomes final, so it can be appealed and/or collected.  

T. Permissive joinder allows the plaintiffs to join a cause of action  

U. Compulsory Joinder of Claims

1. Barr v. Resolution Trust Company on page 264 deals with the doctrine of res judicata.  Texas has used many different res judicata approaches all based on the principle that plaintiffs were not allowed to split causes of action and if you look at the history of res judicata in Texas it is not very logical. Texas has used “same evidence” approach, pragmatic approach, the procedural ad hoc approach, and functional approach.  With all these different approaches, you may agree with the result the court reached but have no idea how they got there. In this case (Barr) the Texas Supreme Court adopted the TRANSACTIONAL APPROACH in favor the public policy and the Supreme Court has used this test for nine years but it is still difficult to predict whether the court will apply the doctrine or not.  Bank sued Barr twice once as partner in partnership and as guarantor of the loan.  After Barr got a summary judgment in the case as guarantor the Court held that the Bank could not sue him in the partnership case.  The Supreme Court says the TRANSACTIONAL APPROACH is very similar to COMPULSORY COUNTERCLAIM. Res judicata really only applies to plaintiffs.  The idea behind this policy is that we want plaintiffs to be DILIGENT.  The KEY QUESTION is could the claim have been brought at an earlier time?  Could that plaintiff at an earlier time have litigated this in a previous lawsuit?  If yes, then the doctrine of res judicata (claim preclusion) applies.  If no, (perhaps because the claim was not mature enough, could not get PJ over the defendant, etc.) then the doctrine of res judicata will not apply.  Don’t want the plaintiff to have two bites of the apple. Old cases that give the elements of res judicata no longer apply.  Doctrine of res judicata on the plaintiff’s side and the doctrine of compulsory counterclaims on the defendant’s side are now almost equal (plaintiff used to get the short end of the stick)

a) A TRANSACTION under the Restatement is not equivalent to a sequence of events.  The determination is to be made pragmatically, “giving weight to such considerations as whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a trial unit conforms to the parties’ expectations, or business understanding or usage.

b) Compulsory counterclaim is an affirmative defense (BAR EXAM).  The compulsory counterclaim rule, a rule of joinder, like res judicata, precludes later litigation of claims that could have been brought in the prior suit.  The rule requires defendants to bring same transaction and occurrence counterclaims against plaintiffs, in the forum that the plaintiff has chosen.  A claim is compulsory under Rule 97(a) only if it is within the court’s subject matter jurisdiction, has not been filed elsewhere, is mature, arises out of the same transaction or occurrence, doesn’t require the presence of additional parties outside the court’s jurisdiction and is against an opposing party.  In determining whether the counterclaim is within the court’s subject matter jurisdiction, remember that a court can reach below its minimum statutory limits if the claim arises from the same transaction or occurrence.  A court cannot, however, reach above its jurisdictional limits.   

c) Collateral estoppel.  The doctrine of collateral estoppel, or issue preclusion, prevents the re-litigation of ultimate issues of fact or law (rather than entire causes of action) actually litigated (not those that could have been litigated) and essential to the judgment in a prior suit.  The issue decided in the first action must be identical to the issue pending in the pending action, and thus require an evaluation of the jury’s verdict or judges findings of fact.  While the application of claim preclusion requires that the parties in both lawsuits be identical, collateral estoppel only requires that the party AGAINST WHOM estoppel is asserted be a party in the prior litigation.  The function of collateral estoppel is to prevent a party from re-litigating an issue that the party previously litigated and lost.   HYPO- the plaintiff is at work and claims to have suffered a heart attack at work and the only issue is whether the plaintiff had a heart attack and the jury said “no” and rendered a take nothing verdict. Then the plaintiff sues Doctor who is a stranger to the first lawsuit and the Doctor can utilize a finding from that first case via the doctrine of issue preclusion or collateral estoppal and the plaintiff will go home with nothing in his malpractice suit. Reverse the Hypo and have the plaintiff prevail in the first case and wants to file malpractice in a second suit but he cannot use collateral estoppel against the doctor that the first case proves he had the heart attack because it would violate the doctor’s due process rights.  Collateral estoppel can be enforced/invoked by a stranger against a party but cannot be enforced by a party against a stranger to the suit. The issue must be material such that if you take the issue out of the case, the verdict would fall. You invoke the doctrine if the issue is appealable.  Must show that the issue was material and subject to appeal.  If you find this you can enforce it.  The elements of collateral estoppel are:

(1) Issue was brought by a party to suit (can also be a stranger to the suit) 

(2) The issue must be completely litigated

(3)  The issue is material to the judgment

(4) The issue is subject to appeal.  If you could have appealed or did appeal and lost and you have the first three elements you can invoke this doctrine.

d) Note 7 on page 269.  If you advise a client not to answer a lawsuit and a default judgment is entered and upheld then all compulsory counterclaims will be lost. Another ramification to allowing a suit to go into default judgment and if you do it get client’s signed permission explaining the risks because it will be an affirmative defense in the malpractice suit against the lawyer.  If P sues D and obtains a valid default judgment, then D later sues P for claims arising from the same transaction for occurrence, what result?  Are D’s claims barred by the compulsory counterclaim rule?  Yes. 

2. Cooper v. Texas Gulf Industries, Inc. on page 270.  Defendant files a plea of abatement for want of a necessary party and then the defendant brings in a third party defendant via Rule 39. If you can convince the court that the party is indispensable to the suit, the court will join that party to the lawsuit if he is subject to service of process (court will order service of process).  Section 39(b) deals with a third party defendants (you have to have convinced the court that the absent party is a necessary party per Section 39(a)) who is not subject to the jurisdiction of the court (files a valid special appearance) and the court must determine whether to continue the lawsuit or not (based upon equity) and the factors the court looks at are in Section 39(b).

a) To what extent a judgment rendered in the person’s absence might be prejudicial to him or those already parties,

b) The extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided

c) Whether a judgment rendered in the person’s absence will be adequate

d) Whether the plaintiff will have an adequate remedy if the action is dismissed for non-joinder.

3. If court won’t hear case the plaintiffs must go file the case in a location where they can get jurisdiction over the defendant.  If the court decides to proceed with the case you must look at how good the verdict or decision will be without the absent party.  We have three types of parties

a) Proper party can never be forced into the lawsuit, the can intervene if they want to and if they don’t join in the suit it does not affect their rights

b) Necessary party – you can force them into the lawsuit and will be bound by the judgment. If you fail to object because of the lack of a necessary party, you waived it and can not bring it up for the first time upon appeal

c) Indispensable (can also force him into court) – the judgment would be void because if an indispensable party was required for any judgment. It allowed parties to hide behind the law and could get the judgment set aside because of the lack of an indispensable party. But the Supreme Court got tired of this and slammed the door on this tactic in the Cooper case.  The Cooper case said the original judgment for the defendants may have to be disregarded.

4. The Cooper case says that if you do not object to the lack of indispensable party at the trial court but the Supreme Court left the door open by saying that under the provisions of our present Rule 39 IT WOULD BE RARE if there were a person whose presence was so indispensable in the sense that his absence deprives the court of jurisdiction to adjudicate between the parties already joined.  The legislature changed the language from “all heirs shall appear” to “all heirs must appear,” so the legislature created jurisdictional indispensable parties. RULE:  you must join all necessary and indispensable parties to be able to preserve it upon appeal.  The Cooper case says that necessary parties (if not brought up at the trial court it is definitely waived as a grounds for reversal) and indispensable parties (if not brought up at trial court it will more than likely be waived as a grounds of reversal)

5. Rule 39, Joinder of Persons needed for Just Adjudication 

a) Persons to be Joined if Feasible.  A person who is subject to service of process (there is a basis of jurisdiction) shall be joined as party in the 

(1) In his absence complete relief cannot be accorded among those already parties, or 

(2) He claims an interest relating to the subject of the action and is so situated that the disposition of the action in his absence may

(a) As a practical matter impair or impede his ability to protect that interest or 

(b) Leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of claimed interest.  If he has not been so joined, the court shall order that he be made a party.  If he should join as a plaintiff  but refuses to do so,  he may be made a defendant, or, in a proper case, an involuntary plaintiff.

b) Determination by Court Whenever Joinder Not Feasible.  If a person as described in subdivision (a)(1)-(2) hereof cannot be made a party, the court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should be dismissed, the absent person being thus regarded as INDISPENSABLE.  The FACTORS to be considered by the court include:

(1) First to what extent a judgment rendered in the person’s absence might be prejudicial to him or those already parties

(2) Second, the extent to which, by protective provisions in the judgment, by shaping of relief, or other measures, the prejudice can be lessened or avoided;

(3) Third, whether a judgment rendered in the person’s absence will be adequate

(4) Fourth, whether the plaintiff will have an adequate remedy if the action is dismissed for non-joinder

c) Pleading Reasons for Nonjoinder.  A pleading asserting a claim for relief shall state the names, if known to the pleader, of any persons as described in subdivision (a)(1)-(2) hereof who are not joined, and the reasons why they are not joined.

d) Exceptions of Class Actions.  This rule is subject to the provisions of Rule 42

VI. Chapter 6, METHODS OF DISCOVERY.  Discovery is the most important part of this course because it is something you use all the time and the BAR tests it heavily.  There is no good way to teach discovery by the rules, but you must understand what the rules mean.  We have three levels of discovery and you must understand them completely because what level you are in determines how much discovery you will get.  Everything you seek to discover must be RELEVANT but it is a broader than relevancy for evidence and is defined as anything is  “reasonably calculated to lead to the discovery of admissible evidence.”  The net worth of defendant is only relevant if you are going for punitive damages but are not relevant for actual damages; however the plaintiff may want the information to see if settlement is feasible.  The idea of discovery is to learn as much as you can about the case and it is only limited by MONEY.  If you do your discovery properly or completely you should know enough about the case at trial and that you won’t be SURPRISED.  Remember what you seek to discover does not have to be admissible at trial. The levels were developed to lessen the abuse of having the plaintiff “discovered” out of the case.  Level I is for small lawsuits and allows you requests for disclosure, 25 interrogatories and its discrete parts (these are cheap), request for admissions (to get rid of undisputed matters in the case), depositions (oral and written) (limited to 6 hours for each party and 10 hours for each party if they agree via a Rule 11).  Level 2 is a default, if you are not in Level 1 or 3, you are in Level 2 by default.  The plaintiff pleads which level he thinks he should be in and if he does not plead it he will be thrown into Level 2.  Level 2 allows 50 hours of deposition for each side but the 50 hours do not include deposing eye-witnesses.  Level 3 is a custom discovery plan and it is mandatory if either side requests it based them thinking they are special. When requested it is mandatory, the trial judge must determine which level the party would have been in and then uses that as a baseline and modifies that baseline accordingly 

A. Rule 190.2 Discovery Control Plan – Suits Involving $50,000 or Less (Level 1).

1. Discovery Period – begins when the suit is filed and continues 30 days before the set for trial.

2. Total time for oral depositions. Each party may have not more than six hours in total to examine and cross examine all witnesses in oral depositions.  The parties may agree to expand this limit up to 10 hours in total, but not more except by court order. The court may modify the deposition hours so that not party is given unfair advantage.

3. Interrogatories. Any party may serve any other party no more than 25 written interrogatories, excluding interrogatories asking a party only to identify or authenticate specific documents.  Each discrete subpart of an interrogatory is considered a separate interrogatory

B. Rule 190.3 Discovery Control Plan – By Rule (Level 2).

1. Discovery Period.  All discovery must be conducted during the discovery period, which begins when suit is filed and continues until:

a) 30 days before the date set for trial, in cases under the Family Code; or

b) in other cases the earlier of:

(1) 30 days before the date set for trial; or

(2) Nine months after the earlier of the date of the first oral deposition or the due date of the first response to written discovery

2. Total time for oral depositions.  Each SIDE may have not more than 50 hours in oral deposition to examine and cross-examine parties on the opposing side, experts designated by those parties and persons who are subject to those parties’ control

a) “Side” refers to all the litigants with generally common interests in the litigation.  If one side designates more than two experts, the opposing side may have an additional six hours of total deposition time for each additional expert designated.  The court may modify the deposition hours and do so when a side or party would be given unfair advantage

3. Interrogatories.  Any party may serve any other party no more than 25 written interrogatories asking a party to identify or authenticate specific documents.  Each discrete subpart of an interrogatory is considered a separate interrogatory.

C. Rule 190.4. Discovery Control Plan – By Order (Level 3)

1. The court MUST, on a party’s motion, and may, on its own initiative, order that discovery be conducted in accordance with discovery control plan tailored to the circumstances of the specific suit.

2. The discovery limitations of Rule 190.2, if applicable, or otherwise of Rule 190.3 apply unless specifically changed in the discovery control plan ordered by the court.  The plan must include:

a) A date for trial or for a conference to determine a trial setting

b) A discovery   

D. Discovery tools

1. Request for Disclosure – cheap way to get lots of information.

E. Generally applicable rules

1. Sequence

2. Serving written request.  When the plaintiff serves discovery on the defendant, the defendant has 30 days to respond UNLESS they are served with the discovery test before the time frame for answering the lawsuit has expired and then they are given 50 days to respond to discovery.  All plaintiffs have to respond to discovery in 30 days

F. Rule 194, Request for Disclosure (only against parties, not non-parties). Examiner will say what is the proper discovery tool to find out say, insurance policies. 

1. Rule 194.1, Request.  A party may obtain disclosure from another party of the information or material listed in Rule 194.2 by serving the other party – no later than 30 days before the end of any applicable discovery period – the following request:  “Pursuant to Rule 194, you are requested to disclose, within 30 days of service of this request, the information or material described in Rule [state Rule, e.g., 194.2 or 194.2(a), (c), and (f) or 194.2(d)-(g)].”

2. Rule 194.2, Content.  A party may request disclosure of any or all of the following:

a) The correct names of the parties to the lawsuit

b) The name, address, and telephone number of any potential parties

c) The legal theories and, in general, the factual bases of the responding party’s claims or defenses (the responding party need not marshal all evidence that may be offered at trial)

d) The amount and any method of calculating economic damages

e) The name, address, and telephone number of persons having knowledge of relevant facts, and a brief statement of each identified person’s connection with the case

f) For any testifying expert

(1) The expert’s name, address, and telephone number

(2) The subject matter on which the expert will testify

(3) The general substance of the expert’s mental impressions and opinions and a brief summary of the basis for them, or if the expert is not retained by, employed by, or otherwise subject to the control of the responding party, documents reflecting such information

(4) If the expert is retained by, employed by, or otherwise subject to the control of the responding party:

(a) All documents, tangible things, reports, models, or data compilations that have been provided to, reviewed by, or prepared by or for the experts in anticipation of the expert’s testimony, and

(b) The expert’s current resume and bibliography

g) Any indemnity and insuring agreements described in Rule 192.3(h)

h) In a suit alleging physical or mental injury and damages from the occurrence that is the subject of the case, all medical records and bills that are reasonably related to the injuries or damages asserted or, in lieu thereof, an authorization permitting the disclosure of such medical records and bills

i) In a suit alleging physical or mental injury and damages from the occurrence that is the subject matter of the case, all medical records and bills obtained by the responding party by virtue of an authorization furnished by the requesting party. 

G. You can object to request for disclosures (i.e., if they want eyewitness statements and one of the eyewitnesses is your client which would violate the attorney client privilege) 

H. Request for Production can be against both parties and non-parties (used to be called a motion to produce) and should also include a request for entry upon property so that you won’t be a trespasser.  Use this to get things such as defective tires or products to test.

I. Contention Interrogatories are used to find out what the party’s position or contentions are.  Answers by Interrogatories (limited to 25), only the attorney signs response except for interrogatories most of which have to signed by the party and under oath (except those which the party doesn’t have first hand knowledge) but  the lawyer only has to sign but not under oath.

J. Request for admissions – the most dangerous discovery tool because they will be deemed admitted if requested and no response was given.  DEEMED ADMISSIONS have to get priority in your practice.

K. Stelly v. Papania on page 320. Pizza deliveryman slips and fall on what he believes is Stelly’s yard. Plaintiff sends requests for admission and Stelly admits that he is the owner of the land and then after survey was conducted he found out the city really owns the land.  Property owner then moved to withdraw his actual admissions and moved for summary judgment and the trial court granted it, Appeals Court disagreed, and Supreme Court reversed the Appeals Court.  To withdraw deemed or actual admissions it must be for good cause (which is found in this case) and it must not prejudice the other party (and it didn’t in this case because the plaintiff had already screwed up its case against the city).  Even though the plaintiff non-suits the city, the plaintiff is not prejudiced because of their own action. The courts are fairly strict in the application of this rule (not allowing actual or deemed admissions to be withdrawn without good cause and no harm or prejudice to the other party).  There would have been prejudice it the plaintiff still had a good case against the city and homeowner did not move to withdraw until the statute of limitations had run. If you didn’t know the land was yours you could ask for a Rule 11(Agreements to be in Writing or a motion for more time or answer the question by saying they won’t know who owns the land until a survey is conducted.

L. Wal-Mart Stores, Inc. v. Street on page 332.  This is a slip and fall case and the issue is that discovery was not timely supplemented, which is covered under Rule 193.5 that says supplementation must be made reasonably promptly after the pary discovers the necessity for such response (in this case they did not learn of the change of address of the brother witness until the day before trial) and except as otherwise provided by these rules, it is presumed that an amended or supplemental response made less than 30 days before trial was not made reasonably promptly.  The purpose of this rule is to avoid TRIAL BY AMBUSH.  WaL-Mart was offered a continuance and also to have all costs paid, also it is Wal-Mart’s policy not to depose anyone other than the plaintiff so Wal-Mart was not being  SURPRISED and if Wal-Mart was not being surprised it would be harmful to the other side. This rule says there must be good cause OR lack of prejudice to the other party; whereas the rule on withdrawing admissions requires you to show good cause AND lack of prejudice to the other party.  Is it a duty for the lawyer to keep up with every witness’s address and phone number.  The Wal-Mart case found implicit good cause because in 1995 the rule required both good cause and lack of prejudice to the opposing side. It is an absolute right to grant a continuance.  Other policy is that supplementation must be timely. Even though the testimony may be cumulative you must still take into consideration that the brother may have been a better witness (more convincing) than the plaintiff who fell.  DUTY TO SUPPLEMENT REQUIRES GOOD CAUSE OR LACK OF PREJJDICE TO OTHER PARTY. 

M. Grunt and groaner is usually the spouse of the injured party whose sole purpose is to testify to the grunts and groans of his/her loved one.  

N. What doesn’t a survive non-suit

1. Monetary sanctions

2. Community service

3. Deemed admissions

O. Spoilation of evidence is not a cause of action and is subject to summary judgment and would be subject to Rule 13 sanctions if you bring this cause of action, instead the jury can be charged to infer guilt for incriminating evidence that may have been destroyed or altered per the Trevino case

P. Two types of deposition 

1. Deposition upon written questions is usually reserved for record keepers.  Draft questions and cross-questions and notary or court reporter can go out and ask questions and transcribe the answer.  It is cheap but limited because you cannot fashion new questions in response to the answers given.

2. Oral depositions –best and most expensive discovery tool we have because you fashion new questions in response to answers given. You are time limited in Plans 1 and 2 to how many hours of oral deposition are allowed.  The best way to do this is to try to be agreeable to the terms of the deposition (where and when) while trying to best represent your client (which can sometimes conflict). Formally, you are required to serve a written notice on all parties so they can object or attend and there is no response time UNLESS you are requiring the deponent to bring something which then fall under the rules of PRODUCTION.  If the deponent is a party all you need is the notice because it serves as a notice and subpoena.  If the deponent is a non-party you are required to give notice and send a subpoena.  If your witness is a corporation you need to tell them that you need someone to testify on these matters and the corporation will designate someone to be a witness.  If the time for taking the deposition is unreasonable: 

a) Motion for protective order assumes that it is discoverable but the movant is seeking an order from the court for protection (example is deposition is scheduled for Christmas Day) or

b) Can file motion to quash if you if you object to the time of the deposition.

c) If not discoverable you should object to the discovery or assert a privilege rather than a motion of quash or motion for protective order

d) Place of deposition (Rule 199.2(2)).  If the party deponent is a party, either individually named party or a person that an organizational party designates to testify on its behalf, the deposition may also be noticed in the COUNTY OF SUIT.  Transients or nonresidents can be deposed within 150 miles of where they are served with subpoena.  The deposition can also be noticed to take place at some other convenient place directed by the court.  A witness need not be present to be deposed as the rules allow the deposition to be taken by telephone or other electronic means.

3. Time and place of deposition

a) The county of the witness’s residence

b) The county where the witness is employed or regularly transacts business in person 

c) The county of suit, if the witness is a party or a person designated by a party under Rule 199.2(b)(1)

d) The county where the witness was served with the subpoena or within 150 miles of the place of service, if the witness is not resident of Texas or is transient person;

e) Subject to the foregoing, at any other convenient place directed by the court in which the cause it pending.

4. Wal-Mart Stores, Inc. v. Street on page 332.  The rule said the place of deposition shall be the county of the witness’s residence (Bentonville, Ark.) or where he is employed (but Sam Walton wasn’t employed) or regularly transacts business in person (Bentonville, Ark) or at such other convenient place as may directed by the court in which the cause is pending.  Since the court didn’t find a convenient place to take the deposition to be Dallas the deposition will be in Bentonville (where Sam Walton resides or regularly transacts business)

5. What is the basis of your deposition:  pure information or testimony (depositions are not hearsay in Texas).  If it is for informational purposes you do not have to worry about proper objections. But if you are using the testimony for trial testimony you need to make sure the deposition will be admissible at trial.  You can even ask the court to attend the deposition but the court does not have to and the hate to do it, so it better be for an extremely good reason.

6. Rules say that counsel should be cooperative and courtesy and it you are abused you should pack your bags and leave.  The witness shall not be evasive or delay the deposition.  There are two objections to the question and one to the answer.  The exact words must be used below or the objection will be waived and if you don’t make the objection at the time it will be waived, unless you agree via Rule 11 or by dictating into the record (Rule 191.1) that you have agreed to reserve the 3 following objections (all other objections, i.e., hearsay are reserved for trial per the rule) until the time of trial.  Don’t agree to this if you are going to use the deposition at trial because if the objection is sustained you will have lost the entire answer. If it is leading question (objection form), you can reform the question and the answer would be inadmissible at trial if the objection is sustained.  Treat the deposition as if you are at trial. 

a) Objection leading (deals with question)

b) Objection form (deals with question)

c) Non-responsive (deals with objecting to the answer)

(1) All three objections must be made at the deposition or they are waived

(2) You can also instruct the witness not to answer a question (then the other side can do a motion to compel) because the question is improper such as “Have you started paying your taxes?” or “When did you quit beating your wife?” or because it is privileged information or because there is a court order saying the deposition is not to deal with a particular subject. Person asking the question can have the question certified and it is his evidence in the motion to compel.

(3) You can suspend the deposition because the time has run out or the deposition has become abusive 

(4) Get help before you do your first deposition 

7. There is no such thing as usual agreements because what is usual in Harris County may not be usual in Bexar County, so ask them.

8. Get the Joe Jamail case, it is entertaining to read.  Jamail was convinced that the person taking the deposition did not know how to take a deposition so he got very frustrated that it was wasting time and money.  While he had a legitimate complaint, he did not express his complaint very well.

9. Do you have a duty to supplement deposition?  There is no duty to supplement an oral deposition. The duty imposed by Rule 193.5 applies only to “written discovery.”  The deposition rules provide for the witness t make corrections when signing the transcript but making no reference to supplementing deposition testimony (too onerous).  NOTE, however, that Rule 195.6 imposes a limited duty to supplement the deposition testimony of retained expert witnesses 

10. Note C on page 339, BAR question – you know that there is a good possibility of a lawsuit and that the evidence or testimony will be lost unless the deposition is taken now.  The classic example is a will contest case in which you want to depose the decedent before his dies.  DEPOSITIONS BEFORE SUIT OR TO INVESTIGATE CLAIMS. Under Rule 202, a person may file a petition for the sole purpose of taking deposition(s) to perpetuate his own testimony or that of another person for purposed of an action that he anticipates may be filed in the future or to investigate a potential claim or suit. The petitioner joins the persons expected to be interested in the future action, and requests an authorizing the deposition.

11. Crown Central Petroleum Corp. v.  Garcia on page 340 sets out the very strict requirements for APEX depositions (deposing the person at the top of the organization).  Rule makers took out the term subpoena duces tecum (don’t correct judge if he uses this term), but if you want something brought to the deposition you must put it in the notice and if you want the non-party to attend deposition and bring something put it in the notice and also attach a subpoena to the notice because that person may not have a lawyer and the other party almost always have a lawyer. Does the CEO have uniqiue or superior knowledge of discoverable information is the TEST for APEX depositions and if not the court should grant the protective order or deny the discovery request and if the CEO does have that type of information?  The party must also show that less intrusive discovery was not adequate.  Lawyers have a difficult time understanding how you find the “smoking gun” memo?  You find out from other discovery.  You must have other discovery that shows the only person that has this information is the CEO but absent that and to avoid harassment of CEOs the court has fashioned this restrictive rule.  The court will not allow you to depose the APEX person first, you must have other discovery first and you must build your justification for an APEX deposition from that initial discovery. APEX depositions are sometimes used to force settlements because sometimes the CEO’s time is worth more than the settlement of the suit.  Is it a one or two part test?  It is a two part test collapsed into one test

Q. Physical and Mental Examinations.  If plaintiff does not agree to it you can file a motion to force the plaintiff to be examined.  If the defendant thinks the doctor doing the examining is a “testifying doctor” rather than a treating doctor.  The parties may not agree on which doctor should examine and the judge may choose the doctor.  If the plaintiff is objecting to the examination it makes one wonder, why the plaintiff would avoid the exam if his case is on the up and up, which is why appeals courts do not usually overrule trial courts on this.  The condition being examined must be in controversy.  The party may not comment to the fact finder (jury) the failure of the defendant to have the plaintiff examined.  Plaintiff cannot say “if you don’t believe me why didn’t you send me to your doctor.”  The rules won’t allow this.  Physical exams must be limited to the complaint at hand.   Courts are much more hesitant to order mental exams which the Coates case deals with.

1. Coates v. Whittington on page 346 deals with a plaintiff suing for physical harm (burns) from oven cleaner and mental anguish as a result of the injury.  In this case a psychologist could not perform the exam, but the rule has changed on this today.  The defendant says that because she sued for mental anguish she put the issue in controversy but the court distinguished between mental anguish and mental injury.  The fact that she was disfigured by the injury would cause her mental anguish.  The fact that she has not sought any treatment for mental illness bolsters her case.  There is a two-part test:  the mental condition must be in controversy OR is there is a good cause to subject her to a mental exam.  The court only discusses good cause to explain it but it was not needed because they make sure the exam is key to the issues at hand, there must be a reasonable nexus between the condition and the exam sought, and there the information must not be available from less intrusive means (3 prong test for good cause and you must prove all 3).  These types of exams will not be ordered often and will be very limited because it would scare off plaintiffs.  The defendant tried to say that she was trying to commit suicide with oven cleaner.  Policy is that we don’t want to exposed people’s health because it becomes a matter of public record.  It has to be a mental injury that requires ongoing psychiatric treatment.  If the condition is not in controversy you will not even get to the point of discussing good cause.  Even if the condition is in controversy, you must still prove good cause because there must be less intrusive means.  The court is primarily going to look at whether there is ONGOING TREATMENT FOR A MENTAL INJURY. As a defendant your motion for a mental exam should say I want an exam to look at the following limited things (not looking at her whole life).

R. Discovery from non-parties – don’t use requests for admission and interrogatories but we do use depositions and requests for production.  Rule 205 is a new rule that clarifies how discovery can be obtained from persons and entities who are not parties to the pending suit.  It refers to several different methods of obtaining discovery from non-parties

1. Entry upon property under Rule 196.7

2. Depositions, including an oral deposition under Rule 199, a deposition on written questions under Rule 200, and a pre-suit deposition under Rule 202

3. A request for production served with a deposition notice

4. A request for production of documents and things without a deposition under Rule 205.3.  This last method is an important innovation.

a) Service of a subpoena, pursuant to Rule 176, is required to compel discovery form a nonparty.  Rule 205.2 requires the party seeking discovery to serve on the nonparty and all parties a copy of the notice required for the particular form of discovery sought.  However, a notice to produce documents and things without a deposition must be served at least 10 days before service of the subpoena to five other parties time to present objections to the request. 

VII. Discovery Relevance. It must be relevant to be discoverable.  Biggest problem is what do we need to prove our case?  EXPERTS will tell you what do I need to know and what must I get from the other side to prove my case.  The experts will help you draft the discovery request.

A. Discovery Relevance

1. Jampole v. Touchy on page 351 is the most cited case).  In this case we have a defective Vega (post collision fuel fed fire) and the plaintiff is suing GM for negligence.  The plaintiff requested 5 items and GM said the discovery request was too broad.  The time frame was too broad and it shouldn’t cover the foreign models.  GM wants to properly understand the request so that they can respond correctly and not be subject to sanctions for under-compliance.  The GM attorney has a duty to protect its client.  GM may have a smoking gun memo and that is why they don’t want to comply with discovery.  BEWARE just because the memo is destroyed does not mean you are safe because someone always makes a copy of the smoking gun memo.  If GM won’t let you comply you need to decide whether to continue with representation.  The trial court allowed some of the discovery and denied some because it did not think it was relevant.  The trial court conducted a full-blown hearing on discovery.  The Supreme Court disagreed with the trial court and said it should have allowed discovery on the similar models.  The time period chosen was probably based upon the experts saying these were the years that GM manufactured this type of fuel tanks.  Companies do a risk benefit analysis when trying to decide recalls and they determine that it is cheaper to settle with estates of those killed rather than recall and repair all Vegas.  It doesn’t matter that the trial court conducted a plenary hearing.  It is a subtle argument that the judge you have in the trial court.  The appellate court will defer to competent trial judges and will mandamus the incompetent trial judges.  The court looked to the Barker and Allen case to see if there is an adequate remedy upon appeal and if this discovery is denied, it will not get into the record.  The dissent in this case says he would limit mandamus to ministerial acts because ministerial acts give you some amount of predictability.  He would be willing to entertain mandamus for extraordinary or extreme acts (he is willing to open the door slightly).  He thinks discovery ruling is discretionary and that the trial judge should be permitted to conduct an orderly pretrial process without the interference of the appellate court and give some deference to a trial judge that conducted a two-day hearing (especially Judge Stovall who was well respected).  However, it is not only the length of time of the hearing but also the competence of the judge that must be considered by the appellate court.

2. Walker v. Packer on page 356.  Professor wants this case at the beginning of the casebook because it is the seminal case on mandamus.  It shows you exactly how the court treats mandamus and reconciles prior mandamus cases. In this case there are discovery requests from both parties and non-parities, but mandamus was not granted.  The court provides the two-part test for mandamus that includes that there must be an abuse of discretion (arbitrary and capricious or MUST REASONABLY HAVE REACHED ONLY ONE DECISION is the definition that Professor prefers).  We give a trial court no discretion in determining the law or applying the law (questions of law) but we give the judge lots of discretion on questions of fact.  There was an abuse of discretion in applying the law; however, they still had to prove an adequate remedy upon appeal and they are re-affirming that particular rule in this case, so that lawyers seek a writ when there is an adequate remedy upon appeal.  The court also reiterated that that just cost and delay will not justify not having a remedy upon appeal.  However, additional cost is a factor to consider but it is not the sole factor that will determine whether mandamus will be granted.   This decision means that we will grant mandamus when the court allows broad discovery because you can’t un-ring the bell and you can’t get mandamus when the trial court limits mandamus.  Justice Doggett is a respected judge so the majority has to take him on and they say that it is just an attack in the harmless error rule, that if it is not reversible on appeal then it should not have been been mandamused in the first place.  Three time when you can mandamus discovery rulings:

a) Un-ringing of the bell.  A party will not have an adequate remedy by appeal when the appellate court would not be able to cure the trial court’s discovery error.  The appellate courts will be very likely to grant mandamus if privileged information is being compromised

b) An appeal will not be an adequate remedy where the party’s ability to present a viable claim or defense at trial is vitiated or severely compromised by the trial court’s discovery error (the Jampole case?).  It would be the effective denial of a reasonable opportunity to develop the merits of his or her case, so the trial would be a waste of judicial resources.

c) The remedy upon appeal would not be adequate the missing discovery cannot be made a part of the appellate record, or the trial court after proper request refuses tot make it part of the record, and the reviewing court is unable to evaluate the effect of the trial court’s error on the record before it (definitely the Jampole case).

3. Overly broad discovery. There is a balancing act between making your discovery request too broad or too specific.  Make your request as braod as possible and let the other side complain and then get more specific from there. If you are too specific in your discovery request, you will not get what you need. If you are on the receiving end, how do you know when to object that the discovery request is too broad but keep in mind that you want to make sure that you comply with the request such that you are not sanctioned for not providing something and you will be ascertain this with experience but if you can’t answer the question on whether you should provide something usually means you should object. In true life, you just have to fight these things out in court.  Just need to know the rules for the exam.

4. Texaco, Inc. v. Sanderson on page 363. The director of safety is no longer employed by Texaco (he has sued for wrongful discharge).  Texaco seeks mandamus relief relative to the plaintiff’s discovery request  that asks for all documents and Texaco cites the Lofton case which is the “throw down case” for overly broad discovery.  Texaco said it would require production of policies on such things as safety glasses and scaffolding which are NOT RELEVANT.  The plaintiffs should limit their discovery to policies concerning exposure to the toxic substances, which is relevant to this case and should also limit the time, but make it be the time period that plaintiff was employed at Texaco.  A SPECIFIC REQUEST FOR DISCOVERY REASONABLY TAILORED TO INCLUDE ONY MATTERS RELVANT TO THE CASE IS NOT OVERBROAD MERELY BECAUSE THE REQUEST MAY CLAL FOR SOME INFORMATION OF DOUBTFUL RELEVANCE.  You can only go back to 1957 because that is when the director started at Texaco. You may even be able to get discovery back to 1941.  You never know when you will find the SMOKING GUN and if you limit or become specific in discovery you will reduce your opportunities to find the smoking gun. The attorney would send back the same request but omitting the items that Texaco said was irrelevant (those policies on safety glasses and scaffolding).

5.  K-Mart Corp. v. Sanderson on page 365. Plainitff is suing K-Mart for not taking adequate safety or protection measures that would have prevented her from being abducted and raped.  Contention interrogatory is one that states “I am asserting that you are liable because …”  It makes no difference that Plaintiff was harmed during the day or night because if K-Mart says we do less or no safety during the day they will be liable.  She sent interrogatories that K-Mart objects to because the request asks for production on “any criminal conduct” that has occurred on K-Mart’s premises.  So the plaintiff knew the request was nice and broad and that K-Mart would object.  Now the plaintiff should limit its discovery to not include shoplifting because shoplifting does not have anything to do with plaintiff’s injuries, which are the result of VIOLENT BEHAVIOR.  Ask for information on assaults, rapes, abductions and you want there to be hundreds of instances of these incidences so the jury will agree that K-Mart is found to be negligent for not providing proper safety in its parking lot such that they should have known that this abduction and rape was likely to occur (burglary of a vehicle, car jacking, robbery, murder, any violent crime in the penal code).  If you just ask for all violent crimes in the parking lot the opposing side will ask you to define “violent.”  You can get it for the past 7 years and may be able to get it nationwide if K-Mart has nationwide safety policies.  When you make up the list of violent crime and can add “and all other such crimes” to try to get everything but will K-mart be able to determine what you want such that if they don’t provide the information they will be sanctions. The court is telling you that the times are too long but the court is not saying that asking relative to ALL stores is not overly broad.  READ THE CASE COMPLETELY. In actuality, discovery is fishing and you are casting a net.  As long as you are trying to limit the discovery down (in good faith) you will not get in trouble with the court.  If  you are too specific at first the lake is still there because requests for production are unlimited. You go back to the well if you are too specific in your initial request.  Read answers to interrogatories and documents produced carefully and listen to depositions carefully because you may find the information (smoking gun) you need.  It is a balancing act between asking for too little and not wanting to give enough.

6. Discovery of net worth is only important in punitive damages case.

7. Requests for disclosure allow you to get information about insurance, which may help you settle your case quickly.

8. Stowers Doctrine allows an insured to sue his excess insure if the insurance company has not been reasonable during settlement.

9. Settlement agreements – knowing this provides you with a baseline about what your case is worth.  

a) If you are a new attorney, on your own, hire a plaintiff’s lawyer to tell you what a case is worth.  Also consult with claim adjustors to get an idea of the value of the case.  These people will be less wrong than you.  “PIGS GET FAT AND HOGS GET SLAUGHTERED.”

B. Objecting to the scope of discovery is done by 2 methods:

1. An objection – court prefers a correct objection saying this is simply not discoverable (it is too broad or not relevant)

2. A protective order – should be used when the information is discoverable but should be protected such as trade secrets.  If you use a protective order when you should have used a protective order, you will not be penalized by the court.

3. There is a duty to make a partial response even if you are objecting to other discovery requests

4. OBTAIN THE NOTES ON 367-69.    

C. In Re Union Pacific Resources Co. on page 371.  Plaintiff is suing his excess insurance carrier, which pays any excess over the basic policy.  Defendant want the dollar amounts from the settlement of the California cases because they think the plaintiffs have already been paid and are not entitled to any excess.  Plaintiff says that even if relevant, the defendant still owes the excess. Why is the plaintiff fighting the production of the settlement agreements (because rhe truth will set you free)?  The plaintiffs motivation is that they do not want the settlement agreements to become a part of the public record.  The court was willing to provide the settlements with the amounts redacted and court could tell that the circumstances of the settlements and they were irrelevant and the defendants did not need it. Then defendants sought mandamus.  Court of Appeals reversed the holding because the plaintiff had the burden to put on evidence that the information was irrelevant and therefore the plaintiff’s objection to the scope of discovery was waived.  Supreme Court reversed the Appeals Court and said that evidence of irrelevance is only required if it is necessary and in this case it was unnecessary because the settlement agreements themselves were proof enough (same thing with objecting to the attorney-client privilege).  The documents themselves could prove or disprove your objection, and if not you put on extraneous evidence.  The party objecting has the burden of proof.  Confidential settlement agreements only require the parties not to divulge the terms, but other people (especially the courts can get to it).  When you have a bad case, you do everything to slow down the case and this is where death penalty sanctions come into play.  Always be suspicious when the other side denies you something in discovery.

D. In Re Alford Chevrolet- Geo on page 373.  The car dealerships are passing on personal property taxes to the consumer (which is not illegal) but the defendants “failed to inform” the consumers.  The plaintiff’s are contending that the defendants hid the charge.  Defendants wanted to abate all merits discovery until the class certification saying that if we have to go into the merits discovery and the class is not certified the discovery will be for naught.  The plaintiffs are trying to discover the defendants out of the case because each dealer will only owe approximately $31K and the cost of discovery will be more than that.  If the class is not certified, the plaintiffs don’t have a case because the case is not worth enough for individual plaintiffs to sue individual dealers.  The majority of the Supreme Court says the defendant complained of wanting a bi-furcated discovery process and in order to prevail the defendants must come up with a discovery plan.  The dissent says that the burden of developing a discovery plan should not be on the defendant alone.  The dissent says the duty to come up with a discovery plan rests with the court, the defendants, and the plaintiffs.  The dissent says that bifurcation could also be appropriate for venue (merits will always be an issue because they don’t go away just because you want a different is different), personal jurisdiction (merits will not be at issue), and forum non-conveniens.  The decision may not be workable because it requires the party wanting bifurcation has to come in with a discovery plan in his motion, per decision.

E. Last two classes will be for going over the exam and for Q&A.  He will do questions by chapter and he doesn’t go back to the beginning of the chapter at the end. After Q&A, he will not answer any other questions.  The last class is Q&A.  You do not have to quote Rule numbers and cases on the EXAM

F. PRIVILEGES preventing discovery

1. Regardless of what the privilege it is asserted exactly the same way.  An assertion of privilege is NOT AN OBJECTION.

2. WORK PRODUCT AND ATTORNEY-CLIENT COMMUNICATIONS

3. Rule 192.5, Work Product

a) Work product comprises material prepared or mental impressions developed in anticipation of litigation (must be defined) or for trial by or for a party of a party’s reresentative including the party’s attorneys, consultants, sureities, indemnitors, insurers, employees, or agents (broad number of people are representatives) OR

b) A COMMUNICATION made in anticipation of litigation or for trial between a party and the party’s representatives or among a party’s representatives, including the party’s attorneys, consultants, sureties, indemnitors, insurers, employees or agents

(1) So you have two type of work product: prepared products and communications

c) Protection of work product

(a) Protection of CORE WORK PRODUCT – ATTORNEY MENTAL PROCESSES.  Core work product, the work product of an attorney or any attorney’s representative’s mental impressions, opinions, conclusions, or legal theories is not discoverable.  THIS IS AN ABSOLUTE PRIVILEGE

(b) PROTECTION OF OTHER WORK PRODUCT (NON-CORE).  Any other work product is discoverable ONLY upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party’s case and the party is unable without undue hardship to obtain the SUBSTANTIAL EQUIVLENT of the material by other means.  THIS IS A CONDITIONAL PRIVILEGE

(c) INCIDENTAL DISCLOSURE OF ATTORNEY MENTAL PROCESSES.  It is not a violation of subparagraph 1 (core work product) if disclosure ordered pursuant to subparagraph 2 (other work product) incidentally discloses by inference attorney mental processes otherewise protected under subparapgraph 1.

(d) LIMITING DISCLOSURE OF MENTAL PROCESSES.  If a court order discovery of work product pursuant to subparagraph 2 (other work product needed because of undue hardship), the court must, insofar as possible, protect against disclosure of the mental impressions, opinions, conclusions, or legal theories not otherwise discoverable.  

(i) If you have something that is half core and half other is it absolutely privileged?  No, the court will redact out the other WP, but if you can still infer the core WP the rule on incidental disclosure of attorney mental processes comes into play and Rules c and d work together.

d) EXCEPTIONS.  Even if made or prepared in anticipation of litigation or for trial, the following is not WP protected from discovery:

(1) Information discoverable under Rule 192.3 concerning experts, trial witnesses, witness statements, and contentions (but keep in mind you clients statements are not discoverable under the attorney-client privilege, a different privilege from the WP privilege)

(2) Trial exhibits order disclosed under Rule 166 or Rule 190.4

(3) The name, address, and telephone number of any potential party or any person with knowledge of relevant facts (this is a restatement of the Rule on a Request for Disclosure)

(4) Any photograph or electronic image of underlying facts (i.e., a photograph of the accident scene) or a photograph or electronic image of any sort that a party intends to offer into evidence; and

(5) Any work product created under circumstances within an exception to the attorney-client privilege in Rule 503(d) of the Rules of Evidence.

e) PRIVILEGE.  For purposes of these rules, an assertion that material or information is work product is an assertion of privilege.

f) Just because it is in your file does not mean it is privileged.   All privilege is based on policy that says the policy outweigh the discoverability. We don’t want to give the other side they don’t deserve and we want to give the other side everything they deserve such that we won’t be sanctioned.  BEING INNOCENT HAS NOTHING TO DO WITH THE PRACTICE OF LAW.

g) Discovery screw-ups are fertile ground for malpractice by giving the opposing side something you should not or by refusing to give something you should and being sanctioned out of the case.

4. Hickman v. Taylor on page 382.  You have a tug boat accident and 4 of 9 crew members are drowned, so there is a reasonable likelihood that the tug boat owner will be sued.  The plaintiff wants to get tug’s attorney’s interview records of the witnesses.  It is no attorney-client privilege because it is the attorney’s communications with 3rd parties. The judge would not recognize the work product privilege ordered the communications produced and the defense attorneys refused and they were found in contempt and were imprisoned.  The court of appeals reversed and recognized the work product privilege.  The WP privilege is based on the policy that attorneys should fully investigate their cases and the opposing side should not get a free ride on your good investigations.  The defendant says there should be other privileges besides the attorney-client privilege (i.e., the WP privilege) and the plaintiffs say this gives corporations with more resources an ADVANTAGE (this is an absolute fact) and the U.S. Supreme Court says the WP privilege is more important than the disadvantages that are an everyday problem, so this is a policy decision.  Without the WP privilege, the attorneys would not investigate their cases or would just wait and use the opposing attorney’s investigations and this is unacceptable. 

5. National Tank Co. v. Brotherton on page 388.  There is an explosion at a refinery and EEs are injured and corporate counsel sends an investigator (on his staff) to the scene to investigate (is this routine procedure?) and he  interviewed the EEs who witnessed the explosion and also contacted the company’s insurance provider to come and investigate also.  Plaintiffs then want the interviews of the 4 EEs taken shortly after the explosion and the interviews that the insurance company conducted (Plaintiff learned this from the discovery of potential witnesses).  As an attorney, if the 4 transcripts have no content that would harm you, should you give it up? The answer is to consult with your client, tell him that the other side has asked for this, there is no harmful conduct, and we could assert privilege. If the interviews help you, you may want the other side to know your case is stronger or if neutral you may want to be seen as a good guy.  If not required, don’t assert the privilege just to be asserting the privilege.  Also make very certain the judge does not think you are slowing down the discovery process for some reason  (a weak case or you are a jerk).  So choose your fights carefully.  The company doesn’t want to produce the requested items including the depositions of the two investigators.  Once they are sued anything you do is in preparation of trial rather than in anticipation of litigation.  The trial court found that these investigations were not prepared in ANTICIPATION OF LITIGATION” and it goes to the Supreme Court. Is anything that was prepared before the suit was filed must have been done in anticipation of litigation to have the WP privilege apply. The Supreme Court did not like the imminence requirement in the Flores case. Imminent means that litigation is immediate. The new standard is that  REASONABLE AND PRUDENT PERSON LOOKING AT THE TOTATLITY OF THE CIRCUMSTANCES WOULD THINK THERE IS A SUBSTANTIAL CHANCE OF LITIGATION and this standard will decrease the discovery. This standard is added protection to defendants and will reduce discovery.  The Flores decision protected too little and did not promote investigation which is what the WP privilege is supposed to do.  Under the imminent standard, you only had privileged WP after the days right before trial.  Under this new standard anything before a substantial chance of litigation is discoverable.  The second prong of Flores is a subjective test and this prong is satisfied if the party invoking the privilege believes in good faith that there is a substantial chance that litigation will ensue.  The Court is unwilling to adopt a rule that says all routine investigations are discoverable and just because your company has a policy says that all investigations are made in anticipation of litigation will be privileged.  Professor would call the hospital to determine the condition of the injured before dispatching the investigation. If there are fatalities, there will definitely be litigation.  If it is only a broken arm we cannot say that we reasonably anticipated litigation.  POLICY IS TO HAVE FULL INVESTIGATION SO YOU CAN KNOW THE VALUE OF YOUR CASE.  Defendant is almost always in a better situation to investigate than the plaintiff.

6. After 1999, witness statements and party communications are no longer privileged under work product privilege

7. The attorney-client privilege is perpetual.

G. OBTAIN NOTES ON PAGES 394-395

1. CLIENT REPRESENTTATIVES.  Until 1998, Texas used the CONTROL GROUP test to determine whether communications between an attorney and a client representative were protected by the attorney client privilege of TRE 503.  The rule was revised in 1998, however, to adopt a SCOPE OF EMPLOYMENT test.  The amendment brings Texas’s attorney-client privilege significantly closer to the SUBJECT MATTER test used in the federal courts and most other states.

2. IDENTIFYING WITNESSES.  Rule192.3(c), like the former rule, specifically allows discovery of persons with knowledge of relevant facts, even over a claim of privilege.  Notice that the discovery permitted is of POTENTIAL witnesses, persons with knowledge of relevant facts, which is different form the witness the party may use as a trial witness.  The 1999 rules also allow a party to discover trial witnesses, which was previously considered privileged work product because discovery reveals the lawyer’s trial strategy.  Even under the former rules, however, a judge could order parties to disclose trial witnesses pursuant to Rule 166 pretrial order.

3. DURATION OF PRIVILEGE.  Work product is a continuing privilege, one that a party may assert in litigation other than the litigation in which the protected material s were prepared.  Under prior Texas practice, the attorney-client privilege and the attorney work product privilege were considered continuing privileges.  Because the party communications rule had language that limited its application to the specific lawsuit for which the communication was made, the party communication privilege was not continuing.  Consequently, while an attorney’s work product was protected from discovery is later related cases, discovery was available for trial preparation materials there were party communications, but were not attorney work product.  Rule 192.5 changes this and it now like the federal rule:  all work product is now protected in subsequent cases, subject of course to the NEED and HARDSHIP EXCEPTION for ordinary work product.    

4. Witness statements are not privileged under WP, you have to find another privilege (#8 on page 395).  Rule 192.3 provides that statements of persons with knowledge of relevant facts are discoverable regardless of when they are made.  NOTE:  you do not have to produce your client’s statements because that is protected under attorney-client privilege.

5. Need to learn facts from witnesses rather than the attorney’s file because the file will have the attorney’s comments, which are usually privileged.

6. Occidental Chemical Corp.  v. Banales on page 397.  How do you deal with a sanction that provides or produces something that is not discoverable in the first place (core work product)?  The defendant’s attorney had interviewed someone that had relevant knowledge about the noxious gas and had not provided his name as a witness with relevant knowledge to the plaintiffs. The defendants said their failure to disclose the witness was an oversight or lack of communication.  The principle behind the case is that Occidental waived its WP privilege through  discovery abuse.  The Occidental attorneys were sanctioned $860K and that they turn over their notes from their interviews with the witness that was not disclosed.  Even though core work product is privileged, can it be sanctioned?  The privilege for core work product is absolute.  However, the interview notes in this case is “other work product.”  This case involves a death penalty sanction and per the court it is too severe a sanction at this time.   RULE:  SANCTIONS MUST BE JUST.  This case makes it very clear that there will be no sanctions for core work product (just as it is not discoverable) subject to some very narrow exceptions such as the crime-fraud exception, but that other WP or compiled work product can be subject to sanctions. The three legitimate reasons for sanction are as followed) 

a) To make the parties comply with the rules (you are already at trial and know of the hidden witness so it is too late to get compliance)

b) To punish the offender (this is what we have here, and we must ask if the sanction is just and likens it to a death penalty sanction such that is should be reserved to the most egregious circumstances and not used unless there are no lesser penalties.  In this case the court got mad and went to fair.  Had the court asked to review other WP in camera and it would have gotten by the Supreme Court).  The sanction that lawyers hate the worst is community service, they prefer to give cash and money is close to the lawyer’s soul.

c) To deter others from that conduct.

7. Questions on page 400.  If you do a transcript of a witness’s consent and the witness ADOPTS the statement but doesn’t sign it, it is still a discoverable witness statement. The rules specifically exclude the attorney’s notes taken while interviewing the witness, containing the questions asked and the answers (OBTAIN RULE 192.3(h)). If your client gives you a smoking gun memo to put it in your file and you only have to produce it, if the other side requests it.  You can try to protect it by putting your mental impression on the memo; however, the court could then redact our your comments.  There is nothing unethical about putting the smoking gun memo in your attorney’s file.  The investigator is considered an EXPERT WITNESS.  Measuring the skid marks and describing the damage to vehicle (could be other WP0 are discoverable, photographs are all discoverable.  Statements to nurse saying “I’m sorry, it was my fault” will be a party admission, but try to object that it is hearsay.  The fact that truck has been demolished means the other side can get the description of the damage based on substantial need and hardship.

8. Dillard Dept. Stores, Inc. v. Sanderson.  This case deals with the substantial need element.  Under today’s broadened evidence rules (expanded control group) it may be that these statements would AC privilege.  There was no Texas case on point so the court had to use federal cases as precedent.  In this case failing memory or credibility on the part of the witness could result in substantial need that would break the other WP privilege.

9. Texas DPS Officers Association v. Denton on page 403.  Defendant is fired, appears before grand jury, files suit (civil suit for breach of contract), and it indicted (results in a criminal prosecution against defendant Denton).  The plaintiff invokes his 5th Amendment rights to keep from information being discovered by DPS that could be used in the criminal case against him. In a civil case, the fact that a party refuses to testify and invokes the 5th, the jury can make a negative inference from that fact. There are three elements to the OFFENSIVE USE doctrine:

a) The party must be seeking an affirmative relief  (and he was because Denton was asking for damages)

b) The information being requested must be outcome determinative (it is not an all or nothing analysis).

c) The information being requested cannot be obtained from any other source (again this is not an all or nothing analysis)

(1) Since all three elements were met the offensive use exception and the plaintiff must not decide whether to:

(a) Waive the 5th Amendment protections or 

(b) Be subject to discovery sanctions

(i) To prove your very good civil case you may have to incriminate your client (example is excessive force used by a homeowner to get at his homeowner’s policy, against a burglar)

10. General guidelines for sanctions:

a) Ensure that a direct relationship exists between the offensive conduct and the sanction imposed

b) The sanction is not excessive

c) The sanction is not more severe than necessary

11. OBTAIN   FACTORS ON PAGES 407-08

a) The trial court should consider the nature of both the questions asked and the privilege asserted.

b) The court should weigh the resulting unfairness to a defendant if trial were to proceed without the sought discovery.

c) The trial court should weigh options for delaying civil proceedings during the pendency of criminal investigations or parallel criminal proceedings.

d) The trial court should recognize that it would have options to impose remedies in the future if any delay afforded the plaintiff resulted in unanticipated or extraordinary hardships.

12. Granada v. 1st Courts of Appeals on page 410.  Need to make certain someone competent goes through the documents to determine which are privileged and it can be an expense you don’t to incur.  The attorneys realized they had mistakenly produced the privilege memos when their client was deposed. The trial court ordered the privileged document returned.  If you inadvertently/accidentally send privileged documents you have 10 days (Rule 193.3(d)) or a shorter time ordered by the court after the producing party discovers that such production has been made to get your privileged information back and they cannot use that information in the case.  They broke the privilege in this case based on the CRIME FRAUD exception.  What is privilege information is released accidentally and even if we get them back into the privilege fold the privilege was broken via the crime fraud exception and the plaintiffs would not have found out about the fraud if they had not received the documents in error. 

13. HOW DO WE ASSERT A PRIVILEGE?  Either in the response or some other document.  Asserting a privilege is not an objection.  The request is not discoverable because.  The responding party that is asserting privilege submits a withholding statement saying 1. the information requested has been withheld and 2. identification of the request to which the withheld information or material relates and 3. a state of the privileges relied on.  You do not have to identify anything that is absolutely privileges (AC privilege and core WP), relying on the integrity of lawyers.  The risk is the lawyer could be sanctioned if he withholds documents that he in good faith believes is privileged, so the safe thing to do is to put it in your privilege log.  If you have a good reputation the court will believe it is a good faith mistake and will only order the document produced and not sanction you.  Once the requesting party receives the withholding statement, the requesting party can request a privilege log which DESCRIBES the privileged information (the withholding statement does not describe) and you must assert a privilege for each item or group of items withheld and it must be provided 15 days after the request  for the privilege log.

14. Two step process where we assert the privilege in a withholding statement and then, upon request, prepare and produce a privilege log.  After receiving the privilege log the requesting party must agree with it or file a motion to compel.

15. In re Monsanto on page 417.  The defendant did a proper assertion of privilege and privilege log. The trial court conducted a hearing on whether or not the documents were privileged and the result was only 2 of the 400 documents were privileged.  Monsanto sought a writ of mandamus.  The affidavits did show personal knowledge.  Always ask if the evidence offered was introduced and entered into evidence, did it get in the record (it’s just good practice to do this at any trial).  The evidence can be via live testimony and affidavits.  Monsanto asserted AC and core WP privilege (both are absolute privileges).  The court ordered all documents turned over to the plaintiffs and plaintiffs copied them and agreed not to review them until after the mandamus proceeding.   The documents were categorized into 4 categories (PR-RS, PR-Ds, PR-INV, and PR-AS).  An affidavit that does not reference the log is not good evidence to prove privilege.  You have the burden as the attorney to go through the documents to determine if they should be privileged and what privilege(s) apply and then what evidence will be required to prove the privilege.  The affidavits must make out a prima facie case of privilege and then the burden shifts to other side  (the requesting party) requests that the court does an in camera review, but the requesting party does not get to see the documents during this in camera review. Did the requesting party do everything properly? No, the party seeking the documents did not point out to the court which specific documents identified in these logs it believed required inspection by the court and Monsanto could have sustained the claims of privilege without more.  In a prima facie case is not made out by the producing party then the privilege does not attach but the trial court went beyond the call of duty and reviewed all the documents even though the requesting party did not request as it should have.  In the RS category the documents that were not listed on the privilege log were not privileged and were discoverable and the communications received from 3rd parties were found to not be privileged.  In the DS category all were privileged.   In the AS log or category, 6 were not privileged because the author of the communication is not ascertainable.  In the INV category, the copy not provided to the court was not privileged.  Plaintiff failed to prove the CRIME-FRAUD exception to the  privilege.   

16. The mechanics of establishing privilege are as follows:

a) Producing/responding party asserts privilege in a withholding statement

b) Requesting party then serves a written request that the withholding party identify the information and material withheld (requests a privilege log)

c) Withholding party then prepares a privilege log for the requesting party (make sure ALL your documents are on the privilege log).  Per the Professor, the most difficult step is to identify the privilege without giving up too much information.

d) Requesting party either agrees with privilege log or doesn’t and if he doesn’t he requests a hearing (basically asserting that the privilege does not apply).

e) At the hearing the withholding/responding party must prove the documents are privileged via affidavits, live testimony, or the documents themselves, must make a prima facie case.  If no other evidence was introduced the party will prevail on that issue is the test for a prima facie case relative to privilege.

f) If the requesting party is still not satisfied, he will request the court to make an in camera inspection of the documents.  If no request is made for the in camera review, the documents will be considered privileged.  Requesting party should not be allowed to review the document in the in camera inspection.

g) If the responding party truly feels the documents are privileged and the trial court is in error in ordering disclosure, respectfully let the court know that you are seeking an emergency mandamus and they will normally keep the documents sealed until the mandamus is completed.  Very rarely will the judge disclose the documents before the mandamus is decided because the wrong cannot be undone. Likewise, if the requesting party still feels the documents are NOT privileged, he can seek mandamus.

17. Withholding statement does not have to identify AC or WP privilege and the court is relying on the veracity and integrity of the attorneys.

18. General Tire, Inc. v. Kepple on page 430.  There is a broad protective order that gives the information to attorneys, witnesses, and jurors and then the suit settles and the plaintiff’s attorney are seeking to vacate the protective order.  They want this information because it will help them in future litigation.  The trial court vacated the protective order and defendant, General Tire, filed a motion to reinstate the protective order. Rule 76a deals with sealing court records (from anyone), which is a type of protective order and Rule 192.6 deals with protective order.  For anything other than sealing court records, you use Rule 192.6 dealing with protective orders.  Once you have tendered something to the court (all things file with clerk of court), it belongs to the court. If you don’t want your judgment to appear in a court record (consent judgment), you settle and non-suit the case and enter into a contractual agreement in which you have a confidentiality agreement.  Rule 76 a also says any unfiled settlements or discovery that is injurious to the public may not be sealed.

19. Responding party has 4 options (all may be going on at the same time):

a) Can object (scope is too broad)

b) Assert a privilege

c) Seek a protective order

d) Ask the court to seal the records

20. If any party seeks a protective order on unfiled discovery and nobody contends that is a court record the issue simply goes away and no trial is held and they will be sealed.  If someone does assert that it is a court record, the public can intervene.  General Tire wanted the unfiled discovery to be protected and the plaintiffs do not want them protected or sealed.  If someone asserts that they are court records the court must conduct a hearing to determine if they are really court records.  The trial judge erred in letting the purported records be reviewed prior making the determination on the documents being court records and this was an error.  Expert testimony was offered to determine if the discovery was adverse to the public.  Trying to tie connect the documents to the issue of public health or safety, and if connected, it will be considered court records and released to the public.  These documents had also been produced in another case, the Benson case and that was OK.  The bottomline is these records are protected, the protective order was reinstated.  An abuse of discretion standard was used.

21. OBTAIN RULE 76a, SEALING COURT RECORDS.  Court records may not be removed from court files except as permitted by statute or rule.  No court order or opinion issued in the adjudication of a case may be sealed.  Other court records, as defined in this rule, are presumed to be open to the general public and may be sealed only upon a showing of all of the following:

a)  A specific, serious and substantial interest which clearly outweighs:

(1) This presumption of openness

(2) Any probable adverse effect that sealing will have upon the general public health and safety

b) No less restrictive means than sealing records will adequately and effectively protect the specific interest asserted

c) COURT RECORDS.  For purposes of this rule, court records mean:

(1) All documents of nay nature filed in connection with any matter before any civil court EXCEPT

(a) Documents filed with court in camera, solely for the purpose of obtaining a ruling on the discoverability o f such documents

(b) Documents in court files to which access in otherwise restricted by law.

(c) Documents filed in an action originally arising under the Family Code

(2) Settlement agreements not filed of record, excluding all reference to any monetary consideration, that seek to

d)  Restrict disclosure of information concerning matters that have a probable adverse effect upon the general public health or safety, or the administration of public office, or the operation of government. 

e) Discovery, not filed of record (unfiled discovery), concerning matters that have a probable adverse effect upon the general public health or safety, or the administration of public office, or the operation of government, except discovery in cases originally initiated to preserve bona fide trade secrets or other intangible property rights. 

22. In re Continental General Tire, Inc. on page 440.  You must assert the privilege once the other side asks for the skim stock formula.  We want to make sure that if it is a trade secret, that it is kept private balanced against the other side having a fair adjudication of his case.  The trial court must first determine that it is a trade secret and if it is, it must fashion a protective order up to and including a sealing of the records under Rule 76a.  Both parties concede that is a trade secret and the defendant will argue that plaintiffs should not have the TS, it is not discoverable because the plaintiff does not need it to prove his case.  Once the plaintiff convinces the court that he needs the TS to prove its case, the trial court must then fashion a protective order up to a including sealing the court records per Rule 76a.  The plaintiff argues that since they are not competitors the skim stock is discoverable but the court does not agree with this because it would make Rule 507 meaningless in non-competitor companies.  OBTAIN RULE 507 ON PAGE 440:  A PARTY HAS A PRIVILEGE TO REFUSE TO DISCLOSE ITS TRADE SECRETS IF THE ALLOWANCE OF THE PRIVILEGE WILL NOT TEND TO CONCEAL FRAUD OR OTHERWISE WORK INJUSTICE.  The plaintiffs were unable to prove that the skim stock formula was necessary to their case.  Plaintiff says that even if you don’t give me the formula now, it will be divulged under Rule 76a because it will not meet the requirements for sealing.  The Supreme Court tells the plaintiffs that that there is a way to get the information but it is not in this manner, the plaintiffs need an expert to testify that the skim stock caused the tire defect and then the formula will be necessary for their case and the court will go on to fashion.

H. Consulting Expert Exemption. There are three types of experts

1. TESTIFYING EXPERTS – you   hire an expert to examine the defective tire and prepare a report and it comes back favorable and he would be a good witness so you will use this expert as a testifying witness and everything he does or thinks is discoverable.   But the side that hired him must pay all the expenses of the expert.

2. CONSULTING EXPERTS – you again get the favorable report but you don’t think the witness would be credible or come across good and you will get another expert to review it and testify to it and it is discoverable by the other party.

3. PURELY CONSULTING EXPERT (courts sometimes call it a “consulting only expert”) – you get the report and it is unfavorable and you bury it in your file (nothing unethical about this) and you never have to identify that expert to the other side and the other side can’t use him because that expert is precluded from giving information to the other side.  They cannot be desposed and if it is requested you file a motion to quash.  All experts know that once they have been hired they area in bed with that side of the litigation.  BE CAREFUL  - if a testifying expert reviews  (don’t have to prove the report was used) this unfavorable report will change a purely consulting expert into a consulting expert and the unfavorable report will be discoverable.

4. GM v. Gayle on page 446.    Plaintiff is suing GM for an allegedly defective seat that cause personal injuries.  The trial court order the plaintiff be able to attend the crash tests if they are for testifying or evidentiary purposes.   GM seeks mandamus because it does not want to have to be hog-tied in determining whether the crash tests will be for evidentiary or consulting purposes in advance.  The POLICY behind this rule is to make certain that parties investigate their case.  The rules only require you divulge identities of testifying and consulting experts.  The plaintiff argued that they could not conduct its own crash tests (or as many) and the court said plaintiff will have to use effective cross examination and also the requirement that the test approximate the actual accident.

5. Axelson case on page 452.  This case deals with the largest oil well case blow out case in history.  Witness Storts was the petroleum engineer that worked at the well prior and after the blow out.  He is a dual capacity witness because he has information about the well and the blow out and he has also be designated as a purely consulting witness.  FACTS ARE DISCOVERABLE NO MATTER WHO HAS THEM OR KNOWS THEM OR RERGARDLESS OF WHERE THEY ARE COMING FROM. Can your client be asked what did you tell your lawyer about what happened?  No, because it violates attorney-client privilege?  You would need to rephrase the question such that you are asking the person about what he personally knows. The PUBLIC POLICY is that all facts be discoverable unless privileged.  Can we make Storts testify about the well after the blow out occurred in his consulting expert capacity?  We can ask Storts the actual scene of the blow out (what he saw) but you cannot ask him about his opinions of the blow out if he is a purely consulting expert.  If Mr. Storts goes out and observes the scene you must identify him as a fact witness and relative to his report you identify him in your mind as a consulting only expert.  You do not have to identify a purely consulting witness if he does not have any PERSONAL KNOWLEDGE OF THE FACTS (i.e., if the witness only obtained facts from the consultation such as by looking at pictures of the scene).  The Court says you can get the personal knowledge of the facts from Storts.  If an employee is reassigned for the purpose of being a purely consulting expert and it is in anticipation of litigation he will be a purely consulting expert and you do not have to name or divulge him.  YOU  NEVER DISCLOSE YOUR  PURELY CONSULTING EXPERTS.  WE  ARE TRYING (AND MUST)  IDENTIFY IN THESE REQUESTS FOR DISCOVERY.  If you want to keep your expert from being identified DO NOT LET HIM INSPECT THE SCENE; otherwise, he will then have personal knowledge of the accident.

RULES CONCERNING EXPERTS

a) Consulting experts with knowledge of facts.  Axelson makes clear that the consulting expert exemption cannot be used to shield the identity of fact witnesses from discovery.  Rule 192.3(c) codifies this prohibition requiring party ti identify as PERSONS WITH KNOWLEDGE OF RELEVANT FACTS experts with FIRST HAND knowledge of facts or with knowledge of facts obtained other than IN ANTICIPATION OF LITIGATION

b) DESIGNATING EXPERTS

(1) DESIGNATING TESTIFYING EXPERTS.  Rule 195.1 limits discovery concerning testifying experts to requests for disclosure, depositions, and reports.  Experts are DESIGNATED through requests for disclosure and it is the only way to initiate discovery of the identity and opinions of opposing experts, so it should be served in every case.  You don’t have to respond within 30 days of service.  Instead Rule 192.5 provides a standard designation schedule that should be followed unless another schedule is set by court order.  This standard schedule requires parties seeking affirmative relief (plaintiffs and defendants asserting counterclaims) to designate experts before other parties and it must be done 90 days before the end of the discovery period.  The other parties have up until 60 days before the end of the discovery period.

(2) RETAINED & NON-RETAINED EXPERTS.  Rules 194 and 195 distinguish between experts RETAINED, EMPLOYED BY, OR OTHERWISE IN CONTROL OF THE PARTY and those experts that are not. Retained experts are usually professional witnesses and non-retained experts usually persons whose professions frequently bring them into contact with situations that involve litigation such as police officers, emergency room physicians, and surgeons and they usually become both fact and expert witnesses not because of any voluntary decision to be involved in a given case but because of their involvement with the facts of the case.  These witnesses may be uncooperative or even hostile to the party who seeks to offer their testimony.  Rule 194 requires disclosure of a retained expert’s mental impressions and opinions and a brief summary of the basis for them (also you must produce the expert’s resume and bibliography for retained experts).  For non-retained experts the party need only disclose documents such as medical records or police reports.

(3) SCHEDULING DEPOSITIONS.  Rule 195.3 contains specific provisions governing scheduling depositions of retained experts, continuing to use the “plaintiff first” model.  Deposition of plaintiff’s experts may be conducted before or after the opposing side’s experts are designated depending upon whether plaintiff provides a report with its designation.  If there is no report, the plaintiff designates experts 90 days before the end of the discovery period and must tender experts for depositions REASONABLY PROMPTLY after the designation, but no later than 15 days before opposing experts must be designated.  The defendant designates opposing experts 60 days before the end of the discovery period and tenders the experts REASONABLY PROMPTLY after designation and after the plaintiff’s experts on the same subject are deposed. If the plaintiff chooses to provide a report when the experts are designated, the designation schedule remains the same (90 and 60 days before the end of the discovery period) but the plaintiff’s experts are not deposed until after the defendant designates experts.

(4) REPORTS.  Although the deposition schedule encourages the plaintiff to supply an expert report, the rules do not require production of a report if the witness has not already prepared one.  Moreover, if the plaintiff furnishes a report, the defendant is not required to supply one to the plaintiff in response.  Rule 195.5 allows the court to order an expert to prepare a report, however.

(5) DEPOSITIONS. The only remaining method for discovery of an expert’s expected testimony is the deposition.  The notice may include a request for production of discoverable documents that were not included in the Rule 194 request for disclosure, such as records evidencing bias.  The retained expert must appear after service of a notice upon the party’s attorney.  Non-retained experts must be served with a subpoena to compel appearance.  Expert depositions are included in the total deposition time limits of Rule 190, although in Level 2 an additional 6 hours is allotted when an opposing side designates more than 2 experts.  Rule 195.7 allocates the cost of an expert’s deposition appearance to be paid by the party that retained the expert. 

(6) DISCOVERY OF BIAS OF TESTIFYING WITNESS.  Rule 192.3(e)(5) specifically allows a party to discover ANY BIAS of the testifying expert witness.

6. Tom L. Scott, Inc. case on page 459.  This case deals with trying to undesignated testifying experts and have those experts being classified as purely consulting experts (based on settlement agreements).  Although you can buy someone’s experts, you cannot do that if   POLICY is to encourage parties to investigate their cases but not to use it in an offensive manner. The purposes and policies being the consulting expert privilege did not countenance party’s obtaining control of opponent’s expert and then preventing discovery of experts’ IDENTITY, MENTAL IMPRESSIONS, and OPINIONS.  Usually you can re-designate a testifying expert to a purely consulting expert and still protect the expert’s report as long as it was for investigative reasons and not for FRAUD and this case dealt with fraud.  This type of case (no fraud) could go either way.  If it is just a typo or mistake in designation the court will allow you to change it and protect the report.  It is less clear what the result would be if you are trying re-designate an expert from testifying to purely consulting and substitute a different witness. 

7. Exxon case page 464 deals with supplementing discovery /depositions.  The opposing side learned 5 days before trial of the new damages were provided under Method 3, but on September 21, following the damage expert’s deposition and more than 30 days before trial, Exxon supplemented its interrogatory responses concerning this matter and the results were given to the opposing side on October 30 and five days before the trial and then objected to the  expert being able to testify to this lower amount (Method 1 provided for $28M in  damages and later method 3 damages were $23M).  There is no indication that Exxon deliberately withheld the Method 3 damages.  Expert admitted that Method 3 was more accurate and if you don’t allow testimony about Method 3 it will discredit Exxon’s damages expert’s testimony.  We have a duty to supplement (adding to it) or amending (changing) deposition of expert witnesses and written interrogatories.  If you did not supplement for a fact witness, their testimony will not be allowed unless there was a good reason or it won’t cause harm to the other party.  Lawyers sometimes fail to supplement or amend thinking that the case will settle and they get caught in a bind.

a) Rule 195.6 prescribes explicit duties to amend and supplement expert discovery.  Thee duty to supplement written discovery (which for experts consists only of rule 194 requests for disclosure) is the same as the general duty imposed by Rule 193.5.  A party also has a limited duty to supplement a retained expert’s deposition testimony and written report – the expert’s mental impressions, opinions, and basis for them.  

VIII. Chapter 8, Discovery Sanctions

A. Usually applies to the responding party but can also apply to requesting party

B. Rule 15 is not an exhaustive list of sanctions and courts are encouraged to come up with creative sanctions

C. Transamerican case gives you the reasons for applying sanctions and how to come up with a just sanction. Lawyers complained that trial judges were using death penalty sanctions to clear their dockets or as punitive actions against lawyers they did not like. Transamerican is having death penalty sanctions imposed for not allowing it President to be deposed.  First note that Toma made the first deposition a notice deposition rather than by agreement, which shows the lawyers are not cooperating.  Transamerican sued Toma and Toma counterclaims.  The president could not be subsequently desposed because he was scheduled for another deposition and then that second deposition got cancelled and Transamerican did not tell Toma that the president was available for deposition and that was a discovery abuse.  The trial judge imposes death penalty sanction by striking TA’s pleadings and dismissing their case.  It was unclear whether the president or the attorneys were responsible for the abuse and the Supreme Court said a lesser sanction should be imposed first.

D. No matter what the sanction is, it must be JUST (there must be a direct relationship between the abuse and the sanction imposed, also want to sanction the correct party) and the sanction must not be EXCESSIVE.

E. Death penalty sanctions were supposed to be reserved for cases in which discovery is being abused because the party has a weak case.  Don’t ask for a death penalty sanction as the first sanction because it will just make the trial judge mad, so ask for a lesser sanction.  Sometimes parties will slow roll discovery if they have a weak case and hope to settle.

F. Braden v. Downey on page 476.  What was Braden’s relationship to the other parties?  He is a partner in partnership and is a guarantor to a loan. What is the problem with the discovery in this case?  Braden  is no responding to the Bank’s interrogatories and requests for production.  Braden seems to be avoiding discovery because he  does not have a   meritorious defense and he does  not want to answer the interrogatories based on them being too broad and he had already  answered the questions in his  depositions and that the interrogatories were unduly burdensome. The bank requested a hearing on the discovery dispute (either side can request the hearing but it would be unlikely for Braden to request  the hearing).  The banks also asks for sanctions and court grants sanctions against both parties even though Braden did not request it and the court can do this.  Braden is sanctioned $10K and his attorney is sanctioned with 10 hours of community service and the bank was sanctioned with 5 hours of community service.  Court can do any of the following per Rule 215b (OBTAIN):

1. An order disallowing any further discovery of any kind or of a particular kind by the   disobedient p arty

2. An order charging all or any portion of the expenses of discovery or taxable court costs or both against the disobedient party or the attorney  advising him.  The rule is for ACTUAL COSTS.  Payment of attorney’s fees are covered in #8

3. Deals with money

G. The court is concerned with Braden’s sanction because of the amount since the bank only asked for  $500 and got $10K.   The Supreme Court says that the $10K sanction is not possible but it must just.  The court does not want sanctions to hinder the party’s capability to continue his suit.  The trial court can make the sanction payable upon rendition of judgment thereby making the sanction appealable OR the trial court must do written findings saying why the sanction would not hinder the party’s lawsuit.  Must wait for the appeal for the community service because he would be unable to get his time back.  The Supreme Court has not overruled or overturned the sanction itself. Three functions of sanctions are as follows:

1. Compliance with rules (in this case relative to answering interrogatories)

2. Too penalize – it is not a penalty if party is willing to run the risk of not following the rule.  Getting attorneys’ fees and reasonable expenses is not much of a penalty.  To punish the disobedient party.

3. Deterrence

H. Even with corporate parties who are capable of paying the sanctions may be coerced into settling

I. Rule 76a. and the General  Tire case on  page  430. If a party desires to seal court records it must follow rule 76a.  If the documents are filed with the court it is a court record UNLESS it come under 2a exceptions (in camera documents, documents which are restricted by law, and documents arising under thee Family code, all other documents filed documents area court records).  The initial determination of whether documents are court records is conducted by the court and ONLY the parties may participate in the hearing (intervenors may not participate).  If the court finds the documents are court records (none of the 3 exceptions apply) then #3 and #4 apply and notice must be given and a hearing conducted and parties and intervenors (can intervene by filing a motion to intervene) may participate to determine if the documents can be sealed by Rule 76a1.  If a party desires to seal either settlement or discovery documents that are not filed (unfiled) the party should move for a protective order under Rule 192.6.  Under 192.6(b)(5) deals with the sealing of court records, you file a motion for protective order and also request sealing.  If no party, intervenor or the court itself contends that the unfiled settlement agreement or unfiled discovery documents are court records then the court need not conduct any hearing on that issue and the order should be granted under this rule, 192.6.  However if a party, intervenor, or the contends that the unfiled settlement agreements or unfiled discovery documents are court records then the court shall make that determination and only parties may participate in that determination, intervenors.  If the court finds the unfiled settlement agreements or unfiled discovery documents are court records (2b or 2c of Rule 76a has been satisfied), then a notice or hearing area required per #3 and #4 of Rule 76a to determine if Section 1 of Rule 76a is satisfied. INTERVENORS ARE NEVER ALLOWED TO PARTICIPATE UNTIL THERE IS A DETERMINATION THAT THE DOCUMENT IS A COURT RECORD.  Unless you have one of the three exceptions, anything filed with a court is a court order.  Protective orders go up to sealing court records.  You never get into Rule 76a unless you have court records.  If the court finds that you don’t have court records the protective order will be sufficient.  It is not mandatory that a plea in intervention be filed, the intervenor could just mail the judge a letter but usually this issue is involved in large cases.  Sealing is permanent and it is the ultimate of protective orders and the seal can only be broken via a court order.  Sealing orders protect court records and protective orders protect unfiled documents (discovery and settlement agreements).

J. Review of Discovery

1. Rule 176.2. Rule 176 deals with Subpoenas.  Required actions.  A subpoena must command the person to whom it is directed to do either or both of the following.  For a deposition a subpoena is not required EXCEPT FOR NON-PARTIES OBTAIN

2. Rule 176.3 deals with limitation only applies to hearings or trial

a) RANGE.   A person may not be required by subpoena to appear or produce documents or other thing in a county (we assume this is the county courthouse and not the county line) that is more than 150 miles from where the person resides or is served.  You cannot subpoena a person who is outside the state even if it is within the 150 miles, i.e., the person lives just across the border in Oklahoma.

3. There is no mile limitation to get a witness to testify at a deposition per Rule 199(b)(2)

4. A civil trial judge can issue a writ to attachment like an arrest warrant to get the sheriff to bring the person if the person failed to show up at trial, hearing, or depositions.  Can send the sheriff out of the county and out of the state to get witnesses

5. Person subpoenaed can respond per Rule 176.6d and object to the request for production.  Rule 176.6ee deals with a protective order and is used for trial or hearing (the equivalent of a motion to quash a deposition) Rules 192.6b and 199.4 are used to object to a deposition and seek a protective order for the deposition.  Rule 176.6f is for trials and hearings and you can object under that rule rather than under Rules 176.6&e, part 176.6f is the quicker way to object.

6. Rule 190.2 on page 733.  Rule 190.2(c)(1) deals with the DISCOVERY PERIOD.  All discovery must be conducted during the discovery period which begins when the suit is filed and continues until 30 days before the date set for trial

7. OBTAIN LEVEL 2 DISCOVERY PERIOD under Rule 190.3.  Eyewitnesses are not included in the 50 hours of oral depositions unless they are under thee party’s control (such as an Employees, guardians, and agents)

8. What if you designate more than two experts?  That side will get an additional 6 hours for each additional expert.  So if you have 4 experts you will get 12 extra hours of deposition in addition to the 50 hours provided for a total 62 hours of discovery.

9. Interrogatories are given to parties (not sides, the BAR examiner got it wrong) and under both Levels 1 and 2 you get 25 written interrogatories.

10. Rule 190.4 deals with custom discovery plan and they use the Level that the parties would have been in had they not moved to get into Level 3. The court MUST allow you to get into Level 3 and if the court 

11. Rule 191.1 allows you to modify be agreement UNLESS specifically prohibited by the rules such as Rule 190.2(c)(2) which only allows 10 hours of depositions unless you get a court agreement.  Rule 11 agreement applies to any modification in discovery (or any procedure) an example is agreeing to have objections other than those allowed during a deposition.

12. Rule 191.4 deals with the filing of discovery and what is to be filed and what is not to be filed.

13. Rule 192.3 deals with the scope of discovery, everything that is discovery.

14. Rule 192.3(c).  An expert is a ‘person with knowledge of relevant facts” ONLY if that knowledge OR if it was not obtained in preparation for trial or in anticipation of litigation.

15. Rule 192.3(e).  The first sentence deals with a purely consulting expert and is not discoverable by stating:  “The identity, mental impressions, and opinions have not been reviewed by a testifying expert are not discoverable.”

16. Rule 192.6 

17. Understand that settlement agreements are discoverable but not admissible.  Rule 194.

18. Request for disclosure, oral depositions and court ordered reports are the only ways to do discovery from testifying experts

19. Permissible discovery tools for consulting experts are oral or written depositions, interrogatories, and requests for production. 

20. Rule 195.3 a and be on scheduling depositions were on the latest BAR exam

21. Rule 195.6 deals with amending and supplementing written discovery and kicks you back to Rule 193.5 for testifying experts.

22. Rule 196.1(b) requires the contents of the request for discovery to be specific.

23. Rule 196.7 deals with request for entry onto property of parties and non-parties (get the difference)

24. Verification (being under oath) is ONLY required in interrogatories (all other discovery is only signed by the attorney and the attorney also signs the interrogatories) and there are two exceptions;

a) You don’t have to swear to any hearsay

b) Your knowledge of the trial witnesses or legal contentions

c) Amending and supplementing interrogatories also requires verification

25. Rule 198.3, EFFECT OF ADMISSIONS; WIITTDRAWAL, OR AMENDMENT be aware of Sanders v. Harder on page 752 OBTAIN.  Te primary purpose of this rule is to simplify trails by eliminating matters about which there is no real controversy, but which may be difficult or expensive to prove. It was never intended to be used as a demand upon a plaintiff  or defendant to admit that he had no caused of action or ground of  defense.

26. Rule 199.1a talks about the average deposition with a court reporter.  Rule 199.1b says you can have a deposition via electronic means such as telephone or video telecon.  This is a good way to depose someone outside of state and the person being deposed has been sworn and still have a court reporter.  Rule 199.1c allows you to videotape the deposition and you have a court recorder as opposed to a court reporter. The recorder is usually a court recorder.

27. Rule 199.2 notice to all parties for deposition and notice and subpoena for all non-parties.  Notice acts a subpoena for parties.

28. Rule 199.3 says you can compel witnesses to attend.

29. Rule 199.4 deals with objection to time and place o f oral deposition and it is done with a protective order or motion to quash the notice of deposition

30. Rule 199.5a3 deals with  “other attendees” and if you object to any of the other attendees you file a motions for a protective order.

31. Rule 199.5c provides the  time limitation – no side  may examine or cross-examine  an individual witness for more than 6 hours.   Breaks do no count against this limitation.

32. Rule 199.5d deals with the conduct during oral deposition and conferences

33. There are only two objections allowed to deposition questions and they must be made exactly, otherwise waived:

a) Objection leading

b) Objection  form

34. The only objection allowed per 199.5e is objection non-responsive

35. Can agree to do other objections via a Rule 11 agreement or an agreement made on the record (such as stating that all objections must be made at he deposition and otherwise the objections will be waived).  If you don’t allow other objections except the three authorized 

36. You can instruct (instruction is not an objection) a witness to not answer ONLY to preserve a privilege or the comply with a court order or these rules (wide open), protect a witness form an abusive question or one for which any answer would be misleading

37. Rule 201 be aware that there are different rules for taking a deposition out of state (foreign jurisdictions).

38. Rule 202 deals with a deposition to perpetuate testimony, now title depositions before suit or to investigate claims.  You only need this rule if you do not have a suit but you anticipate the suit.  The only risk is that you cannot use the deposition against any parties are not given notice so that they can participate

39. Rule 203 deals with signing, certification and use of oral and written depositions.  Signature can waive signature.  If court reporter makes a mistake, you cannot edit the transcript, you must make your changes on separate piece of paper.  The type of witness that would do this is a doctor or an expert and it is improper to allow the witness to reframe his testimony so it may be advantageous to have the testimony recorded.  You will incur the wrath of the court if write on the transcript.  The deposition is kept by the person that took the deposition.  The court reporter usually charges you for a copy and the original.  Don’t pay these fees, get your own copy (how?)

40. Rule 204.4b deals with determining parentage via blood work

41. Rule 205 deals with discovery from non-parties, requires notice and subpoena (unless waived)

a) Oral deposition

b) A deposition on written questions

c) Request for production of documents or tangible things served with a notice of deposition on oral examination or written questions

d) A request for production of documents and tangible things under this rule

42. Rule 215 deals with sanctions and you can also sanction non-parties via contempt

43. MEMORIZE AND OBTAIN RULE 11

IX. Chapter 9, Summary Judgment which is a simple rule but the problem is in its application.  Trial judges are easily reversed on SJs but a denial of a SJ is not reviewable except in one circumstance:  both parties move for SJ and one side is granted SJ  and if the order is appealable  you should complain about  the granting of the opponent’s SJ and piggyback the denial of your SJ in that appeal.

A. Rule 166a, Summary Judgment (OBTAIN)

1. For claimant.  A party seeking to recover upon a claim, counterclaim, or cross claim or to obtain a declaratory  judgment may, at any  time after the  adverse party h as appeared or answered, move with or  without

2. For defending party OBTAIN

3. The motion must be SPECIFC and notice must be given to the other party at least 21 days before the time specified for a hearing and if you don’t object to untimely notice it t  will  be waived.  Trial courts do not have to have a hearing because it is all written and all you have is oral argument.  NEVER FILE A BRIEF WITH YOUR MOTION FOR SJ.  There is no oral testimony given at SJ hearing, so don’t try to swear anyone in.  Court will only deal with written matter, no videos are allowed.  Everything that you want the judge tot consider must be filed 21 days before the hearing and if you file anything thereafter  (the 21 days before hearing) unless you get the leave of court because the court does not have to use it and will not be considered UNLESS the judge actually uses it during the hearing.  Courts rarely grant SJ on the last sentence of 166ac

4. Can have total SJ (disposes of everything in the case) or partial SJ and the court must get together and decide how to proceed on what is left over in the case

5. Affidavits - you don’t have to have affidavits but you usually do in SJ.  Supporting and opposing affidavits shall be made on PERSONAL KNOWLEDGE and shall set forth such facts as would be admissible in evidence and shall show affirmatively that the affiant is competent to testify tot the matter stated therein.  Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto or served therewith (DO NOT ATTTACH TO THE PLEADINGS).  The court may permit affidavits to be supplemented or opposed by further affidavits.  Defects in the form of affidavits or attachments will not be grounds for reversal unless specifically pointed out by objection of by an opposing party with opportunity, but rerfusal to amend. Every affidavit must have a JURAT and without it is not an affidavit.  MAKE A WRITTEN OBJECTION TO EVERY PROBLEM YOU FIND WITH THE AFFIDAVIT OTHERWISE IT WILL BE WAIVED.

6. All discussion above is about a TRADITIONAL SUMMARY JUDGMENT, which is proving every element of their cause of action as a matter of law and may also move for SJ by disproving at least one element of an affirmative defense as a matter of law (both of these apply to the claimant).  The defendant has exactly the same duties by proving every element of his affirmative defense as a matter of law or by disproving at least one element of the claimant’s claim as a matter of law.

7. Rule 166ai deals with a no-evidence motion.  Usually can’t get SJ during the discovery period.  A party without presenting SJ evidence may move for SJ on the ground that there is no evidence of one or more essential elements of claim or defense Must prove that an adequate time for discovery has elapsed and the other party has no evidence on one of the elements required to prove his case.  The court MUST grant SJ unless non-movant produces SJ evidence raising a genuine issue of material fact.  This is easier on the parties relative to the burden of proof.  However, the courts are still reluctant to grant SJ because they are easily reversible.

8. Summary judgments prior to thee trial, directed verdicts during the trial, and judgment NOV after trial and all serve the same purpose

9. Two types of summary judgment

a) SJ based on Causes of action

(1) Non viable cause of action –disposed of very quickly

(2) Viable cause of action but pleads himself out of court

b) SJ based on lack of probative evidence is most commo

(1) Opponent of evidence moves for SJ in Zone 1

(2) Proponent o f evidence moves for SJ in Zone1

10. Zones of evidence

a) Zones 1 and 5 are legally sufficiency points and reviewed in a light most favorable to the non-moving side

b) Zones 1 and 2 always belong to the opponent (the plaintiff if opposing an affirmative defense and the defendant is opposing the evidence on any element of the cause of action).

c) Zones 4 and 5 always belong to the proponent

d) Zone 3 is a safe zone

e) All the zones are based on a subjective view of the evidence

f) The amount of evidence in Zone 1 can be no evidence up to and including a scintilla of evidence such that reasonable minds could not differ.  It is legally insufficient evidence

g) Zone 2 has some evidence and reasonable people could differ in their opinions on the evidence, requires speculation.

B. Boyles v, Kerr on page 485.  The plaintiff’s boyfriend is being sued for negligent infliction of emotional distress because he taped them having sex and distributed the videotape.  Plaintiff abandoned her action for negligent invasion of privacy so it was not briefed and addressed upon appeal.  The court overrules the Garrard case, which is based on the mishandling of corpses and allowed a cause of action for the negligent infliction of emotional distress.  The Supreme Court says Garrard is an anomaly and refused to expand it because it would then cover cases with less egregious facts this case.  The court could have reversed and rendered but instead they reversed and remanded IN THE INTEREST OF JUSTICE (rarely used today) because the defendant’s behavior was so egregious.  The court says she has a cause of action for intentional invasion of privacy and intentional infliction of emotional distress.  This case deals with a non-viable cause of action. Texas does not recognize the cause of action.  Defendant  could have used a special exception saying it is viable and can be cured by an amendment (viable but defectively  pled) and to be correct the defendant needed to move for SJ  based on it being a nonviable cause of action, but on the other hand a literal reading of Garrard would say you have negligent infliction of emotional distress.  If the court changes and you get another good fact pattern, such as this, it will not be sanctionable to bring a good case trying to get a cause of action recognized.  The plaintiff was trying to get damages for mental anguish (she was not physically harmed) but she can get mental anguish damages for invasion of privacy.

C. Garza v. Alviar on page 489.  This case concerns whether the evidence was legally sufficient to support a jury verdict.  The appeals court reversed and remanded for a new trial, so you are in zone 2 trying to determine if the evidence is factually sufficient.  If you are in Zone 1 or 5, the court can only reverse and render (except Zone 1 can be reversed and remanded in the interest of the justice).  Supreme court can only review legal sufficiency (a question of law) and factual insufficiency must be done by the trier of fact (a question of fact).  A court cannot render on factual insufficiency, it can only remand.  Zones 2 and 4 are REMAND zones.

D. Case involving running of a red light and you have one witness that says I did not see the defendant run the red light but when I turned my head the light was green – this is a scintilla of evidence in zone 1 and plaintiff will lose.  If you  have a red light swearing match with each claiming to have the green  light, the verdict will be based on the credibility of the witnesses and you would be in Zone three and will not be reversed.  If the defendant had four priests in the car with him that will swear that he did not run the red light and plaintiff is only witness contending defendant ran red light and jury finds for plaintiff, the defendant will be an OPPONENT OF THE VERDICT AND WILL PLEAD ZONE 2, INSUFFICIENT EVIDENCE.  If the plaintiff had 4 nuns in the car with him against just the defendant’s testimony and the jury finds for the defendant then the plaintiff will argue that the verdict is against the GW&PE 

E. Zone 2 is insufficient evidence with the opponent complaining about an affirmative verdict.  Zone 4 is also really a insufficient evidence point but  it is called the great weight and preponderance of the evidence and the PROPONENT IS COMPLAINING ABOUT A NEGATIVE ANSWER.  Zone 2 and 4 is to prevent runaway juries to prevent a verdict that is manifestly unjust.  In zone 4 the jury came back with a negative answer when it should have come back with a positive answer.  GREAT WEIGHT means it would be manifestly unjust.

F. Zone 3 is a preponderance of the evidence.

G. We give Zones 2 and 4 to the jury because if we don’t it violates the right to a trial by a jury.  However, upon appeal we don’t want the appeals court to be 13th juror and substitute its judgment for the jury.  Zones 2, 3, 4 are for the appeals court only and the Supreme Court can only review standards of review

H. Zones 1 and 5 are legally sufficiency questions and Zones 2 and 4 are factual sufficiency questions.

I. Court reviews all the evidence on the element at issue

J. Once you move beyond 

K. Unopposed testimony of an interested witness and when it is sufficient to support a SJ, when there is nothing to cause a reasonable suspicion as to its truth.  Must meet the five part test of credibility on page 496

1. It pertains to matters reasonably capable of exact statement

2. It is clear, direct, and positive

3. It is internally devoid of inconsistencies

4. It is uncontradicted either by the testimony of other witnesses or by circumstances

5. It is of a kind that could be readily controverted if untrue.

L. OBTAIN paragraph on page 496, LAST SENTENCE ON PAGE 497 AND SECOND PARAGRAPH ON PAGE 499.

M. But the SCINTILLA RULE more often applies outside these special situations and disqualifies evidence that is simply so weak that is does not rise tot t he level of SOME evidence (Zone 2).  To concluded that proof on a a given issue falls into zone 1, the court must be persuaded

N. Preponderance is only in Zone 3 (and above)

O. If you don’t get a preponderance of the evidence you are in zone 2 and an opponent to the verdict or jury question will argue insufficient evidence

P. If you get a NO answer to a jury question or an adverse verdict and you are the proponent of question and if the evidence is in Zone 4 the answer and verdict is against the GW&P of E.   

Q. Appeals court must look a rendition points first so that the case can be disposed of.

R. Leitch  v. Hornsby on page 502.  The plaintiff is focusing on the employer’s failure to provide safety equipment in his cable bad and that it caused his back injury.  The defendant days he has no duty to provide safety equipment (it is not industry practice in the cable business) and that even if it has a duty there is no evidence showing that not providing the equipment was the proximate cause of the plaintiff’s back injury.  The court assumed without deciding that there is a duty (tells the plaintiff that he has lost the case on the causation element).  The causation element must be proven by an expert (friend’s testimony is not qualified as expert testimony and at best is a scintilla of evidence).  What is the type of evidence that I need to get out of Zone 1? Plaintiff’s lawyer screwed up in having a doctor that would not say that having the safety equipment would have prevented the injury and a friend saying it would have.

S. SJ are an integral part of the federal courts, but not in Texas.  A motion is required for SJ and NOV but a trial court can grant a directed verdict on its own without a motion.

T. You cannot have traditional SJ is there is no response.  Once the movant has proven SJ and the respondent sends a response raising a fact issue or attacking the merits.  OBTAIN f on page 512.

U. Failure to state a claim is a nonviable cause of action.  Can dismiss or get a SJ and SJ is better because it invokes the doctrine of res judicata and other party can refile as with a dismissal.

V. Randall’s Food Markets, Inc. on page 514.  This is a traditional SJ case.  Plaintiff is complaining of intentional infliction of emotional distress, false imprisonment, and defamation. She is a store manager and she admitted taking the wreath without paying and said she hand a lot on her mind.  The store clerk did not ask her about paying for the wreath, probably because she was a store manager.  Our portion of the case only deals with intentional infliction of emotional distress.  Randall’s moves for traditional summary judgment on the basis that plaintiff has not met one of the essential elements of her cause of action that the defendant’s conduct was extreme and outrageous, which is conduct that is so outrageous in character and so extreme as to go beyond all possible bounds of decency and to be regarded as atrocious and utterly intolerable in a civilized community.  Since the court must review the evidence in a light most favorable to the non-movant (the store manager) and there must be SOME evidence of extreme and outrageous conduct for Randall’s to lose the SJ.  Randall’s has the right to question its employees about wrongdoing and her response (crying) does not prove extreme and outrageous conduct.   Today this would be a no-evidence SJ, but that was not available at the time of this case.  To have SOME EVIDENCE it must go beyond mere speculation.  Randalls is doing no more than a reasonable and prudent store would do in the same or similar circumstances.

W. Note 3 on page 516-17 deals with SPECIFICITY OF THE MOTION.  The ground for SJ must be stated in the motion and the response that answers the SJ and raises a fact issue must also be just as specific.  The second part of the response (raising a fact issue) is not required until the movant has proven his traditional SJ.  So a response is not required but raising fact issues is required if movant proves up his SJ elements.  The Clear Creek case makes it clear that parties are bound by the grounds and response unless the parties have a Rule 11 agreement.  OBTAIN. 

X. Note 4 on page 517 deals with the purpose of the brief.  Do not use a brief in support of the SJ, put everything in your motion because courts are not required tot read briefs.  If the SJ is not clear or specific the non-movant must specially except.  For example you can’t tell if they are moving on fraud or misrepresentation, which have different elements; otherwise, you may have waived any objections to specificity upon appeal and the standard that will be used is the prudent lawyer standard.  What is clear to one person may not be clear to another person.

Y. Note 6 o n page 518.  Although a SJ is not a trial it is a trial for purposes of amending your pleadings and must follows rule 63 to amend your pleadings.  If you do not respond you can be found to be tried by consent.

Z. A hearing on the SJ is not required, it is at the discretion of the judge.

AA. The purpose of SJ in Texas is to prevent UNMERITORIOUS CASES and UNTENABLE DEFENSES. 

AB. Anderson v. Snider on page 519.  The client who sued her divorce attorney for malpractice and the attorney submits a sworn affidavit (as an expert witness) saying that he reviewed the file and based on his expert opinion he did not commit malpractice or violate DTPA. Defendant lawyer’s affidavit only provides a barebones conclusion and he must provide facts such that reasonable minds could not disagree that the lawyer did not commit malpractice. Affidavits for SJ must be based on PERSONAL KNOWLEDGE but they area legal conclusion and the other party would object that it is a CONCLUSION.  SJ is usually not granted in malpractice and on the element of proximate cause in personal injury cases because they are notoriously fact defenses. Courts are reluctant to grant SJ if there is a possibility that it will dismiss a meritorious claim or tenable defense.  THE RULE IS THAT CONCLUSORY AFFIDAVITS ARE NOT SUFFICIENT FOR SJ (they are nothing more than a sworn denial).  If you have a malpractice case based on the settlement being too low you must provide facts on what other settlements were to get SJ and even then the judge may not grant SJ because he may not want to be seen as being in bed with the lawyer being sued for malpractice.

AC. The judge is the gatekeeper of the reliability of expert witnesses and you must prove up the qualifications and the judge is reviewed under an abuse of discretion standard.  Can you create a false fact issue to avoid a SJ ruling, for examples a witness saying in the affidavit that he has no personal knowledge of the policy and then later admitting you did know of the policy.

AD. Even if you think the moving party’s affidavits are insufficient you should respond to SJ motion because the judge may find the affidavits sufficient. So ALWAYS answer a SJ motion first attacking the SJ merits (and even if you don’ you can  still bring it up on appeal) and second respond bringing up the fact issues (which is required) and if you do not respond with these fact issues you will be considered to have waived the fact issues.  You can always raise the merits of the motion for SJ upon appeal.

AE. Limitations defense to SJ.  Statute of limitations is an affirmative defense per Rule 94 and the pleadings will become the summary judgment proof; however, the plaintiff’s response may be that the statute of limitations was tolled because the discovery of the injury tolled the SOL, which is the plaintiff’s defense to the defendant’s affirmative defense of SOL and the plaintiff’s discovery defense is a fact issue such that SJ will be denied.  Being out of state will also be tolled for time periods that the defendant was out of state and the plaintiff has the burden of bringing forward the facts that the statute of limitations was tolled such that defendant’s SJ motion will be denied.  BE CAREFUL on who has the burden of proof when dealing with statute of limitations.

AF. The JURAT is the sworn part of the affidavit.

AG. Lampasas v. Spring Center on page 524.  Plaintiff has lost all of his restaurant supplies in a warehouse fire and the defendant moves for a no evidence SJ based on the plaintiff having no evidence of causation because the cause of the fire was undetermined.  After the defendant files for SJ, the plaintiff files amended pleadings based adding additional negligent causes of action and the amended pleading is an attempt to overcome the SJ but he offers no evidence on breach, duty, or causation.  The SJ MUST be granted if there is no fact issues per the Rule.  PLEADINGS ARE NOT SJ  PROOF (unless the pleadings dispose of the case as with the statute of limitations) AND WILL NOT PRERVENT A SJ.  If plaintiff initially sued for negligence and defendant filed no evidence SJ and plaintiff responded with amended pleadings now alleging strict liability.  The court will grant SJ on negligence but the plaintiff will still have a strict liability action.  No evidence motion SJ on duty requires that no evidence be shown because it is a matter of law and you either have it or not so the duty element of negligence does not fall neatly in either traditional or no evidence SJ. Without duty you have no breach.  In your motion no evidence SJ say there is no duty and even if there is a duty there is no breach or no causation, etc.  Without duty you have no case.

AH. Duty encompasses:

1. Act or omission

2. Breach

3. Proximate cause

a) Reasonable and prudent person would not have stayed in the disabled vehicle such that she was contributorily negligent and took nothing when a drunk driver hit her car and injured her.    

AI. Tempay v. TNT on page 529.  In this case it is pretty clear that the  defendants are incorporating to avoid the debt.  TNT, the defendant, filed the NESJ, an officer of a corporation cannot represent the corporation except in small claims court.  The plaintiff says the NESJ should not have been granted because there had been adequate time for discovery.  NESJ says there must be an adequate time for discovery and how is this error preserved.  You must file an affidavit stating the reasons you need more discovery or a verified motion for continuance.  The standard of review is abuse of discretion.  The Appellate Courts may not reverse a trial court’s ruling for an abuse of discretion because we may disagree with that decision, so just because the appeals court would have decided the case differently does not mean the trial court abused its discretion. Once discovery period has ended your complaint that there has not been adequate time for discovery will probably not be accepted.  The defendants did not allow the deposition such that plaintiff could discover whether TNT incorporated to avoid the debt.  Adequate time for discovery is only in NESJ, not traditional SJ and you must file a motion for continuance to preserve the error. This case provided the means for preserving the error, which was not addressed in the rules.

AJ. Mother Hubbard language in a summary judgment does not turn summary judgment into a final summary judgment.  “All relief not expressly granted is denied.”   

AK. In re Mohawk Rubber on page 534.  Lone Pine type of discovery management order is one that makes the plaintiff show causation.  This case has been going on for 10 years (so there was obviously time for discovery) and the trial court wanted defendants to specify the evidentiary elements in its motion for NESJ when it should just be the lack of evidence on elements of the cause of action.  Can you mandamus a trial judge to rule on a SJ? Yes, because it is a ministerial act of the trial court, ruling on a SJ.  The Appeals Court cannot review the ruling (the denial) but we can tell you how to do your reasoning in future cases on the element of causation, that the court should look at causation as a single element and not as sub-elements.  Plaintiffs have not come up with causation evidence because they do not have any.  The trial court broke causation into too many parts, which was improper.  If you have the evidence to negate an essential element of the opposing party’s cause of action even though you have the burden of proof.  Theoretically, a traditional SJ and NESJ should have the same result probably because the trial court MUST grant NESJ if non-moving party cannot show some evidence (enough to raise a fact issue).  You either have causation or you don’t but the plaintiff may not know which one of the five potential causes proximately caused the injury.  If defendant says there is no evidence that plaintiff used product and in plaintiff submits an affidavit saying they did use the product will be enough to raise a fact issue and defeat a NESJ.

AL. Miles v. Ford Motor Company on page 540 deals with MIXED MOTIONS for Summary Judgment.  This a products liability case with plaintiffs suing for injuries from the defective seat belts.   The Supreme Court upheld the trial court’s SJ on malice.  There are expert witnesses for both the plaintiffs and defendants.  We have a NESJ and it fails because Ford’s expert who testified how the seatbelt is supposed to work.  Ford said we designed it this way and it works this way so it is not defective.  But even if it is not defective, could have caused the harm.  The other evidence is the owner’s manual and the plaintiffs have the two eyewitnesses that the seat belt was slack and don’t need an expert because they are not testifying as to how the seat belt was designed or operated.  So this eyewitness testimony defeated the NESJ because it provides some evidence that the seat belt did not function properly.  Relative to the traditional SJ, the plaintiff’s experts (the bio mechanical expert and the accident reconstruction expert) did not offer conclusive evidence such that REASONABLE MINDS COULD NOT DIFFER.  It is not enough to conclusively negate the essential element.  The better practice is to file to different motions for traditional SJ and NESJ rather than mix them in one motion.  Any issue that cannot be disposed of by SJ must be disposed of either by agreement, a bench trial, or a jury trial.

AM. EXAM.  His exam comes from the casebook, the notes, the rules, and our quuestions.   He does go to the commentaries to draft questions although the answers to his question may be there.  Everything in this course is fair game (everything is included except complex litigation and statutory non conviens).  Lots of material and a difficult exam.  He has not focused on any one area in disproportion to how he covered the material although there are a lot of discovery questions.  The most difficult part of this exam is SPECIFICITY.  If you cannot figure out the problem then you cannot figure out the answer.  How many interrogatories do you get in Level 1 discovery?  25 including discrete subparts.  There are 35 to 50 questions including subparts.  The exam can be completed in 2 hours if you know the material cold.  How many days do you have to file a motion for a new trial? 30 days after the motion is signed.  Read all the question sub-parts before answering.  You will run out of information before you run out of time.  It will be on 8 ½ by 14 paper and will 17-18 pages long.  You either know the answer or you don’t.    Exam can be easily underwritten, but not easily overwritten.  If you are n doubt, write it, but before you do that skip that question and come back to it.  Don’t overwrite such that you run out of time for the other questions.  Don’t need to know a single case name, Rule #, or statute.  He grades a single page at a time for the entire class, rather than reading the entire exam all at once.  Normal median is a B- but since this class had so many perfect attendances and excellent recitations the median will be between a B and a B-.  There will be a number of true/false and read them carefully and there may be some fill in the blank questions.  He will not read any qualifications to your True/False questions.  May have a question that is too difficult, he will throw it out.  Never leave a question blank.

X. REVIEW

A. Chapter 1

1. Interlocutory appeal is by statute only

2. Only get one statutory against a sitting judge or a retired judge and each party gets a strike.  Tertiary Rule is once each side has used 3 strikes and then the trial will proceed, but the issue of the strikes against the judge can be appealed

3. Interest for amount in controversy begins on the date the law suit is filed

4. There is no compulsory counterclaim if the court lacks jurisdiction and if a counterclaim is over the court’s amount in controversy it will be dismissed and will be its own independent cause of action.

5. You can only take up mandamus on disqualification and strikes. Ordinary recusal must be taken up on appeal.

6. Appealing a JP court’s judgment is to the county court.

7. Once a judge makes a ruling on any motions you have waived your right to make a motion for recusal.  This does not apply to disqualification or statutory strikes.

B. Chapter 2

1. 120a Motion – the discovery should be limited to the motion and not to the merits

2. Question on page 87 – for default judgment look for defects in service of process and then use legal motion for new trial. Restricted appeal requires that you have error on the face of the record. 

3. Motion to quash – you are properly served on the date the judge signs the order and it extends the answer date.  The signing of the order kicks in your answer date.  The Monday next after 20 days.

4. Be very careful with a special appearance that you do not have the court rule on anything else.  Can a Rule 11 agreement waive the special appearance?  It depends on what it is.  If it is just an agreement to delay the special appearance hearing or delay special appearance discovery it will not waive your special appearance.

5. Plea to jurisdiction challenges SMJ and if denied you can take an interlocutory appeals and special appearance challenges PJ and you must wait for appeal.  There is really no plea for court being in term.  While there are 4 types of jurisdiction, we really only litigate two of  them (SMJ and PJ).

6. Standing is under SMJ.

7. Rule 108 for out of state service vs. long arm statute. Rule 106 deals with in-state service. These are only methods to serve, they do not provide you with jurisdiction.  There may be advantages to using a long arm statute if it applies to the facts of where your defendant is.  Service on the secretary of state can be service on the defendant, so if you are trying to serve process via Rule 108 and if defendant is avoiding service and the long arm statute is available to you, you may want to use the long arm statute.  Rule 108 is as effective as any long arm statute.  A waiver form can also be sued to effect service (you must include a copy of the petition with the waiver).

8. Methods of obtaining PJ.

a) Presence in the state

b) Minimum contacts for out of state defendants (implied consent)

c) Expressly consent by contract, showing up in the courtroom, or 

9. Due process is coin with one side being basis of jurisdiction and the other side is effective service of process

10. In family law you cannot get an interlocutory appeal no matter what (i.e., mandamus) unless you can show exceptional circumstances.

11. If you serve the defendant outside the statute of limitations, you must prove diligence in trying to serve defendant within the statute of limitations.

12. Service by publication is only acceptable in real property and family law matters

13. If defendant is being slippery you can a motion for substituted service such that a member of the household can be served in lieu of the defendant.

14. Trespass to try title you must give notice to all known owners and if there are unknown owners you can use service by publication.  This is because the suit is more against a thing (property) rather than against a person.

15. Cannot use property to show minimum contacts but if they visit there property you can get PJ via presence in the state of Texas. If the property is at issue in the case the court will have jurisdiction (all states have jurisdiction over their property).

16. Pleading certain acts and then bringing up new causes of action or issues at trial and if the defendant does not object it will be considered TRIAL BY CONSENT.  Defendant should have said there are no pleadings to support this issue.

17. CL forum non conviens.  Statutory non conviens only applies to PI and wrongful death cause of action and if anything else it is CL forum non-conviens.

C.  Chapter 3, Venue

1. Venue.  Contract in writing, a contract provision that says in the event of litigation all suits will be filed in Harris County are not valid, except in certain cases. If it involves consumers, you must follow the statute but we do allow $1M transactions for corporations.  A venue provision in a contract is not binding.

2. Types o f venue

a) General venue covers all cases.

b) Permissive exceptions to the general rule

c) Mandatory exceptions to the general rule

(1) Look for a mandatory provision first and then go to the general rule and look for permissive exceptions.

d) Improper venue is one where the parties use a dart board to choose venue (it has no relation to the suit) and it is OK as long as the parties agree because venue is waivable.

3. Motion to change venue is based on defendant not thinking he will be able to get a fair trial per Rules 257 and 259 (can be changed for either party, plaintiff or defendant)

4. Motion to transfer venue is done under general venue rules and its exceptions.

D. Chapter 4, Pleadings

1. Rule 13 was created because the legislature told the Supreme Court that if you do not create a rule, we will and the legislature did not like it and created Chapter 10.  There is a possibility that Rule 13 will be repealed.

2. An inferential rebuttal example is unavoidable accident.  They must be pled and proved and given to jury as an instruction or definition and the inferential rebuttal negates an element of the opponent’s cause of action.  It is not a jury question (used to be but it was too confusing).  The jury is to consider whether the accident is an unavoidable accident and if so the jury cannot find either party negligent.  Defendant can plead that I am not negligent, plaintiff is contributorily negligent, and further it is an unavoidable accident.  Tell jury they must answer NO to negligence questions if they determine the accident was unavoidable.

3. You do not need leave of court to file late answers, the trial court will accept an answer even if it is late.

4. When you file a special exception you are saying that whatever you are objecting to is curable.  So if you have a fatal exception it is better to file a motion for summary judgment.  If you are not sure if a cause  of action is viable or nonviable, you can file a special exception.  However, if it is nonviable you do not have to file a special exception because it is not curable (it is not a cause of action) so you can go to straight to SJ.  If it is non-viable it is not curable – you can’t prod the cause of action and bring it back to life.  Reality is if you have no damages, you have no cause of action even if the other party was liable.  If the law does not recognize the cause of action any damages you may have are moot.

5. You can amend your pleadings at any time prior to the judgment being rendered and pleadings can be amended for many reasons:  damages may have been too high or an issue is tried to consent.  Amended pleadings after the verdict is usually to conform the pleadings to the judgment because on appeal the pleadings must equal the judgment.

6. Rendering judgment is the judge stating the judgment in open court or into the system and is not 

7. Speaking demurrer is not allowed.  It is a type of special exception because it allows facts that have not been pled (i.e., if you accept these facts the plaintiff will not have a cause of action).  You should bring up these facts in a SJ.

8. A general demeurrer is not allowed because it does not tell the plaintiff what is wrong with his pleadings.  Defendant must specifically except to the pleadings.  Special exception is only the vehicle to complain about the other party’s pleadings.

9. You do not need leave of court to amend your pleadings if done 7 days or more in advance of trial. If 6 days in advance of trial or during trial you must have leave of court to amend your pleadings.

10. SJ hearing is only for what you put in your SJ motion and the response.  You can have a Rule 11 agreement to enlarge the motion and/or response.  You may want to dictate the Rule 11 agreement into the record but otherwise you do not have a reporter’s record in SJ hearings.

E. Chapter 5, Joinder

F. Chapter 9, Summary Judgment

1. The court in a no-evidence SJ must grant it unless the non-moving party presents a fact issue.  The result should be exactly the same under traditional and no evidence SJ it just changed the procedure and who has the burden of proof.

2. Once you announce ready for trial it is too late to bring a no-evidence SJ.

G. Discovery

1. Requests for production - you can assert privilege against this request also

2. Having the trial date re-set will extend your discovery period

3. A document is authenticated if it is  produced per a request for production unless the requesting party objects.

4. Interrogatories and discrete subparts – document identification is not considered an interrogatory or a discrete subpart.

5. Request for admissions is to get rid of undisputed facts or issues

6. Deposition by written questions are usually used for record keepers but not for eyewitnesses because it is too limited.  Deposition by written questions are not to be used in the place of interrogatories and to supplement interrogatories.

7. Interrogatories can ONLY be used for parties 

8. What happens if you are a day late on your admissions?

9. Control group test and subject matter tests are for attorney/client privilege

10. For work product privilege test is whether it is done in anticipation of litigation and whether or not it is a core work product.

11. You don’t mention attorney/client privilege and core work product in the disclosure statement and it is an inherent danger that some dishonest attorney will guise discoverable info as attorney/client privilege or core work product.

12. In camera review is also dangerous that truly privileged info will be disclosed and even the judge is not entitled to the information

13. If either side requests a Level 3 discovery plan it MUST be granted but the judge could still use Level 2 and in fact he is to use Level 2 as a baseline and must revise it accordingly.

14. Apex depositions deal with deposing top management and many times it is used for harassment and to induce settlement rather than as a discovery tool.

15. Supplementation – have to supplement a testifying expert if their mental impressions and opinions have changed.  A testifying expert can also testify to facts.

16. Corporations have to designate people to testify to the areas that you identify and if you know the employee you want to depose you just request him.

17. Level 2 deals with “sides” not “parties” and you get 6 additional deposition hours for any expert witnesses you have over 2 experts.

18. To distinguish between core work product and other work product.  All work product is in anticipation of litigation and then must determine if it is absolutely privileged and if not it is other work product and then the other party must show substantial need.

19. Request for disclosure gives you basic information.  Can ask for medical bills if relevant.  These are valuable and can get you lots of information.  This discovery tool tries to narrow all the other discovery tools and lots of cases do not need any other discovery tools than a request for disclosure

20. Request for production can get you anything – such as the tire that failed and you cannot get this under a request for production.

21. Never waste interrogatory for something you can get through request for disclosure.

22. An oral deposition is open ended and it good for parties and eyewitnesses.

23. All responses to written discovery must be signed by attorney, if there is one, and all interrogatories must be signed under oath by the parties with some exceptions such as the contentions, hearsay, and legal bases of the suit.

24. Responses and assertions of privilege are DIFFERENT.  Answers are under oath and you can’t swear to a privilege (it is an assertion).  If party answering says the question is irrelevant you can re-phrase it, abandon it, or file a motion to compel and if it was really irrelevant as the other side said you could be sanctioned

25. There can be no objections and work product privilege relative to request for disclosure

26. Parties and non-parties are treated differently in discovery.

27. Don’t fight these rules, memorize them and learn to love them.  Asking why is like asking why you have to die.

H. Miscellaneous Questions

1. If plaintiff does not allege a basis for jurisdiction all the defendant has to do it prove he is a non-resident.

2. When the party moves for SJ it must be on the grounds pled.  If another ground is brought up in the SJ motion you should object otherwise it will be tried by consent but then the party will just amend its pleading and can make another run at SJ 21 days later.

3. Defendant either argues that the county is not a proper county of venue or there is a mandatory exception that controls.  
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