
Constitutional Criminal Procedure

I.
Introduction

A.
General Principles

1)
CCP essentially deals with the 4th, 5th, and 6th  Amendments

2)
Issue arises when law enforcement is gathering evidence of crime

a.
Prosecution wants to use the evidence

b.
Evidence obtained illegally

c.
Defense wants to suppress

B.
Background

1)
Originally, Constitution placed no limits on federal government

2)
Bill of Rights (BoR) subsequently placed limits on federal government (i.e. 4, 5, 6 As); but criminal law predominantly handled on the state level.  The following rights have been binding on the states under the due process provisions of the 14th amendment.

a)
the 4th amendment prohibition against unreasonable searches and seizures and the exclusionary rule requiring that the result of a violation of this provision not be used as evidence against the defendant.

b)
the 5th amendment privilege against compulsory self-incrimination
c)
the 5th amendment prohibition against double jeopardy
d)
the 6th amendment right to a speedy trial
e)
the 6th amendment right to a trial by jury
f)
the 6th amendment right to confront witnesses
g)
the 6th amendment right to compulsory process for obtaining witnesses
h)
the 6th amendment right to a public trial
i)
the 6th amendment right to assistance of counsel in felony cases and in misdemeanor cases where imprisonment is imposed.

j)
the 8th amendment prohibition against cruel and unusual punishment
•
Some federal crimes (i.e. counterfeiting, treason)

3)
Slaughterhouse Cases — Court held that D/P applied to federal citizenship rights. 

4)
Due Process – first noted in the 5th amendment

5)
SC heard cases pertaining to state criminal procedures

a.
1930’s: Powell — Court overturned a decision on federal D/P grounds.  In this case, black men were accused of raping a white woman — weren’t provided counsel.  Court held that D/P was violated in general, not specifically on 6A grounds.   Essentially, the court found that D/P of law is independent concept from BoR.
Justice Black: argued that D/P should be grounded in specific constitutional amendments; argued for total incorporation via 14A; D/P has no meaning outside scope of Const.

b.
194Os-50s: SC deciding the scope of D/P rights — constitutionally based via total incorporation v. amorphous concept of D/P, separate from Const.

c.
Late 1950s selective incorporation applied, certain provisions of BoR applied to states via D/P Clause of 14A; BUT also a concept of general D/P is used. D could argue denial of specific Const. right or denial of general D/P.

i.
Not really “selective”

ii.
By 1970s almost all BoR applied to states

iii.
Some exceptions (i.e. states don’t need to utilize grand jury indictment procedure).

Recent/New movement (Warren Court): Miranda Rights opponents argued too restrictive on law enforcement.

Selective incorporation – not all amendments in BoR apply to the States.  See Horton v. CA
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II. Exclusionary Rule

A. Scope of the rule

Fruit of Poisonous Tree

a. Generally, not only must illegally obtained evidence be excluded, but also all evidence obtained or derived from exploitation of that evidence.

b. Exception – Breaking the Causal Chain

The court generally will not apply the rule when is will not likely deter government misconduct.  Thus, if there is a weak link between the government misconduct and the evidence, the Court will probably not exclude the evidence.

Independent Source – Evidence is admissible if the prosecution can show that it was obtained from a source independent of the original illegality.

Intervening Act of Free Will – by a Defendant will break the causal chain between the evidence and the original illegality and thus remove the taint.

III.
Fourth Amendment

4th Amendment – “The right of people to secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, support by Oath or affirmation, and particularly describing the place to be searched, and the person or things to be seized.”

A.
Enforcement — Exclusionary Rule
1)
A judge-made rule used to deter the government from trampling on various provisions of the BoR and the 14thA Due Process Clause.  It prohibits then introduction, at a criminal defendant’s trial, of evidence obtained in violation of the 4th, 5th, and 6th Amendments.  (There exist other remedies available to the criminal defendant, e.g., civil suite USC 42§ 1983 or injunctions).

2) 


Search – intrusion by the government upon a persons reasonable and justifiable expectation of privacy

Seizure – exercise of control over a person or thing by the government

Different forum is not Double Jeopardy (State and Fed – Rodney King)

Evidence procured from non-government sources does not apply to Exclusionary Rule.

2)
Dominant remedy — evidence obtained in violation of 4A is not admissible; 
procedure: D files motion to suppress.

3)
Not enumerated in 4A — judge-made remedy
●
Compare with 5A, which contains its own ER; specific remedy.

4)
When 4A first incorporated into 14A, ER didn’t apply to states.

a.
Warren Court expanded; said ER applied to states.

b.
Burger Court restricted; made exceptions to application of ER.

5)
Weeks v. U.S. – in a federal prosecution, the 14th Amendment barred the use of evidence secured through an illegal search and seizure.  A matter of judicial implication.  Established principle of ER.

6)
Wolf v. CO (1949) — This is the earliest case re: incorporation of 4A;  Court held that 4A applied to states in terms of the general protection;  BUT the procedures of enforcing are not applied to the states because the ER remedy is not part of 4A.  It is up to the states to decide HOW to enforce 4A.  (remedy is up to state)
The Weeks case is now applicable to the states

7)
4A establishes federal Constitutional minimum; states can provide more protection.

●
Some states have statutory ER

8)
Mapp v. OH (1961)— Overruled Wolf; ER is part of 4A — applies to states.  Concept of uniformity — 4A applies to government as a whole, including the judiciary; can’t use tainted evidence.  Majority held that if ER didn’t apply to decision (broad states, there would be no deterrence for police not to violate 4A.

Need warrant to search in someone’s home (exception – hot pursuit)

9)
Good Faith Exception
a.
US v Leon — This case represents how the Burger/Rehnquist Court Burger Court limited protection offered by 4A by creating a Good Faith exception to Exclusionary Rule.  Although doesn’t overrule Mapp, undermines the Warren Court interpretation.  This case “divorces the right from the remedy.”  Majority held that ER was meant to deter police officers from 4A violations and in this case, police followed proper procedure and the magistrate was wrong.  Police have right to reasonably rely on judgment of magistrate — police were acting in objective good faith.

▪
This case allows for the compartmentalization of government; ER only applies to police misconduct.

▪
Must look at reasonableness of police reliance on warrant; did police know that they didn’t have probable cause?  Would a reasonable cop believe that the warrant was valid?

b.
Three situations where good faith exception applies; where ER doesn’t apply even if 4A violation.

1.
Leon — when cops have warrant but it’s not based on probable cause; magistrate erred.

2.
DeFillipo — Searches pursuant to statutes later found to be unconstitutional; while the statute is valid — ER not applied when act in good faith.

3.
Krull — Searches made pursuant to statutes allowing warrantless search.

c.
Four situations where good faith exception won’t apply:

1.
Police provide false information to magistrate to get warrant.

2.
Magistrate abandons judicial role (fails neutral and detached requirement)

3.
Warrant or statute is facially deficient that no reasonable officer would believe it to be valid.

4.
S&S reasonable at inception, but exceeded in scope or intensity that was authorized by warrant.

d.
AZ v. Evans — Mistaken clerical entry ( routine traffic stop leads to arrest b/c it appears as though warrant for arrest; police then find evidence.  Although there was a 4A violation, the ER doesn’t apply b/c it was meant to deter police misconduct and this was a clerical error.  Per Leon, government is compartmentalized.

e.
Courts only apply ER when it’s effective as deterrent; Court conducts cost-benefit analysis — does the exclusion of evidence at the benefit of D outweigh the cost of not using the evidence in the administration of justice?

f.
Although Court reluctant to expand ER outside of criminal trials:

1.
Even evidence that cannot be used in criminal trial can be used to get a grand jury indictment.

2.
ER applies in civil forfeiture proceedings (One 1958 Plymouth Sedan v. PA)

g.
Only evidence and confessions can be suppressed; NOT D’s person; person of D is not a “suppressible fruit.”

h.
Other possible remedies besides ER:

1.
Civil suit

2.
Inter-department police discipline

i.
TX CCP 38.23 — After Leon, CCA said there was no good faith TX has added exception in TX because not explicit in 38 23, legislature responded and protection for Ds added subsection (b) In TX, good faith exception applies only if warrant issued for probable cause — not enough that police merely have warrant,

1.
Shepard — In this case, officer had probable cause and acted on a warrant issued by a neutral magistrate; magistrate was supposed to make a necessary change and officer acted in reasonable reliance on the warrant — good faith exception would apply under 38.23.

2.
38.23 allows for ER argument to be made to jury in an instruction even if D lost suppression motion.  However, even though jury instructed that it can ignore the evidence — not likely.

Evidence obtained by private persons, used in criminal proceedings.

Courts have declined to exclude evidence in criminal cases when obtained by private persons

Court will consider whether individual was an agent of the government

Motive of the private actor

Any compensation or benefit

Advice, direction, and level of participation of government

B.
Threshold Requirements of 4A challenge

1)
State/government action — 4A protection applies to action by state/gov’t official.

a.
If gov’t employs assistance of private citizen — agency relationship established ( 4A protection applies.

b. TX CCP 38.23 — protection extends to evidence illegally obtained by private person — such evidence may be excluded.  This is another example of TX offering MORE protection for D.

2)
U.S. citizen or those with sufficient connection — those “part of the national community.”

▪
Illegal aliens searched in U.S. MAY lack 4A protection; decision may turn on whether D is voluntarily in the country (Verdugo)

3)
Action must be a “search or seizure”

4)
D must have standing to bring claim — 4A protection thought of as personal.

C.
What constitutes search or seizure?
1)
Katz — Prior to this case, an action was only considered a search so long as actual physical trespass occurred.  The Court in this case held that 4A protection applies to people NOT places.  The standard for determining if an action is a “search” if there was a reasonable expectation of privacy (REP).  There are two components of the standard: 1) subjective — indicated by the person’s action; did he have a reasonable expectation of privacy?  (i.e. closing the door to the phone booth); and 2) objective — society must regard the expectation of privacy as reasonable.  Court held that in this case, even though D was using a public phone, when he closed the door and paid the toll he did have a reasonable expectation of privacy in his call.

2)
Use of technology to enhance police action — does it always require a warrant?  DEPENDS.

a.
Probably not for equipment such as binoculars and flashlight.

b.
Still depends on whether there’s a reasonable expectation of privacy

1.
Aerial surveillance has been held NOT to constitute search because no REP — any member of the public could fly overhead and see the property.

2.
K-9 sniffing of outside of luggage is NOT “search” because no REP in the air surrounding the luggage; AND the procedure is relatively unintrusive (compared with opening and searching 
contents of luggage).

A)
Court examines levels of intrusivenes.

B)
Horton v. Goose Creek School — K-9 search of schools, including cars, lockers and students.  The Court held that re: search of lockers and cars, it was not a search b/c unintrusive and no entry — didn’t need probable cause or warrant.  K-9 sniffing of students = search; such action is offensive; intrusive enough to fall within 4A.

3.
Beeper surveillance cases do NOT = search; beeper only enhances police ability to monitor — doesn’t involve intrusion into private area;  HOWEVER, continuing surveillance after entry into private dwelling = search.

3)
Type of Area — Open Fields Doctrine

a.
Katz, said 4A protects persons NOT places.

b.
BUT in Oliver — even though D erected fence and signs, Court held that no REP in “open fields” because such items are in plain view.

c.
Does not apply to the curtilage (area immediately adjacent to the home that an individual may reasonably expect to remain private.)

d.
Determining Factors

1.
Proximity of area to home

2.
Whether area is included within enclosure surrounding home

3.
Nature of uses to which area put

4.
Steps taken by resident to protect area from observation of passers by.

e.
TX — greater protection allowed per Hobbs; court refused to allow evidence based on officer trespassing.  TX gives MORE protection.

4)
Greenwood — This case examines the issue of what constitutes a “state action” AND what constitutes a “search.”  The garbage collector’s action did constitute a state action because the police requested assistance — agency relationship established.  However, the Court held that there is no REP in one’s trash once it has been placed on the curb; any animal or transient could go through it; it has been abandoned and it is not in the home.  This represents where there could be difference between the objective and subjective std.  Even if D did expect privacy by using an opaque bag — society doesn’t think a person has a REP in abandoned trash.  

* * * Police allowed to match the most inquisitive members of society * * *.

•
Compare with Smith v. MD — Court held that no REP in pen register because D “gave” the information to a 3rd party (the phone company); thus no REP and police didn’t need a warrant.

•
In Greenwood, D gave trash to 3rd party (trash collector)

Enhancing the senses. (PG 168 note 5)

Kyllo Case – Thermal Imaging – Katz test.  Changes in society will occur, but the test will remain the same (Katz).

Andresen v. Maryland – 5th amendment right against self-incrimination does not apply to warrants for papers b/c already in existence and had been made voluntarily
Flashlight with alcohol censor

Zurcher v. Stanford Daily — Prior to this case, there was the mere evidence rule — police may only s&s fruits of crime, instrumentalities of crime, and contraband; police couldn’t get warrant to obtain “mere evidence” of a crime.  Hayden abolished mere evidence rule; but in this case, D argued that it deserved special protection b/c of the 1 A rights of the press; NPs should be immune from s&s regardless of warrant; such warrants would discourage confidential sources of the NP.  D argued that other methods were available to obtain the evidence besides a general search of the office (police could have obtained a subpoena).  The Court held that 1A will not trump 4A and that there is no reason to think that the NP would be violated by allowing the search; NPs are not entitled to more protection. Court held that it is irrelevant if police could have used a subpoena; the choice is up to P — the issue is whether the warrant was constitutional — it was.
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a.
TX CCP 18.02 — lists what can be searched and seized; allows for a “zone of privacy” for personal items; allows special protection for media offices — mere evidence warrants NOT allowed for media offices.

6)
Court will examine the level of intrusiveness in addition to the REP.

D.
Standing to make a 4A claim

1)
The issue is that if there’s government action; AND if there’s been a search or seizure — then anyone who’s been the target of the action should be able to assert a claim of 4A violation.

2)
State argument that precludes some people from asserting 4A claim.

3)
Paynor — This case involved the violation of a banker’s 4A rights; led to information that incriminated D.  The Court held that D lacked standing because he had not expectation of privacy in banker’s briefcase/hotel room.
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4)
Automatic Standing for Possession

▪
Jones — Automatic standing when D has possessory interest; because the predicament would otherwise be that if D asserts standing for 4A claim, he had to self-incriminate, give up 5A rights.  This was overruled by Salvucci.

5)
Change in standard from “legitimately on premises” ( Reasonable Expectation of Privacy

a.
Rakas — This case combined Jones and Mapp — D must have a reasonable expectation of privacy in order to have 4A standing; limited Jones (didn’t overrule). In this case the Court held that the driver of the vehicle had standing but the passengers did not: they 1) didn’t have ownership interest in the car; and 2) disclaimed interest in the discovered contraband. Being legitimately on the property is no longer enough; it’s relevant but not dispositive.  Control of property is crucial (not necessarily ownership). Must examine D’s connection to the property.

•
Distinction between search and seizure. Passenger may have 4A argument against being stopped (seizure); but not against being searched.

•
Dissent: Courts decision is dangerous; allows police to be even more unreasonable when more than one person in car.

•
Overnight guest in home has standing; has reasonable expectation of privacy; given sufficient amount of use and control (Minn. v. Olson)

b.
Rawlings — Per Rakas, D must have sufficient control of property that is target of search in order to have standing.  In this case, D had no reasonable expectation of privacy in friend’s purse ( NO STANDING.  Court examined use, access and control.

c.
Two questions must now be asked:

1.
Could anyone have a reasonable expectation of privacy in this situation?

2.
Is D one of those people?

E.
Requirements of 4A
1)
Probable Cause
a.
Bedrock requirement

b.
A conclusion; like “beyond a reasonable doubt.”

c.
Often based on tip from informant

d.
Old Rule: Aguilar-Spinelli Two-prong Test

1.
In Aguilar, all police had to show was “reliable information from a credible person”

2.
Spinelli — In this case, police had warrant issued by magistrate, but NOT based on probable cause but merely informant’s tip.  Since the corroborative evidence was weak, informant’s tip was all that the police had to go on.  The Court held that informant’s tip was not enough to establish probable cause.  Police must be able to show: 1) why the informant is credible (reliable informant); and 2) how he obtained the information (reliable) (sound basis of knowledge).
3.
Draper — Informant’s tip re: future conduct demonstrated reliable information; also the amount of detail indicates credibility of informant and reliability of information.

e.
New Rule: Totality of the Circumstances Test

•
Gates (1983) — Overruled Spinelli — no need for two-prong test;  but rather must examine the totality of the circumstances.  Would a reasonable person find probable cause?  Dissent argued that because the informant’s tip was wrong on a crucial element that it undermines the informant’s credibility ( can’t use the discovered contraband to corroborate the tip.  Court held that informant doesn’t need to be 100% right; this situation (when examining the totality of the circumstances) was suspicious enough to = probable cause.  No need to satisfy independent prongs — tip can be strong on credibility and weak on reliability and vice versa.

f.
TX CCP 18.01(b) — 4-corners doctrine; warrant must be based on probable cause and written affidavit; police officer’s information to magistrate must be in writing.

g.
D can go behind the face of the warrant and discredit probable cause (Franks v. Delaware); burden on D — very difficult to show:

1.
False statement or statement made with reckless disregard by cop;

2.
That was necessary to establish probable cause that led to warrant.

3.
Even if false information necessary to probable cause — don’t necessarily win; cops need to be reasonable NOT right.

4.
Difficult because police often relying on confidential informant — how to demonstrate false statement?

h.
D not entitled to cross examine informant (McCray); as an alternative, In  Camera — allows judge to examine informant “in camera;” D has no right to be present.

i.
Court weighs importance of confidential police informants against D’s 6A right to effective representation.

j.
Facts can be pure hearsay by unknown person (Gates)

k.
fair probability that the evidence will be seized

l.
Unless informant is a key witness, D will not be able to find out who is the informant.

Mass v. Upton  p. 200 – prior criminal record can be used to justify probable cause

2)
Search Warrants
a.
Elements (4)

1.
Based on probable cause (sufficient facts)

2.
Supported by affidavit or under sworn oath

3.
Particularly described what is to be searched and seized 

4.
Issued by a neutral and detached magistrate

5.
Return on Warrant — police write down/report how the warrant was executed; who/what was searched/seized.

b.
Good Faith Exception — gives incentive for police to obtain warrant — then it would not be police mistake; evidence would probably be allowed.

c.
If warrant — D has burden to show warrant unreasonable (difficult to do — see Franks above); If no warrant — state has burden to show action was justified.

d.
Requirements

A)
Neutrality — Must be met!!!

•
More important that issuing person to be neutral than have legal training (Shadwick).

If you want to arrest one in there home, you must have an arrest warrant.

•
Warrant is not issued by “neutral” magistrate if he is paid per warrant.

•
Magistrate must read affidavit

B)
Particular description of place to be searched — must be as specific as possible.

•
“is enough if the description is such that the officer with a search warrant can, with reasonable effort ascertain and identify the place intended” (Steele).

•
TX CCP 18.04 Contents of warrant include particularity requirement.

C)
Police generally should knock and announce

i)
Exigent circumstances allow for unannounced entry; if the material to be searched for could “disappear.”  Standard is that of reasonableness (Wilson).

ii)
No blanket exceptions (i.e. for drug cases); even though evidence is easily disposed of— not necessarily the case (i.e. large quantities); must be examined case by case; police must have reasonable suspicion but CANNOT make categorical exception.

iii)
Threat to personal safety IS exigent circumstance (i.e. hostage situation, gas leak, abandoned children)

Warrant should not be stale (old) … court frowns on executing search warrant at night time.

e.
Ybarra — pat-down search of patron in a bar that was being searched via warrant; police detect cigarette package, search and find heroin.  D argued that he wasn’t specifically named in warrant — violation of 4A rights.  Court held that mere proximity to suspect, which police have authority to search does NOT = probable cause to search unnamed person, D.

f.
MI v. Summers — With search warrant for private residence, police have authority to temporarily detain; and if search reveals contraband ( have authority to arrest.

g.
Permissible scope of warrant search: Intensity and duration — police may only search in areas where items described in warrant might be found.  Once items are found, search must stop.

Cannot seize items not named in search warrant unless in plain view.

General rule – cannot be accompanied by others.

Preference for warrants – SC has strong preference for searches made pursuant to a search warrant.

h.
Plain View exception to warrant requirement; if:

1.
Justifiable entrance

2.
Immediately apparent

3.
Inadvertent (see Horton) 

Then police don’t need to get another warrant.

4.
Cases

A)
AZ v. Hicks — Officer investigating gunfire sees expensive stereo equipment; wrote down serial number and checked.  Court held that although the first criteria of Plain View Doctrine was met, the second (immediately apparent) was not — the officer had to look closely and turn over the equipment to see the number.

B)
Horton v. CA — In this case the Court abandons the inadvertence requirement. Police satisfied #1 and #2 — they were lawfully there to search for proceeds of robbery and saw immediately apparent gun used for robbery.  BUT #3 requirement not satisfied b/c police knew they would find the gun. Court allows for the plain view discovery.

i)
Requirement not necessary b/c there is no reason for police to withhold information when getting a warrant.

ii)
Not necessary to prevent general searches b/c warrant must already be specific.

Sneak and peak warrants – 

Announce at door – wait a reasonable amount of time.  The more dangerous the activity inside, the shorter you have to wait.  NO BLANKET RULE ON HOW LONG YOU HAVE TO WAIT… DECIDED ON REASONABLENESS.  

3)
Arrest – taken into custody for prosecution or interrogation  

a.
Requirements
1.
Probable cause – when and officer has within his knowledge facts sufficient to cause a reasonably prudent person to believe that the suspect has committed or is committing a crime.

2.
Time limit — not subject to strict time limitations as is search warrant; staleness is not a factor as it is with evidence.  Once there is probable cause to believe that D committed the crime, the probable cause continues indefinitely.

3.
Particularity of Description — must particularly describe the person to be seized.

b.
Preference is that there be a warrant, but there are many exceptions to the warrant requirement for arrests; few circumstances where courts find that warrants are constitutionally required.

c.
The focus is usually on the evidence obtained during an arrest.

d.
If there is illegal arrest/4A violation (no probable cause, etc.), D can move to suppress evidence obtained, but CANNOT suppress himself.

With an unlawful arrest, the person does not have to be released.  However, the fruits from the arrest are not allowed.

e.
Arrest in public place
•
Watson — Warrant not required for arrest; Court examines long history of allowing warrantless arrests. No need for exigent circumstances.

f.
Arrest in private place (need arrest warrant to enter)

1.
Payton — Court held that an arrest warrant is sufficient for entry into home and subsequently the Plain View Doctrine applies; search warrant not required.  If there is probable cause that D committed crime, an arrest warrant suffices to enter home and arrest D.  However, short of exigent circumstances, police usually must have arrest warrant to enter home.

2.
Hot Pursuit doctrine — This is an exigent circumstance exception to the private place warrant requirement.  If police a pursuing a suspect and he goes inside his home, police can enter to arrest without a warrant (then Plain View applies).  Five minutes later can be hot pursuit.

3.
3rd party’s property — In order for police to enter a 3rd party’s property to arrest a suspect, must also have search warrant (Steagald);  HOWEVER, if police wait for D to come out and then follow inside, Hot Pursuit exception applies and no warrant is required.  Police could also knock on door and ask D to come out, then no search warrant required.

g.
G/R police must see someone committing misdemeanor to make a warrentless arrest
h.
Exigent Circumstances
1.
Hot Pursuit

2.
Welsh v. WI — This case represents that the Court examines the seriousness of the offense in determining whether exigent circumstances exist.  Although destruction of evidence often qualifies as an exigent circumstance, in this case the Court held that the crime, a misdemeanor wasn’t serious enough to allow for a warrantless entry into home for arrest.  Police argued that blood of DUI suspect would decrease in BAC and thus destruction of evidence was exigent circumstance.

i.
TX CCP 14.01-14.04 (warrantless arrest) — codifies C/L, rule that allows police to make arrest for any crime they witness (14.01); if magistrate is witness to crime, can authorize police to arrest (14.02); allows for arrest of people in “suspicious places” (14.03); if credible informant says that felony has been committed and if suspect is about to escape, police can arrest without warrant (stricter than Watson) (14.04)

1.
In TX D should argue 14.04 — if not “about to escape,” no allowance for warrantless arrest.

2.
If P can’t justify arrest under 14.04, use 14.03.

3.
Johnson — Warrantless arrest in public place for suspected felony.  Would be allowed under Watson, but not allowed under 14.04 b/c suspect not trying to escape;  however Court applied 14.03 and sustained arrest based on “suspicious place.”

Analysis

Was there government conduct

Did D have reasonable expectation of privacy

Was there a warrant

Were there any exceptions

Can’t squeeze luggage

Can smell luggage

Open field doctrine

F.
Warrantless Searches (exceptions to search warrant requirement)

1)
Search incident to arrest

a.
If have arrest warrant and legally enter home, Plain View Doctrine applies (Payton).

b.
Pre-1969, most courts held that when there was a valid arrest, police could search the entire premises where D arrested without search warrant.

c.
The Chimel Area (see test on p. 254)
1.
Chimel — In 1969, the Court radically redefined the allowable scope of search incident to arrest.  In this case, the police were waiting in D’s home to make an arrest; following the arrest, police searched entire house.  Court held that incident search must be restricted to the immediate area around D — the Chimel area; this includes reaching and lunging distance.  Two-fold purpose: 1) police safety; 2) prevention of destruction of evidence. This right to search the Chimel area is AUTOMATIC to an arrest; don’t need probable cause for the search.  May even look in area where an accomplice may be.  Focus on REACH
2.
The Chimel area moves with D — increases area where police can search.  (Christman); however, officer can’t move suspect around to justify broader search.

3.
Chimel search must be contemporaneous; within time limit (remember the purposes of Chimel)

4.
Presence of 3”’ parties in Chimel area — Cases are split on this issue. P argues that 3”’ party can be searched for police safety; BUT Ybarra held that 3rd party has independent constitutional rights and proximity to D cannot equate violation of 3rd party’s rights.

•
Police could ask 3rd party to step away 

•
Sometimes pat-down search utilized

5.
Chimel area is the same regardless of seriousness of crime or threat to police safety; police have automatic right to search.  If the police make a lawful custodial arrest, allowed to search Chimel area. (Robinson).

6.
Search of Chimel area is automatic to any arrest, NOT merely custodial. (Gustafson)

A)
4A only recognizes “arrest”

B)
It is up to police officer to determine what type of arrest is necessary.

C)
In Robinson, police had probable cause for custodial arrest.

7.
NOTE: potential for abuse — police can arrest merely as pretext for search!!

A)
TX case, Black, recognized pretext argument as valid.

B)
Garcia — overturned Black — courts must examine arrest based on objective information, NOT police officer’s subjective motivation.

C)
Whren — the Court didn’t want to examine individual motivation of police.  Test is “whether police officer, acting reasonably, would have made the stop for the reason given.”  Π must use 14th Amendment to use the motivation argument.

8. 
TX — Circumstances where police are required to make non-custodial arrest:

A)
Speeding violation with valid TX drivers license

B)
Open container of alcohol -- In all other situations, police have discretion.

C)
Linnett v. State — In this case, there was a speeding violation with valid drivers license; non-custodial arrest; subsequent search ( discovery of contraband.  Court held that no need to search for non-custodial arrest because no fear for police safety if not taking into custody.

For violent crime, you can do a protective sweep if they thing accomplices may be present.  You may look for accomplices and use anything in plain view.  Trunk not part of Wingspan

d.
The Protective (Buie) Sweep — an expansion of Chimel
1.
MD v. Buie — In this case, a robbery suspect was arrested outside the house but police subsequently searched the basement.  D argued search was outside Chimel area — no threat of reaching or lunging.  Court held that it is reasonable (wingspan) to allow for an expansion of Chimel if police safety is at issue (i.e. could have been 3rd party hiding out in basement);  alright to conduct a protective sweep.  In this case, police had reason to believe that there was 3rd party hiding out b/c there were two robbers, but police don’t have to be certain to sweep.

2.
Rule: Complete search of Chimel area is allowed even without probable cause (Robinson); cursory search allowed outside of Chimel area for possible persons.  Beyond Buie Sweep, police need reasonable suspicion to search for persons.

3.
Doesn’t completely kill Chimel; purpose of search is “cursory sweep” to look for people; cops can’t look in drawers.

4.
Three zones:

A)
Immediately adjacent (Chimel area) — search is automatic

B)
Around Chimel area — Per Buie, can only search where person might be.

C)
Infinity — Per Buie, can search if have reasonable suspicion that person is out there.

5.
If 3rd party is nearby, has independent rights;  UNLESS matches description of 2nd suspect — then 2nd Chimel area is created.

2)
Search incident in automobile
a.
General Rule: When police have made a lawful custodial arrest of driver, she may, contemporaneous to that arrest, search the passenger compartment of the car.

b.
In automobile situation, police have greater scope than Chimel area (
c.
Belton — This case stands for the rule that search incident to arrest regarding automobiles includes not only the entire passenger compartment, BUT ALSO closed containers within the compartment.  The Court extends Chimel to include the entire compartment;  held that it is 1) within D’s immediate control (but D was outside the car at time of arrest); and 2) search incident to arrest.  Court creates this bright line rule for automobiles regardless of probable cause. (BUT still must have probable cause for the arrest)

3)
Automobile exception
a.
General Rule: Police can completely search car without warrant if there’s probable cause; search limited to scope of probable cause.

b.
Contra to search incident to arrest, the focus of probable cause here is on the car (as a container of evidence), NOT the person.

1.
If probable cause to arrest driver, police can search passenger compartment incident to arrest, BUT NOT the trunk.

2.
If probable cause to arrest AND/OR probable cause to search car, then allowed to search trunk also.

c.
Auto exception began because cars were exigent circumstance — no time to get warrant because cars were mobile and could be moved quickly. (Carroll)

d.
Two main reasons for automobile exception:

1.
Mobility
2.
Less expectation of privacy in a car; drive on public roads

e.
Includes mobile homes — CA v. Carney — Court held that because of ready mobility, mobile home is more like a car than a home in that the same risk is inherent; falls within automobile exception. (as long as the mobile home is attached to vehicle or not fixed to a site)

Never start a paragraph with “however.”  Use “never the less.”

4)
Searches of closed containers
1.
Chadwick — Court held that 4A protection applies to containers.  Court divided container protection into two categories:  If small container (exigent circumstance of mobility) where there’s probable cause, police can seize without a warrant;  BUT must get warrant to open container and search.
2.
Ross  — This case involves a closed container in a car.  The police had probable cause to search car (automobile exception);  searched a brown paper bag in the trunk of the car.  Government argued that the container was not sealed, flimsy.  Court didn’t want to distinguish types of container — 4A applies per se to containers.  BUT Court sustained the search of bag without warrant; distinguished Chadwick b/c in that case, probable cause was focused on the container, but in this case, probable cause was on the car ( thus authority to search car includes containers within car.

3.
CA v. Acevedo — The Court here overrules Chadwick and Ross and holds that the police may conduct warrantless search of container in car regardless of whether they have probable cause for the car OR the container.  The majority believed that the old cases were illogical in that the more information the police had the less they could search.  Diss: The anomaly is that a container has more protection on the street than in a locked trunk; if police believe that suitcase contains contraband, but have no warrant; they can wait until it’s put into a car and then conduct warrantless search. 

Expectation of privacy for luggage (falls under reasonable expectation)

Mary Jane smoke and seed is probable cause to search car.

What every you leave in the car can be searched.  What you take out may not be searched….  May apply to Terry search 
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5)
Inventory Search

a.
Purposes
1.
Protect D’s property

2.
Police safety

3.
Protect police department against false claims (damage and theft) by D.

4.
Assist in identifying D

b.
CO v. Bertine — This case was a DUI arrest; police impounded car, searched closed backpack in car and found contraband.  Automobile exception doesn’t apply b/c not criminal investigation — no probable cause or warrant needed.  State claims inventory search.  Court held that inventory search is caretaking function of police.  Rule: Inventory search conducted according to standardized police procedure and not for purpose of criminal investigation is an exception to the warrant requirement.

c.
Defense arguments against inventory search
1.
Scope of search is unreasonable (i.e. police vacuum inside of car, find hairs).

2.
Pretext — inventory search was pretext for criminal investigation.

3.
Unreasonable impoundment — must be reason/basis for impoundment; no other option (i.e. park and lock) available.

4.
Officer didn’t follow standardized police procedure.

5.
Time factor — if police really concerned with purpose of inventory search, would not delay inventory — should be done when car is first impounded. (may become stale over time)

d.
TX cases

1.
Autram — closed backpack opened by police; state argued Bertine.  TX court offered more protection for D and held that search was unreasonable.  There is a split of opinion re: courts following this decision.

2.
Benevides — The court addresses situations when impoundment is justified:

•
Owner consent

•
Stolen

•
Abandoned or defective

•
Driver taken into custodial arrest and no other available options to ensure vehicle protection (NOTE: stricter than Bertine; in TX, impoundment must be a necessity; Bertine left this up to officer discretion)

e.
Delayed Searches of personal effects
1.
Lafayette — Court held it was reasonable for safety reasons to conduct an inventory search at the station; must prevent introduction of weapons/contraband into jail setting.

2.
Edwards — This was a delayed search of personal effects takes at the station.  D argued that delay was unreasonable and thus warrant was needed.  Court held it was allowed without warrant as long as it was a lawful arrest AND effects were in custody.

SEE NOTES ON 247.
G.
Personal searches/Bodily invasion
1)
Winston v. Lee — state got warrant authorizing operation to remove bullet from D for evidence.  Court held that surgery is unreasonable search; very invasive medical procedure; even though probable cause and warrant, there cause & warrant, is no compelling government interest to allow for such an invasive search.

2)
Rochin v. CA — D swallowed pills to hide from police; police wrestled D to grounds trying to get pills out of D’s mouth; then authorized doctor to pump D’s stomach.  Court held that this violates fundamental principles of decency in the legal tradition;  uncivilized investigative procedure was unreasonable; such conduct “shocks the conscience.”  Court applied D/P analysis.  (Court treated as a 14th amendment issue)  Cannot use force that shocks the conscience to obtain evidence.  To close to rack and screw.

3)
Schmerber — Following car accident, police have doctors take blood from D and do BAC test; admitted into evidence. D makes (3) arguments: 

1) Shocking to the conscience (Rochin); 

2) Violation of 5A right against self-incrimination; 

3) No warrant = 4A violation.  Court held that: 

1) taking blood is routine and doesn’t shock the conscience like Rochin; 

2) 5A not violated b/c evidence is non-testimonial; 

3) No need for warrant b/c exigent circumstances apply — BAC will decrease over time/evidence will disappear.

H.
Administrative Searches – warrantless

G/R need search warrant for private res and buildings.

After fire no need for warrant

Three weeks later… need a warrant.  Special need becomes stale the longer you wait.

1)
Special needs - These are an exception to BOTH probable cause and warrant requirements.

Safety inspections

Strict liability situations

All you need is a mutual enforcement plan – not to target individual, but larger general public (not targeting specific people).

Contaminated food… Truck stops

Highly regulated industry.  SC exception..  e

Liquor store

Guns

Strip mining

Auto junk yards

Not car leasing or car rental businesses

Border searches – 4th amendment does not apply to searches in foreign countries.  

2)
These are increasing in number; need for limited government intrusion.

3)
General Rule: Administrative search/regulatory inspection is allowed as long as the need for the search outweighs the intrusiveness of the search.

4)
Camara — This was a case of a building inspection; D refused to let inspector enter, claimed violation of 4A b/c no warrant AND no probable cause.  The Court found that although no probable cause needed, a warrant is needed.  The theory behind this case is that there must be a balance between the needs of the state and the intrusiveness to the individual.

5)
Such a search may be reasonable if:

a.
Limited in scope — not searching personal items; unintrusive

b.
Neutral in scope — applies to everyone

c.
Implied consent — if person buys a building, knows there are certain requirements for health, welfare, safety.

6)
Airport security searches are in this category

a.
Relatively unintrusive

b.
Implied consent

c.
BUT Camara-type warrant is impractical b/c of volume.

7)
Vernonia School District — This case involves drug testing among student athletes in the school system.  The Court held that the drug testing was a search within the realm of 4A, but that it was a reasonable administrative search.  Although the dissent argued that the school should only search those students where there is a suspicion of drug use, the majority found that it would be too difficult to administer that way and when administer according to individual suspicion, there is a “badge of shame”;  it’s better to apply just to athletes;  Court examined several factors: team players have less expectation of privacy; advance notice;  and implied consent.  The Court also recognized the unique nature of the school environment and government’s interest for school official to maintain discipline.  Special need to protect health and welfare of children… reasonable grounds … allows search…

8)
Roadblocks

▪
MI v. Sitz — Court held that under administrative search theory, police can maintain DUT roadblocks without probable cause and/or individual suspicion; Court held that such searches were minor intrusions; plus Court is deferential to state programs.

9)
Border searches
a.
General Rule: Generally upheld as reasonable administrative search based on the balancing test.  At the border searches are reasonable;  HOWEVER “near the border” is NOT necessarily reasonable.  Checkpoints are more reasonable than roving patrol b/c not singling out individual and less intrusive.

b.
Can be at other places besides geographical border (i.e. international airports).

c.
Can be conducted without individualized suspicion.

d.
Based on great need; balanced with level of intrusiveness:

1.
Implied consent be deciding to travel

2.
Advance notice

3.
Not stigmatizing

e.
As degree of intrusiveness increases, so does need for individual suspicion.

1.
Body cavity searches

2.
Strip searches

neither citizens or non-citizens at the border or functional equivalent can claim 4th amend.

Roving patrol – officer may stop if reasonable suspicion that illegal aliens are in the car.  May stop but not search.  Must still have warrant.  Cannot use race alone for reasonable suspicion.  If traffic violation—then automobile exception plays.

10)
Persons on Probation- special need

don’t need a warrant or probable cause.

May need permission or warrant if in the house of third person.

10)
Drug testing
Gov. employee expectation of privacy is less.  

OK in schools for extracurricular activities. School Board v. Earls.  

11)
Government Employee – generally need some reasonable suspicion.  

Factory surveys by Immigration is OK

If you violate illegal aliens 4th amendment… may use evidence in deportation hearing

I.
Stop and Frisk
1)
General Rule: Police can stop a person for less than probable cause; if officer has an articulate and reasonable suspicion that person might be armed, officer can conduct outer garment pat-down for weapons.

2)
Terry v. Ohio — This case represents a Camara-type trade off in that police are allowed to do less without probable cause.  In this case, officer makes observations that crime is about to occur but lacks probable cause.  Officer conducts outer garment pat-down and pulls out weapon (carrying concealed weapon is an offense).  D argued no probable cause so cop can’t search; state argued pat-down was so minor that it doesn’t qualify as “search.”  Court rejects both arguments — pat-down IS a search/serious intrusion but conducts Camara-type balancing test — P/P allows for such a search without probable cause.  Sole justification of search is for guns, knives and weapons.  totality of the circumstances
a.
Reasonable suspicion (belief) is lesser standard than probable cause but still must be more than a guess; police must have specific and articulatable facts.  (Just a hunch would not be sufficient…  Must be a hunch PLUS)

b.
Because lesser standard:

1.
Lesser scope — can only feel for weapons

2.
Limited duration — usually no more than 15 minutes

3.
Least intrusive means necessary

c.
Overriding reasonableness still required.

d.
Terry stops first allowed when reasonable suspicion of impending criminal action of violent nature; NOW includes drug crimes, etc.

e.
Manner/sequence of stop & frisk is crucial:

1.
Was the stop reasonable (reasonable suspicion?)?

2.
Pat down for weapons only (predominantly designed to detect guns or knives).

3.
If detect weapon, then confiscate — no need to search further.

f.
Hensley — This case stands for the fact that a Terry stop can apply to investigation of past crimes.  The Court held that a Terry stop to confirm officer suspicion re: past crime was reasonable.

g.
Three main inquiries for post-Terry cases:

1.
Did the action constitute a stop?

2.
Did officer have reasonable suspicion?

3.
Did officer stay within scope of Terry search (duration & intensity)?

1) Police officer needs to see what might be criminal conduct

2) Criminal conduct must rise to a level of reasonable suspicion for a reasonable police officer

3) The person is potentially armed and dangerous

3)
What constitutes a “stop?”
a.
Free to leave standard — would a reasonable person feel free to leave?  If officer’s show of authority/exploitation of situation would make a reasonable person feel NOT free to leave ( Terry stop has occurred.

b.
Free to terminate encounter standard — Bostick — Court held that when confinement is voluntary (i.e. D on a bus), the proper standard to determine a “stop” is if a reasonable person would feel free to decline the officer’s requests or terminate the encounter.  In this case, even though difficult for D to leave, police didn’t force him to stay.

c.
Suspect must submit in order for action to constitute a “stop.”  In Hodari, the Court held that physical force or submission = a stop; officer shouting, “stop” doesn’t = stop unless D submits.

d.
Consensual encounter v. stop — If the incident is considered a consensual encounter, then it was not a “stop” and no 4A violation.

4)
What constitutes reasonable suspicion?
a.
Being in the presence of people known to violate the law DOES NOT constitute reasonable suspicion (Sibron) (similar to Ybarra).

b.
Reasonable suspicion can come from an informant; not necessary to come from police observation (AL v. White).

c.
Profiling — D fitting DEA profile can equal reasonable suspicion.  Although each factor separately may not constitute reasonable suspicion, when all factors of the profile are viewed together = reasonable suspicion (Sokolow).

5)
Scope of Terry search
a.
Duration — Usually the acceptable delay is around 15 minutes; anything longer, the court will examine the circumstances.  With Terry stops court requires police to use LEAST RESTRICTIVE MEANS POSSIBLE.

1.
Shaipe — Although there was a 20-minute delay, the Court held that it was reasonable b/c it was based on D’s refusal to pull over.

2.
Place — In this case, the officer let D leave, but based on K-9 sniff, detained bags over the weekend until got warrant.  Court held that K-9 sniff was o.k. but the length of detention wasn’t the least restrictive means possible ( was unreasonable. Terry no longer limited to detention of person — applies to luggage.

Lower courts are stretching the authority to frisk.

b.
Intensity (limits on the frisk element of Terry)
1.
Requires (2) showings of reasonable suspicion:

i)
That D is up to no good;

ii)
That D is armed

2.
Only if weapon (gun/knife) is detected can police reach inside garment.

3.
Courts look at circumstances

i)
Adams v. Williams — Court sustained officer reaching into car and removing weapon prior to a pat-down search.

ii)
Sibron — Officer conducted pat-down and removed drugs;  within the Plain Feel Doctrine.  Under the Doctrine, if it is immediately apparent (officer cannot manipulate pockets, etc.) to officer that there is evidence (drugs), a full search may be conducted. PFD gives officer probable cause ( justifies full search.

MI v. Long — This case extends Terry to include the pat-down/frisk of cars.  If police have reasonable suspicion that there’s a weapon in the car, can search passenger compartment.  Scope of search is limited to search for weapons (i.e. can’t search film container).

IL v. Wardrow (2000) - Will running from police give reasonable suspicion that D was armed?  Being in a high crime area is not enough to do a stop and frisk.  But if individual runs when he sees police officer, officer may stop and frisk.

You are not seized until you are not free to go

Frisk must be the least offensive method.

If an investigative stop continues indefinitely, at some point it can no longer be justified as an investigative stop.
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J.
Consent searches — exception to probable cause/warrant requirement
1)
Three main questions:

a.
Has consent been voluntarily given?

b.
Has consent been given by person with authority?

c.
Was search within the scope of the consent?

2)
Voluntary consent
a.
Schneckloth — This is the leading case for what constitutes valid, voluntary consent.  D argued that he didn’t know he could refuse the request and thus the consent wasn’t voluntary.  The Court examines whether there was police coercion or duress, not whether D knew he could refuse.  The burden would be too tough on the state b/c all Ds would claim that they didn’t know they could refuse.  In addition, giving Miranda-like warning in these cases would be impractical.  Also, Miranda warnings based on intimidating atmosphere BUT here, the search takes place on neutral ground.

b.
Bumper — The waiver requirement must be met by something more than mere acquiescence to authority.

Police – don’t have to advise suspect that they do not have to consent.  Therefore, no probable cause necessary for consent.

3)
Authority of person giving consent

a.
Third person consent
1.
IL v. Rodriguez — The Court held that although the 3rd person in this case didn’t have the authority to let police enter the dwelling, the police were reasonable in their belief that she did possess such authority.  She had a key.  Police thought she owned the apt.  Police don’t have to be right, merely reasonable.
▪
D argues that b/c this is warrantless search, police have duty to ensure authority of 3rd party; duty to inquire.

▪
Court rejects this and holds that reasonable belief is sufficient.

With co/ownership either can consent.  Can consent to your area and common area.  Not the area of the other person b/c of reasonable assumption of privacy.

Child cannot consent of parents home

Landlord cannot consent to tenants premises

Employee cannot consent to search of business property.

Search of cousins duffle bag, OK.

b.
Scope of authority varies

1.
Houseguest might have authority to let police in, BUT NOT the authority to allow police to search owner’s bedroom.

2.
Authority is only restricted to common areas, so long as D has exclusive control over own space.  If roommate has access to D’s closet, then search can be consented to be roommate.

3.
AoR applies — people should choose roommates carefully.

4)
Scope of Consent

▪
FL v. Jimeno — This case stands for the notion that consent to search a car does not necessarily include consent to search closed containers in the car.  D argued limited scope and that closed paper bag not included in consent.  Court said that standard of reasonableness applies — would reasonable person have understood consent to include the search of the bag?  In this case, YES.

Burden on state that consent was given voluntarily.  Consent is a question of fact.  Court will look at the totality of the circumstances

Mental or emotional state of person can effect consent.  

K.
Electronic surveillance and secret agents
1)
Expensive law enforcement technique; thus rarely used.

2)
Olmstead (1928) — 4A doesn’t apply to electronic surveillance b/c NOT a s&s; material trespass needed for there to be s&s.

3)
1968 Omnibus Crime Bill; Title III Federal Wiretap Statute

a.
Intended to occupy the field; states must comply

b.
Regulates ALL non-consensual electronic surveillance when none of the parties that are intercepted have consented to the interception.

c.
Applies to state and private individuals; BUT can tape own conversations. (i.e. Linda Tripp taping her conversation with Lewinsky is allowed).

d.
Exclusionary Rule in statute applies to exclusion of evidence at ALL proceedings (incl. Grand jury).  Rule applies depending on material nature of the violation.

e.
Key provisions

1. 
2511(1)(c) — Statute doesn’t apply to undercover officer who is wired for sound.

2. 
2515 — Broader Exclusionary Rule than normally applied to 4A.

3. 
2516— Only certain people can apply for wiretap; allows for state application of wiretap.

4. 
2517— Plain Hearing Doctrine — If police are justified in wiretap, the fact that they hear unanticipated information doesn’t mean such evidence is excluded.

5. 
2518 — Must specifically name person suspected of criminal activity; provide information re: other investigative procedures that have been tried and failed; provide period of time for which surveillance is needed.

6. 
2518 — allows for warrantless wiretapping in emergencies.

7.
Communications intercepted must be kept for 10 years.

8.
Up to judges discretion whether to give notice and disclosure to anyone intercepted.

f.
Scott v. US. — In this case, the police didn’t even try to comply with Title III;  intercepted impertinent conversations.  Court held that case can’t be based on subjective motivation of police, but rather if there was an objective violation, which there wasn’t in this case.

g.
TX CCP 18.20 — Closely resembles Title III, BUT applies only to felony drug offenses;  can only get authorization from limited # of judges; must be request by DA AND Director of Department of Public Safety.  Also, must give notice and disclosure to anyone intercepted (broader than federal);  and application must state whether covert entry is necessary (contra to federal; see Dalia).

4)
Dalia — Federal law enforcement was given authority to electronically survey; broke into office to install devise and later to remove it.  D argued that even though surveillance might be allowed, the break-in violated 4A.  Court held that police had right to enter to install device; implicit in the authorization; Congress recognized that such entry would sometimes be necessary - RIGHT TO ENTER IMPLIED IN THE STATUTE.

(1979) If Title III requirements are satisfied police may covertly install the E.S. devises without prior judicial approval, i.e., a separate warrant authorizing entry is not required.

FISA: In 1978 Congress closed the Presidential loophole which allowed the President to authorize E.S. w/o judicial warrant in cases of foreign threats to national security.

Pen Registers (device that records numbers dialed from a phone, not the conversation)

· 4th Amendment is not violated and Title III does not address.

· But, 18 U.S.C. § 3121 requires police to get a court order (if they go to the phone company).  However, if police fail to obtain a court order the sanction is a criminal penalty not exclusion of the evidence at the trial of the defendant.

5) 
Berger v. New York (1967)

Set out a strict set of criteria that must be presented to a neutral and detached magistrate.  (Interesting, Title III does not extend to video surveillance only to “wire, oral or electronic communications”).  It does cover electronic mail, computer-to-computer communications, cellular telephones, etc.

· Probable cause to believe that a specific crime has been  or is being committed.

· Describe with particularity the conversations expected to be heard and the names of the people making the conversations. 

· E.S. must be for a limited time (can be renewed).

· E.S. must be terminate when information name is obtained.

· A return must be made to the court detailing what conversations were intercepted.

Title III of the 1968 Omnibus Crime Bill expanded the limitations of Berger and it applies to the federal and State level.  Now the warrant issued by the proper federal or State judge must:

· Identify the applicant.

· Detail the suspected criminal offenses

· Detail the facilities to be used, the types of communications to be intercepted, and the identification of the person whose conversation is to be intercepted.

· A description of other less intrusive means to get the information and why they have failed or would likely fail.  Judge will list why normal procedures are inadequate.

· Detail the time frame of the surveillance.

· List any previous applications for the same surveillance.

6)
Secret Agents

a.
Generally, Court sustains secret agent tapings based on the theory that their testimony would be allowed and there is not grounds for excluding the more reliable recordings (Lopez).

b.
On Lee — Friend of D working for government wears wire and transmits conversation from D’s house re: drug deal to police.  This was a pre-Katz decision and the Court held that the testimony was allowed b/c NO TRESPASS = NO s&s.

c.
Lewis — Undercover agent makes drug transaction with D and then testifies against him. Court held that D assumes the risk that anyone AoR is key could turn him in; it is irrelevant that agent misrepresented his identity. factor in Court holds that D consented here. 

d.
Hoffa — Government solicits agent participation to catch Hoffa.  D argues 4, 5, 6A rights violated.  Court held that no 4A violation because D invited agent in — he thus consented and assumed the risk.  No 5A violation b/c D not compelled to talk — he did so voluntarily.  Finally, no 6A violation b/c D assumed the risk and spoke to his attorney in the presence of 3rd party.  Also, at time of agent’s presence, D had not been indicted ( no Massiah protection.

IV.
Confession Law

A.
Four (4) lines of authority/defenses against confession

1)
D/P — Claim that confession was actually coerced

2)
5A protection against self-incrimination;  Miranda — presumed coercion

3)
6A right to counsel

4)
TX statute CCP 38.22 — based on Miranda
B.
Due Process
1)
Argument that confession wasn’t voluntarily given; was actually coerced

2)
Provides broadest application of ER;  statements made where D/P violation can’t even be used for impeachment purposes.  ER applies to confession AND ALL derivative evidence.  Police Tactics Lying to D about victim’s condition.  Pretending to be a friend/sympathetic Promising help for D 6Arightto counsel gives rise to 5A right to counsel to protect against self-incrimination.

3)
Difficult burden of proof for D; swearing match between D and police; usually it is D against several officers that were present.  Also, credibility issue — D v. police.

4)
Promises -Tactics

Can’t use a threat of violence or threat of loss of economic stability

Can’t use fabricated scientific evidence

Can’t used tactic that overpower the accused will.

Can use good cop/bad cop

Can use trickery

Can lie

5)
Situations that lead to involuntary confession and D/P claim:
a.
Violence/threat of violence

b.
Prolonged interrogation

c.
False promises

6)
Question re: what is voluntary
a.
Voluntary = lack of coercion

b.
CO v. Connelly — D had mental illness; heard voices telling him to confess;  flew to Denver and spontaneously confessed.  D argued NOT voluntary b/c of mental illness. Court held that it must be the result of state action in order to find confession involuntary.

c.
Miller v. Fenton — In this case, the court applied a totality of the circumstances analysis;  considered D’s age and prior experience with the justice system.  (depends on the person)  The majority held that there was no evidence that police tactics hurt D or caused confession.  Dissent argued that since D passed out following the interrogation, it indicated that the tactics used obviously harmed him.

C.
Fifth Amendment (Miranda)

1)
Cases leading up to Miranda

a.
Crooker  (1966) — Court held that there is NO right to counsel and 5A privilege against self-incrimination prior to the judicial process.

b.
Massiah  — This case is distinguished from Miranda cases in that D had already been indicted.  The Court held that D’s confession was inadmissible b/c he was in the adjudicatory phase of the judicial process and therefore his 6A right to counsel applied.
c.
Escobedo  — In this case, D repeatedly requested counsel and when his attorney came he was turned away and not allowed to see D.  The Court held that D’s statements were inadmissible because once the investigation is no longer a general inquiry, but rather is focused on a particular suspect, that suspect is entitled to the assistance of counsel per 6A;  denial of that right is a violation of his constitutional right.  In this case, the Court moved away from the “totality of the circumstances” approach.  This case also represents how 5A and 6A work together — D is entitled to counsel as a protection against self-incrimination.
2)
Miranda
a.
Rule: A confession that is the result of custodial interrogation cannot be admitted unless D was given the (4) warnings and understands them and then makes a knowing and voluntary waiver.  (totality of circumstances test for knowingly and voluntary)

b.
The four warnings:
1.
Right to remain silent

2.
Anything you say can & will be used against you

3.
Right to an attorney

4.
If you cannot affords attorney, one will be appointed at state expense.

c.
This is a per se rule
1.
NO GOOD FAITH EXCEPTION

2.
D’s characteristics (i.e. age, experience) are irrelevant (contra to D/P analysis in Miller v. Fenton).

d.
The premise here is that custodial interrogation is inherently coercive.  Therefore, in the absence of warnings, the Court presumes a coercive environment even if there was no ACTUAL coercion (which would also indicate D/P violation).

e.
Applies to both inculpatory and exculpatory statements

f.
Standing:  Issue rarely raised re:  Miranda; but the rule is that D does not have standing if he is incriminated by another person who was not given the warnings.  BUT D can still have hearsay objection.

3)
Administration of Miranda
a.
Threshold requirements:
1.
Custody

2.
Interrogation

b. 
Custody
1.
The Court abandoned the “focus of the investigation” approach 

▪
Beckwith — In this case, the IRS visited D in his home and D subsequently made incriminating statements.  D argued that he should have received Miranda warnings.  The Court held that Miranda doesn’t apply b/c D wasn’t in “custody.”  The Court here did away with the Escobedo “focus of the investigation” analysis.  Even though D was the focus of the investigation, that did not equate to “custody” for Miranda purposes.

2.
Place of interrogation is NOT dispositive

A)
D can be at home and be considered in custody (Orozco).
B)
D can be at police station and NOT be in custody (In Mathiason, D went to the police station voluntarily).

3.
Must be “significant” deprivation of freedom

A)
Traffic stop is NOT a “significant” detention/deprivation of freedom — DOES NOT = “custody.”
B)
Berkemer — The Court held that the traffic stop in this case was a 4A “stop” and NOT 5A “custody.”  The Court held that such a stop doesn’t make the motorist feel coerced/compelled;  it is a temporary AND public encounter.

4.
Custody must be accompanied with interrogation

▪
IL v. Perkins — An undercover agent was in jail to investigate D’s committing of a crime different than the one he was in jail for.  The crime for which D was in jail was in the adjudicatory phase (any interrogation re:  this crime would be a violation per Massiah);  HOWEVER, the crime that was the subject of the agent’s investigation was in the investigatory phase.  The Court held that Miranda was meant to deter coercion — must examine from D’s perspective, how can D feel coerced if he doesn’t know that agent is an officer?  The application of Miranda here would frustrate the purpose of undercover work.

5.
If you a cop pulls a gun on you, you are in custody.

c.
Interrogation
1.
Miranda doesn’t really outlaw interrogation manual police tactics; once warnings are given, same tactics can be used.

2 
Police can’t talk D out of invoking his privilege (i.e. can’t tell D that he doesn’t need attorney); can’t negate the warnings.  

3.
Must be direct questioning OR functional equivalent. 

A)
RI v. Innis — D was given warnings and invoked right to counsel;  police ceased interrogation.  The issue was whether the police’s subsequent action constituted “interrogation.”  Police talking to each other in front of D re: handicapped children getting their hands on the weapon;  D then makes incriminating statement and shows where gun is.  The Court held that this was not direct questioning (interrogation) OR the functional equivalent.

B)
Test for determining the functional equivalent:  Whether or not police know/should know that their actions are reasonable likely to elicit an incriminating response.  In Innis, no way to know that D would be susceptible to knowledge of harming handicapped children.

4.
Must be state action — In AZ v. Mauro, the Court held that police tactic of putting husband and wife in same room to talk to each other was not “interrogation.”  Wife wasn’t a state agent AND she approached the police to talk to her husband (not vice versa).

d.
Waiver
1.
Miranda held that waiver must be “knowing.”

2.
NC v. Butler — D received warnings but never acknowledged; later made statement.  Court held statement admissible.  This case stands for the notion that waiver can be implied based on D’s actions/words if D exhibits no signs of lack of capacity to understand.

3.
CT v. Barrett — In this case, D invoked right to counsel, but then made an admission.  The Court held that although he invoked his right to counsel, by making a statement, D indicated willingness to speak;  the fact that police took the opportunity to get confession doesn’t violate Miranda.

4.
Burbine — In this case, police prevented attorney from consulting D even though D was unaware of attorney and didn’t request counsel.  Court held that D was given warnings and voluntarily waived;  there is no requirement that police tell D about presence of attorney. Miranda right belongs to D, NOT to attorney.

e.
Most post-Miranda cases have undercut/limited Miranda

1.
Booking question exception — In PA v. Muniz, the Court held that asking routine booking questions without giving the warnings is NOT a Miranda violation.

2.
CO v. Spring — Police give warnings; interrogate re: crime A, then without giving more warnings, interrogate re: crime B.  Court held that there is no need to give 2nd set of warnings to interrogate about another offense.

3.
Duckworth — Court held that the warning in this case was “close enough” even though not perfectly verbatim.  The murkiness of the warning does not = suppression of confession.  BUT D’s invocation must be crystal clear (see Michael C.)

4.
Public Safety Exception — if police questioning is reasonably prompted by public safety, Miranda doesn’t apply.

f.
Invocation of rights
1.
There is difference between invoking right to remain silent and invoking right to counsel.

2.
MI v. Mosley — D invokes right to remain silent; doesn’t invoke right to counsel.  Several hours later, D made incriminating statements to police interrogation.  The Court held that the re-interrogation was valid.  Court addressed (3) factors:

A)
What did police do when right was initially invoked?

B)
Interrogation must be suspended for “significant” period of time.

C)
New set of warnings must be given. Also, in this case, the re-interrogation was re: a different offense.

3.
Edwards — In this case, D invoked right to counsel; officers ceased interrogation; several days passed, new warnings were given prior to re-interrogation.  The Court held that if the right to counsel is invoked, there can be NO FURTHER INTERROGATION.  Police CANNOT initiate further questioning.

How broad is Edwards?

A)
Edwards essentially provides a second level of Miranda protection.

B)
The Edwards bar from re-interrogation continues indefinitely — in Green, re-interrogation re: another offense 5 months later was barred.

C)
In Bradshaw, the Court restricted application of Edwards to the strict rule that police cannot initiate further interrogation.  D asked, “what’s going to happen to me now;” police reminds D that he doesn’t have to talk but D eventually agrees to polygraph.  Court held that statements allowed b/c D initiated the interaction.

D)
Once invocation is made ( Edwards applies; police cannot doubt previous invocation based on later statement of ambiguity (Smith)

E)
Invocation must be clear and affirmative; cannot be ambiguous (even though warnings can be “murky”).

i)
Michael C. — D requested to speak with probation officer;  D argued that it indicated that he wanted advice.  Court held that D did not request an attorney — didn’t invoke his right.

ii)
Davis — D made an ambiguous statement re: invocation of right to counsel.  D argued that there should be per se rule that any indication of desire for attorney should cause Edwards protection.  Court held that there must be a clear statement otherwise police can continue to interrogate.
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4.
At first, the issue appeared to be one re: the subject matter of the interrogation is re:  2nd interrogation; was it about the same or a different offense?

5.
AZ v. Roberson — This case showed that the real issue was which right was invoked NOT the subject matter of the 2nd interrogation.  The Court extends Edwards in this case.  D invokes right to counsel and police cease interrogation; after time passes, new warnings were given and police interrogate re: different offense.  All (3)Mosley requirements were met BUT Court held that results of 2nd interrogation weren’t allowed b/c D never provided counsel; irrelevant that 2nd interrogation was re: different offense.  The Court distinguished between invoking right to remain silent (Mosley requirements) and right to counsel (Edwards - NO FURTHER IMTIATION).

6.
Right to have counsel PRESENT — In Minnick, the Court held that 2nd interrogation isn’t allowed merely b/c D had consulted with his attorney;  prior consultation with counsel doesn’t negate the coercive environment of custodial interrogation.  Rule: if right to counsel is invoked, counsel must be present for 2nd interrogation.
7.
Comparison:  5A right to counsel v. 6A right to counsel

A)
MI v. Jackson — D agreed to talk with police (waiver) but before police could interrogate, D was arraigned and at arraignment D requested counsel b/c indigent.  D thus crossed the critical line between investigatory phase to adjudicatory phase ( 6A right to counsel adheres.  Court held that even though D agreed to talk, his generalized request for counsel bars police from initiating interrogation (per Edwards).

B)
McNeil v. WI — D appeared with counsel at formal court hearing (demonstrates generalized invocation of 6A right);  D argued Roberson.  The Court held that 6A right to counsel is offense-specific; doesn’t bar police from re-interrogation re: different offense.  In contrast, if D invoked his 5A privilege of counsel, police interrogation would be barred regardless of the subject.

D.
Sixth Amendment (Massiah)

1)
In order for 6A to apply, D must be in the adjudicatory phase of the process.

2)
General Rule: Once the adjudicatory phase begins (adversary judicial proceeding – formal charge), 6A right attaches and police cannot deliberately elicit incriminating statements re: the specific offense of adjudication from D absent a knowing and intelligent waiver.

· Preliminary hearing – to determine whether or not there is sufficient evidence to arrest.

· Initial Appearance – w/n 24 hours. 

Set bail

Counsel to indigent

Inform suspect of rights

· Must invoke right to attorney after being read the Miranda rights – can’t assert rights before you have been read them.  May be OK if interrogation is eminent.

3)
Brewer v. Williams — This case “rediscovered” Massiah. Although D argued on 5A grounds (argued that police violated 5A per Edwards by interrogating after right to counsel was invoked), the Court ruled on 6A grounds.  D turned himself in per attorney advice; also had another attorney in place of arraignment.  There was an agreement between attorneys and police that no interrogation would occur in transit to Des Moines.  Attorney was not allowed to accompany D per police rule.  Police gives “Christian burial” words or actions, speech;  tells D not to respond immediately but to think about it (that way, if enough time goes by — looks like spontaneous confession).  Court held that 6A right attaches without invocation and once in adjudicatory phase, it is a violation of 6A to elicit statements from D absent valid waiver (D’s consistent reliance on counsel indicates no waiver was made).

a.
Requirements for 6A violation/Massiah claim:

1.
Adjudicatory phase

2.
Police deliberately elicit incriminating statement

3.
No valid waiver

b.
How to analyze under Miranda/Edwards?

1.
There was custody

2.
There appears to be interrogation or functional equivalent

3.
D clearly invoked right to counsel ( triggers Edwards; in this case there was a violation.

4)
Waiver of Massiah/6A right
a.
Patterson — D given Miranda warnings but agreed to talk (waiver); denied knowing anything. D was indicted; given new warnings; then signed incriminating statement.

1.
Under pure Miranda analysis ( no violation b/c given warnings and waived.

2.
BUT b/c D was indicted ( adjudicatory phase ( 6A right attached.

3.
Court held that Miranda warnings include warnings re: 6A right and if given in the adjudicatory phase — it is sufficient; D can waive 6A rights the same way that he can waive 5A rights. TX — Holloway — There cannot be unilateral waiver by D of 6A right if police initiate interrogation and counsel has been appointed or retained;  waiver must come from BOTH D and counsel. 

5.
Jail plant cases
a.
Henry — Government tells agent NOT to question but to “keep ears open.” Court held that this was a deliberate elicitation during the adjudicatory phase ( Massiah violation.

b.
Kulamann — In this case, the Court held that the informant was merely a “passive listening post;” thus no 6A violation.

c.
Moulton — In this case, the co-D agreed to work with police to try to elicit incriminating statements from D. Because in the adjudicatory phase, Court held 6A violation re:  statements about crime D was charged with.  HOWEVER, statements re: future crimes were admitted b/c not in the adjudicatory phase of those crimes — thus 6A didn’t attach (remember — 6A is offense-specific).
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If suspect is not properly mirandaized, the prosecutor can use a confession on cross-examination if defendant takes the stand.

E.
TX statutory law — CCP 38.22

1)
Miranda-based codification

a.
Must be custodial interrogation

b.
Warnings must be given

2)
Exceeds federal protection.

a.
5th warning must be given:  D has right to terminate interview at ANY time.

b.
Confession must be in writing or recorded to be admissible AND writing/recording must incorporate the (5) warnings.

3)
Doesn’t apply to spontaneous confession.

4)
ER application depends on what part of statute is violated:

a.
If Miranda part is violated — same ER as Miranda; confession inadmissible but derivative evidence allowed.

b.
If only the additional requirements are violated, 38.22(3)(c) — Statement made not in accordance with this rule may still be admitted if corroborated by evidence that “conduces to establish the guilt of the accused;” then derivative evidence AND statement can be admitted.

V.
Fruit of the Poisonous Tree Doctrine

A.
General principles – Generally, not only must illegally obtained evidence, but also all evidence obtained or derived from exploration of that evidence

1)
Important doctrine re: 4, 5, 6 A rights

2)
Exemplifies the scope of the ER

3)
Analysis re: what evidence is subject to ER

4)
G/R: Direct product and derivative evidence of a constitutional violation is excluded.

▪
Miranda violation is exception — this is court-made rule, not constitutional provision.

5)
Threshold questions:

a.
Was there a constitutional violation?

b.
Is there a connection between the violation and the evidence?

B.
Impeachment purposes
1)
This is the exception to the general rule re: inadmissibility of evidence.

2)
Admissibility depends on nature of violation

a.
D/P violation — all evidence excluded; NOT even allowed for impeachment purposes.

b.
Miranda violation — confession may not be used in case-in-chief, BUT is allowed for impeachment; all other derivative evidence is allowed.

c.
6A violation — Statement and derivative evidence must be excluded; BUT is allowed for impeachment purposes.

3)
The invocation of the right to remain silent is inadmissible for impeachment purposes;  P cannot comment on D’s refusal to testify (Griffin — 5A analysis).

a.
Pre-arrest silence absent warnings is admissible under federal standard (Doyle) — if warnings are given = post-arrest ( silence can’t be used.

b.
TX — Sanchez — The court held that post-arrest silence cannot be used for impeachment purposes;  TX provides greater protection than federal — b/c NO silence (regardless of pre- or post-arrest) can be used against D.

c.
Judge may be obligated to give a no-inference instruction to jury.

C.
Exceptions to the Fruit of the Poisonous Tree Rule
1)
Burden is on D to show connection between violation and derivative evidence;

2)
Then burden shifts to P to prove that taint is dissipated; (3) possible arguments:

a.
Inevitable discovery — This is the “hypothetical” independent source; state may argue that it would have found the evidence anyway.

▪
Nix v. Williams — Although D’s confession was excluded, the derivative evidence was allowed;  on appeal, D argued FOPT and appellate court found no proof of independent source.  State argued evidence could have been discovered in same condition.  Court holds that state met its burden by showing that evidence would have inevitably been discovered.  (Should also have requirement that police cannot rely on Inevitable discovery rule if they acted on bad faith)

Payton – Illegally went into apt. then saw evidence in plain view – evidence is FOPT

b.
Independent Source Doctrine — If illegal evidence discovered via violation was also discovered through legitimate independent source ( admissible.

▪
Murray — In this case police have probable cause but before getting warrant, look inside warehouse and see marijuana;  then get warrant (illegal entry).  Court held that can’t eliminate taint by getting warrant after the violation;  BUT don’t need to suppress evidence as long as magistrate didn’t base warrant on first search but on independent probable cause.  Must examine if illegal search influenced: 1) police in making second search;  AND 2) magistrate decision to issue warrant.

▪
NY v. Harris — Police have probable cause (independent source) but no warrant prior to entry (4A violation); take D into custody;  D makes confession.  D argues that the confession was the FOPT.  Court held that the constitutional violation ended once they left D’s house; D’s confession at the station is admissible (would have been inadmissible if D confessed at home).

c.
Attenuated connection — If connection between violation and evidence is sufficiently attenuated ( evidence admissible.

1.
Wong Sun  - Illegal entry to Toy’s house; Toy implicates Yee;  illegal search of Yee’s house implicates Toy and D.  Court examined who had reasonable expectation of privacy in Yee’ s house — NOT Toy or D.  Even though D was illegally arrested, released, and then the confession came later.  Court held that the connection between the violations and the evidence was sufficiently attenuated. (break in the chain, so not FOPT)

2.
OR v. Elstad — This case represents when the attenuated connection argument is used to defend serial confession.  In-home custody and interrogation but no warnings;  D makes admission at home;  D taken to station; given warnings;  D makes 2nd confession.  D argues 2nd confession was tainted by 1st (FOPT);  that D wouldn’t have felt compelled to confess if he hadn’t done so already.  State argues 2nd confession not tainted b/c D given warnings prior.  Court looked at 2nd confession in isolation;  connection is sufficiently attenuated;  also, this is a Miranda-only violation (presumed NOT actual coercion) so even if 2nd confession was derived from the 1st, derivative evidence is admissible anyway.  

3.
Brown v. IL — Illegal arrest; custodial interrogation; D given warnings; waive rights, makes confession.  (confession tainted by illegal arrest)  Court held that Miranda warnings constitutional alone are not sufficient to determine admissibility; must examine violations.  (4) factors:

A)
Were Miranda warnings given

B)
Temporal proximity of arrest and confession

C)
Presence of intervening circumstances

D)
Purpose and flagrancy of official misconduct Court held that here it appeared to be purposeful violation ( ER applies.

3)
In-court ID following illegal arrest is NOT FOPT

▪
U.S. v. Crews — Illegal arrest; take D’s picture; let him go;  witness Ids.  D argued FOPT because without picture, there wouldn’t have been an ID.  But witness was present and in courtroom and IDd D there.  Court examined (3) factors that didn’t stem from illegal arrest:  1) Witness presence in court;  2) D’s presence in court (illegal arrest doesn’t mean D can’t be prosecuted; D cannot be suppressed); and  3) Witness’ recollection of D from actual crime; predates illegal arrest.

If illegal arrest, cannot use the FOPT

Use of illegal evidence for impeachment purposes.  Don’t have the right to lie, so Gov. can use prior statements to impeach D.

Taylor v. AL

US. v. Havens – can used illegally seized items to impeach
VI.
Identification Procedures

A.
General Principles
1)
Prior to 1967, if something was suggestive in ID procedure, then D could argue such to the jury, but still admissible.

2)
Wade — In line-up D was required to wear same outfit as robber and say the same words used by perpetrator.  D argued 5A and 6A. Court held no violation of 5A b/c evidence was non-testimonial;  BUT agreed with D’s 6A argument — attorney must be present for corporeal ID procedure.

a.
Created per se rule:  if no counsel present, the line-up identification is inadmissible.

b.
Lawyer’s role is that of observer;  there is no obligation to object during procedure; right to object later is not waived.

c.
No need for P to try to get this 6A right waived because attorney can’t prevent the process (contra to Miranda cases where attorney will prevent D from confessing).

d.
Admissibility of in-court ID following out-of-court Wade violation dependent on (5) factors:

1.
What was the opportunity of the witness to view the perpetrator of the crime?

2.
What was degree of attention witness gave to perpetrator of the crime?

3.
Accuracy of any prior description given by the witness

4.
Witness’ level of certainty

5.
Time between crime and ID procedure

e.
Wade designed to protect against suggestive ID procedure in the same manner Miranda is designed to protect against compelled confession.

f.
Wade is limited to corporeal line-ups

B.
D/P analysis against ID procedure (Stovall)

1)
Suggestiveness

2) That is unnecessary

3) That gives rise to the likelihood of misidentification

▪
Manson — In this case, the Court determined what constitutes the 3rd prong — applied the (5) factors from Wade.

C.
Wade violation v. D/P violation (presumed suggestiveness v. actual suggestiveness)

1)
If D/P violation:  if there was a substantial likelihood of misidentification, then out-of-court ID not allowed AND witness is precluded from in-court ID.

2)
If Wade violation, out-of-court ID not allowed AND in-court ID is allowed if (5) factors are met properly.

D.
How to counter eyewitness testimony?

1)
Have expert testify re: unreliability of such eyewitness testimony

2)
If no violation of D/P or Wade — the problem is that in-court ID is VERY SUGGESTI\TE;  who else could the perpetrator be other than the D?

VII.
Right to Counsel

A.
Gideon Rule — If D is charged with felony offense, 6A requires that counsel be provided at state expense if D is indigent.  This is per se rule; NO EXCEPTIONS or LIMITATIONS.

1)
Displaced prior approach (Betts) that examined 6A right on case-by-case basis.

2)
Most states were already providing counsel for felony cases.

3)
Argersinger — Right to counsel applies for any case (including a misdemeanor offense) where D may be imprisoned/deprived of liberty.

a.
Note: this rule forecloses sentencing options for court — if no counsel, then no jail.

b.
In Scott, the court refused to extend Argersinger to cases where there is only the potential for incarceration; in this case, D only received probation.

4)
TX CCP 26.04 — D entitled to counsel for any felony OR misdemeanor that is punishable by imprisonment.

▪
Clearer than the federal “deprivation of liberty” standard.

B.
Right NOT to counsel/right to self-represent
1)
Fareita — In this case the Court held that D has a constitutional right to represent himself, the Constitution is not based on averages — there is the chance that D might be better off, it is his choice.

2)
There is no right to hybrid representation (cannot keep hiring and firing counsel).

3)
Some courts appoint stand-by counsel; violation of Faretta? Must examine:

a.
Did D have control over his defense?

b.
Did D maintain the appearance of autonomy before the jury?

C.
Right to Effective Assistance of Counsel
1)
If D waives right to counsel, then waives right to claim ineffective assistance of counsel.

2)
This is the way around procedural obstacles

a.
Pleading guilty waives most claims

b.
But can still claim that guilty plea wasn’t voluntary; but was based on ineffective assistance of counsel.

3)
Standard to determine ineffective assistance of counsel

a.
Until mid-60s — farce/mockery standard; warm body rule — as long as there was a warm body, the representation would have to be a mockery to be declared ineffective.

b.
Strickland — This case developed the prevailing standard; established (2) criteria; burden on D to show:

1.
Counsel’s performance was deficient, WHICH

2.
Resulted in prejudice; there is a reasonable probability that there would have been a different outcome.

4)
There is a strong presumption that counsel is effective

▪
TX — Del Rio — D’s attorney didn’t challenge juror for cause even though he was an undercover agent that had previously arrested D;  D was convicted; argued ineffective assistance of counsel.  Court held that it was NOT ineffective assistance of counsel because there might have been a plausible strategic reason;  attorney’s judgment is not to be judged via hindsight.
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Constitutional Criminal Procedure Notes
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INTRODUCTION

     From a CONSTITUTIONAL perspective, CCP is the study of the development and current rules relating to the manner in which an individual suspected of committing a crime may be ARRESTED, CONVICTED, and PUNISHED.

1. When the Constitution was written and offered for ratification to the States there was little limit on the power of the Federal government.  The BOR was added to make the union palatable to the States.  The BOR limits the power of the Federal government, particularly the 4th, 5th, 6th, and 8th. 

2. In regard to criminal law, however, the States still did as they wanted.  The BOR limits were not on States.

3. The 14th Amendment was passed post American Civil War.  But did it apply to the States?  Not yet.

4. In the early 20th Century, the Supreme Court began to get energized regarding State criminal procedures.  Early examples started in the 1930’s  Brown vs. Mississippi 1930’s (torture of Black Americans); Slaughterhouse, (Black Americans denied counsel in a rape case).

5. Now, those portions of the BOR (1-8) that are “fundamental to our concept of ordered liberty” have been incorporated by means of the 14th Amendment to the States [Duncan v. Louisiana].

6. For our purposes, how much and how far are 4,5,6, and 8 taken?  This is the question that the SC has had to decide and it changes over the course of time from Court to Court.   

1. Fourth Amendment prohibition against unreasonable searches and seizures [Wolf v. Colorado] and the exclusionary rule [Mapp v. Ohio].

2. The Fifth Amendment privilege against compulsory self-incrimination [Malloy v. Hogan].

3. The Fifth Amendment prohibition against double jeopardy [Benton v. Maryland].

4. The Sixth Amendment right to a speedy trial [Klopfer v. North Carolina].

5. The Sixth Amendment right to a public trial [In re Oliver].

6. The Sixth Amendment right to trial by jury [Duncan v. Louisiana].

7. The Sixth Amendment right to confront witnesses [ Pointer v. Texas].

8. The Sixth Amendment right to compulsory process for obtaining witnesses [Washington v. Texas].

9. The Sixth Amendment right to assistance of counsel in felony cases [Gideon v. Wainwright] and in misdemeanor cases in which jail is imposed [Argersinger v. Hamlin].

10. The Eighth Amendment prohibition against cruel and unusual punishment  [Robinson v. California].

7. For our purposes:  What are the constitutional constraints on law officers in the criminal process?  Warren Court held an expansive interpretation.  The Rehnquist Court is considered less expansive.  Remember:  States can always impose GREATER restrictions. 

8. Question:  Does the 14th Amendment apply the full scope and range of the Bill of Rights?  Current Rule is called Selective Incorporation.  See above #6.  Note that 2 of the Bill of Right provisions have not been extended to States:  Right not to be subjected to excessive bail has not yet been decided (most States have such rights) and right to a grand jury indictment in felony cases has been held not to apply to States (Hurtado v. California 1884).

6th Amendment Right to Counsel

1.  Gideon (overruling Betts) makes this right applicable to States via the 14th  

Amendment if deprivation of liberty is imposed.  The right applies to all critical 

stages of a prosecution after formal proceedings have occurred.  Violation of the  

right is an automatic reversal of conviction.

Pretrial Proceedings:

     1.  Post-adversary proceedings lineup (the initiation of an adversary criminal 

          proceedings against the accused such as a formal charge or preliminary hearing) -   

          Kirby.  (Note:  right to counsel does not apply to photo displays).

     2.  Custodial interrogation – Miranda (this is a 5th Amendment right).

     3.  Psychiatric examinations to determine defendant’s competency or future 

          dangerousness.

     4.  Pretrial arraignments.

     5.  Preliminary hearings to determine probable cause (Note: right to counsel does not 

          apply to grand jury proceedings which are investigatory in nature).

Post conviction:

     1.  All sentencing hearings and appeals given as right to all defendants.

     2.  Defendant is not entitled to an attorney at parole or probation revocation 

          proceedings (Gagnon).

     3.  Defendant is not entitled to an attorney for discretionary appeals (Ross).

2.  Basic Rule (Argersinger):  no person may be imprisoned for any offense  

regardless of how it is designated unless he was represented by counsel at his trial.  

The mere threat of imprisonment does not activate the right (Scott), i.e., 

imprisonment must be actually imposed.  In addition, per Alabama v. Shelton, 

this concept has now been extended to a defendant when sentenced to a suspended 

sentence (to jail).

3.  Note:  States may impose a broader reading and provide for counsel in any criminal 

trial at any stage of the proceedings regardless of possibility of imprisonment.

4.  The Griffin-Douglas “Equality” Principle:  (1)  An indigent defendant is entitled to appointed counsel to prepare an appellate brief where appeals are granted to all defendants as a matter of right.  (2)  However, there is no constitutional right to an appointed counsel for discretionary appeals (Ross).

5.  If defendant’s sanity is likely to be a significant factor at trial or the government puts on psychiatric evidence of defendant’s future dangerousness at sentencing phase of the trial the State must appoint a psychiatrist for the indigent defendant (Ake).

6.  What other “Basic Tools” must the State provide for the indigent defendant?  Only a resource w/o which the defendant’s case fails.  

7.  Defendant may waive her right to counsel at trail (Faretta) but the Court must conduct an inquiry to ensure that waiver is knowingly, intelligently, and voluntarily made (Von Moltke).

8.  There is no right for defendant to represent self on appeal (Martinez).    

9.  Standby counsel may be appointed by the Court even over the objection of the defendant, (McKaskle).

The Exclusionary Rule:

A judge-made rule used to deter the government from trampling on various provisions of the Bill of Rights and the 14th Amendment Due Process Clause.  It prohibits the introduction, at a criminal defendant’s trial, of evidence obtained in violation of the 4th, 5th, and 6th Amendments.  (There exist other remedies available to the criminal defendant, e.g., civil suit USC 42 § 1983 or injunctions).

4th Amendment:  “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, support by Oath or affirmation, and particularly describing the place to be searched, and the person or things to be seized.”
5th Amendment:  “No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces …; nor shall any person be subject for the same offense to be twice put in life and limb [double jeopardy]; nor shall be compelled in any criminal case to be a witness against himself  [right to remain silent], nor be deprived of life, liberty, or property, without due process of law…”

6th Amendment:  “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed … and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor; and to have the assistance of counsel for his defense.”

4th Amendment and the Exclusionary Rule

The Supreme Court has incorporated portions of the 4th Amendment into the 14th Amendment making them applicable to the States:  (1) the prohibition against unreasonable searches and seizures (Wolf) and (2)  the “exclusionary rule” a judge made rule which prohibits the use of items against a criminal defendant by the government (State or federal) obtained as a consequence of an unreasonable search and seizure (Mapp).

1. A search is an intrusion by the government upon a person’s reasonable and justifiable expectation of privacy.

2. A seizure is the exercise of control over a person or thing by the government.

 The rule applies to both federal and State criminal trials.  Evidence obtained illegally by State or federal law enforcement may not be used in either forum.  The rule does not bar evidence obtained illegally by non-government actors - private parties acting independently of the police.

Good Faith Exception established in Leon.  The exclusionary rule was only meant to deter police misconduct.  The test is the reasonableness of the police reliance on the warrant.  There are four areas where the good faith exception applies:

1. Leon – the police have a warrant that they reasonably believe does not violate the 4th Amendment.  Example: magistrate errored.  Evans (clerical mistake).

2. DeFillipo – Search conducted pursuant to a statute or ordinance later found to be unconstitutional.

3. Krull – Searches made pursuant to statute allowing warrantless search.

4. Peltier – Case law later changed by another judicial opinion.

Four areas where the good faith exception will not apply:

1. The affidavit on which the warrant is based is so lacking of probable cause that no reasonable officer would believe it to be valid.

2. The affiant lied or mislead the magistrate with false information.

3. The magistrate is not neutral and detached so that she has wholly abandoned her judicial role.

4. The warrant is facially defective on its face (e.g., fails to state with particularly the place to be searched, etc.)

What Constitutes a Lawful Search?  Protected Areas and Interests
1. Katz – 4th Amendment applies to people not things.  Katz Test:  “Whether the individual has an expectation of privacy that society is prepared to recognize as reasonable (Kyllo).”

2. The 5th Amendment protection against self-incrimination is not violated when defendant’s personal papers are properly seized and used in a criminal trial.

Search Warrant Requirements: 

1. Probable Cause

2. Supported by affidavit or under sworn oath 

3. Particularly describe what is to be searched and seized

4. Issued by a neutral and detached magistrate

Probable Cause:

· Officers must present sufficient facts, not mere conclusions (Spinelli), that a reasonable person would conclude that seizable evidence would be discovered. 

· PC can be based on pure hearsay if the “totality of the circumstances test” shows a fair probability that the seizable evidence will be discovered.   Per Gates:  The totality of the circumstances view includes, but is not limited to, two prongs: (1)  the information comes from a reliable informant and (2) the informant had a sound basis of knowledge about the information.  

· The identity of an informant need not be revealed unless the informant is an eyewitness to the criminal activity and testimony may be material to the defendant’s guilt or innocence.

· Reliability issue may be satisfied if informant has provided previous good information to the police (Mc Ray) and prior criminal record can be used to support a search warrant (Upton).

Particularly Describe What is to be Searched and Seized:

1. Warrant must be precise on its face, i.e., describe with reasonable precision the place to be searched and the items to be seized.  Example:  The warrant must describe the apartment number in an apartment complex.  However, if police make a mistake that is objectively reasonable the evidence is admissible despite the error.  Example:  Police mistakenly search an adjoining apartment.  

2. Warrants can be issued for third-party premises as long as there is probable cause that criminal evidence is present.

Neutral and Detached Magistrate:

1. State attorney general is not neutral and detached.

2. A clerk may issue warrants for city ordinance violations.

3. Magistrate cannot be compensated for warrants issued.

4. Magistrate cannot participate in the search.

Execution of the Warrant: 

1. Warrant must be executed by police (no private citizens) and police may not be accompanied by the media.  Normally, per statutes, it must be done in the day.  FRCP requires daytime searches unless reasonable cause is shown to the magistrate who may then authorize.

2. Warrant must be executed w/o delay because probable cause may fade.

3. Announcement requirement:  Police must knock and announce and then be refused entry if forced entry is used.  A no-knock may be used if it would be dangerous or futile OR would inhibit the investigation.  There is no blanket rule, but rather a case by case analysis.

4. Police may seize any contraband or fruits of crime they find.  Plain view doctrine also allows them to seize illegal contraband.  Note:  Prohibition of searching for stolen TV in a coat pocket.

5. Police may not search persons on the premises who are not named in the warrant (Yabarra).  If probable cause develops during the search police may arrest and search that person incident to the arrest.  However, police may detain occupants or people present on the premises while the search is being conducted.

Arrest  

Police detentions, to include an arrest, are seizures of the person and must comply with the 4th Amendment, i.e., it must be reasonable.  

· An arrest occurs when in the totality of the circumstances a reasonable person believes that he is not free to leave.  There is a physical application of force by the police or a submission to a show of force by the police.  In short, an arrest occurs when a person is taken into custody against his will for purposes of criminal prosecution or interrogation.
· An arrest requires probable cause (an investigatory detention can be based on reasonable suspicion).  Probable cause exists when the officer has within his knowledge facts sufficient to cause a reasonably prudent person to believe that the suspect has committed or is committing a crime.

· Unless the arrest is made in a home – where police need an arrest warrant (Payton) - police need not obtain a warrant to arrest in a public place (Watson).

· However, a warrant is not needed to arrest in a home if exigent circumstances exist, e.g., hot pursuit of a suspect.  

· For Felony offenses an officer may arrest a person w/o a warrant when he has reasonable grounds to believe that the individual has committed a felony. 

· For Misdemeanor offenses an officer can arrest w/o a warrant for crimes committed in his presence, i.e., via any of his senses, even if the crime is not punishable by jail time (Atwater).  Note:  Some States have adopted the felony arrest rule for all offenses.

· Note:  Except for excluding evidence that is the fruit of an unlawful arrest, the unlawful arrest, by itself, has no impact on the subsequent criminal trial.

· A seizure of the person short of an arrest invokes 4th Amendment.  However,

            high speed pursuit does not result in a seizure – Sacramento v Lewis.  Only when  

            freedom of movement is terminated is there a seizure.

· No seizure occurs when police approach X and want to ask questions. 

Scope of Arrest:

· Officers may conduct a full search of the person and all areas within the suspect’s immediate control (wingspan) (Chimel).  

· The goal is to prevent suspect from seizing a weapon or destroying/concealing evidence.   

· The search may be made even if the suspect is handcuffed and firmly in police custody.

· Police may also conduct a “protective sweep,” even without probable cause or reasonable suspicion, to protect against attacks that could be made by concealed accomplices (Maryland).

· Search must be substantially contemporaneous in time and location of the arrest.  Example:  Search of a suspect’s car the day after an arrest is not incident to an arrest (need another justification to search, e.g., inventory).  

· However, police may secure an area while waiting for a valid search warrant to be issued (McArthur).

Search Incident to Arrest in Automobiles
Incident to an arrest, police may conduct a search without a search warrant of the person and the wingspan (the wingspan follows the arrestee as he moves).  They may also conduct a protective sweep of the area outside the wingspan if they believe that accomplices may be present.

· Rational is to protect the police and to preserve evidence.  However, Note:  the police need not actually fear for their safety or believe that they will find evidence.  The arrest itself gives them the power to conduct the search.

· If the individual is given a citation and not arrested, they may not be searched.  Example:  If issued a ticket for speeding the police may not search the person or the car.

· Once the arrest is made, police may conduct a wingspan search of the passenger areas of an automobile including closed containers, but not the trunk. 

· The search incident to an arrest must be contemporaneous with the arrest.

Search Incident to Incarceration
· Arrestee’s personal effects may be searched before incarcerating him.

· Cars that have been impounded may be searched, including closed containers.

Automobile Exception
If police have probable cause to believe that a motorized vehicle (Carney – mobile home not fixed at the site is included) contains contraband or fruits, instrumentalities, or evidence of a crime, they may search the vehicle without a search warrant.

Why?    (1)  The vehicle can be quickly moved before the police can get a warrant.

              (2)  There is a lesser expectation of privacy in vehicles.

Scope of the Search

· Entire vehicle including the trunk, all containers, all items, and even the inside of upholstery that might contain the object that is sought.

· If the vehicle itself is contraband, it may be seized without a warrant.

· Police may tow the vehicle to the police station and search it later.

· Exception:  Per Acevedo, if the police have probable cause to search an object recently placed in the vehicle, they may search that object only but not the entire car.  Example:  Police suspect that a brown briefcase contains heroin.  They observe JJ take the bag from a train baggage area and place it in the passenger side of a blue car.  JJ gets in the driver’s seat of the car but before he can drive away, police stop the car.  Police may only search the brown briefcase.  But, if heroin is found, they may arrest JJ and then search him and the interior of the car subject to his lawful arrest.

Inventory Searches
· Prior to jailing a suspect, police may conduct a full inventory search of his person and possessions.  Reasons: (1) to protect the police from false claims; (2) to protect property of suspect; (3) to keep dangerous objects out of jail; (4) to assist in a positive ID of the suspect.

· Vehicles impounded may be fully search to include closed containers.  

Exigent Circumstances
· The Court has entertained a variety of situations that allow police to search or seize without a warrant.

· Hot pursuit of felon (not for minor offenses).

· Evanescent evidence (blood test for drunk driver).

· A container believed to contain a bomb.

· A partially burned out building to look for causes of fire if done ASAP.

· Information that a child was being abused in the home.

Administrative Searches 
· General rule is that federal agencies need a warrant to conduct administrative searches for the purpose of seeing if federal agency rules are being followed.  However, the agency need only present a “neutral and detached” enforcement plan.

· Highly Regulated Industry Exception - such as firearms, alcohol, junkyards, contaminated food, etc. – search can be conducted w/o a warrant.

· The Court has allowed warrantless entry of homes for inspections of welfare recipients.

· Airport searches prior to boarding the plane can be conducted w/o warrant.

· Probationer’s home can be entered w/o a warrant.

· Drug testing can be conducted by the government for its employees w/o warrant if there is a “special need.”  This does not mean probable cause or even individual suspicion.  Example:  RR conductors, DEA employees.

· School officials may search student and her property with only “reasonable grounds,” no search warrant is required. 

Border Searches

· Police may search anyone (U.S. citizen or not) and anything for any reason at the border crossings or a functional equivalent – e.g., dismantling car’s gas tank.

· Fixed Checkpoints away from the border may be used but only to question occupants suspected of being illegals.

· Roving Patrols may stop any vehicle if there is reasonable suspicion that the occupants are illegals (mere ethnicity alone is insufficient).

Stop and Frisk (Terry)

Stop

· Police may conduct a nonconsensual STOP of a person if in the totality of the circumstances a reasonable police officer would have a reasonable suspicion that the person is involved in criminal activity.  No hunches!

· The STOP/detention must be temporary and no longer than is necessary to investigate the circumstances associated with the reasonable suspicion of criminal activity.  Example:  Police may stop individuals they believe are planning a robbery to investigate the circumstances of the behavior.

· The STOP may extend to property, e.g., handbag, luggage.  

· The police may ask a moderate number of questions to determine identity and confirm or dispel the officer’s suspicion.  The person is not required to respond and the officer must release him if the officer does not have probable cause to arrest.  No Miranda warning required.  Police may not arrest if the person refuses to answer questions.

Frisk

· If police reasonably believe that a person stopped may be armed and dangerous they may conduct a protective patdown of the outer clothing – a frisk.
· Police may conduct a “frisk” of the passenger area of a vehicle if they reasonably believe that the person may gain immediate control of a weapon.  Example:  Police notice the handle of a gun under the seat.
· Scope of search is limited to where a weapon could be placed.  Police may seize any weapon or “contraband” based on a plain feel.
Consent

· Search may be conducted by police w/o a warrant if the consent is voluntarily and intelligently given.
· Police can ask for consent w/o any suspicion of criminal activity.
· Test:  Totality of the circumstances (Schneckloth).  No requirement that the person be advised of their right not to consent.
· But, police cannot deceive.  Example:  Officers claiming they had a search warrant when they do not.
· Capacity to Consent:  as long as police reasonably believe that the person has an apparent equal right to use or occupy the property they may lawfully conduct the search.  Does not matter that the person did not actually have the right. (Rodriguez).
· Third party consent extends to common areas.
· Scope of search is limited by the scope of consent.  Valuable to look at what the person gave consent to.  Example:  If police inform the person that they are looking for stolen TV’s the scope of search is limited.  However, if the police simply ask to “search the car,” they can look for anything.
Electronic Surveillance
Any form of electronic surveillance that exceeds a reasonable expectation of privacy is a search in terms of the 4th Amendment and requires a search warrant.  (Katz).

· The “uninvited ear” exception where the accused makes remarks in the public square or in a reckless manner.

· The informant that is “wired.”  Accused assumes the risk that he may be speaking to an undercover secret agent.

Berger v. New York (1967) set out a strict set of criteria that must be presented to a neutral and detached magistrate.  (Interestingly, Title III does not extend to video surveillance only to “wire, oral or electronic communications”).  It does cover electronic mail, computer-to-computer communications, cellular telephones, etc.

· Probable cause to believe that a specific crime has been or is being committed. 

· Describe with particularity the conversations expected to be heard and the names of the people making the conversations.

· E.S. must be for a limited time (can be renewed).

· E.S. must terminate when information named is obtained.

· A return must be made to the court detailing what conversations were intercepted.

Title III of the 1968 Omnibus Crime Bill expanded the limitations of Berger and it applies to the federal and State level.  Now the warrant issued by the proper federal or State judge must:

· Identify the applicant.

· Detail the suspected criminal offenses.

· Detail the facilities to be used, the types of communications to be intercepted, and the identify of the person whose conversation is to be intercepted.

· A description of other less intrusive means to get the information and why they have failed or would likely fail.  Judge will list why normal procedures are inadequate.

· Detail the time frame of the surveillance.

· List any previous applications for the same surveillance.

Dalia v. U.S. (1979)  If Title III requirements are satisfied police may covertly install the E.S. devices without prior judicial approval, i.e., a separate warrant authorizing entry is not required.

FISA:  In 1978 Congress closed the Presidential loophole which allowed the President to authorize E.S. w/o judicial warrant in cases of foreign threats to national security.

Pen Registers (device that records numbers dialed from a phone)

· 4th Amendment is not violated and Title III does not address.

· But, 18 U.S.C. § 3121 requires police to get a court order.  However, if police fail to obtain a court order the sanction is a criminal penalty not exclusion of the evidence at the trial of the defendant.

CONFESSIONS

   (1)   Voluntariness

   (2)   5th Amendment Self-Incrimination

   (3)   6th Amendment Right to Counsel

(1)  Coerced Confessions – Voluntariness:

· 14th Amendment due process requires that all confessions be voluntary.
· Involuntary or forced confessions may never be used – either in case in chief or for impeachment (Brown).

· Test used to determine if a confession is voluntary or coerced is the subjective totality of the circumstances for that particular accused.  Were the techniques used “sufficiently manipulative to overbear the will of a person with defendant’s characteristics (age, education, mental state, physical state)?”

· Police techniques can involve trickery, sympathy, etc. but the line has been crossed when:

· Fabrication of hard scientific evidence.

· Threat of violence to defendant or even loss of job.

(2)  5th Amendment Approach - Miranda and Self-Incrimination:

When in custodial interrogation, the State must advise Defendant:

(1) He has the right to remain silent;

(2) Anything he says can be used against him in a court of law;

(3) He has the right to have an attorney present;

(4) If he cannot afford an attorney, one will be appointed for him.

Custody and Interrogation:

· Police custody occurs when a person is taken into custody or deprived of his freedom of action in any significant way.  This is generally an arrest or acts that are close to an arrest.  Example:  Four police officers draw gun on suspect and begin questioning him in his home.  This is an OBJECTIVE test.  

· Police questioning “on the street” (and even off per Mathiason) does not require Miranda warnings, even if the police suspect the person of a crime. 

· Traffic stops do not require Miranda warnings.  Example:  Police may ask a suspected drunk driver:  “Have you been drinking?”

· No requirement to read Miranda to the suspect when in custody.  Only when suspect is subjected to interrogation while in custody does Miranda arise.

· Interrogation can be expressed or its functional equivalent.  It applies to any words or actions by police that they should know are reasonably likely to elicit and incriminating response from the suspect (Brewer, Innis and Drury (MD).  

· Spontaneous statements by the accused are admissible.  

· Since the purpose of Miranda is to stop police from using the coercive nature of confinement to extract confessions Mauro permitted confession by suspect to his wife in the presence of police.

· Booking Exception:  Police may ask routine questions (Muniz).

Administration of Miranda:

Imperfect Warnings, Invocation, Waiver and Resumed Questioning

· Miranda warnings need not be perfect as long as the police “touch all the bases” (Eagan).  

· Police need not reveal all the crimes to the suspect (Colorado v. Spring).   

· Trickery?  Per Moran v. Burbine, police can engage in low levels of trickery, e.g., accused was not told that his sister had obtained an attorney for him and police lied to the attorney about when the suspect was to be questioned.

· The State has the burden by a preponderance of the evidence that the wavier was knowing and voluntary, this is a totality of the circumstances review (e.g., age of the suspect, mental capacity, physical state, etc.)   But as a practical matter the State need only show that warnings were in fact given and that the “suspect exhibited no overt sign of a lack of capacity to understand them.”

· To invoke his rights, the suspect must unambiguously request counsel, (Davis v. U.S.), police will seek clarification if ambiguous request.

· Wavier may be expressly given or implied by the actions of the suspect, e.g.,    suspect may refuse to give a written statement or sign a rights wavier certificate.

· Statements preceded by defective Miranda warnings can still be used for impeachment of defendant (Harris).  Even when police continue to question the accused after accused asserted his rights (to remain silent and consult with an attorney), the prosecution can use statements for impeachment (Hass).

· An illegal arrest is not cured by a statement given after valid Miranda warnings – the statement is not admissible in prosecution’s case-in-chief.

· When suspect asserts his right to counsel the police may not try again by questioning suspect anew about that crime or any other crimes prior to the appointment of counsel (Edwards).

· Per Minnick, once accused asks for an attorney police may not initiate questioning without an attorney present regardless if accused has already consulted with that attorney or not.

· Under certain circumstances, police may resume questioning about a new crime if suspect only asserts his right to remain silent (Mosely).

· Police immediately ceased first questioning.

· All questioning suspended for a significant time interval (two hours?).

·  Fresh set of Miranda warnings regarding a new crime.

· Per U.S. v Green, sentenced prisoners who had invoked right to an attorney may not be questioned about other crimes without an attorney present.

· An invalid confession obtained when suspect is in custody but not given Miranda warnings may be cured by a subsequent Miranda warning and new confession.

Public Safety Exception

· Questions posed by police reasonably prompted by concern for the public safety may be admissible even if the suspect is in custody (New York v. Quarles).

· This is an objective test - what would the reasonable police officer do under the circumstances - not a subjective test of the officer’s thoughts about public safety at the time. 

(3)  6th  Amendment Approach

· The right only attaches after the initiation of “adversary judicial proceedings,” e.g. formal charge; preliminary hearing (can include a hearing to determine if probable cause exists to arrest and detain suspect); initial appearance (24-72 hours after arrest) to set bail, provide counsel if indigent, inform suspect of his rights,]; or even perhaps a formal arrest warrant? see Lineups infra.  

· Once the trigger occurs, police may not interrogate without the presence of an attorney, Williams I.

· The 6th Amendment right does not apply to custodial interrogations prior to this trigger.  

· Miranda rights cannot be triggered anticipatorily (if they could then those protections would encompass the 6th Amendment right to counsel).

· The right is offense specific.  Must be asserted for each separate crime.  Two crimes are separate if under the Blockburger Test, “each requires proof of a fact that the other does not,” Texas v. Cobb.

· The right prohibits police from questioning accused for the target crime and from eliciting statements via undercover agents about the target crime.  Note:  Passive vs. Active secret agents per Kuhlmann.  Police can put an undercover agent in the jail, but the agent cannot overtly elicit incriminating statements.  In short, the agent can only listen.

· The accused can waive his 6th Amendment right to counsel, but the burden is on the government, Patterson.  The accused can waive the right by means of Miranda warnings.    

· Inevitable Discovery Doctrine:  Evidence obtained as a result of denial of 6th Amendment right to counsel need not be suppressed if the government can demonstrate by a preponderance of the evidence that the discovery was inevitable, Williams II.  The government generally must show that the evidence would have been discovered by lawful means (an independent line of investigation is underway).  However, the government does not have to show that they acted in good faith – the police can act in knowing disregard to the suspect’s rights.

· Independent Source Doctrine:  Murray - Police discover drugs during an illegal search of a warehouse.  A search warrant is obtained independent of any information gleaned from the first search and the drugs are admitted.

· A second confession given after Miranda warning is not inadmissible due to a prior statement/confession given w/o Miranda warning so long a no force (14th Amendment) is involved in the first confession, Elstad.  In addition, police administering the Miranda warning do not have to refer to the prior statement/confession.

BIG ISSUE


What are the Constitutional constraints on law enforcement officers


in the investigation of crime?





Warren Court – Expansive interpretation of Constitutional rights





Burger/Rehnquist Court – Less expansive interpretation of 4, 5, 6 As; limitations/restrictions





State courts have in some cases provided GREATER protection (TX)


	●  Constitution is a minimum


	●  States can provide GREATER protection, but not LESS





Mapp is indicative of Warren Court decision (broad application of ER); Leon is indicative of Burger Court imposing limits on ER.





Supoena v. Warrant





Example:





Subpoena is more difficult to get — need grand jury.





Warrant is easier to get — only need magistrate





Don’t need probable cause





Must rely on what NP provides





Can search entire office – possibly find other info.





Must have probable cause





A & B are talking on the phone re: C’s criminal activity. A & B have standing because have reasonable expectation of privacy in their conversation; C does NOT have standing — does not have reasonable expectation of privacy.





Terry (incl. cars)�Reasonable Suspicion�Search for weapons





Auto Exception�Probable cause to search car�Search entire car incl. trunk





Search inc. to arrest�Probable cause to arrest�Search passenger compart.





Search Comparison: Autos





-- Invoked right to counsel


-- 2nd interrogation re: same offense


�-- 2nd interrogation NOT allowed





-- Invoked right to remain silent


-- 2nd interrogation re: different�	offense�-- 2nd interrogation ALLOWED





Mosley





Edwards





Comparison: Edwards v. Mosley





Search Incident to Arrest





Plain View Doctrine





Cars





Homes





Warrentless Searches: Houses and Cars





(Chimel)





Protective Sweep (Buie)





Plain View Doctrine





Search Incident to Arrest





(Chimel/Belton)





Automotive Exceptions (incl. trunks)  Closed containers in trunk (Acevedo)





Requires custody


Requires interrogation


Doesn’t apply in secret agent context





Only D can invoke right


Public safety exception applies


Violation applies ER only to confession





Required adjudicatory phase


Requires deliberate elicitation


Applies in secret agent context if in


	Adjudicatory phase.


Right automatically attaches


Public safety exception does NOT apply


Violation applies ER to ALL evidence





Massiah





Miranda





Comparison: Miranda v. Massiah
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