PROPERTY II – PROF. ORTIZ

Adverse Possession – 4 Elements:

1. Actual entry/exclusive possession

2. Open & notorious; serves as notice to true owner – 3 standards of notice:

a. Objective standard – state of mind of AP is irrelevant

b. Good faith standard – AP thought they owned the property

c. Aggressive trespasser – AP knows he doesn’t own property but decides to take it anyway.

3. Adverse & under a claim of right – hostile to true owners claim.

4. Continuous for a statutory period - 21 years unless there’s a disability.

**Giving someone permission to cross your land prevents them from asserting any rights to it later because it is not adverse.

Reasons for adverse possession:

1. encourages beneficial use of land

2. quiet title

3. laches – action for sleeping on your rights (punishes landowner who doesn’t use his land)

4. expectations of adverse possessor

Claim of Right (Title) – claimant is in possession as owner with intent to claim the land as his own & not in recognition or subordination to record title owner.

Color of Title – claim founded on a written document which is defective for some reason.

Doctrine of agreed boundaries:  agreement between the parties fixing the boundary line, regardless of what the deed says.

Doctrine of Acquiescence:  provides that long acquiescence is evidence of agreed boundaries.

Doctrine of Estoppel:  once parties agree on a boundary & that agreement is relied upon, each party is estopped from changing their minds later on.

Tacking – two rules:

1. American rule – tacking of AP’s only allowed if there is privity between them (voluntary transfer from previous owner to current owner of property).

2. English rule – No privity required for tacking.

Sleeping theory – punish the person sleeping on their rights.

Earning theory – reward the person who has made good use of the land.

**Rule: Once there is an entry against an owner, adverse possession begins & possession isn’t defeated or interrupted by subsequent transfers by the owner, whether by conveyance, will, or intestacy.  AP only lasts as long as the possessory estate.

Disabilities

1. Death terminates disability – successor in interest has 10 years to assert right.

2. Disability must be present at time of entry.

3. Disabilities cannot be tacked.

Prescriptive Easement – similar to adverse possession except that you only get use, not ownership of the land.

Comparison of Adverse Possession and Prescriptive Easement
                           1. Possessory Interest       1. Non-possessory (use only)

2. Exclusive Possession   2. Exclusive?

3. Open & Notorious -     3. Open & Notorious – must

     if clearly on land              clearly delineate use

4. Adverse                        4. Adverse?

Public Trust Doctrine – the public owns the wet sand under the water, which is owned by the sovereign for the common use of the people.

Statute of Frauds – contracts for sale of land & leases of > 1 year must be:

1. in writing

2. signed by the party to be bound

3. contain a description of the land – address, not legal description as long as both parties know what property they are talking about.

4. price must be stated or the words “fair market value”

Exceptions to Statute of Frauds:
1. part performance – buyer taking possession & paying all or part of the purchase price, or making improvements.

2. estoppel

Title – formal right of ownership of property

Marketable Title – title that a reasonable person would have no doubts that it was valid & would be willing to pay fair market value for it.

**marketable title is implied in every contract.
Encumbrance – burden on the title that would make a reasonable person doubt they have marketable title.  Encumbrances = unmarketable title.

**buyer can waive encumbrances if he knew about them or contemplated them.
Restrictive covenants – promise not to do something; are encumbrances but can be waived.

**violations of restrictive covenants are encumbrances because it exposes buyer to the hazards of future litigation.
Zoning Ordinances – are not encumbrances, but violations of zoning ordinances are.
Land Transactions

Time is of the Essence Clause – title must stand or fall as it exists on the date of closing (must be marketable at time of closing).

Loss of bargain damages – difference between K price & market value of the property on the date of the breach.

Specific performance – wants to go through with sale, not $ damages; real estate is considered unique and can ask for specific performance of K rather than damages.

Equitable Conversion : Seller = legal title, Buyer = equitable title.

**who bears the burden of loss depends on the jurisdiction unless a provision re: risk is included in the K.

Caveat Emptor: - no duty to disclose, except where there is:

1. a confidential/fiduciary relationship, or

2. active concealment – affirmative misrepresentation or non- or partial disclosure (defect couldn’t have been discovered by buyer or defect was created by seller).

**Don’t have to disclose if defect is not latent.

**As Is clause is NO defense if facts are peculiarly within the knowledge of the party invoking it.

**For buyer to rescind, must have all 3:  buyer couldn’t have discovered defect, it’s material & decreases the market value of the property, & seller knows about it.

Material Defect: substantially affects value, can be determined using objective or subjective test.

1. Objective test – what is material depends on what affects a reasonable person’s decision to buy house.

2. Subjective test – whether it would affect this buyer’s decision to buy house.

Closing – paperwork completed, deed issued, legal title passes.

Merger – contract merges into deed & buyer can no longer sue on promises in the K.


Pre-closing – sue on K.


Post-closing – merger occurs, sue under deed warranties of title only, unless:

1. Fraud or misrepresentation (duty to disclose, etc.)

2. Obligation is collateral to the deed.

3. Implied warranty of workman-like quality – occurs after closing.  No privity of K required, but:

a. Defect must be latent & manifest after purchase.

b. Not discoverable upon reasonable inspection.

c. Limited to a reasonable period of time.

d. Warranty is for workman-like quality (accepted standards).

Deeds

3 Types of Deeds

1. General Warranty Deed – grantor warrants against all defects in title, whether they arose before or after grantor took title.  Best kind of deed to have.

2. Special Warranty Deed – aka limited warranty; grantor warrants only against grantor’s own acts, not the acts of others.

3. Quit Claim Deed – no warranties at all, conveys whatever title the grantor has, if any, & if grantor has none – grantee gets none.  Grantee can’t sue grantor.

Common Law Rules:

1. Forgery – “Grantor” (titleholder) whose signature was forged prevails over everyone else; including a subsequent bona fide purchaser who didn’t know the deed was forged.

2. Fraud by grantee – Grantor can void transaction but not against subsequent bona fide purchasers.

3. Fraud by Grantor – Grantee can void transaction.

**Note difference in outcomes between forgery & fraud: in forgery cases, true owner gets land back because they don’t have opportunity to learn of forgery before it happens.  In fraud cases, true owner usually could discover fraud w/exercise of due care.

Six Express Warranties:
Present Covenants – breach known at time of closing. SOL starts running.

1. Covenant of seisen – Grantor warrants he owns the estate he purports to convey.

2. Covenant of right to convey – Grantor warrants he has right to convey estate.

3. Covenant against encumbrances – grantor warrants that there are no encumbrances on the property (mortgages, liens, easements, covenants - as long as it constitutes a burden & not a benefit).

Future Covenants – breach occurs when something happens in the future, then SOL starts running.

4. Covenant of general warranty – Grantor warrants will defend against all “lawful” claims & will compensate for any loss that grantee may sustain by assertions of superior title (grantee must lose case against superior title first).

5. Covenant of quiet enjoyment – Grantor warrants grantee will not be disturbed in possession & enjoyment of property by assertion of superior title.

6. Covenant of further assurances 0 grantor promises to sign all documents required to perfect the title conveyed. (Not on exam).

Measure of damages for:

1. breach of covenant of seisin is return of all or a portion of the purchase price.

2. breach of covenant against encumbrances is the difference in the value between the land with the encumbrance & the land without the encumbrance if encumbrance is not easily removable.  Damages limited to total K price.  If encumbrance is easily removable, the measure of damages is the cost of removal, limited by K price.  **damages calculated from date of closing, not breach.
**Present Covenants – do not run with the land because if not breached when the deed is delivered, they can never be broken.  Cause of action (chose) might run with the land depending on jurisdiction.

**Future Covenants – run with the land; cause of action (chose) might.
Bona fide purchaser – one who has purchased property for value (not a gift), has no notice of outstanding rights of others, & acts in good faith.

Quiet Enjoyment

1. Breach only if there is an interference with possession or constructive eviction.

2. Mere existence of superior title is not enough to constitute constructive eviction.

Delivery – Rules:

1. Delivery is required for a deed to be effective.

2. Grantor must have intent to pass present title.

3. Delivery is good even if oral conditions are attached & they’re not met, in cases of actual delivery.

Escrow Agent – a person or entity holding documents & funds in a transfer of real property acting for both parties pursuant to instructions.

Delivery without handing over

1. Grantor must declare, either expressly or impliedly, that she is bound by the deed.

2. Grantor cannot intend title to pass at death, otherwise the deed is testamentary & void. (must comply with the statute of wills – 2 signatures of witnesses, etc.)

Mortgage Theories – 2

1. Lien theory – title to property belongs to borrower, lender has lien only.

2. Title theory – lender has legal title to the land & borrower has the equity of redemption.

**Equity is borrower’s interest in the property.  Statutory right to buy back property after judicial foreclosure sale.

Priority Mortgages

1. When Sr. forecloses, Sr’s loan is paid off first.

2. Balance of $ from foreclosure sale, if any, goes to remaining mortgages in order of priority & then to buyer as equity.

3. Sr. foreclosure sale transfers the property free & of all Jr. mortgages (& free & clear of Sr. mortgage.)

4. Jr. mortgage can foreclose, but new buyer takes subject to the Sr. mortgage.

**If you buy subject to the mortgage, you don’t have to pay the mortgage.

**If you assume the mortgage, you have to pay it.

Deficiency Judgments – if foreclosure is through judicial proceeding, sale price is rarely challenged unless it “shocks” the conscience of the court.

Deed of trust – title is conveyed to a 3rd person to hold as security for payment of the debt to the lender.  Power of sale foreclosure is quicker & less costly than judicial foreclosure, so sale price is scrutinized more closely.

Remedies for defective sale – if foreclosure proceedings haven’t been followed, enjoin bank from selling; if sale has already taken place, sue to overturn sale or damages.  Owner must redeem themselves first.

Installment land sale contract – seller owner finances & contracts to convey title after all installment payments are made.  If buyer defaults, seller gets to keep all equity & gets property back.

Title Assurances

**There is no national recording system.
**Deeds do not have to be recorded to be valid.
**If state has no recording statute, common law prevails: 1st in time, 1st in right.
**State recording statutes supercede common law.

Recording Statutes – 3 types:

1. Race statute – whoever records 1st wins.  (Not concerned about notice.)

2. Notice statute – no conveyance is good against subsequent purchasers for valuable consideration and in good faith unless the SP had notice of the conveyance.  Notice can be actual constructive, or inquiry.

3. Race-Notice – Subsequent purchaser must purchase without notice & record first.

**Texas has Notice statute.

Shelter Rule
1. Applies only to Notice & Race-Notice jurisdictions.

2. A grantee of a grantor that is protected by a recording statute stands in the shoes of his grantor.

3. Does not apply when original grantor is also the subsequent purchaser whose grantor is protected by a recording statute.

Zimmer Rule – only applies in Race-Notice jurisdictions; even if you win under the statute, if every deed in your chain of title wasn’t recorded, your title is deemed unrecorded. You must purchase without notice, record first, and everyone in you chain of title must record.  (Subsequent purchaser loses). 

Title Search – Grantee/Grantor Index

Grantee Index – Look up who conveyed to grantor, then look up that person & see who conveyed it to him, etc.

Grantor Index – start with last name you get from grantor index & trace forward to present day.

Misfiled conveyances:

**If index is considered part of the record, no constructive notice because you are supposed to be able to rely on it.

**If index is not part of the record, you still have constructive notice.

-Decided by statute or common law.

Mother Hubbard Clauses – valid, but not against 3rd parties since they don’t have notice.  Used primarily when time is of the essence (death bed declarations.)  If property is conveyed by Mother Hubbard Clause, buyer/grantee must give affidavit providing missing info for recording, or take actual possession.

Idem Sonas – although a person’s name has been inaccurately written, the identity of such person will be presumed from the similarity of sounds between the correct pronunciation & the pronunciation as written.  Doctrine applies in some jurisdictions, but not all.

Wild Deed Rule – a deed that is unconnected to the chain of title does not give constructive notice. (Prior purchaser loses).

Relation back doctrine – minority of jurisdiction requires title searcher to go back before grantor had title.

**Recording statutes protect subsequent purchasers for value, but not donees (gift), or devisees.

3 approaches to apply pro tanto protection:

1. award land to the holder of the outstanding interest & award the buyer the payments that he’s made.

2. award the buyer a fractional interest in the land proportional to the amount paid prior to notice.

3. allow the buyer to complete the purchase but pay the remaining installments to the holder of the outstanding interest.
**Inquiry Notice – is given when a recorded document references an unrecorded deed.

Marketable Title Acts

-don’t replace recoding statutes

-after 40 years, you have title.

-if a person has an unbroken chain of title, unbroken from its root, it is protected by marketable title act.

**Exception: if competing interest re-files, the 40 years start over.

** Still have to go back 60 years in title search.

Title Insurance – doesn’t run with the land, usually for the amount of the cost of the house.  Exceptions to coverage – unrecorded easements, adverse possessors, encumbrances by government regulations.

**Better than a general warranty deed because:

1. you don’t have to be evicted from the property in order to sue.

2. insurance company has $$

3. may not be able to get jurisdiction over the seller, but you can over the title insurer.

**damages under title insurance are the same as GWD.

Nuisance – 4 ways to resolve:

1. Not a nuisance – no relief.

2. Yes, nuisance – grant injunction to stop.

3. Let activity continue, but only if D pays damages

4. Abate activity, but only if P pays damages to D.

Servitudes – 3 Types:

1. Easements – a present, non-possessory interest in land, can use the land but you don’t own it.

2. Real Covenants – requirements:

a. Intent to bind assignees

b. Burden must “touch & concern” the land

c. Privity – 2 types:

i. Horizontal - must have mutual or successive relationship between A & B, (grantor/grantee).

ii. Vertical – Privity between assignor & assignee of the same estate (duration) Ex. Fee simple to fee simple.
d. Notice
**Restatement 2nd:

**Must have both horizontal & vertical privity of same duration for burden to run with the land.
**For benefit to run, must show vertical privity of any duration.
**For neighbors who want to create a covenant, both must sale to a straw, then have straw sale properties back to the original owner in order to create the privity that is required for the covenant to run with the land.
3. Equitable Servitudes – like a real covenant, a promissory obligation that can be enforced against successors in interest, but doesn’t require privity.  Must have notice – can be implied by a common scheme. 3 requirements:

a. Intent for promise to run to successors in interest

b. Burden must touch & concern the land.

c. Successors in interest must have notice, except in some jurisdictions where you must have vertical privity of some duration for benefit to run with the land.

Restatement 3rd:  Negative covenants are treated like easements – no privity required for burden or benefit to run.

Affirmative covenants: must still have horizontal privity and must have estates of same duration for both benefit & burden to run.

**AP’s are stuck with equitable servitudes even though there is no privity (burden runs.

Easement appurtenant – benefits land (whoever currently owns); has both a dominant & a servient estate.

Easement in gross – benefits a person (has only a servient estate).

**can determine which type it is by looking at the intent of the grantor.  If unable to determine, courts choose easements appurtenant.

Affirmative easements – allows you to do something on someone else’s land.

Negative easements – allows you to prevent someone from doing something on their land that they would normally be able to do.

Servient Tenement (Estate) – has the burden of the servitude.

Dominant Tenement (Estate) – has the benefit.

**when dominant & servient estates come into the same hands, the easement terminates.

**can’t have easement in your own land; “quasi-easement”.

Test for Touch & Concern

-if promissor’s interest is rendered less valuable by the covenant’s performance, then the burden touches & concerns the land.

-if the promisee’s legal interest in the land is rendered more valuable by the covenant’s performance, then the benefit touches & concerns the land.


Restatement 3rd – supercedes touch & concern requirements with violation of public policy.  Factors to consider instead:

1. Does it impose unreasonable restraint on alienation?

2. Does it impose and indirect restraint on alienation that lacks a rational justification?

3. Does it impose an unreasonable restraint on trade?

4. Is it unconscionable?

**If the benefit is on the land & the burden is in gross (personal), it touches & concerns the land.

**If the benefit is in gross & the burden is on the land, there is NO touch & concern.  Benefit must be on the land in order to be an equitable servitude.

3 Types of Easements
1. Express easements – created by a document that is sufficient to satisfy the Statute of Frauds.

2.  Prescriptive easements

3. Implied easements – 3 types:

a.Irrevocable License – oral or written permission to do something on someone else’s land.

-coupled with an interest (profit)

-estoppel

b.Implied by prior existing use – lasts until terminated

-owner must have previously used one part of his land to benefit another part (quasi-easement); and

-prior existing use was either known or might have been known by the purchaser if it was apparent upon reasonably prudent investigation.

c. implied by necessity

-unity of ownership (same person owned both parcels)

-necessity, not mere convenience

-necessity at severance

One Stock Rule: - requires common consent & joinder of present owners to grant licenses to others.  Prevents over exploitation of resources by making owners agree on how to use the property.

Reciprocal Negative Agreement: Everyone is burdened for the good of all.  Common scheme must have existed before purchase.  Common in subdivisions – a restriction put on one lot can bind the adjoining ones.

Ways to terminate an Easement
1. parcels are united – can’t have easement in your own land.

2. release by dominant estate back to servient estate.

3. Prescription back by servient estate.

4. Dominant estate abandons by clearly manifesting present intent to release easement.  Mere dis-use is not enough.

Ways to terminate an Affirmative Covenant

1. Terminated after a reasonable time, unless it is an obligation to pay for services.

2. Terminated if covenant to pay exceeds benefits received.

3. Rules 1 & 2 don’t apply to obligations to a community association or to reciprocal obligations imposed pursuant to a common plan of development.

**An affirmative covenant that never ends, such as a perpetual rent, is no longer allowed.

**Racially discriminatory covenants are not illegal, but the enforcement of them is because it violates the 14th amendment as an unreasonable restraint on alienation.

Changed Conditions Doctrine

1. If the condition is external to the housing area, the covenant has to be valueless to both the interior AND exterior houses in the neighborhood.

2. You must have substantial internal & external departures from the covenants in order to establish abandonment, acquiescence, or some other departure which makes the covenant’s enforcement inequitable.

