#4 – Procedural Due Process


I. In General. 

A. Purpose.  The due process clauses are intended to ensure that a government uses a fair procedure when it singles out an individual for a deprivation of life, liberty or property.  
1. Procedural due process analysis deals with the manner in which a government acts; its purpose is to prevent the government from arbitrarily depriving a person of life, liberty or property.  
B. 3 Main requirements. The 3 main requirements of procedural due process are an impartial decisionmaker, notice and a hearing. 
C. 2 Part analysis:
1. Is process due? [ is the deprivation of a life, liberty or property interest involved] AND
2. What process is due?  
D. Government Action required.  Procedural due process guarantees apply only to government action.  

1. Intentional deprivation. Procedural due process analysis applies only to an intentional or a conscious indifference deprivation of liberty or property. A negligence government action or inaction injuring an individual does not count as a deprivation under the due process clause. 

II. Defining Liberty and Property. 
A. Life.  The government cannot deprive an individual of life without not only all the procedural protections of a usual criminal prosecution, but also heightened standards of due process applicable to capital cases. 

1. Ex:  Death penalty. States must comply with numerous procedures with death penalty cases.  

B. Liberty. Liberty denotes not only freedom from bodily restraint but also the individual’s right to contract, engage in any of the common occupations of life, to acquire useful knowledge, to marry , establish a home and bring up children….and generally to enjoy those privileges recognized as essential to the pursuit of happiness.  

1. Literal definition -  aspects when individual is arrested or incarcerated.  

2. Liberty rights created by constitution and what courts think it means.  

3. Reputation. Injury to reputation alone is not a liberty interest protected under procedural due process. However, if injury to reputation  is linked to some other interest, such as pursuing employment, there may be a liberty interst involved.  

(a). Ex: If alter a person’s legal statute by posting “Don’t sell liquor to this person,” this may be a deprivation. [Rehnquist]  

4. Created independent of govt action, only property interst created by government.  
C. Property.  Property interests can be created either by the common law of property or by government action.  Government- created property rights are the most important today.  Government can create property in a number of ways:

1. By contract – Loudermill- Ohio statue providing that employee would only be terminated for good cause created property interest in job.

2. By Statute- ex:  welfare benefits

3. By state or state subdivision policy which secures or created legitimate expectations in a property right.

       General rule:  The general rule is that government benefits will be considered property for procedural due process if the recipient is “entitled” to receive the benefit.  An entitlement (as opposed to mere expectation) exists when, under the law granting the benefit, the recipient is entitled to receive the benefit as long as specified conditions of eligibility are met.  

· Government employment -  this will not be a property interest if the employee can be fired at will (for no reason); it will be a property interest if the employee can only be fired “for cause” (such as a tenured teacher).  A property interest in government employment may arise from express contractual language or from the facts and circumstances surrounding a particular employment relationship ( such as an oral promise by the boss to continue an employee’s employment.)  

· Government benefit.  When a government seeks to terminate a benefit which it has conferred, the court will look to the importance of that benefit to the recipient; the question is whether the recipient’s interest in avoiding the loss outweighs the government’s interest in terminating the benefit without providing notice or a hearing. 

· Welfare benefits – are entitled to a pre-termination hearing.

· Disability benefits recipients- are not entitled to a pre-termination hearing. 

· Public School Education: A public school student has a property interest in his or her education which may not be taken away without due process protections. Distinguish between disciplinary suspension and academic dismissal.

· Disciplinary Suspension: No formal hearing is required before a student receives a temporary disciplinary suspension

· Academic Dismissal.  No hearing is required before a student is dismissed for academic reasons.

III. Defining What Process is Due:  Mathews v. Eldridge.   

A. 3 part balancing test.- constitutionally required  
1. The private interest that will be affected: how strong is the individual’s interest in receiving the property or liberty interest?

2. The risk of erroneous deprivation of that interest through the procedure presently in place :  the more likely a mistake, the more procedures that are necessary. 

3. The government interest, including the added fiscal burdens and administrative burdens that the new procedure would entail. 

B. Main issues of contention: 
1. A pre-termination hearing or only a post-termination hearing;

(a). Property – post-termination hearings

(b). Liberty- pre-termination hearing.  

2. An oral hearing, or submission of written documents only;

3. the right to cross-examine witnesses, or only the right to tell one’s own story;

4. a formal hearing record prepared or only an informal record; and 

5. the right to court-appointed counsel if indigent (usually not granted) or only the right to have counsel present (usually granted).  

What Process is Due?

Private
Public

1. Pre-termination
1. Post-termination

2.  Oral testimony
2.  Written documents

3.  Cross-examination
3.  Tell your own story

4.  Formal record
4.  Informal record

5.  Court appointed attorney
5.  No court-appointed attorney.  

* could have mixing and matching: ex: with deprivation of property, might only get post-termination hearing and be oral with cross examination.  

C. Examples of the Balancing Test. Non-activists want fewer procedural regulations and vice versa.  

     Workplace Cases

1. Loudermill (1985) 

(a). Majority non-activist approach – Classified civil servant under Ohio law who can be fired only for good cause entitled him to oral or written notice of charges against him, an explanation of the employer’s evidence and an opportunity to present his side of the story.  

(b). Activist alternative: Justice Marshall and Brennan would have required in addition the right to confront and cross-examine witness at a hearing. 

             Government Entitlement Cases

2. Goldberg (1970):  

(a). Majority activist approach:  Pre-termination evidentiary hearing required for termination of AFDS welfare benefits. Such a hearing may not be required for other kinds of governmental benefits programs (blacklisted government contractor, discharged employee, taxpayer denied a tax exemption), but it is here because AFDC benefits may be the very means by which the individual lives.

· Very rare for court to give person a pre-termination hearing when dealing with money. Different when dealing with liberty.  Possible to incarcerate someone before a pre-termination hearing, but it is rare. Usually let out on bail. But with some serious crimes, won’t be let out.

· It is costly and dragged out longer.  This will be a burden on the government. But court decided individual interest of not being deprived is sufficiently stronger, so will have a pre-termination, oral hearings and cross-examining although it is a property interest. 

(b). Non-activist alternative: Not sure government benefits are property,a nd thus perhaps may be no process is due.

3. Mathews (1976): 

(a). Majority non activist approach:  Pre-termination hearing not required when individual interest in disability benefits not as great as interest in Goldberg, since disability benefits not based upon financial need; risk of erro rin termination decision low since based upon medical evidence; and ultimate cost of pre-termination hearing would be great.

· If it was a pre-termination hearing, govt has to pay until complete hearing, so there is an incentive to do it quickly. If move to post-termination, there is no incentive to move quickly and efficiently process the hearing.  

· Written statements:  doctors are writing their report. Not dealing with persons of less advanced education. Unlike the above case, to probe fully what is going on, need cross-examination and oral hearings. Here, it is good enough, wouldn’t do much better with costly hearing.  

(b). Activist dissent:  Pre-termination hearing should be required because in individual cases the burden on the individual could be great, as in this case. 

              School Cases.
4. Goss v. Lopez (1975):

(a). Majority activist approach:  Prior to 10 day suspension, student is entitled to oral or written notice of the charges against him, an explanation of the evidence against him, and an opportunity to present his side of the case. The hearing can be very informal and no delay is needed between notice and opportunity to explain.

(b). Non-activist dissent: No hearing should be required for school disciplinary decisions.

5. Ingraham v. Wright (1977): 

(a). Majority non-activist approach: Tort action against school personnel who unreasonably inflict paddling on students all the process due students who are paddled. Paddling has less severe consequences than suspension, where more process is due.

(b). Activist dissent: Tort action alone not sufficient. Some pre-paddling process is due . Student should be allowed to present his side of the story prior to paddling. 

             License Cases

6. Bell v. Burson (1971)

(a). Unanimous holding:  Under Georgia’s “fault-oriented scheme”, to deprive someone of their driver’s license requires, at the very least, a prior hearing to determine “whether there is a reasonable possibility of judgments in the amounts claimed being rendered against the licensee.”

Bill of Attainder Article I, §9, 10

I. In General. 

A. Definition.  A bill of attainder is a legislative act imposing punishment on an individual or an easily identifiable group of individuals without the benefit of a judicial trial.  
1. A bill of attainder punishes on the basis of a past or unalterable trait, and is aimed at named individuals or a small class of individuals who engaged in some specific conduct. If the legislative defines the class of individuals based on their having engaged in specific conduct, the law will qualify as a Bill of Attainder.  
2. There are 2 Bill of Attainder clauses: Article 1 §10 limits states and Article 1, §9 limits the federal government. 
B. Absolute.  Viewed as an absolute right. Not a balance.  Once found it is absolutely banned.  Most constitutional rights are not absolute.  
II. 2 Part Analysis to Determine if a Law is a Bill of Attainder:

A. Individual punishment by the legislature

B. It is a punishment as defined in the Bill of Attainder Clause.

1.  Does the law fall within the historical meaning of legislative punishment?  What is the history surrounding the adoption of the Clause?  
a. The Court has included within this definition imprisonment, banishment, the punishment confiscation of property, and the legislative prohibition of individuals or groups from employment or vocational opportunities’
2. Purpose? Is it punitive or not? Can the law reasonably be said to further only punitive legislative purposes?  
a. The Court looks at the nature and severity of the burden imposed to see if the law is directed to punishment, or to accomplishment of some non-punitice goals
3. Practice and Precedent.  Does the legislative record reveal a legislative intent to punish? 
a. The court looks to the legislative history, legislative record, and pattern of laws dealing with a specific subject to discern the motivation of the legislature in passing the law.  
III. Laws that are Bills of Attainder.
A. Forbidding Salary Payments.  A federal law that forbade salary payments to named federal employees has been held to violate the prohibition against Bills of Attainder.
B. Exclusion of Communists from Union Positions.  Prohibiting communists from being union officers violates the prohibition against Bills of Attainder. 
1. US v. Brown. The Court invalidated, as a bill of attainder, a federal law prohibiting anyone who had been a member of the Communist Party during the last 5 years from being a labor union officer. Under this law, a person would be punished based on past, unalterable characteristics.  
IV. Laws that do not Constitute Bills of Attainder

C. Disposition of Presidential Papers.  A federal law taking custody of presidential materials do not constitute a Bill of Attainder.  

1. Nixon v. Administrator of General Services.  Court rejected a bill of attainder argument against a federal law, which provided for the custody and disposition of the papers and materials of former President Nixon.  The law was not a Bill of Attainder for 2 reasons: it  did not inflict punishment on former President Nixon and it was not aimed at him as an individual ( although he was the only one affected by the law), but rather at him as a “legitimate class of one.”  

D. Denial of Education.  Denial of education grants for failure to register for the draft was held not to constitute a Bill of Attainder. 
The Contracts Clause

I.  In General.  

A. Definition. The Constitution prohibits a state from passing a law which impairs the obligation of existing contracts.  The Contracts Clause has nothing to do with a state passing a law which affects someone’s ability to contract in the future. 

B. Applicable to States Only.  The K Clause is applicable only against the States, not the federal government.  If the federal government passes a law impairing the obligations of a contract, an attack on the law would be based on the Due Process Clause of the 5th Amendment.

II. Balancing Test. – rational review

A. Govt ends. Does the government have a significant and legitimate reason for the impairment?  
B. Govt means to advance those ends.  Is the statute reasonably related to advancing legitimate state interests?  Reasonable basically means non-excessive for it to be ok.
1. Benefits with less burdensome alternative?
2. Burden on individual’s contract rights?
Note:  If a State substantially impairs its own contract obligations or substantially impairs the contract obligations of a narrow class of individuals ( not a rule of general applicability), then the state’s actions must be “reasonable and necessary.” This is a more rigorous test and is similar to the “second order” basic rational review standard.

III.  Application of K Clause Analysis.  
A. Mortgage Moratorium Law.  A state law imposing a temporary moratorium on mortgage foreclosure does not violate the Contracts Clause.  

1. Home Building & Loan Association v. Blaisdell.  

a. State interest? Worried about the spiral effect downward. If allow foreclosure mortgages, economy goes into down spiral

b. Burden on individuals K rights? There is impairment. They have a right to foreclosure if they want to.

c. Benefit of statute?  Let them get back on their feet and get another source of income. If there a less burdensome alternative for the state to reach their end? This is not an absolute foreclosure. It is temporary. It is less burdensome alternative.  

B. Aletering a State’s Own obligation.  A state law altering the obligations of a K to which the state is a party may violate the Contracts Clause. 

1. US Trust v. New Jersey.  The Court invalidated a New Jersey statute which impaired the obligations of earlier contractual obligations of NY and New Jersey with Port Authority bondholders.  

a. The Court balanced the prohibitive language of the Contracts Clause against the collective police powers of the 2 states, but emphasized that complete deference to a legislature’s decision to change contractual obligations was not appropriate when the state’s self-interest may be advanced by the change in contract terms.  

C. Adding Obligations to a Contract.  A state law adding obligations to a contract is subject to contract caluse analysis.

1. Allied Structural Steel Co. v. Spannaus.  

a. State interest? They are trying to protect pensions to maket sure there will be enough money in the pension fund.  Make sure money is nog going to other operations besides pension fund.

b. Burden on Individual K rights? There is a strong burden on companies. They have to pay more money because States decided the company is not funding enough. It is altering their K right.  

D. In any of these cases, when doing the cost/benefit analysis, must ask:

1. Whether will defer to legislative judgment? Normally, do defer to legislative judgment. The burden is on the challenger. 

2. Or will the courts determine for itself the cost and benefits and the burden is ont he challenger, like in Spannaus and  U.S. Trust and Dormant Commerce Clause

3. Or de we go further and put the burden on the government?  

a. In the Dormant Commerce Cases, don’t defer to legislature because the states might be doing protective legislation to protect own citizens. State might not do good faith policy making.  

b. Skeptical of what state legislature is doing.  

The Takings Clause  

I. 2 Types of Taking.  
A. 2 types of Takings.  
