MARITAL PROPERTY 

I. Introduction

A.  Class Rules – assigned recitation so she expects excellent recitation and know why the case is in the book and how it fits in with the prior cases.  She will hand out a supplement on the statutes.  Bring my copy of the family law code

B. Class overview.  Marital property is part of family law and a part of probate and estate law.  MP system governs ownership, management, and disposition of property upon the dissolution of the marriage through either divorce or death.  Texas is a community property states based on Spanish law, there were originally 8 community property states and Wisconsin became the 9th in 1986.  The other states are CL states and they may include equitable distribution within their system.  Texas’s community property system is Constitutionally driven based on the Constitution of 1876 as amended in 1948, 1980, 1988, and 2000, which expanded the definitions of separate property.  This is different from any of the other CP states, which are based on statutes or cases.  Within a Texas marriage we have 3 estates, the community estate, the separate state of the husband and the separate estate of the wife.

C. Family Code Section 3.003(a) states that property possessed by either spouse during or on dissolution of marriage is presumed to be community property.  You must prove by clear and convincing evidence that property is separate.  If you have a new car and want a divorce you will have to prove that the car was purchased from separate fund or financed with separate credit (as opposed to community credit), even if the marriage was of short duration.  The Article 16, Section 15 of the Texas Constitution governs what is separate property and it has been codified in Section 3.001.  Any statute that goes against the Constitution will be found unconstitutional.  The Constitution says separate property is property owned or claimed by you (title hasn’t passed yet) prior to marriage or property you received by gift, devise, or descent during the marriage.  These definitions can vary among the 9 CP states.  Recoveries for personal injuries are separate property (except for reimbursement of expenses paid from the CP estate).

D. We will begin this course by characterizing property.  What is characterization?  It is determining if property is separate or community property.  A judge can divide community property, but he cannot divest you of your separate property.  Character of property is important if wife dies and leaves all separate property to the children and all CP to the husband.  You will need to know what is CP and want is SP or even if specified is I s characterized correctly.  Rental payments from a rent house are CP even if deposited in a separate account.  If stock increases in value only from stock splits it will stay SP, but if dividends were received it will be CP.  If  you own Blackacre before marriage that you paid $10,000 and you sell it after marriage for $40,000, the $30,000 will be SP.  How do we determine characterization?

1. Inception of title

2. Tracing the separate property

3. Presumptions that arise, i.e., gift presumptions (remember a gift is CP)

4. Reimbursement – economic contribution, which is statutory based on the idea that the community estate contributed to the upkeep and maintenance of separate property (such as a rental house).  Chapter 3

E. Chapter 4 deals with management and liabilities of property during marriage.  Chapter 5 is dissolution of the marriage because of divorce, things that don’t arise upon death (such as splitting retirement accounts), Chapter 6 is inter-spousal torts, you can sue your spouse (can’t sue for fraud on the community).  Texas does not do 50/50 split and 80/20 and 95/5 splits have been upheld.  Texas uses equitable distribution.

F. Property rights that arise when there is no formal marriage (CL marriage). California does not recognize CL marriages, it is considered a merititious relationship but even Texas provides certain property rights for persons in those relationships.

G. The course ends with a lecture on homestead (not on the exam).  The first chapter also deals with pre and post marital agreements

H. Office hours – before class in Room 761.  713-646-1882.  You may also send e-mails (with not attachments).

I. I recite the Fanning case on page 87.  If you can’t recite due to absence, call a friend and trade off with them.

II. Chapter 1, The Texas Marital property System

A. The Texas Constitution of 1876 governs Texas marital property and it is basically the same at the Constitutions of 1845, 1861, and 1866 (and a different definition in 1869 during Reconstruction).  The Constitutional provision is limiting because it only deals with the rights of the wife to separate property.  Men also have SP in 1876, but Texas was extending the right to women; whereas, under CL the wife became the property upon marriage and lost their SP.  The men in the Texas legislature were protecting their daughters to keep their large landholdings here in Texas going to their sons-in-law.  However, men did have the right to manage the wife’s SP.  Also the legislature was following the Spanish heritage and law.  The definition of SP has not changed since 1845 but today we have a genderless version of this provision.  The husband was not encompassed in the definition until 1980.  Definition of SP is as follows;

1. All property, both real and personal of the wife, owned or claimed by her before marriage, and acquired afterward by gift, devise, or descent, shall be her separate property, and laws shall be passed more clearly defining the rights in relation as well to her separate property as that held in common with her husband.

B. Deblane v. Hugh Lynch 7 Co. (1859) on page 4 – per statute increase of the land would be SP.  If the 10 bales of cotton (increase of the land) are SP they will not be levied for the payment of community debt, but if increase of the land, the cotton, is CP it can be taken for the community debt.  The court says the whole system of community principle has at its foundation that whatever is acquired by the joint efforts of the husband and the wife shall be their common property – called the DOCTRINE OF ONEROUS TITLE.  The law conclusively presumes that whatever is earned or made is made jointly and the law does not look at how much effort the spouses put into the enterprise itself.  It makes no difference that the husband made 3 times as much as the spouse during the duration.  In fact, it may be used against the husband in that the court may decide that it is just and right to give the wife more so that she can get ahead in the future.  Texas does not weigh the spouses’ mutual efforts.  The court never tells us what increase of land would be SP, but it does tell us that crops are not SP.  The land, however, could increase in value and that increase would remain SP.  At this same point in time (remember don’t look to other CP states for guidance as to how Texas handles CP), a court in California said that dividends were SP; however, the Texas courts have strictly adhered to the rule that dividends, interest, rents, and other income are CP.  There is one exception (and it is set forth in the Constitution) and per Section 3.005, if one spouse makes a gift of property to the other spouse, the gift is presumed to include all the income and property that may arise from that property.  In later cases, try to determine if Mrs. Deblane would have come out better.

C. Stringfellow v. Sorrells (1891) on page 6.  The wife brought two mules into the marriage as SP that had increased in value form $35 each to $75 and the creditor wants to levy against the mules and says the husbands feeding and care of the mules contributed to the increase I n value of the mules and also that mules cannot reproduce or increase and you cannot levy on $40 worth of mule (the increase in value of the mules, it will destroy the corpus).  The feeding and maintenance of the mules would be offset by the work that the mules did in the fields and the crops would be CP. However today there might be a reimbursement claim for time, toil, and effort (for example, if the husband trained the mules).

D. Kellet v. Trice (1902) on page 8. Spouses were in a volatile relationship and the wife had all the property.  During one of the make up times the husband got the wife to transfer the property in trust that was then re-conveyed from the trust as CP and the court had to decide if it was CP.  Can husband and wife change the character of the property in the manner attempted?  The court recognizes that wife could have gifted her property to the husband and it would be SP or husband could purchase wife’s SP or the community estate could have purchased the wife’s SP.  We have none of these circumstances, it is a sham transaction.  This would be considered a change of character by agreement and that is not allowed and it did change the SP to CP by virtue of the deeds.  Today, as of the year 2000, you can change SP into CP and only spouses can do it (not future spouses).  If an agreement fails constitutionally, it will not be upheld by a court in equity.  You can’t by mere agreement change the character of property in Texas.

E. Between 1911 and 1917, many statutory changes occurred:

1. In 1911, wife could obtain an order of the court removing her disabilities of coverture and declaring her fem sole for mercantile and trading purposes

2. In 1913 Special community were her earning, rents, and revenues (what would have been SP had she not been married) and was exempt from husband’s debts).  Personal injury settlements were also SP

F. Arnold v. Leonard (1925) on page 11, very important case.  Wife has rental property in Galveston Co. and she puts those rents in a separate account and husband owes Mr. Arnold money and Mr. Arnold is trying to levy her separate account that contains the rents and revenues.  Wife says that per statute rents and revenues are my SP and she gets an injunction preventing the creditor from levy the accounts.  It is only possible to create SP from gift, devise, descent and does not mention rents and revenues after marriage as being SP and so it is outside the constitutional definition and the legislature cannot expand or diminish SP and it is called the DOCTRINE OF IMPLIED EXCLUSION – if something is not mentioned as SP in the constitution then it is impliedly not SP. However, another statute helped her win that said her rents and revenues would not be subject to the husband’s creditors’ judgments and this only deals with the management and liability of SP.  This statute is not a change in character but is merely a change in management and liability.  Had this statute been in effect in 1859, Mrs. Deblane’s case would have been decided differently.  The legislature can pass laws better defining the wife’s rights of management, control, and liability.  This case comports with the Kellet v. Trice, just like the husband and wife cannot change character, neither can the legislature change character.  This doctrine of implied exclusion is still alive and well today (as is the DOCTRINE OF ONEROUS TITLE and the two doctrines vie against each other).

G. Northern Texas Traction o. v. Hill.  Wife had been injured in an accident while married to H1 and she remarried and then sued and she did not join H1 in the suit and so could not recover because H1 had an interest.  In PI everything except hospital and doctors expenses and lost compensation are SP.  The court depended on the DOCTRINE OF IMPLIED EXCLUSION  to say PI awards are not SP and further if H1 had an interest and he was contributorily negligent (which would wipe out any recovery) and so if he was joined she would not get any recovery. If she lost an arm in the accident, she came into the marriage with two arms and it would be SP (pain and suffering and disfigurement).  Loss of consortium and lost compensation would be SP.

H. Article 4615 on page 17 – determine if it is constitutional or unconstitutional after reading Graham v. Franco.

I. In 1925 (page 19) we had lots of changes in management and control, H and W had total control of SP but wife had to get husband’s signature to transfer stocks or lands.  Finally, a wife can sue and be sued.

J. Form on page 21 that was effective in 1968 that the W had to sign an acknowledgement that she was selling a house or property.  They had to make certain the women knew what they were doing.  You do not have to know the changes in the statute, but you do have to know the changes in the Texas Constitution.

K. In Gorman v. Gause – you cannot change the character of property in a pre-nuptial agreement that there would be no CP in the marriage.  In Strikland v. Wester transfer was OK because it was a gift based on Kellet v. Trice.  In King v. Bruce they collected gold coins and partitioned them and creditor went after W’s coins and the courts said partitioning could not change the character of SP and this ruling brought about the Constitutional amendment in 1948.  Up until 1948 the only way to have SP was to own it prior to marriage or by gift, devise, or descent after marriage.

L. Review:  crops grown on SP were considered CP because they were products of the joint efforts of the statute.  An increase in lands would not be CP.  The court looked at the statute that said increase in lands would be SP and said they did not use the etymological or biblical definition of increase in land.  As a matter of fact, the court does not define increase in land.  The labor of either spouse is considered CP and those contributions are not ratioed to the spouses.  Mules’s offspring (if possible) would be CP but the increase in value is not CP because it would ruin the corpus.  The husband cannot ask for anything for teaching the mules to plow in the traces, which is a foreshadowing of reimbursement, which is allowed today.  Kellet v. Trice, the husband managed SP and instituted the sham transaction of transferring wife’s SP to a trustee and then back to the couple was not constitutional.  The couple cannot change SP to CP.  Under anything by gift is SP, you cannot make a gift to the community under the Texas Constitution.  The donee couple may be tenants in common (own equal undivided interests).  If a house is given to a daughter by her parents and both spouses are put on the deed, then the trial court cannot divest the husband of his half of the houses; whereas, CP can be divested by the court.  The only thing the court can do is order it sold and the proceeds divided or hope the couples can come to agreement.  Cash does not convert to community property.  If you purchase a house before marriage it is your SP and then if you marry and pay the payments with community fund, it still keeps its SP character and the community is entitle to ECONOMIC CONTRIBUTION (used to be called REIMBURSEMENT).  Arnold v. Leonard gives us the doctrine of implied exclusion, the Supreme Court says the legislature cannot change the character of marital property but the legislature can pass statutes to better define the rights of the spouses relative to the property and the legislature under another statute allowed special community property that was not subject to husband’s liability.  North Texas Traction v. Hill, wife sued someone on her own, was married to a different husband when injured and defendant said she had to join her husband in the suit because he had a property interest in the suit.  Court said you can’t change the character that PI settlements are not SP and furthermore the husband was contributorily negligent which would bar her recovery and the court agreed with this.  This is not the law today, it is simply to show the evolution of PI settlements as SP or CP.

M. The 1948 Amendment to the Constitution – couples can now do exactly what the couple in King v. Bruce tried to do in partitioning their gold coins. Now allowed to partition in equal undivided interests.  In PARTITION, the CP of spouses is divided in severalty or into equal undivided interests all or any part of their existing CP.  In an EXCHANGE husband gives up CP rights in Blackacre and wife has Blackacre as SP and in exchange wife gives up CP rights in Greenacre and husband has Greenacre as SP.  You must partition into SP before you can make a joint tenancy with right of survivorship (CP as JTWROS was not allowed until 1988).

N. Hilley v. Hilley.  Did not want stock to go into estate upon death so the set up a JTWROS without a partition or an exchange.  They argued that there was an implied gift.  Right of survivorship is only betting on who dies first.

O. Williams v. McKnight (1966) on page 24.  The bankcards needed a two-step process, must first partition the CP into SP and then set it up at a JTWROS.  There were 3 $10,000 bank accounts, which the wife said went to her upon husband’s death because of the cards saying JTWROS, rather than having it go into the estate and the wife lost and the accounts went to the estate.  To set up a JTWROS you had to use SP, you could not set up a JTWROS from CP.  There is no need to partition with SP, i.e., wife could take her inheritance and set up a JTWROS with that money because it is her SP.  A bonus that the wife receives at work and she puts it in JTWROS with child for his education and absent a fraud on the community she can do this and the bonus will be the child’s property upon her death because she has the management and control of her CP.  HOWEVER, you could not create a JTWROS with your SPOUSE from CP until 1980 (unlike you could with your child as long as there is no fraud on the community because you have management and control of your CP).  Husband cannot get his half of your CP that you put in a separate estate because you have management and control of the CP.  However, if you put it in a joint account the husband can take the entire bonus from the joint account (not limited to just his half because you have shared management and control of CP with your spouse).  You had to create JTWROS from partition of CP until 1988. Could partition CP in 1980 and could get JTWROS without partition in 1988.

P. Few v. Charter Oak Fire Ins. Co.(1971) on page 28 – she is suing for lost which is CP and the civil procedure rule of joinder said all interested parties must joined, yet the statute say she had management and control of her CP and she can sue without her spouse.  The Supreme Court said statutes controlled rules (rule of construction) and said the husband was a proper party but not an indispensable party.  The rules are not as strict today.  So it wasn’t until 1971 that a wife can sue without her husband.

Q. Graham v. Franco (1972) on page 31 tackles the characterization of personal injury recoveries.  The jury denied both Mr. and Mrs. Franco’s recoveries based on the fact that Mr. Franco was contributorily negligent (car did not have lights).  However, if Mrs. Franco has separate injury, she may be able to recover (injuries to the body such as disfigurement and pain and suffering is SP per trial court and appeals court say the statute is Constitutional).  Ezell v. Dodson was decided correctly relative to necessary action but the dicta in Ezell that the chose in action for PI is CP is incorrect.  Court looks an onerous title (that anything acquired by the joint efforts of the spouse) and says the that personal injury is not acquired by the joint efforts of .the spouse and the Spanish law did not view chose in action to be property at all, that it was a personal right and in this case it would be the wife’s personal right.  Even if you do view it as property, the wife brought her body into the marriage and a personal injury should be characterized as SP.  This is not a change to CL or Spanish Law but it is a different holding from Ezell, which was dictum and wrongly followed, so the court is merely straightening things out and not changing the law. Medical expenses and lost wages are CP and contributory negligence would bar recovery.  If you lose earnings during the marriage it will be considered CP.   Are punitive damages CP?  Defamation damages would be personal to her?

R. Review – we began with the Constitution of 1948, which amended the Constitution of 1878 and it allowed spouses to partition or exchange your rights CP.  This expanded the means that spouses could obtain SP during marriage.  Exchange of rights is H giving up all rights in his separate account and W gave up rights in her separate property.  If they had an account in which they both put their earnings into and they could partition that account into separate, independent interests.  In Williams v. McKnight tried to take advantage of this 1948 amendment, they set up JRWROS on three bank accounts and wife survived and she wanted the accounts to go straight to her and not into the Husband’s estate as CP and the courts would not allow it because there was no partition first, so the courts interpreted the 1948 amendment very strictly.  Jameson v. Bain, the bank had a proper card that partitioned and set up a JTWROS but it was unconstitutional because the JTWROS was on side one of the card and executed first.  In Texas, CP is always constitutionally driven and that is still the case today.  In Few v. Charter Oak Ins. Co. statutory rights took precedence over court made rules which is a rule of construction and she was allowed to bring suit on her own for CP, lost wages.  In Graham v. Franco, Mrs. Franco was in the hospital for quite some time and wanted what was the character of her injuries and the issue in this case was whether there was necessary joinder of the husband.  Court looks at whether PI recoveries are SP or CP and the court looked to Spanish law, which viewed PI recoveries as an individual right.  Court said PI recoveries are SP and the husband’s contributory negligence will not bar recovery.  Recovery of medical expenses and lost wages DURING MARRIAGE will be CP.  What if plaintiff is give $$ for future earning capacity for the next five years and the couple only stays married for another year.  In Texas we characterize at the time of acquisition (with the exception of retirement accounts).  Whether punitive damages are CP or SP has not been decided in Texas or any other CP state.  The statute on page 17 is still too broad based on Graham v. Franco because lost wages could be given to wife as SP.  You need a statute that says injuries to wife are SP and lost wages are CP.  Medical expenses are covered in terms of a reimbursement issue, which is why today’s statute does not deal with it (if medical bills are paid with SP, then the recovery will be considered SP).  But we do have a question when insurance comes up. 

S. SP is the recovery for personal injuries sustained by the spouse during marriage, except any recovery for loss of earning capacity during marriage per TFC 3.001(3), Separate Property.

T. H was arrested and sued for wrongful termination and malicious prosecution and breach of contract.  He was paying the expenses of the suit on credit cards and he in now making $20K doing tax returns.   His second wife wants him to settle and he gets Wife 1 to take custody of the children.  W2 leaves him and he does his own divorce and he says he gives himself all personal property but does not mention the lawsuit and the jury verdict finally comes in at $54M, this was the first wrongful termination verdict.  Uncertain whether it would stand up upon appeal to the Texas Supreme Court (based on double recovery for both wrongful termination and breach of contract). W2 claimed he mismanaged the community by taking less than the verdict and therefore he should forfeit all the settlement.  An economist from Rice University cam in and determined what he would have made in the future and the total of his present and future lost wages was $1M.  He insisted on telling the IRS about the lost wages and would have agreed to taxes.  The jury verdict did come down after the divorce.  The divorce decree gave him his personal property and this chose in action was a personal right and everything he suffered was personal to me, it was an injury to me.  He was willing to give her half the lost wages or $500K and then deduct her half of the legal damages or $200K.  She wanted the punitive damages to be CP.  The case was preferentially set for trial 5 times over 2-3 years; however, it was mediated and settled out of court, so there is still no answer.  We could consider punitive damages just an extension of damages and in fact the jury instruction says the jury is to consider the amount damages in determining punitive damages.  Could do a pro rata distribution of the punitives between amount for personal injuries and amount for lost wages and the punitives take on the character of what the actual damages were.  He should have sued for her (or she should have brought suit as a derivative suit and besides she wanted the case dropped during the marriage) for loss of consortium and any recovery for loss of consortium is SP because it is a personal injury.  The award was a granulated charge so it was easy to determine how to pro rate the punitives, but what if you did not have a granulated charge.  Professor leans toward punitive damages being SP or pro rata.  The only reason she has a claim is because the injury arose during the marriage.

U. H called out to change tire on I35 between San Antonio and Austin and he was hit by an oil tanker belonging to a small but lucrative oil company (if you are going to be hit by somebody have it be an oil company).  He had horrendous injuries.  Lifetime wages of $300 and horrendous injuries and underwriter said give the limits which was $3M and the lawyer took a lesser fee, he had 11 surgeries and more to come, he had a W and 4 children.  He and his wife decided to get divorced.  Settlement was paid out as an annuity.  His lawyer went to a Bar function and found out the oil company had hid the umbrella policy with $15M in damages and because of bad faith he would have treble damages and so the oil company wanted to settle and he got $7M more and the question was how do you characterize this bad faith settlement. H definitely suffered.  The $300K in wages was CP and $50K was set aside for her for loss of consortium.  The remaining part of the first settlement is characterized as SP (there is no granulation tot make it easy).  Judge’s decision was brilliant:  W got half the $300K CP, she got the house, and tremendous child support and neither wanted to appeal it and they didn’t have to re-try the damages to determine the character.  These are interesting questions for PI lawyers.  Saying husband mismanaged lawsuit goes against Graham v. Franco and the statute that says you can manage your SP.  Some courts will presume a PI settlement is CP and the receiving party must rebut it.

V. Graham v. Franco is still very important case in Texas marital property jurisprudence.  Southtwestern Bell Telephone v. Thomas upheld and reiterated Graham v. Franco.  In Schwing v. Bluebonnet Express, the W was killed and children could bring a wrongful death because they could stand in the shoes of the deceased plaintiff, W.  Husband, however could not bring suit because he was contributorily negligent and he cannot benefit from his own negligence. 

W. Wyly v. Commissioner on page 39.  How do we characterize for estate tax properties?  H makes a gift to wife of his SP, it was income producing in each case.  H completely and gratuitously transferred the property.  The income from the gifted stocks or bonds would be CP.  There is income being generated that is CP and it had never been a problem before based on Hines v. Commissioner, for 25 years the IRS follows this but now wants to change horses in midstream.  If donor retains an interest in the property then the value of that property must be included in deceased donor Husband’s estate.  H ‘s only right are to claim fraud on the community upon dissolution or if she used it for her SP he may be entitled to reimbursement and an accounting but this is hardly retaining an interest.  A right of revertor in the trust (no remainderman if all beneficiaries) was considered a property that had to be kept in the estate.  This case upset estate planner because they had done all their work based on Hines, when this case is potentially pending before the Supreme Court.  The estate lawyers go to the legislature and get the legislature to put a Constitutional Amendment before the people and the voters passed clause to Texas Constitution.  The “Wyly amendment says if one spouse makes a gift of property to the other that gift is presumed to include all income or property which might arise from that gift of property.  This was to fight the IRS and it shows how the Texas Constitution constrained us relative to marital property.

X. Williams v. Williams.  Don’t need an agreement that you SP will stay SP.  For testamentary disposition each party shall be free from any claim of the other that may arise by reason of their contemplated.  Clause #5 said they wanted income from SP to remain SP upon marriage and the court said this was unconstitutional.  They severed clause 5 so income from SP was CP and half went into H’s estate.  Homestead – did W waive the homestead right to stay the home upon his death (statute allows W to stay in homestead until death or she abandons it).  Homestead is never mentioned in the agreement and yet is arises and was waived by reason of their contemplated marriage.  You can waive homestead right in a premarital agreement.  You can’t change the character of income at this time but you can waive your homestead right.  The dissent is very upset with this ruling, says it is a constitutional right so it is an improper taking in order to keep widows off the street and to provide societal stability and that it can’t be waived.  This is the FIRST PERMARITAL agreement in Texas .  This did not partition or exchange so it was probably constitutional even prior to 1948.  It simply waived the Homestead right.  Made people realize that partition/exchange of CP was very limited, because you could not partition/exchange prior to the existence of the property.

Y. Review – The Wyley amendment is clause #4 of the Constitutional Amendment.  Spouses could give spouse property and it would be the Spouse’s SP; however, the income from the gifted property was CP and this was OK until the question arose as to whether a retention in the income being thrown off being such an important interest that the property should be included in the decedent donor’s estate based on the retained interest.  The 5th Circuit went against the IRS in dicta saying the interest in the income being thrown off was not enough of any interest for it to be included in the estate, even though that was not decided upon in the case, Hines (since the Taxpayer did not raise the issue on appeal).  The Wyley case dealt with gifts by husbands to their wives that were income producing and the IRS Commissioner was taking the position that they retained an interest such that half of the gift would go into the estate.  The IRS was treating it like CP even though it was SP by virtue of the it being a gift.  The income was special community property, which the wives retained control and management of.   The only interest the donor spouse had was an accounting to determine if there should be reimbursement or contribution or if there was a wasting of the assets.  The 5th  Circuit said this was not enough of an interest to have the gifted property be included in the donor’s estate and that Section 2063(a) should not apply to this property.  Also these gifts in Texas were the fullest possible gift that you can make under Texas law.  Unlike the Speigel case where a revertor was enough of an in interest to have the property go into the estate. 

Z. Clause 4 of Constitution says that when we have a gift between spouses, the income from that gift is a part of the gift.  This was because the estate planners lobbied the Texas legislature for this amendment.

AA. Equal Rights Amendment in 1972, women no longer had to be read deeds when selling real property, allowed women to have causes of action for loss of consortium, Family Code became gender neutral (did away custody based on sex, tender years doctrine, very limited permanent alimony, and alimony became a spousal issue, not a wife’s issue.  So the time was ripe for the Constitution to change and it was amended on November 3,1980, and was effective on November 25, 1980.  The changes between the 1948 clauses and the 1980 clause

1. Clause 1 was rewritten to apply to “spouse’s” SP rather than the “wife’s” SP (genderless manner)

2. Clause 2 dealing with partition or exchange has been expanded relative to who can make the agreements (persons about to marry).  Without prejudice to the creditors has now been changed to “without the intent to defraud pre-existing creditors.”  This is a tougher burden of proof for the creditors so this amendment changes the affect on creditors.  This also allows you to exchange or partition property that you will acquire in the future.  After 1980, you can affect the after acquired property. “property then existing or to be acquired”  This is a major change to Clause 2

3. Clause 3 is brand new.  It states that spouses may form time to time, by written instrument, agree between themselves that the income or property from all or part of the SP then owned by one of then, or which thereafter might be acquired, shall be the SP of that spouse. This clause gives spouses the right to agree that income or property arising form SP will be the SP of that spouse.  Each (or only one) may have CDs upon marriage and can agree that the interest from the CDs will be SP. Can partition or exchange anything and they can have a mirror image agreement that income from SP will remain SP.  Can’t have a simple agreement relative to wife’s earnings that it will be SP is not allowed because it does mot arise from the wife’s SP (her earnings are CP).  However, the spouses can exchange by H giving his interest in Wife’s CP earnings in return for her interest in his CP earnings.

4. Clause 4 is the Wyley amendment that income from gifted property will be SP.

5. Clause 5 says a JTWROS that can be made out of CP was passed on November 3, 1987 and became effective on January 1, 1988.

6. Clause 6 was passed by voters on November 2, 1999 and effective January 1, 2000.  Spouses may agree in writing that all or part of the SP property owned by either or both of them shall be the spouse’s CP (what Kellet v. Price tried to do)

AB. If a constitutional amendment does not have an effective date, then the effective date is the date the votes are counted and canvassed.  After this was passed on November 4, 1980.  H called his large law firm to have a post-marital agreement that all the income from his SP would be his SP and he agreement was signed on November 16, 1980.  Prior to that they had agreed to do a partition agreement each year that his income from his SP was his SP.  Divorce happened a few years later and presented proof that Wife signed it under duress and case thrown out because the agreement was signed prior to the effective date of the constitutional amendment.  Some 15 or 20 years later the Texas Supreme Court ruled that the amendment would be retroactive to then existing premarital amendments.  However, by then she had received a very nice settlement.

AC. Since you can’t count on the Court to retroactively apply a constitutional amendment, the legislature began putting effective dates on the amendment. 

AD. In 1948 the Constitution was amended such that CP could be partitioned or exchanged and become SP.  It had to be between spouses and it had to be property they currently owned.

AE. In a pre- or post marital agreement it does not matter that the division of he property be just and right.   Pre or post marital agreement is based on statutory provisions.  However, a court must make a just and right division upon divorce.  So the important question is whether the agreement was made incident to a divorce.  In a valid pre or post martial agreement it does not matter that it is unfair and it is NOT an agreement incident to divorce.  People will try to prove or disprove that a post marital agreement is incident to a divorce.

AF. Patino v. Pation on page 63.  The trial judge said the separation agreement was incident to divorce and therefore the trial judge can make a just and right division of the property.  TC found that the agreement was not a partition agreement but was an agreement incident to divorce (an implied finding). Uniform Spouse’s Protection Act (a national law).  It was in the interest of justice to reverse the Trial Court and give the wife a share of it.  Retirement was considered contingent future interest or benevolent gifts from the employer and was excluded from divorce settlement.  McCardy case was a Supreme Court case that said based upon the Supremacy Clause a military person’s retirement was given in exchange for his service and could not be divided by the states.  This particularly hurt Texas women because Texas is the only state that does not have alimony.  Women in other states can make up for not getting military retirement by getting alimony.  There was a public outcry (Phil Donahue) so Congress changed the law and made it retroactive, which is why this case was reversed.

AG. Chapter 4 deals with Pre-marital and Post-marital agreements. Marital property agreements section 4.102 does not have a content section and seems to track to the Constitution.  The section on pre-marital appears very broad but in reality they are constrained by the Texas Constitution and those about to marry can only partition or exchange existing or future property without intent to defraud creditors.  Stature of limitations is tolled during the marriage per Section 4.008.

1. Section 4.001, Definitions

2. Section 4.002, Formalities.  A pre-marital agreement must be in writing and signed by both parties.  The agreement is enforceable without consideration.

3. Section 4.003, Content

4. Section 4.004, Effect of Marriage

5. Section 4.005, Amendment or Revocation

AH. The meat of the statute is Section 4.105, Enforcement, and Section 4.106, Rights of Creditors and Recordation under Partition of Exchange Agreement.   You had to have INFORMED CONSENT knowing what property rights you are giving up.  In a pre-marital or post-marital agreement you are taking something from a party that is given to them in the Texas Constitution and in a divorce proceeding you, as drafting attorney, will end up in court as an unpaid, fact witness and even possible malpractice (so charge appropriately for the risk).  How can you convince a court that the party has informed consent?  Videotape, explaining to person what and how much is being given up (good for jury).  Also bring in a court reporter and a transcript in order to be able to get summary judgment without a jury trial and it should be enforceable.  Between 1980 and 1988 you had to prove informed consent and no fraud, duress, or overreaching.  Don’t get involved in an agreement being signed the day before the wedding (may be considered duress).

AI. Bradley v. Bradley on page 66.  Agreed to partition CP every year in their pre-marital agreement and they never actually do the partition.  Court said you need a written agreement o partition or exchange and the premarital agreement will not suffice, which did not conform to the Texas Constitution.  Wife must prove that the trial court’s decision was an abuse of discretion.  Once again the strictness of the Texas Constitution comes into play.

AJ. Review.  We began he discussion of the new Article 16, Section 15 of the Constitution that incorporates the changes to .  Character of SP defined in terms of both spouses instead of just the wife.  Partition or exchange is now open to those anticipating marriage as well spouses and can be for existing property or property to be acquire

AK. Partition is where you have a piece of property and you divide it in specie, i.e., you divide Blackacre 50/50.  Another way to partition is to says that each party owns an equal undivided share (today it does not have to be equal).   In an exchange you have Blackacre and Greenacre, both of which are CP.  Wife takes Greeanacre and gives up CP rights in Greenacre in exchanges for Wife giving up her CP interest in Blackacre   Under clause 3 a spouse can agree that income from SP will be SP.  Premaritally you can exchange that right in income, H can give up all right, title, and interest in any rents, revenues, dividends or property arising from W’s SP listed on Schedule B IN EXCHANGE W gives up all rights, title, and interest in any rents, revenues, dividends, or property arising from H’s SP listed on Schedule B.  you cannot have premarital simple AGREEMENT (does not mean the document) that changes eh character of income arising from SP, it must be done by partition or exchange.  Partition or exchange is not limited to changing the character of income to SP, it can also re-characterize the corpus.  Clause 6, effective in 2000 allows spouses (only) to change SP into CP by agreement in writing.  Differentiate between clause 3 and 6.  Clause 2 allows partition or exchange of CP into SP by spouses or future spouse.      Clause 3 allows spouses to re-characterize, by simple agreement, for income from SP to stay SP.  Clauses 3 and 6 are for spouses only.  Premaritally,  you cannot change SP into CP.  It is only a gift between spouses where the income changes and the income follows the gift and will stay SP.  If a rent house is given to fiancé instead of an engagement ring and or parents give rent house to couple, then the income from the rent house is CP because it is not a gift between SPOUSES.  The Wyley amendment protected the income from gifts between spouses and changed the income of the gift to SP (Clause 4 is Wyley Amendment).  Pre-marital agreements are only covered by Clause 2.  Clause 1 defines the character of the property and is used for everything.  When changing the character of the corpus you have to do it via partition or exchange in Clause 2 because Clause 3 only deals with income from SP.  A gift is a question of fact (full and gratuitous transfer of the property).

AL. Hypo – W married H while in med school and only had a wedding band and after he became a doctor he gave her a huge diamond ring and in the divorce he claimed that the ring was CP because he paid for it with his CP income and also that it was an investment.  She saved the card, etc. that proved it was a gift.  Another case was a H not giving jewelry, instead he gave her stocks and bonds and also gave her poems when he gave her the gifts of stocks and bonds and she used the poems to provide the stocks and bonds were her SP.

AM. Most pre-marital agreements are drafted by a lawyer with witnesses, videotaped, and a\have a transcript.  You can also get judicial determination that the agreement is valid and voluntary via a declaratory judgment.  Signing bonuses are a big part of pre-marital agreements and bonuses for each that the marriage survived.  May also have a 10 year clause, i.e., the pre-marital agreement goes away in X number of years.

AN. The pre-marital agreements do not have to be fair or just and right.  However, if the agreement is incidental to divorce, the court can become involved and ensure that it is just and right or set it aside.  Patino case – court cannot set aside a pre-marital agreement on the basis of the agreement being just and right.

AO. Bradley case – since they never partitioned or exchanged as agreed, the premarital agreement was not upheld.

AP. Dewey v. Dewey.  You have 30 days after judgment has been entered to file a motion for a new trial based on the fact that we was mentally incompetent at the time the divorce decree was entered (as proof of this incompetence, she gave up her jewelry).  In Texas, we have no divisible divorce, so if you can’t agree on the property settlement you cannot get remarried. CP accumulates up until the date of divorce in Texas.  H had acquired property since the first invalid divorce decree making that property CP.  W argues that the pre-marital agreement did not address his income and so the income and any investments from that income remained CP.  The pre-marital agreement only said his medical practice was SP, not the income from the medical practice.  He changed his retirement plan and the court found the defined contribution plan that is changed to was not a continuation as SP and became SP, so describe it as any “employer retirement plan” or “any mutation therefrom” or some broader description.  It doesn’t pay to be specific.  Retirement benefits earned during marriage are CP.  It makes no difference that his practice borrowed funding the retirement plan.  The medical practice is considered an employer just like Exxon.  Court’s ruling that $20,000 cash payment equalized the division by making it just and right, it was not alimony plucked out of the sky.  Says H is getting all this CP, so she it getting $20K to offset that.  

AQ. Seven factors used in determining just and right

1. Relative earning capacity and business experience of the parties

2. The educational background of the parties

3. The size of the separate estates

4. The age, health and physical conditions of the parties

5. The fault in breaking up the marriage

6. The benefits the innocent spouse would have received has the marriage continued

7. The probably need for future support

AR. Collins v. Collins.  Claims that the income tax returns signed by the parties acts as a partition agreement and the court denies this.  It must be an agreement that says this is a partition.

AS. Chapter 4 appears to give you more premaritally that post martially but that is not the case per the Texas Constitution.

AT. Enforcement

1. Prior to 1988 – was it informed consent and that there was no fraud, duress, or overreaching in obtaining the agreement.  It is the person who is trying to enforce it has the burden of proof.  This burden of proof was inconsistent with contract law that says the party trying to get out of a contract has the burden of poof, so we adopted the Uniform Pre-marital Act on enforcement such that the opponent of the pre-marital agreement has the burden of proof.

2. Section 4.006, Enforcement

a) A premarital agreement is not enforceable if t he party against whom enforcement is requested proved that:

(1) The party did not sigh the agreement voluntarily OR (these cases are rare, most people sign voluntarily and it is hard to prove if it is videotaped in a lawyer’s office).  Being asked to sign just before the wedding or pregnancy do not constitute involuntary signing

(2) The agreement was unconscionable when it was signed ( a question of law for the court) AND, before signing the agreement, that party:

(a) Was not provided a fair and reasonable disclosure of the property or financial obligations of the other party

(b) Did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial obligations of the other party beyond the disclosure provided; and

(c) Did not have, or reasonably could not have had, adequate knowledge of the property or financial obligations of the other party.

b) An issue of unconscionability of a premarital agreement shall be decided by the court as a matter of law

c) The remedies and defenses in this section are the exclusive remedies or defenses, including CL remedies or defenses (The Daniel case gave rise to this clause).  So can’t get contract remedies.

3. It is hard to overturn a premarital agreement under this statute except for Constitutional reasons, which is what is still used the most to invalidate the premarital agreements.

AU. Review of pre-marital agreements.  The statutory enforcement provisions are the most important relative to premarital agreements.  In 1987, the burden of proof was shifted to the opponent of the agreement, which is more in line with contract law.  Dewey v. Dewey, H and W had entered into an agreed-to divorce and within 30 days she petitioned for a re-hearing and it was granted.  Income from his medical practice (SP in the premarital agreement was held not to include his salary, also he had changed retirement plans and the new plan was not in pre-marital agreement and it was considered CP).  The Dewey premarital agreement was too narrow and specific.  Retirement plan funded by the medical practice was also held to be CP (the community did not borrow the money to fund the retirement plan and the retirement plan probably covered all the employees’ of the PA including the husband doctor and retirement plans are CP).  Anything you acquire during the pendency of a divorce is still CP, whereas, California stops the acquisition of CP upon the filing of the divorce.  In Texas the estate is a living thing that does not die until the divorce is final and if your case is set for trial 5 times, you have to update the inventories, etc. and the dynamics can change, what started as a no-fault divorce can turn into a divorce for cause.  It is not like other suits where you take a snapshot in time and all decisions are based on that point in time.  This case did not argue about the agreement itself, but shows that you need to make sure that the agreement does what you want it to do.  In the Collins case, the court found that the income tax return was not a partition agreement, it may be evidence of a partition agreement or a memo the effect of the partition agreement.  Don’t buy a new town home and Corvette upon becoming separated because it will be CP.  BEWARE:  wait until the divorce is final.

AV. Daniel v. Daniel on page 75.  This case deals with a postnuptial agreement.  W gave up the rights in his trust in exchange for husband giving up all the rights in W’s trust   H said the agreement said the agreement should be set aside on the basis of fraud, unconscionability, breach of fiduciary duty, and unjust enrichment.  H is the opponent of he agreement and so the burden is on him if the 1987 statute is applied retroactively.  The statute does not affect any substantive right, H has not right in a burden of proof and the statute is remedial and procedural in nature, so H will have the burden proof (which he objected to).  H next argues that the statute does not apply because it only applies to a Clause 2 partition/exchange agreement and the H and W only had a Clause 3 agreement.  This was a clever argument on the part of H, but court said the legislature clearly did not intend for this to only apply to partition and exchange agreement and that the legislature intended it to apply to all agreements between a H and W.  The Daniel case gave rise to Section 4.006(c) says that the remedies and defenses in this section are the exclusive remedies or defenses, including CL remedies or defenses (however, limited to Section 4.006 if your agreement is after Section 4.006(c) effective in 1993 (?).  The court took the case away from the jury and entered a directed verdict in favor and must reviewed in the light most favorable to H and if there is probative evidence of any fact, it should have went to the jury, i.e., it should not have been taken from the jury.  H is an attorney and CPA, so it is hard to prove unconscionability but he says he though she was spending or giving away all the income from the trust.  He testified that he reviewed the tax returns, which showed the income from the trusts.  H was represented by counsel and even backed off on reviewing the agreement because he wanted to keep his (rich) wife happy (W’s daughter has recently been killed and did not want to upset here and he waived any further disclosure), so he can’t break the agreement based on the statute.  Based on CL defenses, he says the wife and her attorney breached their fiduciary duty by not disclosing the amount of the corpus of trust, but no issue of fact here either because he could have received that information.  As a matter of law, he filed.  W does not have an obligation to disclose, H had a duty to inquire.  In drafting these agreements, list everything and err on the side of over valuing the assets (err on the high side).  Let them know that they are giving up a lot by signing the agreement and giving up their Constitutional rights.  H did not raise an issue of fact.  Dismissed jury said “well you know how lawyers are, they probably didn’t read it.”  If you go into court and have an agreement that is fairly generous (such as bonuses) so that the jury will view the party trying to break the agreement as greedy.   Agreement said if we ever get divorced, I will buy you a $300K home, a new car, $100K per year for like, and set up a trust fund for handicapped child and all of this was secured by life insurance policies.  Jury won’t care what H has, if the agreement was generous (especially if it is a jury in a small town).

AW. Beck v. Beck on page 83.  This is an important an pivotal case that deals with the enforceability of a premarital agreement executive in 1977, prior to the 1980 amendment that allowed spouses to make an agreement relative to income from SP, so in 1977 you need a partition/agreement.  Will it be viewed under the 1948 or 1980 amendment?  The court said that the 1980 amendment will apply retroactively to the 1977 premarital agreement based on the doctrine of IMPLIED VALIDATION that permits a constitutional amendment to impliedly validate s statute that was originally beyond the legislature’s power to enact if it does not impair the obligation of a contract or impair vested rights.  To apply this doctrine the court has to first ascertain whether the legislature intended to apply the amendment retroactively.  Can get Texas Legislative history by calling the capital and getting the tapes of the debate and transcribing the tapes.  An amicus brief was also filed in this case contended that retroactively applying the amendment did impair a vested right but court said it could not be a vested right because it was a voidable contract.  An amicus brief (friend of the court) is submitted by a interested party (interested in the subject and can be solicited) that is not a party to the suit.  An example is amicus briefs by insurance company on case that would view transmission of VD would be negligent transmission subject to coverage by homeowner’s policy.  Would this case have a different result if it had been a man had been trying to enforce the agreement.  (language that Lillian was a “member of the protected class”).  The 1980 amendments were retroactive is what we get from the Beck case.  

AX. Fanning v. Fanning on page 87.  One clause of the premarital agreement was unconstitutional because only married couples could partition by mere agreement per Clause 3 of the Constitution; however the Clause that exchanged W’s interest in H’s income from law firm in exchange for H’s interest in her income from practicing law was Constitutional and was valid and enforceable by severing the clauses per the Williams case.  Likewise, the part of the premarital agreement that agreed to divide CP 50/50 was valid and enforceable.  The 1981 partition agreement was OK but the 1986 partition agreement was unenforceable based on unconscionability based on H threatening to get custody of the kids based on Matthews case, which was taken out of context because Matthews had already “kidnapped” the children.  Breach of fiduciary duty did not equate to $245K in damages because lots of he money spent was from H’s SP.  The case was reversed and remanded for a different property division and the Supreme Court ruled that upon remand the premarital agreement did not have to be enforced, that the court could hear new evidence on the issue of whether it is enforceable.  Couple eventually settled in litigation with 11 other lawyers around the table.

AY. Review.  Burden of proof for premarital agreements was changed in 1972, and placed on the opponent of the agreement and you had to meet three tests that are in the Enforcement statute and the agreement still cannot violate the Constitution (KNOW THE ENFORCEMENT) It was not until the Beck case in 1991 that we had IMPLIED VALIDATION of the 1975 agreement, that the 1980 Constitutional Amendment applied retroactively to premarital agreements (KNOW WHAT THE BECK CASE DID).  The Daniel case said that the burden of proof was that in effect at the time of trial and also he was allowed his CL defenses (good post marital agreement case).  The Fanning case is important, the court impliedly validation if it meets Constitutional requirements and the court INFERS an exchange, they exchanged their interests in the property listed in each of their exhibits.  This was a pre-1980 premarital agreement that was the subject of a case that was tried prior to Beck.  The court invalidated the premarital agreement clause that was a simple agreement on income from SP and only the married persons could do this Constitutionally.  H was smarter than Dr. Dewey and has the income from his law practice remain SP that was a part of the exchange agreement.  So the court had to reverse because it divested H of his SP.  The court upheld the provision in the premarital property 50/50 upon divorce.  H was smart that he did not revoke original premarital agreement when he made subsequent post-marital agreement.  Also remands to the trial court for reimbursement based on the cash charitable contribution H made and the possible use of CP spent on girlfriend (fraud on the community estate). They ended up settling.  Post marriage you can have the income from SP remain SP by simple agreement and prior to marriage it must be an exchange or partition.

III. Chapter 2, CHARACTERIZATION OF MARITAL PROPERTY

A. Foster v. Christensen on page 101.  The Fosters conveyed property to daughter and husband retaining the mortgage and transferring eight $200 notes on the property.  The H (son-in-law) became bankrupt and tried to claim the land was homestead and exempt from bankrupt (Texas has no limit on the amount of the homestead but Congress is trying to get it capped at $125K).  The bankruptcy court rejected this and sold the property to Christensen.  So the suit was between the parents and Christensen (default judgment against him).  The issue is does the property go to Christensen or do the Fosters have an interest in the land.  The wife claimed the land was SP and she was not a party to the proceeding; therefore, bankruptcy trustee had no title to transfer to Christensen. Trial court said CP presumption prevails and denied W the right to put on any evidence at trial and was found to be in error.  All property dispossessed at dissolution is presumed CP.  This case stands for the right of a spouse to rebut the CP presumption.  The W has the burden that a person must establish their claim to SP by CLEAR AND CONVINCING EVIDENCE. 

B. Maples v. Nimitz on page 104.  Ruth Maples and Frank Maples are married, have no children but do have children by prior marriage (CPM) and the fight is between the CPMs who are now the executors of their parents’ estate.  They are arguing over a 10-acre trailer park.  Necil says the land was CP and 50% should have went to Ruth’s estate upon death and Jack says it was his father’s property and therefore should go 100% into Frank’s estate.  The lower courts indeed found that the trailer park was CP and it is now before the Texas Supreme Court.  Land was acquired by Frank in 1921 and 1948, it was CP.  Couple was married in 1951 and land was conveyed to Jack in 1955 and then re-conveyed back to Frank in 1972, which would make the land CP.  There is evidence that there was a conveyance in 1955 to Jack, which negated his argument that there wasn’t a conveyance, or alternatively the father conveyed it to Jack in trust and the father had equitable interest all along, so it stayed Franks’ SP.  Jack used the land as a collateral for loan and clearly used the land as his own, so it was a conveyance to Jack and not in trust.  Then Jack argues that well if I did convey it back to my father in 1972 it was a gift, and he lost on that point because there was consideration recited on the conveyance.  It also went Jack that he was an interested party in this case (he stood to gain).  Jack did not rebut the CP presumption.  Necil wins, she will take her mother’s share of he CP (50% of the trailer park).  This is important because often we do have property that it re-conveyed during a lifetime or marriage.  These CPM were fighting over certain bank accounts and whether it was JTWROS and it was found not to be a JTRWOS because there was no two step process that required the partition first, so no JTWROS was created for Frank to get 100% of the accounts upon Ruth’s death.  The same facts and result as the Williams v. McKnight case.

C. Kyles v. Kyles on page 107.  H received $122K from PI settlement and wife says that court erred in finding the $69K that was left as SP.  The presumption is CP unless the husband shows by clear and convincing wages that it is SP.  The unsigned release seemed to characterize the settlement as CP, which is common because the negligent party wants to make sure everything is covered in the release.  They admitted a copy of the unsigned release as evidence and H says he did sign a release but he does not know if it was this release.  H did not put on clear and convincing evidence that is was SP and the case was remanded to trial court for W to get her share, if any, of the $69K.  The divorce lawyer seems to get stuck with determining the elements of damage in a PI settlement.  If H has $20k be for medical (CP) and remainder of $120K for pain and suffering (SP) and wife then has to prove that his wages an element of the settlement and that more should be CP.  This is a problem in divorces, having to back into the elements of a PI settlement.

D. Osborn v. Osborn on page 109 lays waste to the Kyles case.  It is a post answer default judgment.  H defaults in this case.  Trial court awarded 30% of H’s pending PI settlement in the default judgment.  H argued that it divested him of his SP (it would be his SP if he got the settlement after divorce).  Court says PI under the code are SP and it is up to wife to prove that is CP.  Justice O’Connor reversed the burden of proof.  Most courts followed Kyles the last time the Professor checked.  You see this switching of burdens often.  This is split in the Texas Courts of Appeals. 

E. Show your right or claim to the property incepted prior to marriage shall be the SP of the spouse.  If you show your property was acquired prior marriage it will be SP.  Acquired can be by signing an earnest money contract (loan for a car and if you pay off the car after marriage with SP it will be SP or if you pay off the car after marriage, the car will still be SP except the wife may be entitled to economic contribution.

F. Welder v. Lambert on page 113 establishes the DOCTRINE OF INCEPTION RIGHT.  James Powers has a contract to colonize is in 1828 and married Delores in 1832.  The grants are conveyed in 1834 and they have two children D and J and Delores dies in 1836 and then James marries Thomasa (Delores’s sister) and they have5 children and the heirs of Delores are fighting with the children of James and Thomasa.  Delores’s kids are claiming their mother’s half of the CP and 2/7 of the remaining ½ that belonged to James and Thomasa.  The 5 children of James and Thomasa say that it is SP because he got the contract to colonize prior to marriage to Delores and therefore the land should be divided an equal share to each of the 7 kids of James (1/7 each).  CASE CITED BY THE WELDER COURT:  To get the right to land by settling on it is the homestead right and what starts your title to run is moving onto the land.  When she moved in she was married and the husband had died when she had lived on the land long enough to get title and the court said that her rights began when she moved onto land (she had superior rights to anyone else) and since she was married when she moved onto the land (when her right arose), it was determined by the court to be CP.  In an adverse possession case the right arises when the statutory amount of time is spent on the land because when you begin occupying the land the true owner can remove you from the land.  The court determined that the right arose when he got the right to colonize the land and he was single at that time so it was SP and the children of the James and Delores and James and Thomas get 1/7 each.  There was no evidence that the community estate of Delores improved James’ SP and they should be entitled to economic contribution.  So Texas uses inception of title to determine the character of marital property (California does not).  Earnest money contract

G. Carter v. Carter on page 119 is a more modern day case dealing with inception of property).  W says stocks, bonds, and house were mischaracterized.  In October 1974 husband signs earnest money check and signs earnest money contract on October 29, 1974 and they were married on December 7, 1974 and closed on the house in 1/15/75 and the deed conveyed but only in H’s name.  Court said the controlling date is the date he signed the earnest money check.  The nature of the property is determined at the time the property was acquired which was when the earnest money contract was signed (doesn’t matter what the deed says).  Once SP characterization attaches it makes no difference that it was paid for with community funds, it will still remain SP, and the community estate may be entitled to economic reimbursement or contribution.  If H puts $20K SP down payment on house while married and the remaining paid with community funds and this results in a TENANCY IN COMMON BETWEEN SP AND CP because the husband a a $20K SP interest in the property.  No intent to make a gift based on W’s name being on deed.  Also she was reimbursed for $30K that community estate improved the SP and this proved that it was SP (acceptance of a benefit and how it can affect your appeal).

H. Review.  The community property presumption and the right to rebut that presumption as we saw in the Foster v. Christensen.  The Kyles and Osborn case put together to show different handling.  In Kyles (Beaumont Court of Appeals), H had received a PI settlement and had signed a release that was admitted into evidence showing that the settlement included several elements including CP and SP.  In Osborn, Justice O’Connor had a completely different take on it and since it is a PI recovery it is presumed to be SP (statutorily) and the person claiming it is CP has to prove it is CP, but this was for a pending recovery.  It is up to the person claiming CP to rebut the SP presumption.  Wife got a 30% in a default judgment which means that the trial court found the community interest was 60% (she got half) and 40% was PI).  Welder v. Lambert is important because it establishes the doctrine of INCEPTION OF TITLE relative to martial property and it is still good law today.  The modern day equivalent to Welder is that right incepts with an earnest money contract.  If the community helps pay for SP, IT DOES NOT CHANGE THE CHARACTER OF THE PROPERTY, IT IS STILL SP; however, the community estate may be entitled to economic contribution or reimbursement.  If something is purchased with SP (an inheritance) and community credit it results in a tenancy in common between the SP and CP.  Similarly, if property is purchased with CP (a loan) and then sox months later H pays SP inheritance on the loan, it does not change the character and it is still CP (using the inception of title doctrine).  In the Carter case, W appealed because the court said the house SP, yet she accepted $30K for economic contribution, which means she accepted its character as SP.  One view is that what you accept (the judge’s division of property) does not affect the validity of its appeal or if you have to use the settlement to live. You should be able to enjoy the settlement (car, money to pay your lawyer) and still be able to appeal how the court handled your husband’s retirement.  However, be careful that you don’t do something adverse to your appeal by accepting the benefits (accepting the judgment of the court as right or wrong) and don’t sell off any unique assets, but you can spend cash.  However, divorce is not like a regular civil action where you sue for $100k and accept $30K.  The reasons for allowing enjoyment of the divorce property settlement: 

1. Necessity

2. Won’t affect the remand.

I. Everything possessed is presumed to be CP.  Action rebuts a CP presumption.  Also a gift presumption, must prove that it wasn’t a gift if you want it to stay CP.  There is a statutory presumption that PI is SP   

J. Brown v. Foster Lumber Co. on page 119.

1. Patent to M.O. Dimons in 1852

2. Dimons sold to Freidburger in 1866

3. Smith settles (adverse possession) in 1873/74

4. Mrs. Brown purchased the land in 1875 supposedly with SP from Smith.  However, Smith had nothing to sale and it makes no difference that she bought nothing with SP

5. Freidburger sued Mr. Brown and got judgment, but Mrs. Brown wasn’t a party to the suit and she says it is her SP

6. Freidburger then sells the land to Foster Lumber Company

7. Now in this case, Mrs. Brown is suing Foster Lumber Company for her SP land

a) The only grounds that Mrs. Brown has to the land is adverse possession and from case law if you take title to land via AP and after you were married it is CP.  So she cannot win on adverse possession.

b) The court said it is res judicata relative to the homestead because he could have asserted it in the suit when Freidburger sued Mr. Brown.

c) The deed conveying the land from Freidburger to Foster Lumber Co. was not specific in its description.

d) It is an inception of title case because it shows that when title passes via AP it will be CP if you are married.

K. Strong v. Garrett on page 125.  Mrs. James has six tracts of land and she purportedly conveyed Lot #3 to Anderson Strong and he moves onto Lot #3, but the deed that conveyed the land described Lot #2.  Anderson Strong moves onto the land in 1905 and cultivates the land.  In 1096 Anderson marries Fannie Daniel and they have two children, Alma and Jesse.  In 1911, AS divorces FD.  In 1912 AS marries Ida Young and she has a child from a prior marriage (CPM), LL.  In 1916 AS dies and then in 1917 Ida conveys the land to Garrett prior to marrying Garrett.  Ida dies in 1936 and thereafter CG marries Evie.  Nobody is contesting that AS bought and paid for the land and he had a claim of right back to when he purchased the land (more of a homestead than AP) and his right reverts back to and was incepted 1902 when he purchased the property and since he was unmarried, it is SP.  Upon AS’s death Ida got 1/3 and Alma and Jesse got 2/3 (1/3 each) and this results in Ida only being able to convey a 1/3 interest and he did not possess adversely until Ida died in 1936, which means he cannot meet the statute of limitations and also the statute of limitations is tolled while Alma and Jesse where minors.   The question on remand is whether Garrett possessed adversely for the length of time needed to acquire title.  Garrett had no claim of right, but AS did which is why they were treated differently relative the land. 

L. McCurdy v. McCurdy on page 130.  Life insurance policy was purchased before marriage so it is SP.  Suppose it is a $10,000 policy and $500 was paid for it out of SP and half was paid with CP.  Under inception of right and economic contribution/reimbursement upon death the surviving spouses will only get $500 (the CP put into the policy); whereas under a pro rata scheme, she would be entitled to $5,000.  Texas has always used inception of title and California has always used pro rata and both states want to stay consistent.  So the Texas adopts the inception of right and the wife only got $500 under reimbursement.  The case is based on Welder and it is a PIVOTAL case relative to inception of title in Texas 

M. One of big issues in Texas is stock options, if you acquire them before marriage and they vest after marriage, is it CP or SP.   Similarly, if you get the options during marriage but they don’t vest until after divorce, is it SP or CP?  Texas Supreme Court may take this case.  Professor argued inception of right in case.

N. Parson v. United States on page 133.  Life Insurance policies purchased in Arkansas, while married is SP (because Arkansas is a CL state).  Because it was acquired in a CL state we are going to characterize per the SITE OF ACQUISITON even though the premiums were paid with CP.  The court found that the proceeds from the policy were SP and were 100% taxable for estate tax purposes.  When W filed the return she only included half the proceeds or $27K because she considered it CP.  However, the IRS included the entire $54K in his estate but gave her a deduction for that part of the proceeds that where paid with CP, approximately $20,000, which is CP, and half of that reimbursement will go into the estate to be taxed (so the estate was taxed on $44K).  Characterization is the issue in this case.  Signing the clause so that she owns the policy was found to divest the H of his rights of ownership and it was a transfer of H’s CP to W and he gave up his community interest in the policy so it became SP.  In Freedman, H bought a $50K policy on his wife and only he signed the policy as owner and the wife did not make an affirmative act to gift the CP to her H so it was found to be CP. 

O. Section 7.002, Division of Property Under Special Circumstances.  In addition to the division of the estate of the parties required by Section 7.001, in a decree of divorce or annulment the court shall order a division of the following real and personal property, wherever situated, in a manner that the court deems just and right, having due regard for the rights of each party and any children of the marriage: 

1. Property that was acquired by either spouse while domiciled in another state and that would have been CP if the spouse who acquired had been domiciled in this state as the time of the acquisition.  TEXAS CHARACTERIZES THE LIFE INSURANCE AS IF THE POLICIES HAS BEEN PURCHASED IN TEXAS (characterizing differently for death and divorce, WHY?  In the late 70’s and 80’s people were coming to Texas from all over and were making lots of $$ and everything is SP to the wage earner that earned it and after living six months in Texas they can file for divorce and courts can’t award SP to the other spouse but NOR can they award alimony as CL states do and without this statute it was feared that Texas would become a transitory state for people to get divorced in).  So at death in Texas the situs of acquisition of the property characterizes it and upon divorce in Texas the location of the divorce determines the character of the property and we characterize as if the property is acquired in Texas.  Is it unconstitutional?  IT IS FAIR, but the logic falls down.  It results in a dual system. Only get alimony in Texas if you were a victim of abuse or there is nothing to divide and then it is limited to $2,500 per month for 3 years.  Very few people qualify for alimony in Texas

2. Property that was acquired by either spouse for real or personal property and that would have been community property if the spouse who acquired the property so exchanges and been domiciled in this state at the time of its acquisition.

P. Review.  Still talking about then the claim of right arises   Forster Lumber Company, W said it was her SP and he paid for it with SP so she bought nothing but she did live on the land long enough to get a right of limitation based on AP but she had no rights until she completed the limitation period she had no rights and she was married when the limitation right arose so it was CP and the judgment against the H would be upheld except they have a defense in the description of the property was defective, so they  may be able to get land upon remand.  The Strong case had a title based on limitation but it relates back to when his claim of right arose, when he had a claim against the world because the conveyance called out the wrong piece of property.  Under probate rules Ida only had a 1/3 life estate to transfer after Strong’s death, he wanted to get AP but it wasn’t AP while he lived there with Ida’s permission and it is remanded to determine how the statute of limitations tolled while the children were minors. McCurdy case is the first case dealing with life insurance benefits purchased prior to marriage (so SP) and paid for with CP funds.  Are proceeds SP or CP?  If SP, the entirety would go into the estate and if CP, only 50% would go to estate for tax purposes.  W wants the proceeds divided pro-rata between SP and CP based on the how much SP and CP funds paid for the policy.  California uses pro-rata but Texas uses inception of title and it will be SP and the community can be reimbursed for the monies paid toward the policy.  In the Parsons, the H had 14 policies and proceeds at death totaled $54K.  The policies were purchased in Arkansas, a CL state (would be SP in Arkansas) and the policies were paid for in both Texas and Arkansas.  The court days the policies should be characterized at the situs (Arkansas) so it is SP and the community could be reimbursed for the $20K it contributed toward the policy, $10K of which went to the W and half to H’s estate.  On one policy H made the W the absolute owner of the policy and he took the affirmative owner which divested him of this community right and therefore it was SP as distinguished from the Freedman’s case where the husband purchased the policy for his wife and made himself the beneficiary, since there was no affirmative action on the part of the wife it was CP. 

Q. Lewis v. Lewis on page 138.  H’s injury and settlement were before marriage and after marriage and upon divorce the wife wanted it to be CP.   The court determines that the entire settlement was SP because it was for loss of earning capacity that occurred prior to marriage.  The court looks for the loss of earning capacity and when that loss of earning capacity occurred and determines that to be inception of title or settlements.  If H became disability one year after marriage and the settlement was for 10 years and they divorce in year 2, the wife would get 50% if CP.  However, you would argue under the just and right settlement that he needs the money to survive and she should only get 10% of the settlement for the year that they were married after the settlement was received.  What happens if you have a case pending?  When does that incept, he has the right to fees during marriage but the case doesn’t get a verdict until 30 days after his divorce was finalized.  It would be CP because the right to the legal fees incepted and he earned it.

R. Hardee v. Vincent on page 140 deals with tracing.  Tracing is where we most often use experts, especially forensic accounting.  The firms that specialize in this put together tracing notebooks.  If you inherit $$ and put it in a joint account and you want to purchase something special, how do you trace the inheritance through the accounts.  Records get better the more marriages you have.  You don’t do your tracing the night before trial (also have to produce it for opponent if you are relying on it in the case – production).  It helps if you have great tracing documents (journal of 86 year old lady getting divorced in Judge Montgomery’s court).  The CPA lawyers get paid a lot for this expert advice.  H gifted the stock and merchandise of the store and unless the wife can show that the later merchandise and stock came from W’s SP, it will be considered CP if the later stock and merchandise came from the profits of the business.  The law has changed in that today the income takes the characterization of the gift and it would be SP, if indeed the business given was SP.  It is really hard to trace with a retail business or sole proprietorship, especially the characterization of inventory.  Generally, the profits will be considered CP.

S. In the Schechter case, the wife had a small boutique and the court says all the inventory in the boutique was SP.  But Schechter incorrectly used the Schmidt case, below, implying that it dealt with characterization when in fact is was a reimbursement case.  The court could also award the wife the entire boutique under a just and right division of property.

T. In the Schmidt, the stock and merchandise never goes below $200K prior to marriage and at the time of his W’s death the stock and merchandise is worth $8K, but husband’s wants it valued at what it was upon marriage or $200K.  In Schmidt the court said H was entitled to reimbursement and did not deal with characterization.

U. Norris v. Vaughn on page 143.  W dies and leaves a daughter form a prior marriage (DPM) and lawsuit is between surviving H (married in 1941) and DPM.  There are 4 oil well interests, the Pakan wells (purchased in 1937), ¼ interest in Shamrock, ¼ interest in Vaughn, and a ½ interest in Pendleton and Vaughn.  The daughter wants the proceeds from the well to be CP (obviously the W left her community interest to the DPM).  The court says that owning a piece of land is owning from the surface down and in Texas that includes mineral rights and so it is like he is selling the land piecemeal, he is selling the corpus of the land (like having 100 acres before marriage, SP, and after marriage sells the land off one acre at a time and the proceeds from the sale of the one acre lots would also be SP).  He was not using any community funds and very little effort community effort on the wells.  If he spent all his time at the wells, it would not change the character of the oil wells but the community estate may be reimbursement for time, toil, and labor.  The court leaves open the door that if community funds and community effort is put on SP it may “impress community character “ on the gas produced from the well.  This statement was used 20 years later in the Vallone case.  So everything from the Pakan Wells was SP.  The Shamrock interest simply buys the gas and re-sells it a profit.  The court allows her to have an interest in the earnings he earned from this partnership because it was CP; however, she did not get an interest in the Shamrock partnership interest because he acquired it before marriage and it is H’s SP.  The one-quarter interest in the Vaughn well was SP and the husband has the right to manage and control his SP (REASONABLE MANAGEMENT AND CONTROL is allowed for SP and will not make it CP).  The courts have never defined how much time is reasonable for the control and management of the SP without the community having to be reimbursed.  When is too much time spent on SP such that the community will have to be reimbursed?   What if he personally upkeeps his SP rental house and pay somebody out of CP to do the same thing at the houses he owns with the spouse.  The court says he did not spend an inordinate amount of time on the wells so it and its proceeds stay SP.  The next four leases that the courts looked at were purchased during the marriage.  The court looks at the partnership as an aggregate.  The partnership and the well in it are SP and any wells acquired after marriage are CP.  Today under the UPA Entity Theory, the partnership would be SP and the proceeds from the partnership would be CP but you would not have part CP and SP as in the Norris case.  This is the definitive case on oil or gas (with the exception of the partnership interest).  Royalties on sell of gas are SP, and production bonus is SP, getting a delay rental to hold the land for later production is CP because the rental payment is not related to production.  THESE ARE THE THINGS YOU NEED TO KNOW ON OIL AND GAS.  H wants for reimbursement for the living expenses he spent on W and she died and the court says no, it is your duty as a Husband (furnish support for community living and if no community funds exists SP funds should be used to support the community, and with today’s genderless society this applies to both H and W).  Selling SP stock to take a European vacation to avoid paying for vacation with CP stocks which have gains and would result in tax consequences – could argue that separate estate should be reimbursed or that it was a gift to the wife).  The court leaves the door open with the phrase “if no community funds exist.” 

V. Review.  Lewis is a very interesting per curium opinion.  The court differentiates between the injury and the disability, which occurred before marriage and so his settlement is SP using inception of title.  The case, however, does not say what would happen if the injury and disability occurred after marriage and based on inception of title it would be CP but this does not sit well because if they divorce the next year why would W get 50% when it is for H’s future loss earnings, and the only way to handle it would be the just and right division of the CP.  The Hardee v. Vincent case is our first tracing case and because the wife could not trace her inventory in the business to being paid from her SP and instead it seemed to be paid for with profits from the business which is CP so therefore the CP presumption was not rebutted via tracing.  The Norris v. Vaughn case said that the sale of oil from SP oil wells is a piecemeal sale of the land or corpus and so is SP.  Also used the aggregate theory of partnership (later overturned) that said oil wells in partnership prior to marriage were SP and those the partnership the acquired after the marriage were CP.  Today we use UPA with partnerships and the partnership interest itself is either SP or CP and the profits from the partnership are CP if received after marriage. The case also said there would be no reimbursement for the husband/wife supporting spouse and it leaves the door open that there could be reimbursement if there are no community funds. But it must be living expenses that go beyond necessaries (could you be reimbursed for European vacation if you use SP).

W. Nonreimbursable claims (Section 3.409 on EXAM last semester).  The court may not recognize a marital estate’s claim for reimbursement for:

1. The payment o f child support, alimony, or spousal maintenance

2. The living expenses of a spouse or child of a spouse

3. Contribution of property of nominal value

4. The payment of nominal amount

5. A student loan owed by a spouse.

6. Marshall v. Marshall on page 150.  Reimbursement is the estate paid being paid or reimbursed from the estate that benefited.  This couple had been married to each other twice and prior to the first marriage they had a premarital agreement and H argued that the agreement applied to the second marriage as well as the first marriage.  It is a rational that a premarital agreement would not survive the marriage.  In Sorrels the husband signed an agreement that said he would pay alimony even if she remarried and then they remarried each other and divorced again the H owed her back child support.  The court adopted the UPA using the entity theory of partnerships (not the aggregate theory that was used in Norris v. Vaughn).   Profits received from partnership after marriage are CP and does not matter if the underlying interest in the partnership is CP or SP.  So all the profits received from partnership after marriage were deemed CP.  If you can prove that everything in the CP was spent on community expenses, then by default what was left and spent was SP (the community consumption theory). It is the “Community Out First Rule,” which is a tracing aid that you do not have to use.  He could not account for the community spending it all.  Taxes he owed before marriage that he used CP to pay would entitle the wife to reimbursement.

7. Constructive Fraud – in actual fraud you have to prove intent, constructive fraud is shown by showing the size of the gift in relation to the size of the community (in this case 12%) and then you determine how much remains after the gift to support the spouse (and it was found adequate) and the court also looks at the relationship between the donor and the donee (if the donee is the natural object of the donor’s bounty, someone who could take under the intestacy statute) as opposed to a gift of this magnitude to a paramour or the divorcee next door.  So the partnership payment was CP, W was entitled to reimbursement H’s payment of pre-marital income taxes paid with CP, and the H’s gifts to daughter and grandson were not constructive fraud.  The temporary orders said that any debt A CREDITOR IS NOT AFFECTED BY A DIVORCE ACTION.  H and W have a VISA and per the decree the husband is supposed to pay the VISA and he doesn’t then VISA can go after the W.  The only way to handle the mortgage is to have the spouse refinance the mortgage.  So in a divorce, it may be better to get more property and pay off the debt so you won’t be jointly liable for it with ex-spouse in the future.  Separate debts are not a part of the just and right division as depicted below:. 

8. Debt is a $100K and $1M in assets such that a 50/50 split would result in each getting $450K and if the $100K debt is mischaracterized as SP and the court splits the $1M she will get $500K and when combined with the $100K mischaracterized debt she would only be getting $400K instead of the $450k she is entitled to.  NOTE:  she may still be responsible for paying the debt but it is still important so the division of property is done correctly.

X. MISTAKE ON THE EXAM  - THERE CAN NEVER BE A GIFT TO THE COMMUNITY.  If it is a gift to both H and W then they each have separate interest in the gift.

Y. The household furnishing, if they belonged to the partnership, were not CP

Z. USEFRUCT right – the right to use and enjoy something, in this case a Mercedes.  The court said there is no usefruct because the Mercedes throws off no profit.

AA. H had to pay her attorney’s fees even though the temporary orders said each should pay their debts.  Extremely important to know that temporary orders are not the final answer on characterization and division of property because the court does not have to abide by temporary orders so it was OK for the court to order the H to pay the attorney’s fees in its final rendition of the just and right division of property, i.e., it is only the final rendition that counts. 

AB. Sibley gives us the “Community Out First Rule (tracing aid rather than a rule).”  The presumption is that where funds area commingled so as to prevent their proper identity as separate or community funds, they must be held to be community funds.  However, there are exceptions to the rule or presumption.  In divorce proceedings our courts have found no difficulty in following separate funds through bank accounts.  Equity impresses a resulting trust on such funds in favor of the wife and where a trustee draws checks on a fund in which trust funds are mingled with those of the trustee, the trustee is presumed to have checked out his own money first and is,  therefore, an exception to the general rule (same rule as when a lawyer commingles his funds with client’s funds). 

AC. Also have the clearing house or intent Rule – what were the funds intended to be spent on (Hypo - $4k in joint account and you get $30K inheritance and you put it in joint account to buy a car, under intent rule you intended for car to be paid for with SP and be SP but under Community Out First Rule $4K of the car would be CP and $26K would be SP and there would still $4K of CP in the joint account.

AD. Tarver v. Tarver on page on page 161.  AH was first married to Minnie and they have three children before she dies in 1918 with a joint estate of $340K and after her death AH marries Arlene and they were married for 39 years, when they divorced and the estate is currently worth $309K.  The children intervene to get their half of the $340K community estate from 1918.  So the 3 children want half of the $309K and dad and current wife can split the remaining $155K.  However, the kids must show that the $309K is intact and traceable to the $340K in 1918 and they were unable to trace and can actually show that the account dropped to $50K at some point during the marriage.  Because the kids could not trace, the $340K was found to be CP and so Arlene was entitled tot 50% and the kids could sue their father for mismanagement of the trust he had for the kids.  Kids may be entitled to the rental value of the oil well equipment that was used on CP oil wells since the equipment could be traced back to the first marriage.

AE. McKinley case on page 166 is the most liberal tracing cases.  There is a $16K CD comprised of $6K from joint accounts but where did the remaining $10K come from?  Have a separate account that included H’s SP but had deposits into the account and could not determine if deposits were CP or SP and there was $1,200 in dividends into the account is definitely CP.  Must trace and prove SP by CLEAR AND CONVINCING EVIDENCE and the son was unable to this so the $16K CD was CP.  Couple married I n 1965 and H had account with $9,500 SP and it earned $472 of interest and H withdrew the $472, obviously, not wanting to commingle the $9,500 SP with CP.  Then the $9,500 earns $953 of interest and he buys a $10, 400 CD that leaves $53 in the account.  In evaluating the $10, 400 as SP or CP the court said $9,500 SP from the $10,400 CD and $900 remaining was CP along with $53 remaining in the account (for total interest of $953).  This case gives us our breakthrough that you do not have to use Community Out first every time.

AF. Community Out would be $10,400 -$953 for $9,447 of CD being SP and $53 in account being SP.

AG. Review.  In the Marshall case in is the usual multi-issue divorce case.  W appealed and H counter-appealed.  W wanted earnings from partnership to be CP, gifts to H’s daughter and grandson was constructive fraud, and wants to be reimbursed for pre-marriage tax liability.  H argued that there was a pre-marital agreement (but it was from their first marriage), also court disagreed with H’s argument that it was a return of capital but his partnership agreement said it was salary and H also said that community had spent everything.  The court found that payment of taxes owed prior to marriage with CP entitled the W to reimbursement.  The gifts of money that H made to his daughter and grandson were upheld and not found to be constructive fraud.   W had a business and had debts from that business.  Temporary orders cannot be used to characterized property and H was saying because the temporary orders said each party would be responsible for their debts that it was W’s separate debt and when this happened that means that debt was not considered in the division of the martial property, which allowed the W to argue abuse of discretion.  The HH furnishings were allegedly owned by the partnership in which case they could not be divided or if the partnership had given them to the couple it which it would be the SP of each.  REMEMBER THERE IS NO SUCH THING AS A GIFT TO THE COMMUNITY.  The Mercedes is not a USUFRUCT (page 158).  The H also argued with having to pay W’s attorney’s fees.  It is a part of the just and right division, it is NOT a part of the TEXAS CIVIL PRACTICE AND REMEDIES CODE.  Then discussed traditional tracing cases, and the Sibling case give us the “COMMUNITY OUT FIRST RULE” which is not a presumption so it is just a tracing guide because we can also use the INTENT RULE.  The Tarver case is a strict case of tracing because the court found that the children could not trace to their mother’s half of CP (who died many years ago).  Did not link up that any of the assets from their mother’s estate was a part of their Dad’s estate now with 2nd wife.  The children were held to the burden of tracing.  The children may have a claim against father as a constructive trustee.  McKinley case has been established as the most liberal tracing case because the court did not take out the community first because there was $53 left in the account, instead the court used intent or clearinghouse method such that it was found to be H’s SP.

AH. Latham v.Allison on page 169.  The court held that his evidence was not clear and convincing and the CP will prevail. When tracing SP it is not enough to show that separate funds could have been the source of a subsequent deposit of funds.  Such conjecture does not constitute sufficient evidence to sustain appellant’s burden of tracing to overcome the CP presumption. It is not enough to show that it COULD have been the source, you must SHOW that it is the source by clear and convincing evidence. Conjecture is not allowed.  IMPORTANT RULE – PROFESSOR USES IT ALL THE TIME.

AI. Gibson v. Gibson on page 171.  H and W are arguing over the Cedar Creek property and a station wagon.  H sold land in Missouri for $8K and $5,500 went into H’s separate account and then transfer to a joint Texas account into which they deposited their social security checks.  They purchase Mesquite lot for $9,900 with the supposed $5,500 from the Missouri land sale and $990 gift from daughter, and loan on H’s truck and W’s insurance and $1,700 from daughter and $2,500 note.  This land was sold for $17,500 and put into a joint account and purchased Cedar Creek property for $6,500 and the title was in H and W’s name.  There are three types of tracing:

1. Dollar for dollar tracing. Put ten one dollar bills in a bag with CP dollars and keep track of the serial numbers and then spend it on an item and that item will be you SP

2. Community Out First Rule – one dollar is as good as another and you don’t need the serial numbers, just the first 10 dollars you take out of the bag are CP

3. Consumption Rule by showing that the community consumed everything such that what was left had to be SP. 

AJ. The Appeals Court reversed and remanded Gibson but we don’t know if he gets a chance to try to prove tracing again (another bite at the apple), probably not, on remand they probably just divided the property as CP.  Sometimes it is hard to understand what is being remanded but in this case the husband did not meet his burden of proof so he probably didn’t get a second chance.

AK. Snider v. Snider on page 174.  Couple was married on 10/3/72and had SP of $27, 642 and they spent $8,000 shortly after marriage to can trace $19,642 as H’s SP and over the years they made deposits and withdrawals into the account but the account never dipped below $19, 642 (important for tracing) and on 4/23/73 he deposited another $10,000 of SP that raised H’s SP to $29, 623 and it never decreased below $29, 642 and the balance at H’s the amount in the account is $35,809 and if you deduct out the $29,642 there is $6,167 of CP. This case is an excellent of COMMUNITY OUT FIRST such that if the account never dips below the SP amount, the SP remains intact.  This is a good case for tracing a bank account.

AL. Bakken v. Bakken on page 175.  W owns mutual fund that makes dividends and capital gains. The court says dividends are income earned after marriage and is CP. However, the court found the capital gains earned on a mutual funds is SP and analogizes it to land that increases in value, just because an acre of SP increases in value, the increase in value is not CP, it is SP.

AM. Carter v. Carter on page 176 establishes inception of title for earnest money contracts based on the Welder case.  There is also a tracing issue. H owns 159 shared of MPI stock (closely held corporation) prior to marriage (SP) and  it goes public at Stauffer and H gets 4,645 shares of Stauffer stock, which is still H’s SP.  This is called a MUTATION of property but it still remains H’s SP.  Later, another MUTATION occurs in that the 4,695 shares split and H now had 9,290 shares as SP.  H then sold some of the stock and paid community debts with the proceeds and also buys additional shares (still SP) and he also buy other stock and a van which were also found to be SP, because it was purchased with SP.  Evidence was sufficient and it was corroborated (unlike the Gibson case where Mr. Gibson could not corroborate his evidence).

AN. Presumption arising from conveyance through which title is acquired.

1. The general rule (440) of trusts says “where a transfer of property is made to one person and the purchase price is paid by another, a RESULTING TRUST, arises in favor of the person by whom the purchase price is paid, except as stated in Section 441, 442, and 444.  You determine the obligation at the time the transfer takes place.

2. Rule 441.  Rebutting the Resulting Trust.  A resulting trust does not arise where a transfer of property is made to one person and the purchase price is paid by another, if the person by whom the purchase price is paid manifests an intention that no resulting trust should arise.  Always look at what happened at the time title passed.  This is a presumption for STRANGERS  

a) If titleholder pays or takes on a note at the time of the transaction then the titleholder will hold a 50% interest and the other 50% will be held in trust for the person who paid the other half (unless 50% purchaser manifested a different attempt).

b) As opposed to purchaser paying 50% case and 50% note and then titleholder pays off the note.  The purchaser still has 100% interest via a resulting trust.

3. Rule 442 (a gift presumption), Purchase in the Name of a Relative. Where a transfer of property is made to one person and the purchase price is paid by another and the transferee is a wife, child, or other natural object of bounty of the person by whom the purchase is paid, a resulting trust does not arise unless the latter manifests an intention that the transferee should not have the beneficial interest in the property.  This is the presumption for RELATIVES.

4. Rule 443, Rebutting the Presumption of a Gift to a Relative.   Where a transfer of  property is made to one person and the purchase price is paid  by another, and the transferee is a wife, child, or other natural object of bounty of the person by whom the purchase price is paid, and the latter manifests an intention that the transferee should not have the beneficial interest in the property, a resulting trust occurs.

AO. Bybee v. Bybee.  Land is purchased for $28,800 and the down payment is comprised of $1,000 from grandfather (and both stipulate in the divorce that grandfather gets ½ interest in the land), W who was a fiancé at the time gave $200 for the down payment and $800 was paid by H.  Without the stipulation GF would have zero interest because he is presumed to have made a gift under Rule 442. If GF had made it plain that it was not a gift then GF would have been entitled to approximately 1/28.  The trial court granted her half of the half.  In other word H got ¼ and W got ¼.  However, W falls under Rule 440 and wife was only entitled to 1/144 interest under a resulting trust because at the time of the transaction she was a stranger to the transaction. The court reverses and remands for a complete re-division of the marital property because it skews the whole division.  Here, we took half of the biggest asset away from the W so she it probably it entitled to more of the other CP.  An appellate court cannot render a judgment on a division of property.  If an incorrect characertization has more than a de minimis effect on the division of the property, the case must be remanded.

AP. Smith v. Strahan on page 185.  This is 1856 case that is reversed based on an error in the jury charge.  Whether the jury should have been given a Rule 440 Charge or a Rule 442 charge.  Even today we are still getting reversals on erroneous jury charges.  The jury was told that there was a presumption that W was holding the land for the H and the jury should have been told that it is presumed that is was a gift to W and H has to rebut that presumption; otherwise W wins.

AQ. On March 19, class will be via video and the subject is Homestead or can watch it in AV.  It will not be on the exam.  It covers the last chapter (8) in the book.  Homestead rights are given via the Constitution and the Texas Property Code.

AR. Review.  Latham v. Allison there was an issue between executors of H’s and W’s estates and the question was whether or not certain funds could be traced into her estate as CP.  There was no documentary evidence to back up the appellent’s allegations.  Professor likes the quote at the top of page 171. In the Gibson, H attempted to trace from a SP home he owned in Missouri into 3 other properties and a Dodge Aspen and there was again conjecture and supposition and co-mingling of fund.  The court says there are three types of tracing:  dollar for dollar, the intent/community out first rule, or the community consumption rule.  Mr. Gibson should have used the community consumption tracing method because since they lived on social security, the land probably really was paid for with SP.  Snider used lowest intermediate separate balance to trace Mr. Snider’s SP (balances never went below a certain amount which allowed you to trace that it was still SP).  This case is also illustrative of the fact that you do not look at the beginning and endings balances (the rule in Tarver v. Tarver).  The Bakken says dividends from stock are CP but the capital gains on mutual funds are SP.  Will use expert accountants in tracing.  It is not title, but a claim, that will give rise to SP or CP (i.e., when did the claim arise?). Carter v. Carter deals with issue of closely held stock that went public (MUTATION) and the resulting new stock and its splits are still SP.  He sold some of the stock and paid some debts and purchases an auto and some other stock and since he kept separate accounts with strict controls he was able to trace and keep the SP characterization. Next looked at RESULTANT TRUSTS.  If grantee is the natural object of the grantor’s/payor’s bounty is will be presumed to be a gift unless different intention can be shown and if not related a resultant trust arises.  In the Bybee case, grandpa had a ½ interest and there was not dispute but had there been a dispute grandpa would have only be entitled to would be 1/28 and the wife was only entitled to 1/144 of the land (instead of the ¼ she received) so court remanded for a  re-division of the CP.  In Smith v. Strahan, wife was holding property for H and under Section 442 presumption that it was gift. The trial court instructed the jury incorrectly that we presume a resultant trust (Section 440) instead of presuming a gift as required by Section 442.  If the deed has no significant recital it is presumed to be a gift (SP to W) if Husband paid for it but that presumption can be rebutted. 

AS. A significant recital, absent fraud or mistake, you are stuck with the recital and you cannot use parol evidence to rebut it and there is no CP presumption.  Examples are:

1. To So and So held as their SP

2. To my wife, with love and affection or as a gift

3. Conveyed to spouse as his or her SP.

AT. SWITCHING PRESUMPTIONS. Start with presumption of CP, she says he paid for it but put my name on the deed and then the presumption switches to SP gift, and H must come it and rebut that presumption. Switching presumptions usually does not happen in law.

AU. What is our burden if we have a SP (Section 442) presumption?  This question is answered in Bogart v. Somer on page 188 and the court says it is CLEAR AND CONVINCING EVIDENCE.  The same standard used to rebut CP presumption is used to rebut the Section 442 gift presumption

AV. Johnson v. Johnson on page 188.  This is a purchase made with H’s SP with both names on the deed which means we may have a gift presumption under Section 142.  She did not make a gift argument until appeal.  She said it was CP at trial court and H testified that he never intended to give a gift such that H rebutted the Section 442 gift presumption based on both H and W’s testimony.  The court says there is another reason why the judgment should be affirmed because a party cannot treat a judgment as both right and wrong and W had accepted reimbursement (payment to the paying estate from the benefiting estate) for improvements to the property, which was acquiescing to the judgment that it was H’s SP.

AW. Peterson v. Peterson on page 190 in which the Appeal court affirmed the trial court property was SP.  We have a 442 situation in which H paid for property with SP and put the house in both H and W’s mane and we have a gift presumption that H must overcome.  On the day of closing and 28 days after getting married, the wife refused to move into the house without having her name on the title.  He paid for the house fully from an inheritance so it is SP.  In this case the H actually took an affirmative action put the wife’s name on the title (unlike the Johnson case in, which he just thought Texas titled land that way).  Peterson was pressured into making gift so there was no free and gratuitous transfer so he was able to rebut the gift presumption.  This case could have went either way, it is entirely up to the trier of fact to determine the credibility of the witnesses.  Homestead rights only arise upon death NOT divorce. Parol evidence can be used if there is no significant recital to rebut the gift presumption.

AX. Whorrall v. Whorrall on page193.  H and W purchase house for $55,00 and H put in his SP of $500 and W put in her SP of $21,000 and they financed the rest. H has a 0.9% interest, W has a 37.6% interest and the community owns 61.6%. W is given the entire house and its associated debt.  W successfully rebutted the CP presumption and was able to trace and prove that she had a 37.6% SP interest.  H also argues that she paid $21K and put his name on the deed and therefore you have a Section 442 gift presumption to the H.  So the character in this property in really a tenancy in common between H, W, and Community estate and the court gives the entire thing to W.  H won on the point that the court cannot divest a person of his SP, in this case it was 0.9% and it does not matter that it is such a small amount.  The court cannot order her to buy H out or H to accept buyout, the only thing they can do is order the house sold so H can get his 0.9%interest.  This is a good example of why it can be important leverage to get a SP interest in the property.  H fought hard for the 0.9% interest because it throws the whole thing back to the trial court.  An appellate court cannot do a property division, it must remand to the trial court.

AY. Significant recitals. You have deeds from spouses or from other persons, which says to Sally Smith in exchange for $10K of her separate property.  Deed could also say this is conveyed to H and W as SP.  If spouses are in privity to the recital they cannot rebut a significant recital  

1. Paid for with SP

2. Conveyed as SP

3. Conveyed out of love or affection

a) Cannot be rebutted absent fraud or mistake

b) Parol evidence is not allowed

AZ. Messer v. Johnson on page 197.  Land was conveyed to W as her SP and H took part in the deed, she dies, and H says it is CP in the estate and he gives it to his new wife and deceased wife’s niece sues because she says it was deceased’s aunt’s SP and trial court allowed evidence that H was protecting the land from his son from a previous marriage and the trial court bought it but the trail court should not have admitted this testimony.  Since H was in privity to the contract he cannot rebut the SP presumption and court can render on the character of the property. H had a LE on the property and could sell it for his “comfortable support” but he can’t transfer it to his new wife and he will be considered to have abandoned the property and the niece can take the property as the remainderman.

BA. When offered by a party to the transaction, or by one in privity with a party, parol evidence is not admissible to rebut a significant recital, in the absence of allegations of fraud or mistake entitling the party to equitable relief.  If parol evidence is not allowed and it comes in at trial, you must object or it will not be preserved on appeal.

BB. The non-grantee spouse is a party to the transaction if he is grantor, if he signs executory contract of sale, without joining in the deed, if he signs the promissory note and deed of trust executed as part of the transaction, or if he is MERELY PRESENT when the deed recitals are drafted. 

BC.  When the non-grantee spouse is not a party to the transaction, he may offer parol evidence to contradict the recital, and such evidence is admissible. 

BD. Credit transactions- when you purchase something on credit while married it is presumed to be community debt.  If you have a Neiman Marcus credit card prior to marriage it is separate credit and balance was $0 at marriage but has a balance of $10,000 upon divorce (you were very divorced) and it may be community debt but Neiman’s can go after your  SP for payment of your debt after divorce because it is still you separate credit.  There are ways to have separate credit and have what you purchased with separate credit is SP.

BE. McClintic v. Midland Grocery & Dry Goods Co. on page 201.  The suit is between the W’s nephew and Midland. H was disabled and W’s brother paid for property and put it in W’s name and she later transfers the property to W’s brother’s son (nephew).Midland had a judgment against H and they are trying levy against the property contending it is CP.  If it is W’s SP, Midland cannot levy on the property. Title incepted during marriage so have a CP presumption that can be rebutted.  However, the land was bought with gifts of $$ (SP) from W’s brother (of course this works in the nephew’s favor, the brother’s son).  Everybody who testified in this case had an interest in this being SP, court should have asked the seller (who held note) who he would have held responsible for the loan.  This is a liberal characterization of SP.

BF. Review.  We dealt with credit and if you purchase something during marriage on credit it is presumed to be community credit even if it is only based on one spouse’s income unless the language in the loan agreement states specifically that it is SP, it also helps if the other spouse agrees as in the Ray v. US case (dealing with flower bonds).  It is CONTROLLING that the bank would only look to SP for repayment and the separate credit created the SP (the bonds).  A tenancy in common (between the separate and community estate) will be established if you use SP and community credit are used to purchase an asset such as an asset.  If GMAC credit or the bank will agree Tripp v. Burleson out of the Houston Court of Appeals in which got a bank to look only to her SP to finance her partnership interest in law firm was still community debt because her income would be used to repay the SP because the spouse did not give permission (a recent case). So it is difficult to get separate credit in Texas)

IV. Chapter 3, Reimbursement and the statutory equitable interest.  The first time we saw the concept of reimbursement was in Rice v. Rice in 1856, in which a kitchen built onto a SP house and the improvement to the house was found to follow the character of the property to which it is attached.  Building a house on SP lot in River Oaks results in a SP house (it attaches to the soil) that would result in economic contribution and previously reimbursement (over which the court had complete discretion in determining the amount of reimbursement).  The two primary types of economic contribution are improvement and purchase money and it is questionable whether the other types of reimbursement still apply.

A. Horlock v.Horlock on page 228.  H had three daughters from his first marriage (first wife died).  H had a son with W2 and she says the gifts to his daughters was a fraud on the community, says it was actual and constructive fraud (daughters were not left anything in their mother’s will).  H had someone else sign the gift tax returns (instead of W2) – amazing because he had no intent to deprive W2 of her rights and to keep the marriage on an even keel.  The gifts did not hurt the marriage so the court said there was no actual fraud (court wanted malice or intent).  Constructive is easier to prove based on the size of the gift, the remaining estate left to support W2 (adequacy of estate remaining), and the relationship of the donor and donees (daughters were the natural objects of his bounty) and the burden of proof was on H to prove that the gifts were fair.  The gifts were only 13% of the total estate and the court found no constructive fraud.  The next issue was the right of H’s separate estate for reimbursement from the community estate.   H made no attempt to trace because he did not have the record.  The trial court found as a matter of law that H’s separate estate had benefited the community estate and was the base upon which the community estate was built and the community estate never dipped below the $1M that H brought into the marriage.  This is called BEGINNING BALANCEE REIMBURSEMENT (also saw this in Schecter v. Schecter and also in Schmidt v. Huptmen).  The trial court used this reimbursement in the division of property that resulted in a disproportionate division of the marital property) and that equity was well served in granting H reimbursement.  The H’s separate estate served as a strong foundation upon which the community’s wealth was built.  Equity is well served by reimbursing him for that initial investment.  W wanted the washateria to be $100K in the trial court and H said it was a $5K washateria and it was awarded to wife and now she wants it be valued at $5K to show she did not receive enough.  LESSON:  be careful at how you value marital assets or you might end up with a “$100K (or is it really $5K?) washateria.”  W was trying to bolster her claim of abuse of discretion.  Court may also have a spouse to develop two equal lists of all the community property and then allows the other spouse to choose which list he wants to be awarded.  The collegiate stock was equally divided between them and H had to service the debt on the stock and now W is saying I don’t want the stock, it should be his SP and she could show that $100K of community funds had went into the stock and she was able to show that the stock was SP (it had mutated) and the community was allowed $100K reimbursement that was spent on the stock.  Once separate property is dissipated or spent, you cannot get it back as your SP, you can only get reimbursed for using the SP as the base for CP but you will never get SP back.  You can be reimbursed via a money judgment or liens.

B. Reimbursement for time, toil, and talent is dealt with in the new economic contribution statute is dealt with in Vallone v. Vallone.  H and W were married in 1966, in January 1969 Dad gave the restaurant to H (used restaurant equipment that was 47% of the restaurant’s capitalization which he sold to capitalize his new continental restaurant and 53% came from community properties) and the restaurant was incorporated in August 1969 ($9,365 or 47% from equipment and $19,633 or 53% from community cash).  The father’s statement that he gave equipment to Tony validated that it was a gift.  If this was a sole proprietorship, it would have remained CP but by capitalizing $9K of equipment he got 47% of $1M or $470K of SP from a $9K gift (just as a result of capitalizing the restaurant).  As a result the wife got $350K, which he was to pay via a promissory note secured by the restaurant (that the court valued as $1M).  W argued that it was either CP because H worked there all the time or in the alternative she was entitled tot reimbursement because every hour that Tony spent at the restaurant (18 to 20 hours per day), 47% was going to H’s separate estate and because time, toil, and talent are community effort.  W’s argument was that the hours spent building H’s separate estate.  The Supreme Court agreed with the theory that the community estate could be reimbursed for time, toil, and talent expended on the separate estate; unfortunately W did not plead specifically because her pleadings ask that she be reimbursed for money or property that was used and thereby waived her claim for time, toil, and talent.  She should have pleaded for the reimbursement of the value of time, toil, and effort expended by H is controlling and directing a business entity claimed by H as separate martial property.  DO NOT PLEAD FOR MONEY OR PROPERTY EXPENDED.  In the Norris v. Norris case, a party has the right to spend a reasonable amount of time maintaining their separate estates but it cannot be 47% per the case.  It is not far fetched to expect lawyer to plead for time, toil, and talent because the court will not allow liberal pleadings when finances are involved.  The dissent believes that this is a characterization issue and not a reimbursement issue because time, toil, and talent is community effort and everything the spouse brings in is CP and so the increase in the restaurant is a result of this community time, toil, and talent and therefore it changes the character because it is 47% (dissent latches onto the Norris opinion).  The Vallone case cements how stock will be treated because it treats the restaurant stock the same as if H’s father had given him tech stock that increased in value but if time, toil, and talent are involved there will be a right to reimbursement. W’s lawyers thought they had pled broadly enough to include time, toil, and talent but they had not.  This is still the BEST WAY to protect SP if you are going to have a gold mine.  This is still good law using the basic marital property concepts (unlike Ray v. U.S. in which flower bonds were outlawed).

C. After Vallone, the Supreme Court had to apply the time, toil, and talent theory and then we have the Jensen in which the Supreme Court wrote three opinions and withdrew the first 2 opinions.  H had a SP publishing company that had increased in value during the marriage and the issue was whether that increase in the value of the SP stock in publishing company in CP or just entitled to reimbursement.  Jensen I said the enhanced value resulting from time, toil, and talent BELONGS to the community but the Court did not say what belongs means.  If the increased value is tantamount to a right of reimbursement, then the burden of poof is upon the spouse claiming the right of reimbursement to establish that the community has not been adequately compensated.  However, if the increased value presents a question of characterization, the burden is on the spouse owning the SP corporation to prove and C&C evidence to prove it is SP by showing that something other than the mere efforts of the spouse caused the increase and other similar facts.  Jensen II established that the court had not abandoned the inception of title rule as Jensen I seemed to indicate and characterized the stock of the closely held corporation in Jensen as SP.  Jensen II said the enhanced value of the separate stock is one of the factors to be considered by the fact finder in determining the value of the community time and effort expended.

D. Review.  Horlock dealt with reimbursement that was awarded through the use of the beginning balance method.  This method cannot be used for tracing but the court will give you beginning balance reimbursement.  H got 66% because he was taking a lot of debt.  The Marshall case dealt with actual and constructive fraud relative to H’s gifts to daughters. The next case dealt with stock that W wanted to be characterized as SP because she wanted to  be reimbursed for the money that had been poured into t he stock.  W ended up with a $100K washateria (her appraisal was used rather than H’s appraisal of $5K).  The Vallone case is the first Texas case that recognized reimbursement for the value of time, toil, and effort (even though the court did not award W any reimbursement for time, toil, and talent).  The courts have never defined what percentage of time, toil, and talent would trigger reimbursement; however, we know 47% is too much per Jensen.

E. Jensen v. Jensen on page 251.  Jensen I rocked the marital property legal community (in July 1883), Jensen II was in November 1983, and the official Jensen was in February 1984.  The court looked at whether H was reasonably compensated for his time, toil, and talent he expended on his SP newspaper.  H owned 48% of newspaper in may 1975 and married in July 1975 and from 1975 until 1979, when they separated H earned $64-115K as salary.  H says stock has increased in value from $75K to $750K and W says it has increased in value to $1.25M and W says she should be reimbursed because his time, toil, and effort increased the value of the stock between  $600K and $1M  (depending upon whose estimate you used).  H’s argument was that he was reasonably compensated for that time, toil, and talent (and Jensen I accepted this) and the expert said it was reasonable given that he owned the company but that if you had to hire somebody off the street (a non-owner) it would not be reasonable.  The court said that that H’s actual remuneration was salary, bonus, and dividends (dividends are usually not associated with your working so this is questionable).  Dividends are income and are SP.   There are other things that could be remuneration such as the company paying for your life insurance, paying for a health club membership, or money to upgrade your car (however, expense accounts are not remuneration).  CONSIDER ALL THE PERKS IN REMUNERATION.  W would like to own part of the increase (the value of half the increase or $500K as opposed to $200K ($600K reasonable values of TTE, $600K, minus actual remuneration of $400K) of reimbursement that she may not get 100% of $200K, it just goes into the community estate.  The concurrence says the court is deviating from the Vallone case by allowing general pleadings but don’t rely on this.  ALWAYS USE SPECIFIC PLEADINGS.  Jensen III deleted thee sentence that says:  “the enhanced value of the separate stock is one of the factors to be considered by the fact finder in determining the value of the community time and effort expended.”  THE THRESHOLD ISSUE from a practical standpoint is whether the stock actually increased in value because you need to make certain that thee value of the SP can reimburse the community estate; otherwise, you will not pay the expense of proving reimbursement is required (via expensive experts).  The court deleted the increase in value as a factor to be considered because the increase in value does not equate to the amount of reimbursement (it is what the reimbursement would be paid from).

F. BASIC FORMULA to determine reimbursement for time, talent, and effort.  Reasonable value of time, talent, and effort minus the actual remuneration (REMember REMunerate). 

G. Trawick case on page 255 deals with the Jensen formula in more detail.  This case is very similar to the Jensen case.  H owned a closely held business that he acquired prior to the marriage.  He owned ¾ of the stock and he was the COO.  The company was created in 1968 and incorporated in 1976 and he married later in 1976 and he died in 1980.  The company’s value increased by $500K and H’s portion of that was $375K.  Increase in lava lamp company is not due any person, it is because of the public’s bad taste.  Similarly, there was a jury finding that only 55% of H’s increase or $190K was attributable to H’s TTE (this is the threshold issue).  Thee expert testified that Mr. Trawick should have been making between  $60K to $100K per year or $240 to $400K for the four years.  He received a salary of  $2K per month or $96K over 4 years.  The rental payments the company paid h was not remuneration for TTE (he would have received the rent even if he had not worked).  The salary, expense account, and company car paid to W was not a part of his compensation unless it was a SHAM and then it would be H’s income.  Expense Account is not compensation unless what you draw from the expense account exceeds what you paid.  Life insurance, health club memberships were also remuneration.  Court said those perks were a wash because the outside person making $60-$100K would get those perks also.  The court said the range for reimbursement was $144K($240K minus $96K) to $304K($400K minus  $96K).  If reimbursement is determined to be $304K it exceeds the increased value of $190K and the court did not rule on whether the  $190K is a ceiling such that the community could not be reimbursed more than that ($190K) and the parties should be mindful of this upon remand.  This ceiling issue has not yet been decided by Texas court.

H. Thomas. V. Thomas.  The retained earnings in a Subchapter S corporation are taxed to the individual as income.  Whenever the retained earnings ($146K) are paid they will be CP even though already earned and taxed and H says but we will be divorced when they get paid so they will be H’s SP.  W says the retained earnings were earned during the marriage and they had already been taxed on the income.  The retained earnings are neither SP nor CP, it is corporate property and is not even available for division.  The court treats the Subchapter S retained earnings the same as it would treat a partnership interest (using the entity approach), so when retained earnings are paid, after the divorce, it will be H’s SP.  She could also get reimbursed for the taxes paid on the retained earnings but it would only have been $20K as opposed to $73K (one half of $146K).  The next issue in the case dealt with using community credit to enhance the separate estate.  The city of Alexandria, La, offered low interest bonds for a warehouse if Coke employed so many local people.  H was also a guarantor on the bonds which means the community credit saved the company $150; however, they awarded this to the H but since there is no cash (it doesn’t really exist).  He received nothing because the jury tacked on a value to something that was intangible.   So the court said there is a $1M estate that was split 50/50 and each supposedly got $500K, but really it was an $850K estate and W got $500K and H got $350K.  W’s lawyer created a $150K asset that W got (creative lawyering).  The community really did benefit from this because the community received significant dividends between 1976 and 1985.

I. Economic contribution.  Precursor cases.

1. Anderson v. Gilliland on page 221.  W owned a piece of property that was her SP and during the marriage, H and W build a house on the property and spend $20K of community funds and H dies and his daughter wants to be reimbursed for the enhanced value of the house less the mortgage which is now worth $54K (so daughter wants ½ of $54k minus $10K or $22K).  This issue is whether reimbursement is cost or enhancement and the court said enhancement because they treated the house as stock.  So the community is entitled enhancement value.  THIS IS NO LONGER THE LAW - IT HAS BEEN REPLACED WITH ECONOMIC CONTRIBUTION.  What we saw in this case is that the courts in Texas were using different valuation methods ranging from the cost of the improvements and other used the increase in the value of the property and other courts used the lowest of the two.  The court determined that using EHNANCMENT VALUE was the fairest. If you used  SP inheritance to put in a pool that increased the value of your property by $40K, the SP will be entitled to $40K of reimbursement.

2. Heggan v. Pemeltonon page 223.  The case a reimbursement issue but rather than saying we are putting a lien on the SP that was improved, the court put a lien on the property to equalize the division and this was not allowed.  You may impose equitable liens on SP only for compensable reimbursement.  There were 2 reasons that the Heggan lien was unenforceable – because it was not for reimbursement (it was to equalize division of property) and because it was against the homestead, which may have Constitutional ramifications.

3. The Pennick case on page 259. H owned several SP rental properties and the rental income during the marriage were CP and he used this income to pay off his SP debt on the houses and to live off of (the rental properties were his income).  Upon divorce, W wanted reimbursement for the amount of community income that paid off the SP debt and H’s defense was that the tax benefits received from the rental properties were more than what was paid on the SP debt.  This was cornerstone of the old reimbursement law that reimbursement was equitable and discretionary.  This case led to the new Texas law that affected purchase money improvements and CP used to pay SP debt. 

J. REVIEW.  We have been talking about various types of reimbursement.  We started with Horlock case and then went on to Vallone, Jensen, and Trawick that dealt with reimbursement of time, toil and effort and that is where we get our formula that is the value of the time, toil, and effort less any remuneration.  We must also deduct the increase in the value of the SP which is the threshold inquiry because if there is no increase in the value of the SP why go after reimbursement (it is not a part of the formual)? Another case says the retained earnings in a Subchapter S Corporation, W could have possibly be reimbursed for the taxes paid on there. Can also be reimbursed for the community debt that was used to benefit the other spouse’s CP.

K. REIMBURSEMENT FOR PREMARITAL FAMILIAL OBLIGATIONS.

1. Pelzig v. Berkebile on page 271. W was not entitled to reimbursement of payments of child support and alimony because she knew about it when she went into the marriage.  She was entitled to reimbursement for payments made on a New York house that he had a separate interest in from his prior marriage 

2. Butler v. Butler on page 274.  W wants reimbursement for payments to a child born to another woman after H and W were married.  The child was a product of an adulterous relationship and W did not have full knowledge as in the Pelzig case. Because the child support obligation did not arise until after marriage and hid the child from his wife and used CP to pay the child support, the community estate was entitled to reimbursement.  So this case turned on the issue of W’s KNOWLEDGE.  Also H’s payments were not voluntary, not court ordered.  The $30K that he nonchalantly said he paid was reimbursed out of H’s separate funds.

3. Farish v. Farish on page 276. This issue is whether the community is entitled to child support and lawyer’s fees relative to the child from his previous marriage and also his legal fees.  W2 says he paid $430K to child from first marriage out of community funds and she is entitled to reimbursement which means H would be paying child support twice, once to the child and again to W2 upon divorce.  The trial court agreed but the Appeals Court held that court ordered child support is not subject to reimbursement, so in the Butler case would have had a different result had there been a paternity action and court ordered child support.  What if we have a stay at home husband who has a separate trust fund or oil properties and the wife has a community pay check and because it has been more convenient to pay child support from the salary rather than going into the trust fund or oil properties, this case says that W could not be reimbursed.  This case foreclosed considering equity.

4. One of the reasons that reimbursement was brought to the attention of the Texas legislature was that judges were not using their discretion correctly (if at all) and therefore it should be mandated via statute.

5. Page 282 has the statute, EQUITABLE INTEREST OF COMMUNIYT ESTATE IN THE ENHCNED VALUE OF SP, which seemed to have the effect of divesting parties of SP (unconstitutional).  It was effective on 9/1/99 and repealed on 9/1/01 and it was universally hated and cases involving it usually settled and no case ever made it to appeal on the case.  The three people responsible for the statute could not agree on what the statute meant.  The title has equitable in it because someone complained that the effect of the statute was to remove equity.

6. Current law on ECONOMIC CONTRIBUTION (it took 2 years to hammer out this new statute) was effective on 9/1/01 but was passed in May 1999 (?).  First look at Section 3.006, Proportional Ownership of Property by Marital Estates:

a) If the community estate of the spouses and the separate estate of a spouse have an ownership interest in property, the respective ownership interests of the marital estates are determined by the rule of inception of title.  THIS SAYS INCEPTION OF TITLE RULES, it is irrelevant who paid off the loan, rather we look at the character of the property at the time title incepted.

7. Section 3.401, DEFINITIONS IN THIS SUBCHAPTER

a) CLAIM FOR ECONOMIC CONTRIBUTION means a claim under this subchapter

b) ECONOMIC CONTRIBUTION means the contribution to a marital estate described by § 30402  

c) EQUITY means, with respect to specific property owned by one or more marital estates, the amount computed by subtracting from the FMV of the property as of a specific date the amount of a lawful lien specific to the property on that same date 

d) MARITAL ESTATE means one of three estate

(1) The CP owned by the spouses together and referred to an the community marital estate

(2) The SP owned individually by the H referred to as a separate marital estate, or

(3) The SP owned individually by the W, also referred to as a separate marital estate

e) SPOUSE means a husband, who is a main, or a wife, who is a woman.  A member of a civil union or similar relationship entered into in another state between persons of the same sex is not a spouse.

8. Section 3.402, Economic Contribution, give you the FORMULA, it is the dollar amount (covered purchase money reduction and improvements)

a) The reduction of the principal amount   of a debt secured  by a lien on property owned before marriage, to the extent the debt existed at the time of marriage

b) The reduction of the principal amount of debt secured by a lien on property received by a spouse by gift, devise, or descent during a marriage to the extent the debt existed at the time the property was received

c) The reduction of the principal amount of that part of a debt, including a home equity loan

(1) Incurred during the marriage

(2) Secured by a lien on property and

(3) Incurred for the acquisition of, or for capital improvements to, property

d) The reduction of the principal amount of that part of a debt:

(1) Incurred during the marriage

(2) Secured by a lien on property owned by a spouse

(3) For which the creditor agreed to look for repayment solely to the separate martial estate of the spouse on whose property the lien attached; and

(4) Incurred for the acquisition of, or for capital improvements to, property.

e) The refinancing of the principal amount described by Subdivisions (a)-(d), to the extent the refinancing reduces that principal amount in a manner described by the appropriate subdivision; and

f) Capital improvements to property other than by incurring debt

g) ECONOMIC CONTRIBUTION does not include the dollar amount of (THIS IS IMPORTANT:  you can still have claim for CL reimbursement):

(1) Expenditures for ordinary maintenance and repair or for taxes, interest, or insurance; or

(2) The contribution by a spouse of time, toil or effort during the marriage (can you be reimbursed for the time, toil, and effort for capital improvements that could have been subcontracted out?  This is still an answered question).

9. Section 3.403, CLAIM BASED ON ECONOMIC CONTRIBUTION

a) A marital estate that makes an economic contribution (CONTRIBUTING ESTATE) to property owned by another marital estate has a claim for economic contribution with respect to the BENFITTED ESTATE (the estate that received increase equity)

b) The amount of the claim under his section is equal to the PRODUCT of:

(1) The equity in the benefited property on the date of dissolution of the marriage, the death of the spouse, or disposition of the property; MULTIPLIED BY

(2) A FRACTION OF WHICH:

(a) The NUMERATOR is the economic contribution to the property by the contributing estate; and

(b) The DENOMINATOR is an amount equal to the SUM of:

(i) The economic contribution to the property by the community estate

(ii) The equity in the property as of the date of the marriage or, if later, the date of the first economic contribution by the contributing estate

(iii) The economic contribution to the property by the benefited estate during the marriage

(3) The amount of a claim under this section may be less than the total of the economic contributions made by the contributing estate, but may not case the contributing estate to owe funds to the benefiting estate

(4) The amount of a claim under this section may not exceed the equity in the property on the date of dissolution of the marriage, death of a spouse, or disposition of the property

(5) The use and enjoyment of property during a marriage for which a claim for economic contribution to the property exists does not create a claim of an offsetting benefit against the claim.

10. Section 3.404, APPLICATION OF INCEPTION OF TITLE RULE, OWNERSHIP INTEREST NOT CREATED (says that this statute does not affect inception of title doctrine and that is does not create an ownership interest).

a) This subchapter does not affect the rule of inception of title under which the character of property is determined at the time the right to own or claim the property arises

b) The claim for economic contribution (equitable interest) created under this subchapter does not create an ownership interest in property, but does create a claim against the property (almost like the Jensen case all over again) of the benefited estate by the contributing estate.  The claim matures on dissolution of the marriage or the death of either spouse.

11. Section 3.405 MANAGEMENT RIGHTS.  This subchapter does not affect the right to manage, control, or dispose of marital property as provided by this chapter.

12. Section 3.406, EQUITABLE LIEN (SP will be the focus of the lien)

a) On dissolution of a marriage, the court SHALL impose an equitable lien on the property of a marital estate to secure the claim for economic contribution in the property by another marital estate

b) On the death of a spouse, a court SHALL, on application for a claim of economic contribution brought by the surviving spouse, the personal representative of the estate of the deceased spouse, or any other person interested in the estate, as defined by Section 3, Texas Probate Code, impose an equitable lien on the property of a benefited marital estate to secure a claim for economic contribution by a contributing marital estate.

c) Subject to homestead restrictions, an equitable lien under this section may be imposed on the ENTIRETY of a spouse’s property in the marital estate and it not limited to the item of property that benefited from economic contribution.

(1) Court has broad powers to establish the lien 

13. Section 3.407, OFFSETTING CLAIMS.  The court shall offset a claim for one marital estate’s economic contributions in a specific asset of a second marital estate against the second marital estate’s claim for economic contribution in a specific asset of the first marital estate.

14. Section 3.408, A CLAIM FOR REIMBURSEMENT

a) A claim for economic contribution does not abrogate another claim for reimbursement in a factual circumstance not covered by this subchapter.  In the case of a conflict between a claim for economic contribution under this subchapter and a claim for reimbursement, the claim for economic contribution, if proven prevails (EC trumps reimbursement)

b) A claim for REIMBURSEMENT includes:

(1) Payment by one marital estate of the UNSECURED LIABILITIES of another marital estate; and

(2) Inadequate compensation for the time, toil, and effort of a spouse by a business entity under the control and direction of that spouse

(3) The Court shall resolve a claim for reimbursement by using EQUITABLE PRINCIPLES including the principles that reimbursement may be offset against each other if the court determines it to be appropriate.

(4) Benefits for the use and enjoyment of property may be offset against a claim for reimbursement for expenditures to benefit a marital estate on property that does not involve a claim for economic contribution to the property.

15. Section 3.409, Nonreimbursable Claims, The court may not recognize a marital estate’s claim for reimbursement for:

a) The payment of child support, alimony, or spousal maintenance

b) The living expenses of a spouse or child of a spouse

c) The contribution of property of a nominal value

d) The payment of a liability of a nominal amount

e) A Student loan owed by a spouse 

16. Section 3.410, EFFECT OF MARITAL PROPERTY AGREEMENTS (Professor likes this).  A premarital or marital property agreement, whether executed before, on, or after 9/1/99, that satisfies the requirement of Chapter 4 is effective to waive, release, assign, or partition a claim for economic contribution under this subchapter to the same extent the agreement would have been effective to waive, release, assign, or partition a claim for reimbursement under the law as it existed immediately before 9/1/99, unless the agreement provides otherwise.

L. Rules for Economic Contribution

1. You can have both a claim for economic contribution and a claim for reimbursement if facts exist that are not covered by this subchapter. If the claims conflict, the claim for economic contribution prevails.

2. Statutory reimbursement is now defined as payment by one marital estate of unsecured debt of another estate and inadequate compensation for time, toil, talent, and effort

3. Equitable principles apply to reimbursement claims.

4. Use and benefits may be offset for reimbursement claims

M. You are not longer looking at how much the improvements increased the value of the property, you are just looking at FMV, which means the spouse could be reimbursed for the increased market value (SP Taco Stand purchased for $30K in an area of Dallas that took off and he paid payments with CP and when he sold it he got $1M for the land.  This is OK because he was selling but what if this a home that had gone up in value dramatically and the spouse gets economic contribution on the increased value – could be up to $300-400K).

N. Review on economic contribution

1. If it deals with purchase money, capital improvements, or liens, it falls under the new economic contribution statute.  What if you don’t fit in Section 3.402 criteria and yet you are barred by 3.409?  She can’t think of anything that would fall into this category.

2. Know what is barred by reimbursement.

3. Economic contribution will get you more than reimbursement ever did (i.e., the Taco Stand case).

4. Cases affected by the Economic Contribution statute (n

a) Anderson v. Gilliland affected

b) Hagen v. Pembleton affected

c) Horlock still  have beginniing balance

d) Pennick affected by statute

e) Vallone is still good for time, toil, and effort 

f) Thomas was not affected

g) Pelzig was codified the statute

h) Butler was reversed by the statute

i) Farrish was codified by the statute

V. Chapter 4, Management and Liability of Property During the Marriage

A. Power to manage includes:

1. The power to contract

2. The power to sue

B. See TFC Section 3.101 through 3.103 and 3.301 though Section 3.309

1. Section 3.101, managing spouse has sole management, control, and disposition of that spouse’s SP.

2. Section 3.102, Managing CP

a) During the marriage, each spouse has the sole management, control, and disposition of the CP that the spouse would have owned if single, including:

(1) Personal earnings

(2) Revenue from SP

(3) Recoveries from PI

(4) The increase and mutations of, and the revenue from, all property subject to the spouse’s sole management, control, and disposition

b) If CP subject to the sole management, control, and disposition (MCD) of one spouse is mixed or combined with CP subject to the sole MCD of the other spouse, the mixed or combined CP is subject to the joint MCD of the spouses, unless the spouses provide otherwise by power of attorney in writing or other agreement  

c) Except as provided by Subsection (a), CP is subject to the joint MCD of the spouses unless the spouses provide otherwise by power of attorney in writing or other agreement.

3. Section 3.102, Managing Community Property (if it would have been your SP had you not been married, such as earnings or dividends, and you put it in a separate account, it is under your sole management and control and your souse cannot get to it even though it is CP).  You must characterize the property being sought by the 3rd party creditors and then you must determine how the property is managed and there are 5 categories: 

a) H’s SP

b) H’s sole management CP

c) Joint Management CP (co-mingling your pay check)

d) W’s sole management CP

e) W’s SP

4. The categories of liabilities

a) H’s or W’s SP debt (a Ray debt, flower bonds, where creditor only agrees to look only to SP for repayment) can only be satisfied by SP

b) H’s or W’s pre-marital liabilities (W owes Neiman’s credit card prior to marriage). SP, Sole Management CP, and Joint Management CP (but not if you keep your earnings in a sole management checking account) will be liable for pre-marital liabilities.  Pre-marital debt is treated the same as non-tortious liabilities (debt acquired after marriage).

c) H’s or W’s Non-tortious liabilities during marriage.  SP, Sole Management CP, and Joint Managing CP will be liable for these types of debt. 

d) H’s or W’s tortuous liabilities during marriage. Everything is liable including sole management CP.  The only thing that is safe is your SP (the non-tortfeasor spouse’s SP).  If it is pre-marital tortuous liability the sole management CP of the non-tortfeasor spouse will be protected.

e) The joint liabilities of spouses can be satisfied out of all five categories of management property (SP, sole and joint management CP).

5. Pre-marital IRS debts are an exception because these debts are not limited to sole management CP, they can go after the joint management CP.  Everything is liable except the other spouse’s SP (like torts).  This is due to other rules of law; however, the IRS will look to Texas law to characterize the property.

6. Cockerham case on page 291.  The wife’s debts from the dress shop are non-tortious liabilities during marriage (the dress shop is bankrupt and the creditors are after the Cockerhams), which means the creditors can go after everything except the H’s SP and sole management CP (per the chart on page 290).  The 320 acres of land was really 160 acres SP and 160 acres CP.  Next we must determine if the 320 acres are jointly or solely managed.  The court found that the property itself was jointly managed because the land was in both H’s and W’s name and they were both on the loan.  Next the court had to determine if the dairy business was joint managing CP and they said yes because it was more than just the H’s earnings being put in a separate account, the dairy business also included earnings from community assets.  Finally, the bankruptcy trustee wants the debt to be characterized as joint liabilities so t hey can get to H’s SP, which included the 160 acres. The court look to H’s involvement (he paid bills, she could write checks from H’s checking account, took advantage of tax benefits of dress shop’s losses, and got loan for dress shop) in the dress shop to determine that the dress shop liabilities are joint liabilities and they can go after H’s SP.  Also H did not get reimbursed first for gifts outside the marriage and gave the bankruptcy trustee priority.  The only thing protected from the creditors in this case was the homestead.  The dissent doesn’t think these are the H’s joint debts.  Under today’s law under Section 3.201(a)(1), the bankruptcy trustee would have to prove that W acted as H’s agent and you cannot assume agency solely because of the marriage relationship per Section 3.201(a)(c).   Section 3.201 assists you in determining what type of liability it is.  If the spouse’s name is not on the loan, you have to prove agency to establish the debt as a joint liability.

7. Nelson v. Citizen’s Bank on page 303.  The loans have a dragnet clause.  There was no evidence that W was an agent of the H in the warehouse business and the mere signing of a loan (the ranch note) or the marriage relationship itself does not establish active involvement in the business.  So H’s non-tortious liabilities can only reach the H’s SP, Sole Management CP, and Joint Management CP but cannot get to the W’s SP or Sole Management CP.

8. Jamail v. Thomas on page 397.  Attorney Jamail sues for tortuous interference with a contract.  Insurance company settles with H and W without informing or including the attorney but attorney only has a contract with H and not with W.  W did not RATIIFY the contract that H had with Jamail and this ratification was not proven.  This was PI, which would have been SP for W if she had not been married so it was sole management CP and therefore H could not contract for W’s sole management CP.  PI recoveries give that spouse sole management and control, so this helped PI attorneys.

9. McDonald v. Roemer on page 312.  The court said that since the H had nothing to do with the W’s leased land, only the W was liable (her SP and sole management CP and the joint managed CP).

10. Medenco v. Myklebust on page 313.  Company refused to turn over information in H’s stock options and retirement (H’s sole management property) to W.  Company said The Supreme Court said the ER does not have to turn over information about EE’s benefits to Spouse.  The court said W should have used the rules of discovery to get the information so she lost her case that H and ER defrauded her. OBTAIN THE DISCOVERY METHODS (requests for admissions, interrogatories, depositions).   This is a PROCEDURAL CASE.

11. Review.  MEMORIZE the chart on page 290 and once you determine the character of the debt and the property you will be able to determine what property is subject to the liabilities.  Cockerham case is important because it shows the exact analysis that must be used to determine if a spouse’s property will be liable for debts.  It is still good law.  The debt from the dress shop is assumed to be the wife’s debt so her SP, sole management CP, and joint management CP will be liable for the debt.  320 acres:  160 was H’s SP and 160 acres was joint management CP, and the dairy business was joint management CP and liable, and finally the bankruptcy trustee wanted the debt to be a joint debt so he could go after H’s sole management CP and SP.  Section 3.2001 now requires that the spouse act as an agent for the other spouse to have joint debt from a business. You now prove AGENCY at the time the debt was incurred. Jamail case, the attorney has a contract with H and W settle PI suit with insurance company and Jamail sues for tortuous interference with a contract and lost.  It is very important to determine who manages the property.

C. Litigation

1.  Cooper v. Texas Gulf Industries, Inc on page 315. H’s suit is dismissed with prejudice, he can file that suit again.  Then H and W sue jointly and H contends that W was a necessary party to the first suit.  Was H virtually representing W?  Must first determine what is the nature of the management of the property.  It was joint management property because both their names were on the deed and they were both responsible for the debt.  H was subject to res judicata and he said the court should not have heard the first case because W was an INDISPENSABLE PARTY, meaning only one of the parties cannot go forward with the suit, but that was the old rule and the new rule allowed discretionary joinder.  So H’s first case is subject to res judicata; however, if W gets relief benefits H, it will be allowed.  The punishment of the H in the first case cannot harm W, she is entitled to relief.

2. Dr. Donald R. Klein & Associates v. Klein on page 320.  Do you HAVE to sue both parties?  You don’t have to join both parties, but do you have to sue both parties.  Dr. Klein suing W in county court and court dismissed without prejudice saying the doctor should have sued in probate court.  The doctor had the right to file in county court because he did not join her H’s estate.  Doctor is suing W for a non-tortious liabilities which will subject her SP, W’s sole management CP, and joint management CP.  While it may limit what you can get, you do not have to join both the H and W in a suit.  So the doctor’s judgment against W is good.  Doctor probably didn’t want to have to get involved in probate court and thought this was quicker and less costly (yet he ended up in appellate court).  The doctor could have sued the estate because half of the joint management property was now in the estate.  There is a difference in managing property and bringing suit and determining management of property for liability for debts.

D. Conveyance of Land.

1. Pascoe v. Keuhnast on page 322.  W transferred land to friend in satisfaction of debt (after power of attorney from H to W is revoked) and then H and W divorce and the land was awarded the property to both H and W and when he proceeds to sell the land he finds that the friend supposedly owns the land.  So H sues to quiet title in Texas.  W and friend never mention during the divorce proceeding that friend now owns the land.  The jury finds that W and friend defrauded H and gave land to H.  W appealed and said H only had a one-half interest.  W had given up her interests but she had no interest to give so Friend got nothing and was just a trespasser (W was considered to have abandoned the property) and as between a trespasser and H, H will get all the land.  W and Friend’s slickness didn’t work out.

E. Fraudulent conveyance

1. Givens v. Girard Life Insurance Co. of America on page 326.  H had a life insurance policy paid for by his ER and he changes the beneficiary to a female friend after he and his wife separated.  W was awarded half of the insurance proceeds because H was found to have committed fraud on the community because W was entitled to half of the CP.  The court first determined that the insurance policy was CP because it was considered H’s personal earnings. It was not considered a gift, it is compensation and so H was only entitled to half of the life insurance and Friend sued for the entire amount of benefits ($4,000).  On appeals the court looks to intent and constructive fraud.  It is difficult to prove intent once someone is dead.  The court then determines the relationship of the parties (donee/donor) and this relationship is not enough to justify her getting all the life insurance proceeds (not a natural object of his bounty), there were no special circumstances to justify the gift (i.e., if he was very sick at the end and she took care of him and paid his expense or it could be life insurance on a business partner), or whether the gift was reasonable in relation to the rest of the estate and in this case the estate was modest/meager.  The court costs probably exceeded the $4,000 life insurance proceeds.  The court considered this “gift” constructive fraud.

2. Murphy v. Metropolitan Life Insurance Company on page 331.  H and W separated for a short time and he changed the beneficiary on his life insurance from his W to his Mother.  H died intestate. The court found constructive and actual fraud against the wife.  The court awarded half the life insurance policy to W and the other half to H’s Mother.  The court found actual fraud because he told a friend that his sons would get everything (“I took care of that” showed INTENT).  The relationship was mother/son and she was poor and h may have felt a moral responsibility (natural object of his bounty was in need).  The relationship between the gift and the estate and W was getting 55% of the estate because she was getting the survivor’s benefits, which H had no control over.  Based on this analysis, the court also found constructive fraud. If the court had found for the mother, it would have been upheld (not reversed).  This is a close case and the trial court is given preference (on appeal the trial court is presumed to be correct).  PRESUMPTION OF CORRECTNESS.  The friend that testified was probably what cinched this for the W.  If H and W had not separated, the court may also have found that gift to mother was OK.  This case also shows you how important it is how you ask jury questions.  Did not ask the fraud questions in the alternative and instead asked questions on both actual and constructive fraud and Mother must get both verdicts overturned.  If there is constructive fraud the burden is on the donor to disprove and since H was dead, Mother had the burden. 

3. Spruill v. Spruill on page 334.  H’s company was SP and CP and it paid for all living expense.  H was running everything through the business so everything was owned by the business.  H filed a financial statement showing that he was worth  $400K.  W sues for divorce and H gets loans from partner putting all the company stock up as collateral.  He defaults and wipes out the community estate (partner now owns the business) and partner hires H for $4,000 and then H moves in with girlfriend (whom he had given $30).  The court found the company to be H’s altar ego thereby piercing the corporate veil and treating the business as a sole proprietorship and the court awarded W virtually all the CP.  Jury question was “whether W had knowledge OR consent that H spent $$ on the girlfriend?” and the jury answered YES but that did not help H because the jury could have found that W had knowledge but did not give consent since OR was used.  Some attorneys will force you to use and if that is how your pleadings were awarded.  If you plead cruelty based on drug AND alcohol abuse, your jury question will have to mirror that and be an ‘AND’ question.  H’s appellate brief was also deficient because he did not argue insufficient evidence. The entire judgment of the trial court was affirmed.

4. Morrison v. Morrison on page 337.  H and W had been married over 30 years and sued for divorce and H is appealing the property division as being unfair.  The W requested additional findings but did them late (a non-issue).  In Houston, the appellate court will abate appellate proceedings to get the trial court’s findings.  W got 83.5% of the community estate.  The H was guilty of adultery and cruelty and the court can take this into consideration in the property division.  The H admitted his numerous expenses and trips and the expenses he paid.  He says that spending $$ on women was not adultery because he was impotent.  He did not have any records or any repayments from the women.  The court does not require 8x10 glossy photos of adultery, it can be proven by circumstantial evidence.  H was nailed by his admissions.

5. Review.  Cooper case involved H saying that W was indispensable party and therefore the former judgment against him was not valid but we have relaxed indispensable party rules.  In Texas Industries and Jamail cases there was no virtual representation of W by H unless she later ratified the contract.  The Klein case involved a doctor suing W only for necessaries and he did not join the deceased H’s estate and the court said the doctor could do this.  The Pascoe case dealt with a W that was a little to smart for her own good.  W conveyed land to friend for debt and the friend ended up being a naked trespasser and W abandoned the land so H got the entire interest in the land and W lost her half because of abandonment.  The Givens case deals with a fraudulent conveyance in the H left CP life insurance to female friend and the court found an excessive and capricious gift in relation to the estate and it was an unrelated donee and unless she could justify it somehow H had no right to leave the entire policy to the friend.  H could only leave half the life insurance to the female friend.  In the next case the court found constructive fraud and actual fraud in that he told a co-worker that he knew a way to keep his wife from getting the $$ and the mother lost and the W won.  The appellate court acknowledged that if the trial court had found for the mother it would not have be overturned because the facts were close.  The Spruill case dealt with the H had an altar ego mobile home corporation in which he got loans from his partner and then defaulted and the partner foreclosed on the company and rehired H for $1,000.  The finding of an altar ego destroyed the corporate entity such that everything in the company was CP (instead of belonging to the corporation), the court also found the loans and foreclosure were sham transactions and the court then awarded everything to the W.  In the Morrison case the H testified to his generosity to other women and that W was not entitled to reimbursement because she had no records of his expenditures on the women.  The court justified the disparate division based on his adultery and fraud on the estate.  By asking if the W had consent OR knowledge meant she could have had knowledge but still not consents (makes all the difference in the world that the jury question was in the disjunctive).

6. The Schlueter case on page 340 deals with fraud on an asset. H sold emus to his father for less than FMV and also deposited his early retirement settlement in his father’s account to allegedly reimburse past loans.  The trial court awarded the W exemplary damages.  In the Price case in 1987 the court “abolishes inter-spousal torts.”  This court thinks there is a difference in property and CP torts and physical torts (which would be a SP recovery).  Also judgments cannot exceed the value of the community estate and no exemplary damages.   A spouse can waste the entire community estate and even been horrible about it (lied and cheated) and all you can get is a money judgment for the value of the community (but there are no longer any assets to satisfy the money judgment).  What if a spouse wastes the separate estate of the other spouse?  W says she is investing the H’s SP and she is really going to Vegas – there would be an independent tort for this (wasting the other spouse’s SP).  There is not independent tort on the community estate that will yield judgment in excess of the community estate.  The judgment against the father-in-law goes back into the community estate so you can’t use the loss of that money to justify a disparate division; however, the court can consider the H’s actions.  W did not get attorneys’ fees because H was successful upon appeal.

7. Broday case on page 347. The cheat sheet in this chapter on page 290 applies for the division of liabilities UNLESS other rules of law.  Dividends from H’s SP that go into his separate account would be H’s sole management CP and W’s pre-marital debt normally could not be satisfied out of H’s sole management CP.  However, we have different rules of law for the IRS.  The IRS can go after H’s sole management CP for W’s pre-marital IRS debt.  We look to state law for characterization but we do not look to state for division o f liabilities or management of property.

8. Mortenson v. Trammel on page 350. W uses CD to get loan for her kids and the loan to kids has both her and her H’s name on the loan.  H says the loan was CP and her estate says that it and the loan from the kids was W’s SP.  This is like the Ray case in which the bank only looked to the separate estate and in this case the CD was clearly W’s SP.  Unless you have the exact Mortenson facts, you will not get the same result; i.e., if it was stock that fluctuated and at time of default the stock did not cover the debt outstanding then it would be considered community debt and the bank could go after community assets (unless you had a specific Ray loan agreement that could only go after the separate estate).

9. Pope Photo Records, Inc. on page 351. The court says life insurance proceeds are a gift at the time he named W beneficiary instead of being a gift at the time of death.  The creditor wants it to be a gift at the time of death because H was insolvent at that time and the Business and Commerce Code says a gift will not be effective if the donor was insolvent.  The creditor was unable to prove that H was insolvent at time of transfer when H named W beneficiary so they did not meet their burden of proof.  Then the creditor tried to show it was a joint debt based on Cockerham (and under today’s law creditor would have to show that H acted as W’s husband) and since W did not find out about the debt until after the H died so there was no joint debt.

10. Other rules of law to be aware of that will invalidate the cheat sheet on  page 290:

a) IRS

b) Insolvent transfers

11. Stewart Title on page 354.  W was awarded land in divorce.  Judgment liens were entered against both H and W for H’s debt and the trial court said the judgment was good against the H’s interest in land but not against the W’s interest in the land.  The judgment creditors argued that they were creditors prior to the marriage and the divorce should not alter the creditor’s rights.  However, even if the parties had been married, the judgment was against the H and not the W and so there could be no judgment against the W (and certainly it would not have worked had the judgment been against H only after the divorce).  The judgment that H is not effective against the W, who was not a party to the suit.  The Supreme Court agrees with the opinion but warns the courts below to be mindful of the fact that judgment liens can be obtained if creditors properly named both H and W OR if W was granted joint management or sole management CP, the pre-existing creditors could get to that  property.

12. HYPO – H  and W1 divorced and H has a contractual agreement to give W1 money (a pre-marital debt) and W2 is a stay at home wife and H  keeps all the CP is  kept in H’s separate account then W1 can go after all this property if W2 is awarded it in a subsequent divorce (W1 can even get CP awarded to W2 becauseW1 is a pre-existing creditor).  The only way to get around this is to transfer $$ to W2 as SP without the intent to defraud creditor, W1.

13. Leblanc case on page 357.   This is H’s sole management non-tortious liabilities for plumbing business incurred after separation so the creditor can’t get W’s SP and they can’t get to her by having it be a joint liability per Cockerham because she did know of the debt and it was occurred after separation  (and today it is even harder to prove agency),

14. Latimer case on page 360.  Community debt only means that some of the community estate is liable.  W is not liable for the promissory notes to the extent community estates and assets are exempt.  IMPORTANT:  a debt may also be a separate debt unless the creditor agrees to only to the community (the converse of the Ray case).  Separate debt can be satisfied with join management and sole management CP and SP.

15. Sanburn case on page 361.  Property acquired during marriage and nothing in deed shows that it was purchased with deceased H’s SP and H’s sister is trying to get land back but W has sold the land, what position does the bona fide purchaser for value?  He can rely on the apparent title, he only has to ask about the heirs and anyone with an apparent interest and H’s sister does not fall into that category. 

16. Moran case on page 363.  Virtual adoption case.  Kids say step-mom equitably adopted them so when step mom died they got an interest in the land and therefore the purchaser who brought it at a foreclosure sale (their father defaulted on the loan to the land).  Equitably adopted kids get same rights as legal children.  The holder of an apparent title will prevail over a secret title.  Stepson says bank that foreclosed and sold land had notice of the equitable adoption.  Court will not allow general reputation to overcome apparent title.  The father filed an affidavit that said the kids were not adopted and this should have put the bank on notice, but the court did not agree.

17. Williams case on page 367.  W brought suit to remove cloud to title on two parcels of land acquired during marriage.  One parcel is joint management (both names on deed) and one parcel is only in the H’s name (sole management CP) and wife refuses to sign the loan papers to get $25K with land as collateral.  So bank draws up new loan papers with only the H signing the loan.  H and W get divorced and W gets the land and H gets the loan and defaults and bank forecloses on the land.  Bank could not rely on H’s authority in the loan because the bank had notice that she was not a party to the loan and H did not have authority to bind W.  Bank got take nothing relative to W and cloud on title was removed from W’s half interest in the land awarded to her in divorce.

18. Review.  Schlueter case involved H and his father conspiring to hide some of the CP.  The Emus were sold to father at a substantial discount and also have his one time retirement payment of $30K was given to the father for the payment of a debt.  W sued H ad father and got a judgment jointly and severally against H and F and also got punitive damages and the Appeals Court affirmed.  The courts relied on Price but it was a physical tort and the Supreme Court refused to allow fraud on the community and also limited the amount the can be recovered to thee amount of the community estate, so punitive damages are not allowed.  This case would have a different result if H and F had defrauded W’s separate estate.  Broday case deals with other rules of law in that H’s sole management property was liable for W’s premarital taxes.  You do not get the same result if W’s debt had been a Neiman’s debt because then Texas rules would have applied.  The Mortenson case dealt with debt being considered separate because the SP CD was collateral.  Had the collateral been stock that fluctuated in value and the stock didn’t cover the debt at time of default, the bank would go after the community estate. In Pope case company would have to prove that H was insolvent at time he named W beneficiary to be entitled to the life insurance proceeds and the company could not prove joint liability per Cockerham because W did not know about the debt until after H dies.  In the LeBlanc H’s debtor could not go after W’s sole management CP for H’s post-marital debt.  Also tried to use the Cockerham case for joint liability and it failed.  The Latimer case dealt with W refusing to sign loan and the bank knew she refused and could not be allowed to get W’s sole management property.  Bona fide purchaser for value has no duty to inquire beyond the apparent title, he can rely or depend on apparent title pet the Sanburn case.  Moran case deals with equitable adoption and that those children had same rights as other children; however, BFP for value could still depend on apparent title and does not to rely on reputation in the community and also bank did not have notice just because father said the kids were not equitably adopted.    

19. Price v. Price abolished the prohibition against inter-spousal torts.  Is there an exception?  Yes, Schleuter and fraud on the community is not recognized as an inter-spousal tort.  TEST QUESTION

VI. Chapter 5, Dissolution of the Marriage by Divorce

A. See Section 7.001 (again) that gives the trial court the utmost discretion in dividing property in a divorce but it is limited to CP, it cannot divide SP.

1. In a decree of divorce or annulment

B. Courts do appreciate amicable settlements between divorcing parties; however, the court does not have to accept the parties’ property agreement if it feels that it is not just and right.  Once the court approves it, it will be binding and can incorporate the agreement into the agreement or incorporate it by reference.

C. Eggemeyer on page 373.   W was given H’s 1/3 interest in land given to him by his mother and W was to pay H $10K for the land when the last child turned 18.  The court does have the power set aside SP for the support of the children.  W’s argument was that when the legislature dropped the sentence that a court could not divest a party of SP.  The court also said that if you allowed H’s SP to become W’s SP upon divorce you have created a new way to get SP that the constitution does not allow (but the Constitution does not say that PI recoveries are SP either or mutations).  Also property always changes character upon divorce (CP to SP).  There was also a due process issue but the dissent said what better public policy can you have than keeping W and children off the streets.  Court overturned Hedtke that allowed divesture of SP.  This was a 5-4 decision.

D. TYPE IN WRITTEN NOTES

E. Review.  Eggemeyer case in which W was awarded H’s 1/3 SP interest in the family farm and she had to pay him for it ($10K) when the youngest child turned 18.  W contends that since statute was revised and no longer mentioned prohibition on divesting SP that a court could now divest SP.  The W also tried to use Hedttke case and the court said Hedtke is overly broad.  The court also said that that there are only 3 estates:  W’s SP, H’s SP, and CP and since statute said court could only divest the “ESTATE” and not estates it had to be the community estate.   The court used Eggemeyer to reaffirm that court cannot divest a person’s SP.  The Campbell case dealt with the issue of whether there could be divesture of separate personalty.   The court wrote an opinion that said you cannot divest separate personalty but after the opinion the parties settled and the court withdrew its opinion (but it did not have to) and left with speculation that perhaps separate personalty could be divested.  Cameron case dealt with W trying to get H’s military retirement and McCarty case the US Supreme Court said that per the Supremacy Clause, military pay could not be awarded to W and Congress passed a statute allowing W to get military retirement so W in Cameron can get the military retirement from the effective date of the new statute.  Cameron also dealt with savings bonds that were acquired b y the H in SP states during marriage and per the Family Code the bonds were to be characterized as if the bonds had been obtained in Texas, so they were CP (quasi-CP) ad the court uses Cameron to reaffirm Eggemeyer.  In Hanau you have stocks that were SP of H acquired in SP states and the trial court applied the Cameron rule and it was reversed and the stocks stayed SP because the   quasi-CP only applied to dissolution upon divorce and not dissolution of marriage due to death.

F. Mclemore case on page 407.  Trial court found that house given to parties by H’s parents was a gift to the community (NOT POSSIBLE) and H says trial court erred in giving his ½ interest in house which is SP to the W and H is correct but this does not necessarily mean that H will get the house.  Both parties have a separate interest in the house so it cannot be given to either party.  The court can order it sold and the $$ divided between the parties OR the parties can come to an agreement for H to buy out the W but the court cannot order this buy out agreement.   If there is mischaracterization, it will only be reversed if correct characterization would result in a different result (i.e., property is mischaracterized H’s SP as CP but the property was awarded to H so there is no divesture and not different outcome would result so not reversible.  You need a finding that a 50/50 split is just and right such that if the court gave CP tot H by mischaracterizing the property as H’s SP (which is not a divesture) and then W must prove that trial court would have obtained a different result or outcome had it characterized the property.

G. ANALYSIS.  First ask if there is a mischaracterization and if yes and it was a divesture you get a reversal and if yes and it was not a divesture the complaining party must prove that a different result would have occurred had the court characterized the property corrected.  NOTE:  Appellate courts cannot divide property, only trial courts can do that, so the appellate court can only reverse and re

H. The Murff case on page 410 deals with the factors that court can look at in making a just and right division that in this case included fault (adultery and cruelty) and disparity of income or earnings.  The Texas Supreme Court had jurisdiction of the case because the Texas appellate courts were all using different factors.  Courts are not quite as shocked these days about adultery.  The trial court did not abuse its discretion in awarding a money judgment because she needed cash and the court uses cash as an equalization item, to even things out (money judgments must be tied to property).  In awarding attorneys’ fees in divorce there is no specific statute allowing this so it has to be a part of the just and right division (even though the findings of fact did not state that attorney’s fees are a part of the  property division0.  Trial court was also not in error for valuing H’s retirement plan different from how it valued the W’s retirement plan.  Factors the courts look at to determine the just and right division or a disparate division:

1. Spouses’ capacities and abilities

2. Innocent spouse rule- benefits that would have been derived by the innocent spouse from the continuation of the marriage.  Counter argument is that it takes two to break up a marriage 

3. Business opportunities

4. Education (can’t get reimbursement but disparities in education can be considered in the property division)

5. Relative physical conditions – can somebody actually work

6. Relative financial conditions and obligation

7. Disparity of ages

8. The size of separate estates, while the court cannot divest SP they can use it to justify giving the other spouse a larger percentage of the CP

9. The nature of the property (cash, stock, tax consequences)

10. Who will have custody of the children and it does not only apply to minor child (can be a disabled adult child)

11. Career sacrifices made to support other spouse’s career (of course successful spouse could say he should get a larger percentage because the luxurious lifestyle he provided her). 

12. The length of the marriage

I. Be sure you plead fault (cruelty and adultery0 so that it is not foreclosed to you at trial.

J. McKnight case on page 414.  W got all the liquid assets and the baby and H got the rest of the kids and the ranch and H appeals and the court of appeals makes a different division of the property.  Then W appeals to Supreme Court arguing that the appellate court could not render this property division.  The appellate court can only make abuse of discretion decisions but cannot render property divisions. Appellate courts can render on things that are CERTAIN and since a just and right division cannot be ascertained and it not certain so as to allow an appellate court can render a judgment (an appellate court can render on an item like the trial court miscalculating pre-judgment).  Hewelt case says you must remand the entire division (because the  estate is ever changing).  McKnight H tries to rely on rermititur, in which you are given an option to remit or remand.  AN APPELLATE COURT CANNOT RENDER A PROPERTY DIVISION.  This case also followed the Uniform Partnership Act and overturned the trial court’s giving the W a part of the partnership assets (the cows) or property and this is not allowed due to the partnership being an entity.  The W may be able to get a portion of H’s partnership interest if it is determined to be CP.

K. The McElwee case on page 418.  Five of the W’s accounts were mischaracterized as SP and H is appealing based on the mischaracterization and that there was an abuse of discretion in thee just and right division (that you would have reached a different outcome if the property had been characterized correctly).  The accounts were bought with the disability payments and from the sale of timber from her SP and the court said all the accounts were therefore CP.  There is a line of cases that says timber should not be treated as an annual crop that it is like oil in that once the timber is sold it reduces the value of the land (a piecemeal sale of the land) but this court decided otherwise.  With the mischaracterization the W got 64% rather than 61% and W argued that H could not prove that trial court would  not reach a different outcome but the court remanded and upon retrial W got 69% and that was upheld upon appeal.  This case is the appellate lawyer’s relief act because the court said 3% was not de minimis and to award the 64% would be rendering a new division and therefore the case was remanded. If you can just get all the values on the property and show that there was a mischaracterization then maybe you can get a reversal.

L. ABSENT ON APRIL 11, 2002

M. REVIEW (I was absent).  Finn case dealt with valuation of law partnership upon divorce, this is a big issue is divorces because in order to make a just and right divisions you must know what something is worth and be able to assign a value to assets.  What do you include in valuations?  You bring in experts that have expertise in valuing particular assets.  W wanted the valuation of partnership to include the value of goodwill.  IF GW is personal to the owner and will die with him it should not be included in the valuation per the Nail case.  In the Geesebret case anything not associated personally with the person is commercial goodwill can be included and included in the valuation.  Finn court would not consider it Geesbret goodwill and developed a 2 step process or inquiry as follows:

1. Is the GW separate and apart from the person (independent GW)

2. Does the GW have commercial (is it saleable and it was not under the partnership agreement?)

N. Trial court said that is looking at the partnership agreement there was no commercial value to the GW so it should not be included in the valuation.  However, the H’s witnesses testified using documents that the court had denied the wife in discovery and therefore the trial court was reversed because the W’s experts were denied those partnership documents.  So the case was remanded on the discovery issue and it will be a just and right division using the partnership agreement and the denied documents and excluding goodwill. Did W have benefit of the cold coins, did she have possession of the coins, court could also be divided in the property division, court also addressed the costs for guardians ad litem and attorney’s fees in division of property.

O. Miller case is an omitted party case.  The omitted party the court can divide it.  H was the founder of a company and while doing so he was also in the process of divorcing his wife and she trusted him and signed whatever he wanted.  After divorce (a few years) she read a magazine and saw that the company was worth millions and decided that she should have gotten a share of that.  Not only had W signed the decree she also signed the agreement that she would be limited to only $2,500 and the trial court upheld this agreement even  though it was unfair because in was not done with fraudulent intent.  On appeal W argued that unfairness alone should invalidate the fairness because the H had confidential, fiduciary relationship to W and in the company also.  W still being led by H and dependent on him when she signed the agreement.  As a stockholder and with H as an executive of the company, he should have informed her of the terms of the document and should have ensured that the document was fair based on H’s fiduciary duty in two different capacities.  H argued that this stock his personalty that was awarded as his SP but he had not listed this stock when he had all the others and the court also said there cannot be an oral on partitioning property, which H also argued.  So H lost.

P. Cearley case deals with retirement benefits.  This was the first time that a Texas court recognized that unvested retirement benefits could be divided (if as and when the party receives thee benefits, W should get 40% or you can assign a lump sum value and buy the receiving spouse out)

Q. Taggart case deals with valuing retirement benefits and it is still good law if the person is receiving the retirement benefits at the date of the divorce.  In Taggert, the months employed and married (the months that employment and marriage coincide) divided by months employed to retirement (which is your CP interest) multiplied by the value at the date of retirement.  Taggart used the number of years when H could of retired (20 years) instead of when he actually received it (30 years).  So Taggart is not a vesting problem or issue, its issue is when you receive the retirement. 

R. Berry case on page 456.  H and W married in 1939 and H became employed in 1940 by SWB and they divorced in 1966 and H retired in 1978 and a trial he was getting $946 per month.  Per Taggert, W could get a percentage of the $946.  The number of years married and employed in 26 years and the number of years he was employed was 38 years so the Taggart FORMULA was (26/38 X $946) X 50% and at this time courts had to split omitted property 50/50 and based on this formula W would receive $323 per month which was just over 1/3 of the monthly retirement payment. H argued that the $946 retirement payment is based on earnings he earned after the divorce so the court was divesting H of his SP.  H argues that we should look at the value of the retirement plan at the time of divorce (1966 and the value was $221.21 based upon imposing the fiction that H could have retired in 1966 and use SWB’s formula to determine H’s monthly retirement payment) and that W was not entitled to any post divorce increases.  H also argued that W was not entitled because his retirement was not vested, but the court did not agree.  If you are going to cut off value at the date of divorce, should your denominator be months to retirement?  NO and the Berry formula is:

1. 50% multiplied by years employed and married and years employed to date of divorce multiplied by value of the retirement plan at the date of divorce.

2. The Berry formula has everything determined at the date of divorce

3. Taggart is still good law, Berry did not overrule Taggart and the Berry formula works for Taggart facts

4. If you are calculating military retirement you use their rank at date of divorce and what would have been the retirement at that time.

5. Using valuation at date of divorce results in divesting SP because valuation is based on increases in salary earned after divorce.

S. May case on page 459 sets out the FORMULAS really well.  He trial court mixed the TAGGART DENOMINATOR (months in plan at retirement) with a BERRY VALUATON (value at date of divorce).  Per the Berry case the court should have used months or years employed at date of divorce.  Will years married and employed always be equal to years employed at date of divorce?  No, if H had been employed by the company prior to becoming married the numerator and denominator will not be the same.  W wins the appeal and gets more based on the court using a pure Berry formula.  The cout does not have to award if as and when, it can order a lump sum amount in lieu of payments from retirement in the future.

T. YOU ONLY USE FORMULAS IN DEFINED BENEFIT PLANS

U. The Pelzig case on page 466 deals with defined CONTRIBUTION plans.  The plan was worth $356K on the date of divorce and was worth $32K on the date of marriage, which was his SP.  The trial court used the Berry formula but this plan is controlled by the amount of contributions instead of the years of service.  His SP does not get to increase any during the marriage.  The community portion is the difference in value on date of divorce ($356K) and the value at the date of marriage ($32K) or $324K.  Increases in the value of stock are considered SP so if the contribution plan had been all stock maybe you could have gotten more of the plan to be considered SP.  The H would have been better off to take out the $32K SP and buy property that would increase in value (stock or land).

V. Lipsey case on page 473.  W wants increased in H’s defined contribution plan for the year they were married to be considered CP based on Pelzig and trial court agrees and H appeals.  The appellate court says it was SP.  How does this appellate court get around Pelzig?  This court said this is still SP because Lispey was not getting distributions, could not compel distributions, and did not control the money in the plan and treat it like a trust over which he has no control whereas Pelzig was treated more like a savings account that the H could go out and buy land or stock with the $32K had he so desired.  Lipsey and Pelzig area DEFINED CONTRIBUTION PLANS and were handled differently and it is still not resolved.

W. Humble case on page 468.  The couple was married and employed 10 years for 10 years and H was employed 40 years and he was soon to retire at the time of the divorce.  So the community interest is 25%.  H was making $40K at the beginning of the marriage and at time of divorce and almost retirement he was making $160K.  The trial court used the apportionment method and W wanted the court to use the accrual method (value at date o f divorce less the value at date of marriage).  Using the Berry formula means you are treating every year the same when instead the last 10 years H was employed was also the years they were married and were his most lucrative years.  W argued that the Plan increased 80% during the marriage so she should get 40% rather than the 12.5% she gets under the Berry formula.  W’s lawyer shows how the Berry formula for hypothetical H divorcing W1 and W2 and using the same 10/40 community interest and a $1M valuation and would give W1 $100K and W2 $125K and H got $225K for a total of $450K and yet the value of the plan was a $1M so Berry has problems that have not been addressed.

X. REVIEW.  In the berry case, which is the most important retirement case, the courts used the Taggart case that divided the retirement benefits if as and when you started getting retirement benefits and the denominator remained blank up until that time.  At that time, undivided and omitted property a former spouse had the right to 50% as a joint tenant.  Mr. Berry says I could make it on my $900 retirement and social security and now my wife wants $300 of my retirement and I can’t afford that, so lawyer got the HR rep to testify what Mr. Berry would have received under his defined benefit plan at the time of divorce.  Taggart formula is still good law if the person is retired at thee time of divorce.  Berry extends Eggemeyer to retirement benefits that you cannot divest a person of his SP retirement benefits.  Since 1993 or 1995 (Section 9.102 on omitted property) omitted property is subject to just and right division and not the mandatory 50% that used to be dictated for omitted property.  The May case really explains the Berry formula, COMMIT ITS ANALYSIS TO MEMORY.  The May case used the Taggart denominator which was too high and the Berry valuation.  Taggart, Berry, and May are defined benefit plans and Pelzig concerns defined contribution plan and treated it as a savings plan as that had earnings and interest growth which would be SP, so the court compared the beginning balance at time of marriage to ending balance at the time of divorce and said the difference was CP.  You would be better taking out the 401K (SP) and paying off the house because at least you would get your money back under economic contribution statute.  In Lipsey the court recognized that you have no control over the 401K plan and said H had no rights to the $$ and so treated it like a trust and using trust principles, the increase in value was considered SP similar to land or stock increasing in value and remaining SP.  Pelzig was very elementary and probably wrong.  SO YOU HAVE TWO WAYS OF LOOKING AT DEFINED CONTRIBUTION PLAN, THE PELZIG AND LIPSEY WAY (KNOW THIS).

Y. The Humble case shows that the Berry formula is not perfect as follows:

1. H was employed 40 years at date of retirement.  H was married to W1 for 30 years and on the day after his divorce and is married for 10 years to W2 and is getting a divorce and W1 at the same time is seeking her portion of his retirement (it was omitted property).  The retirement was worth $250K at time of divorce such that it will be divided as follows:

a) W1 will get 30years/30 years multiplied by $250K which is split 50/50 to W1 and H

b) W2 will get 10/40 x $1M years multiplied by $1M which is $250K split 50/50 between W2 and H

c) What is the $500K that is remaining?  H’s SP?  NO! But H was married the entire time so it was acquired during marriage so why is it his SP, should be CP which is a WINDFALL and it is H’s community interest.

d) This will be on the exam so UNDERSTAND IT, H IS THE PERSON THAT BENEFITS 

Z. Ex parte McKinley on page 479.  Section 9.006 deals with Enforcement of Division of Property

1. Except as provided by this subchapter and by the TRCP, the court may render further orders to enforce the division of property made in the decree of divorce or annulment to assist in the implementation of or to clarify the prior order.

2. The court may specify more precisely the manner of effecting the property division previously made if the substantive division of property is not altered or changed

3. An order of enforcement does not alter or affect the finality of the decree of divorce or annulment being enforced.

AA. § Section 9.007. Limitation on Power of Court to Enforce

1. A court may not AMEND, MODIFY, ALTER OR CHANGE the division of property made or approved in the decree of divorce or annulment.  An order to enforce the division is limited to an order to assist in the implementation of or to clarify the prior order and may not ALTER OR CHANGE the SUBSTANTIVE DIVISION of property.

2. An order under his section that MANEDS, MODIFIES, ALTERS, OR CHANGES the actual, substantive division of property made or approved in a final decree of divorce or annulment is beyond the power of the divorce court and is UNENFORCEABLE.

3. The power of the court to render further orders to assist in the implementation of or to clarify the property division is abated while an appellate proceeding is pending.

AB. § Section 9.008, Clarification of Order

1. On the request of a party or on the court’s own motion, the court may render a clarifying order before a motion for contempt is made or heard, in conjunction with a motion for contempt or on denial of a motion for contempt.

2. On a finding by the court that the original form of the division of property is not specific enough to be enforceable by contempt, the court may render a clarifying order setting forth specific terms to enforce compliance with the original division of property.

3. The court may not give RETROACTIVE effect to a clarifying order.

4. The court shall provide a reasonable time for compliance before enforcing a clarifying order by contempt or in another manner.

AC. § 9.009, Delivery of Property.  To enforce the division of property made in a decree of divorce or annulment, the court may make an order to deliver the specific existing property awarded, without regard to whether the property is of especial value, including an award of an existing sum of money or its equivalent.

AD. § 9.010, Reduction to Money Judgment

1. If a party fails to comply with a decree of divorce or annulment and delivery of property awarded in a decree is no longer an adequate remedy, the court may render a money judgment for the damages caused by the failure to comply.

2. If a party did not receive payments of money as awarded in the decree of divorce or annulment, the court may render judgment against a defaulting party for the amount of unpaid payments to which the party is entitled.

3. The remedy of a reduction to money judgment is in addition to the other remedies provided by law.

4. A money judgment rendered under this section may be enforced by any means available for the enforcement of a judgment for debt.

5. Judge can clarify the decree as long as it does not materially change the decree, it is within his inherent power.  This remedy was fashioned by Judge Emison and codified in Sections 9.006, 9.007, 9.008, 9.009 and 9.010.

AE. Head case on page 481.  W got $0 of H’s retirement benefits even though she was awarded it because it was unenforceable and court did not have the authority to modify the decree substantively.  See also ex parte Choate in which W was awarded the car and stock and they only had one car and one stock and yet they would not enforce the assets because it did not say which care and which stocks.  Important to do the transfer paperwork for property when the divorce decree is signed.

AF. Retirement review is on the website under her name in which she has analyzed the cases.  PULL IT.

VII. Spousal Maintenance per Chapter 8

A. We have maintenance.  Texas refuses to use the A word (alimony)

B. In re Marriage of Hale on page 485.  There was not a conviction of family violence (or deferred adjudication) but the court awarded maintenance based on W not being able to meet her minimum need and she had been married for 10 years.  This statute was passed as a welfare bill, that it would aid in keeping people off welfare.  H argues that minimum wage is presumed to meet reasonable minimum needs and the court disagrees and upholds the court ordered maintenance.

C. In the Francis case on page 489 deals with agreed-to alimony.  You may agree to alimony for tax purposes in that payor gets a tax deduction and the recipient is taxed on the alimony.  With different tax brackets, the payment of alimony (which is really child support paid with post tax dollars) and only the government loses.  The second $7,500 payment really is alimony because he does not have to pay it if W remarries and H goes to court and says yes I agreed to the alimony but since alimony is against Texas public policy, I should not have to pay it.  The court would not do it and said that although the court approved it, the court did not order it.  The court cannot divest you of your SP but you yourself can divest yourself of your SP and the court will apply the contract principles to enforce this contractually agreed to alimony. In Texas we can have contractually agreed-to alimony.  So there are only two ways to get post divorce support or alimony in Texas:

1. Maintenance per Chapter 8 and enforce via contempt

2. Contractually agreed-to alimony – enforce via contract principles

3. There is a case that holds that maintenance and alimony different.  Should not have contractual agreed alimony enforceable by contempt since the court could not have ordered it in the first place, should only enforce via contract principles.

D. Eligibility Requirements for Maintenance and must meet the requirements before applying the factors in Section 8.052.  The maintenance can only be for 3 years or less (unless certain requirements met), the maximum amount is $2,500 and cannot co-habit and receive it.  The court can enforce by contempt the court order or an AGREEMENT

1. The spouse from whom maintenance is requested was convicted of or received deferred adjudication for a criminal offense that also constitutes an act of family violence under Title 4 and the offense occurred:

a) Within 2 years before the date on which a suit for dissolution of the marriage is filed OR

b) While the suit is pending OR

c) The duration of the marriage was 10 years or longer, the spouse seeking maintenance lacks sufficient property including property distributed to the spouse under this code, to provide for the spouse’s MINIMUM REASONABLE NEEDS, as limited by Section 8.054 and the spouse seeking maintenance:

(1) Is unable to support himself or herself through appropriate employment because of an incapacitating physical or mental disability

(2) Is the custodian of a child who requires substantial care and personal supervision because a physical or mental disability makes it necessary, taking into consideration the needs of the child, that the spouse not be employed outside the home; OR

(3) Clearly lacks the earning ability in the labor market adequate to provide SUPPORT FOR THE SPOUSE’S MINIMUM REASONABLE NEEDS as limited by Section 8.054 that says you can only receive maintenance for more than 3 years or the shortest reasonable period that allows the spouse seeking maintenace to meet his or her minimum reasonable needs or can be an indefinite time period if there is an incapacitating mental or physical disability.  Section 8.055, provides that the amount is the lesser of $2,500 or 20% of the spouse’s average monthly gross income and excludes VA service connected disability benefits, Social Security benefits and disability benefits, worker’s compensation benefits.

E.  § 8.052, Factors in Determining Maintenance.  The court can determine the nature, amount, duration, and manner of periodic payments by considering all relevant factors, including:

1. The financial resources of the spouse seeking maintenance, including the CP and SP and liabilities apportioned to that spouse in the dissolution proceeding, and that spouse’s ability to meet the spouse’s needs independently.

2. The education and employment skills of the spouses, the time necessary to acquire sufficient education or training to enable the spouse seeking maintenance to find appropriate employment, the availability of that education or training, and the feasibility of that education or training.

3. The duration of the marriage

4. The age, employment history, earning ability, and physical and emotional condition of the spouse seeking maintenance

5. The ability of the spouse from whom maintenance is requested to meet that spouse’s personal needs and to provide periodic child support payments, if applicable, while meeting the personal needs of the spouse seeking maintenance.

6. Acts by either spouse resulting in excessive or abnormal expenditures or destruction, concealment, or fraudulent disposition of CP, joint tenancy, or other property held in common

7. The comparative financial resources of the spouses, including medical, retirement, insurance, or other benefits and the SP of each spouse

8. The contribution of one spouse to the education, training, or increased earning power of the other spouse

9. The contribution of a spouse as homemaker

10. The martial misconduct of the spouse seeking maintenance

11. The efforts of the spouse seeking maintenance to pursue available employment counseling as provided by Chapter 304 of the Labor Code

12. NOTE:  the factors are not even considered unless a spouse meets the eligibility requirements of § 8.051, above.

VIII. Interspousal Torts.  We began throughout the US based on CL that spouses could not sue each other called the INTERSPOUSAL IMMUNITY DOCTRINE based on the idea that H and W were one entity and you cannot sue yourself.  In 1858, in Pennsylvania in Ritter. v. Ritter the court said it would bring about the end of the world (OBTAIN ALL THE SINS IT WOULD CAUSE FROM THE PRICE CASE) if one is able to sue its spouse.  Most states have abrogated the interspousal immunity doctrine and Texas did not abrogate it until 1977 in the Bounds v. Caudle case and it was only for intentional torts and made it retroactive to when Dr. Bounds had killed his wife so that the W’s daughters could bring a wrongful death case.  It was not until 1987, that Texas abrogated interspousal immunity for negligent torts.  Reasons given for having interspousal immunity include that it would harm the family and marriage and the there would be collusion between spouses to defraud others such as insurance companies.

A. Review.  In the Humble hypo W1 gets 30/30 multiplied by $250K and W2 gets 10/40 multiplied by $1M.  Instead use 101/10 multiplied by $750,000 but this is not correct it will not give the husband any increase in the defined benefit plan resulting from his time with the company.  Isn’t Humble an inequity to W1, Professor responded in oral argument that W1 never comes out at well as W2.  Motions to aid in clarification.  Know the code on this.  The courts cannot make a substantive change in the division.  The legislature codified Ex parte Mckinley which allows the court to enter orders to implement its property division.  Alimony is what parties agree to between themselves (not court ordered) that will be enforced as a contract by the courts.  Courts have also held that minimum wage is not minimum reasonable needs for purposes of spousal maintenance.  Alimony can continue after the death of the payor unlike maintenance which ends upon the death of the payor.

B. Bounds v. Caudle.  Dr. Bounds shot and killed his wife in 1971 and her children brought a wrongful death and they could not bring the action because they stood in the shoes of the deceased and deceased would not have been able to bring suit due to interspousal immunity and it this case the court abrogated the interspousal immunity as to intentional torts.  Can a wife bring a claim for a tort during the marriage and can it be joined in a divorce action (Mogford case)?  Unity and family harmony will be harmed if we allow this type of tort but if you are already into physical violence what harm will bringing suit bring.  Felt there was a more urgent policy need to redress the harm done to a person. Specialized family court in Harris County have the same power to hear cases as the district courts whereas other counties do not have specialized family courts.  The court said we just have to look at this as any other case to determine if joinder is property (jurisdiction and amount in controversy) and so the suits could be joined and if H did not like it he should have filed a motion to sever and he did not do this. In a divorce the whole marriage can come into evidence and in a tort claim you can only talk about the tort.  Also in a divorce claim you talk about property and the judge/jury know how much is there.  But the Twyman case says  you cannot double dip and ask for a disproportionate division based on physical cruelty and also get tort damages, you will end up with a re-trial.

C. Stafford v. Stafford came before the Price case. In Stafford, H had negligently passed on VD to W and it rendered her infertitle.  She sued for divorce and the negligently inflicted tort. She got $250K and just and right division (not disproportionate).  On appeal H argued it wasn’t a recognized tort in Texas but H had not objected it and was considered to have waived it but the court said negligently inflicted torts should be allowed and foreshadowed the Price case.

D. The Price case allowed/recognized negligently inflicted tort.  She be allowed to get insurance money if W accidentally runs over her husband.

E. Per West Virginia case, any who has confronted insurance defense counsel knows that it is heard to get fraud by insurance companies so using fraud and collusion as a policy reason for not allowing these types of cases does not have merit.  So harmony and tranquility in marriage and fraud are not reasons for defeating these claims.

F. In Price cases the court completely abolishes the interspousal immunity doctrine as to any cause of action (bottom of 506). However, it has not been abolished for fraud on the community per Schlueter.

G. Fourteenth Court of Appeals threw the intentional infliction of emotional distress in the Chiles case that the jury had answered in favor of the W and said any divorce involves intentional infliction of emotional distress.  The Supreme Court denied a writ in Chiles and simultaneously, the Twyman case stayed pending before the Supreme Court for 2 years the make up of the court changed and the court allowed intentional infliction of emotional distress but no negligent infliction of emotional distress and says that Chiles was wrongly decided (Chiles W lost out on the $500K awarded her).  Court recognizes interspousal liability for intentional infliction of emotional distress and negligent torts, but does not recognize fraud on the community.  The Twyman case was remanded to determine if the infliction of emotional distress was intentional or negligent and warned against a double recovery.  Need to show an ongoing course of conduct for the intentional infliction of emotional distress.  It is also important for the plaintiff to join the divorce and tort actions.  In some states they toll the tort claim during the marriage but Texas does not allow this, you need to file your divorce and tort claim within2 years of the occurrence of the tort.

H. Property rights that arise when there is no formal marriage

1. CL marriage – must meet certain requisites that have been codified that make you just as married as a ceremonial marriage, you have the same rights as a person married with a marriage license.

2. Putative marriages – where one or both spouses is ignorant of an impediment to the marriage.  Means that one of the spouses is still married to someone else.  Not required to show you were divorced to get a marriage license. Church annulments are ecclesiastic proceedings but they do not dissolve your marriage per the state of Texas. If  you are married to someone and either you or both of you don’t know of the prior marriage you are in a putative relationship and while in the relationship you are entitled to half the property acquired and the other half is subject community property to W1 that H was not divorced from but W2 thinks he was divorced from.  A putative relationship ends when you get knowledge of the first marriage.

3. Meritricious relationships – we are not married and we live together and we are acquiring property and you have certain rights that arise but usually are based on property and contract rights and has been recognized in same sex relationships where one woman was investing the money and one was investing all the time and the court viewed it as a partnership (in notes on page 521).  Be careful when moving from state to state because not all states recognize CL marriages.  In California a CL marriage will only qualify as a meretricious relationship.  However, California will recognize Texas’s CL marriages (if you became CL married in Texas).

I. The Marvin case says if there is reasonable expectations on the part of the parties should not be defeated and can use the theories of express or implied contract, quantum meriut, resulting or constructive trust (per the California Supreme Court).  The court said their decision did not preclude other equitable remedies as may be needed so on remand the trial court gets creative and awards her two years of what she would have made as a singer, $104K, as rehabilitative alimony or palimony and Lee Marvin appeals and the Court of Appeals took the California Supreme Court footnote and said trial court cannot create new substantive cause of actions in the interest of equity (OBTAIN FROM TOP OF PAGE 519).  California Supreme Court was seen as progressive and in fact cited a 1950 Texas case.

J. A 1909 case between Thomas Jefferson and Margeurith Williams began their relationship in 1859 and brings suit first for divorce in 1905 and then says he is not married and he is trying to get her off his land that she has been on for 25 years and he died and estate took over the cause and the question was whether she would be subject to the estate’s scarlet letter defense.  If she can show the land was purchased with money that resulted from her labor and they were working toward a common purpose and the land was purchased with that labor and said she would have the same standing a man and each would own the property in proportion to the labor they put into the property, so the court looked at the meretricious relationship as a business relationship.  Her child could not get homestead rights because at that time illegitimate children were denied certain rights that were given to legitimate children.

K. Couple lived together for 10 years prior to marriage and bought a house in West U and H bought house under his name and using his credit.  She had quit her job to go to law school and then they marry and then get divorced and he said it was his SP. 

L. Davis on page 534 deals with putative relationships.  H was a marrying man. He married Nancy in a Buddhist ceremony in Singapore while still married to Mary who lives Texas.  He is killed in a typhoon on Christmas Eve and both Mary and Nancy have daughters  in January.  Who is the widow?  In Texas we have presumption that the latest marriage is valid unless rebutted.  To rebut, Mary must show that her marriage has not been dissolved by checking with all the Texas counties and foreign countries in which H lived and Mary’s marriage is deemed valid.  The next question is then whether Nancy is a putative spouses and the divorce petition was sent to H and Nancy saw it, but said Nancy, a 20 year old Chinese woman, would not be able to tell the difference between a US divorce petition and a divorce decree and so Nancy in good faith H was divorced. The women are fighting over insurance that he earned while married to Nancy and wages earned while married to Nancy.  Nancy earns ½ of what was earned during her putative marriage and Mary is the lawful widow and she is one of the heirs and she will share with H’s kids from previous marriage and Nancy’s child of the putative marriage. Mary argues Lord Mansfield’s rule that you cannot bastardize your own child but the court said that Lord Mansfield’s rule was never meant to be a bar to the truth.

M. Common Law Marriages.

N. Before 1989 to prove a CL marriage you had to file a declaration of marriage and it could be back dated (whereas getting married before a JP only makes  you married from that moment forward). Under current statute a couple can still file a declaration.  Prior to 1989, couple had to agree to be married, live together, and held out there in Texas to be married you have a CL marriage and the court could infer the agreement from the holding out that they were married.

O. The Claveria case on page 530.  The children of deceased woman are trying to prove that H ‘s marriage to their mother was void because he was married to someone else such that he cannot get a portion of their mother’s estate. You can be CL married but you cannot get CL divorce.  The only CL divorce in Texas is shooting your husband.  The two alleged spouses are denying they were married.  The court inferred the agreement to be married from his living with the prior W and held her out to be his wife.  The lawyer who represented the H got elected to Texas legislature and got the CL marriage statute revised that said you have 1 year to get to court to prove their was a CL marriage.  If you don’t get it dissolved were you married forever or never all.

P. In Russell case the Supreme Court said you can still prove the agreement by circumstantial evidence because we can prove anything by circumstantial evidence.  The 1- year statute of limitations, she filed wrongful death within 2 year SOL but did not prove CL marriage within one year.

Q. To have a CL marriage you must have an agreement that you are married, not that you will be married in the future because that was merely an engagement

R. You also need to hold out publicly that you are married, there is no secret CL marriage in Texas per Ex parte Threet.

S. Up until 1989 if you held out to be married and lived together it could be inferred that there was an agreement and in 1989 the statute was changed such that you had to prove the CL marriage within 1 year and a federal court threw out this statute as unconstitutional because there is no grounds for having a 1 year statute of limitations for a divorce in a CL marriage, you are treating CL married people differently from ceremonially married people.  The 1989 case also deleted the inference but the Russell case overturned this by allowing circumstantial evidence to prove the agreement which is almost an inference.

T. Now the statute is phrased that there is a rebuttable presumption that there is no CL marriage if you do not make the claim within two years of separation and no longer living together.  The person would have to prove by a preponderance of the evidence that there is a CL marriage because they have been separated for two years or more.  So the latest statute is clearer than the second (1-year) statute.

U. Must represent they were married in the state of Texas (“and there, Texas, represented to others that you are married).

IX. Exam Review

A. Need to know all the expansions to the Texas Constitutions 

B. Will a pre-marital agreement signed in 1970 have a different outcome if the parties divorce in 1975 as opposed to 2002?

C. Resulting trust arises if the transferor manifests that intent otherwise it is just a gift (transferor father tells the son that I’m putting this property in your name to hold for me which creates a resulting trust).

D. Significant recital clearly establishes character of property

E. Whether you can use CL defenses is still an open question.

F. Economic contribution took the place of economic reimbursement and many types of CL reimbursement.  It really just changed the formula and have the potential to get more because you can get a portion of the increase in the value and also today the offsetting benefits to the contributor cannot be deducted)

G. Can still get reimbursement for time, toil, and talent

H. A gift between spouses makes the income from the gifted property SP per the Wyley amendment, Clause 4 of the Texas Constitution (but not so with a gift from anyone else and the income from others will be CP).

I. Cannot write on the back of he pages.

J. If she asks what the character of the item.  Answer SP or CP and tell her why. You can argue in the alternative but be sure to give her a definitive answer.  There are 10 true/false questions.  If you use SP to capitalize a corporation prior to marriage the corporation will be SP so the answer is True.

K. Age, health, and reimbursement can be considered in the division of the estate.

L. 40 MC questions.  Annual Crops grown on land are CP.

M. The trial court will review an agreement in contemplation of divorce (yes) , a post nuptial agreement that may affect the division upon divorce (no), a premarital agreement  (no) so the answer is A.

N. When property is bought on credit during marriage but only in the name of one spouse it will be characterized as CP (it doesn’t matter that the collateral is SP), it doesn’t matter that bank was told that there was SP to cover it, does not matter that there is SP to cover the debt.  The answer is presumed CP.

O. Q1 is 30 points and it has 6 sections

P. Q1 is 10 points and it has 2 sections

Q. MC and T/F total 50 points and the essay total 50 points for a total of 100 points.
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