MPRE REVIEW

I.  Regulation of the Legal Profession (4 to 6 questions)

A. Inherent of the Courts to Regulate Lawyers

1. American Bar Association (membership is voluntary, only 50% of US lawyers are members)

a) ABA has no disciplinary authority.  They only suggest that jurisdictions adopt the ABA model rules

b) ABA Model Rules of Professional Conduct (1983) – uses a restatement format and there are two types of rules

(1) MUST rules – mandatory (also called disciplinary rules) and have the following punishments

(a) Reproval (reprimand, censure, “don’t do it again”)

(b) Suspension – for a finite period you cannot practice law, but your name can stay on the office stationary

(c) Disbarment – permanent suspension, you can never practice law again UNLESS the Supreme Court of the state overrules it, this varies by state

(d) Calls of the question:

(i) The lawyer MUST (if he doesn’t do it, he is subject to discipline)

(ii) The lawyer MUST NOT (if he does it, he is subject to discipline)

(iii) Is the lawyer subject to discipline? 

(2) SHOULD rule – advisory, aspirational (ethical considerations)

(a) Calls of the question:

(i) It would not be PROPER (doesn’t even violate should rules)

(ii) Which of the following is proper?

(iii) Which MAY the lawyer do?

(iv) Which SHOULD the lawyer do?

(a) All are aspirational

2. Judicial exercise

3. State laws

a) Moral turpitude (dishonesty) v. good moral character

b) Supplements the ABA Model Rules

B. Admission to the Profession

1. US Supreme Court provides the following analysis:  RATIONAL?  Is a requirement by the stat rational (i.e., related to the practice of law).

a) Yes

(1) Examples is requiring graduation from an ABA accredited law school

b) No, the following are not rational

(1) US Citizenship

(2) Residence in the state

(3) Anti-communism

2. Information about yourself

a) Truth about yourself on the BAR application

b) Duty to cooperate – the burden is on you to prove your good moral character (you can’t take the 5th)

3. Others (recommendation letter)

a) Good information – should write a letter of recommendation for good candidates

(1) Bad information – you must SQUEAL, an affirmative squeal duty.  You MUST write a letter informing of that person’s bad behavior

C. Regulation after admission to the BAR is done as follows:

1. By reporting

2. It is a self-regulating profession with a two pronged duty

a) SQUEAL and

b) Be available to testify against them (so you cannot squeal anonymously)

D. Maintaining Professional Standards – Peer Responsibility

1. A supervisor is responsible for the acts of a subordinate if

a) He KNEW and did not report or if

b) He told subordinate to do the bad act

2. The subordinate is not responsible if 

a) He was told to do it and

b) It was at least arguable (you know you cannot bribe a juror even if your boss told you to do it so it is not arguable)

E. Unauthorized Practice of the Law

1. Requires a license to do the following (these constitute the practice of law):

a) Appearances

b) Taking depositions

c) Negotiating Settlements

(1) Claims officer for Sears for 2o years, went to law school at night and could not negotiate settlements for the firm he clerked for while in law school

2. The following do not constitute the practice of law and does not require license

a) Interviewing witnesses

b) Filling in forms (tax returns, real estate forms)

c) Writing memos

F. No fee splitting with non-lawyer is the rule 

1. Exceptions to the no fee splitting rule:

a) Heirs of a deceased attorney (who are non lawyers) of the firm

b) Non lawyer employees of the firm as a part of PENSION or Bonus plans

(1) Determined by deductibility under the tax law

(2) Cannot gives EEs 10% of the fees coming into the law firm

G. The law firm

1. As to the public, includes lawyers who frequently consult, work jointly , and have access to each other’s file and work jointly on cases will be considered a FIRM

2. Only lawyers can be partners, officers, directors, or shareholder (in a professional corporation) with the following exceptions:

a) Being a shareholder temporarily by operation of law (example is shares going to heirs upon death of lawyer shareholder)

b) Questioned more in the exam than #1.

H. No contractual restrictions on Practice

1. Covenants not to compete are not allowed with the following exceptions:

a) As a condition of the retirement of the lawyer

b) Withdrawal from the firm (a condition precedent to withdrawing from the firm can be an agreement not to compete).

II. The Client Lawyer Relationship ( 5 to 7 questions).  A LAWYER IS NOT A BUS – even though a monopoly, a lawyer can a general freedom to reject cases

A. Acceptance or Rejection of Clients

1. Exceptions to general freedom to reject cases

a) Defenseless or oppressed – should take this type of case (the question will tell you it is a defenseless/oppressed client)

b) Lawyer must do his fair share of pro bono work

c) Appointments –must take cases appointed by the judge

d) Exceptions to having to take appointments are (good cause must be shown):

(1) Unreasonable financial burden (however every pro bono case is a financial burden

(2) Any of the 5 duty to reject cases listed below

2. Duty to Reject

a) Inability – physical or mental

b) Conflicts – cannot represent adverse interests

c) Frivolous claim or defense (question will say that client’s motivation is harassment, there is no supportable legal position, or client in a domestic relations case wants to make the spouse suffer)

d)    Feeling so strong – on the part of the attorney for the benefit of the client. A case that is repugnant to the lawyer.

e) Incompetence – concerns legal ability or expertise.  Lawyers are deemed competent upon graduation and passing the bar because they are generalists, unless case required expertise such as complex real estate matters with tax implications or admiralty or securities law

(1) Exceptions to the duty to reject (ALE)

(a) Association

(b) Learn it in time

(c) Emergency (most important, the MPRE creates lots of emergencies in which the lawyer is subject to malpractice but not discipline

B. Scope, Objective, and Means of the Representation

1. Important decisions that belong to the client

a) Do we SUE?

b) Do we SETTLE?  Therefore, you must tell client of ALL settlement offers not matter how ridiculous.

c) Do we TESTIFY in a criminal case?

d) Do we cop a PLEA or plea bargain?

e) Do we have a jury or a bench trial?

f) Do we appeal?  Client can reject an appeal even if it is a great case such as jury bribery.

2. Procedural, tactical, and strategic decisions belong to the attorney as follows:

a) Which COURT do we file in?

b) Do we take DEPOSITIONS?

c) DISCOVERY

d) CONTINUANCES – even if client directs you to do otherwise

(1) Exception (when must we defer to the client)

(a) For monetary matters (i.e., if the client says stop the depositions, you are driving me to bankruptcy, you must abide by it)

(b) For a third person’s well being (client saying do not call my son as a witness)

3. Client under a disability (i.e. crazy or an infant) – get someone appointed to make their decisions such as a guardian, conservator, or trustee

C. Within the bounds of the law.  THE LAWYER IS A PIANO, he must tell the truth.  If the client asks the lawyer must answer honestly.

D. Withdrawal

1. Lawyer can withdraw with court permission (otherwise client would keep firing attorneys to avoid conviction) and return of the client’s property

2. Client has the power to fire the attorney (the client always has the power to terminate the relationship).  He does not have the legal right unless the attorney does something wrong

3. Mandatory withdrawal

a) Duty to reject cases

(1) Incompetence

(2) Inability

(3) Conflicts

(4) Frivolous case

(5) Feelings so strong

b) Client fraud and refusal to rectify

c) Client INSISTS on violation

d) Lawyer discharged (because client has the power to fire the attorney)

E. Attorney-Client Contracts – you can limit the representation (example is you will only handle the pre-trial motions or up to the plea); however, remember that contract law says ambiguities will be construed in favor of the client

1. Malpractice settlements must be reviewed by another attorney

F. Fees.  Fee arrangements must be communicated to the client BEFORE (or within a reasonable time after) representation starts

1. Excessive fees are prohibited – it is viewed as overreaching 

2. Factors to use in determining a reasonable fee:

a) The amount of time and labor

b) Difficulty

c) Experience

d) Relationships

(1) Can charge your relative less

e) Exclusions

(1) The case precludes you from taking other cases

f) Fixed or contingent – is it a gamble?  If so, you can charge more

3. Contingent fee (CF) arrangements (always on the exam).  It is a method of computing fees.  There is not set percentage (no magic %)

a) Cannot take a CF in a criminal casea

(1) No incentive fees allowed in a criminal case

(2) No percentage of publications rights based upon representation.  You can take property is lieu of cash or client can assign royalties from a book but not a book based upon the representation

(3) “Free ten speed if we lose” in DWI case was a contingent fee

b)  Cannot take a CF is domestic relations case

(1) What about past due alimony?  Can take a CF because it is a debt, not a domestic relations case

c) Must explain CF in WRITINGS

(1) Before we take on the case on how the CF will be computed

(2) After the case is complete via a settlement letter showing this is how we actually calculated the fee

d) A wrongfully fired lawyer can use quantum meruit (based on reasonableness and value of the services) but it is limited by the amount of the CF received.  It is limited to the amount of recovery

4. No fee splitting is allowed with other lawyers outside the firm, i.e., NO REFERRALS.  Except if the lawyers work together with client’s consent and are paid proportionately from one fee.  The trick on the exam is to be paid proportionately for the work expended.

5. Sale and purchase of a law practice is OK

6. Restrictions on practice are not allowed

III. Privilege and Confidentiality – Clients and Former Clients ( 3 to 5 questions)

A. Evidentiary Privilege.  The exclusionary rules of evidence are narrow and are not on the exam

B. Professional Obligation of Confidence

1. Secrets are anything EMBARASSING OR DEROGATORY from any source

2. A lawyer’s duty is to keep secrets, to keep you mouth shut

C. Client-authorized disclosure

1. Express authorization from the client

2. Implied authorization – client giving authority for everyone is the law firm to see client’s info/secrets 

D. Permissible Disclosure

1. Offensive – you are suing client for payment of fees

2. Defensive – client is suing you for malpractice (suit does not have to be filed, just threatening is enough)

E. Special Problems

1. Client intends to commit a crime involving serious bodily harm/injury and then you MAY disclose

2. Past crimes are secrets and no disclosure is allowed

3. Death of client – still a secret even if the client is dead

IV. Independent Professional Judgment, Conflict of Interest, Client.  In general a lawyer cannot represent adverse interests unless FULL DISCLOSURE AND CLIENT’S CONSENT is obtained (must be able to separate real world from the exam, no client in his right mind would give consent).  Full disclosure and client consent will cure almost anything including conflicts of interest

A. As affected by the attorney’s PERSONAL INTEREST OR CONFLICTS

1. Rule of imputation is firm wide.  If you can’t do it then your partner can’t do it and vice versa

2. NO loans to a client are allowed no matter how trivial on the exam.  THERE IS NOT DE MINIMIS EXCEPTIONS (i.e., milk for the baby)

a) Exception is advancing the costs of litigation to the client (i.e., filing fees, fee to physician for a report).

B. Attorney cannot be a witness – we don’t want attorneys arguing their credibility to juries, with the following exceptions

1. Lawyer can be a witness on uncontested matters or ministerial matters (being a witness on a will)

2. Legal fees – for example when it is an element of the case as in antitrust cases

3. To avoid substantial hardship to the client (doesn’t matter if it is substantial hardship to the lawyer)

C. Acquiring an interest in litigation is not allowed – a lawyer cannot buy a piece of the case with the following exceptions:

1. Contingent Fee

2. Security liens (to protect the lawyer the state may allow a lien on items such as wills).

3. Note:  Is there a difference between a) buying $50,000 of debts due to a business (accounts receivable) for $25,000 and b) receiving a contingent fee of 50% of $50,000 of debts due a business?  YES, even though you get the same result.  (a) is not allowed and (b) is allowed.

D. A lawyer cannot enter into business transactions with clients, exceptions are:

1. Ordinary transactions (buying a car, loan from a bank)

2. If it is fair

a) This is a stupid rule based on a stupid rationale and policy that lawyers are brilliant and will cheat stupid clients.  All you are left with is that you cannot screw or cheat your client

E. Conflicting Interests – Clients and former clients (ordinarily speaking a former client is not a client but you may have confidential information about former clients that you cannot use adversely against them).

1. No interests adverse to the clients – you cannot involve yourself in anything adverse to the clients

2. No multiple clients where potential conflict exists unless:

a) Lawyer has a reasonable belief of no adverse effect (via full communication)

b) Client consents after explanation

3. Entity representation – the lawyer represents the corporation and not the directors or officers of the corporation so you may have to squeal to shareholders about the directors or officers

F. Influence by Persons other than the client (example is mom paying for son’s divorce and son wants a reconciliation and father paying for son’s criminal defense and says don’t plea and son wants to plea)

1. Attorney can be paid by 3rd person but

a) The client must consent and

b) Secrets must be kept (based on third party beneficiary law)

G. Law Firm, Associates, and Related Persons.  Lawyers related as parent, child, sibling, or spouse shall not represent adverse parties, unless full consent; but no rule of imputation (can go up against the parents’, child’s, sibling’s, or spouse’s firm).

H. Lawyer’s Service as Arbitrator, Mediator, or Judge (revolving door phenomenon)

1. Judge or government employee who goes into private practice.  Rule:  Cannot take MATTERS where previously acted or had substantial responsibility, but not rule of imputation as long as SCREENED OFF

a) MATTER is specific fact with specific parties

(1) The following are not MATTERS.  Therefore, the lawyer can take this client, even though as a government lawyer he did the work)

(a) Drafting laws – can go into private practice and then fight the law

(b) Compiling statistics

(c) Arranging logistics

(2) The following are not MATTERS.  Therefore, a private lawyer cannot take this client, when as a government lawyer, he did this.  However, someone else in the firm can take the case so long as the former government lawyer is SCREENED

(a) Acting on habeas (granting or denying habeas)

(b) Finding of guilt

(c) Drafting the contract in issue

b) What are the elements of a screen?

(1) Full disclosure to the client (may partner was the judge who handled the case)

(2) No fee to SCREENED OFF attorney

(3) No disclosure of confidential information by screened off attorney to attorney handling the case.

c) Calls of the question:

(1) Subject to discipline if you take the case

(2) Subject to disqualification 

(3) Subject to litigation/sanction

V. Competence, Legal Malpractice, and other Civil Liability (4 to 6 questions)

A. Civil Liability including Malpractice (1st prong of competence)

1. Comes from CONTRACTS, TORTS, or FIDUCIARY RELATIONSHIPS 

2. Requires MONEY LOSS and CAUSATION 

3. Purpose of civil liability is COMPENSATING THE VICTIM

a) The violation of a MUST rule doe not necessarily lead to civil liability

B. Maintaining Competence (2nd prong of competence)

1. Purpose is PUNISHING EVIL LAWYER

2. Does not require money loss or causation

C. Acceptance of Employment – newly admitted attorney is considered competent

D. Lawyer must exercise DILIGENCE and CARE.  He must act PROMPTLY

E. Limiting liability for malpractice is not allowed.  Professional Corporation of lawyers that limits the lawyers’ shareholder liability does not limit their malpractice liability

F. Call of the question:

1. Subject to civil liability

a) The lawyer can not do anything wrong per the rules and still have to compensate a victim if the lawyer caused a loss

VI. Litigation and other forms of advocacy

A. Exercise of professional judgment (see page 3 of the notes)
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