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Why Marry?
· Why not just “live together?”

· What advantages do people gain by being married?

· Does the government “reward” people for being married?

Three Couples

Traditionalist – 1 income earner, 1 homemaker

Yuppies – 2 income producers

Partners – Choose not to marry or can’t legally

Three Major Reasons Why People Get Married

· __Love__________

· __Children_______

· Economic Advantages

Marriage for Love
· Personal expression of commitment.

For some weddings are the most important (Alzheimer’s patients)

· Legal commitment (protection of reliance interests).

Sometimes people fall out of love, marriage protects reliance interest in a limited way.  Marriage is like a contract and is helpful to longterm planning

· Lawful intercourse.

In the old days this was the only way to have lawful intercourse.

Marriage As An Economic Institution Building & Sharing Wealth
· Economies of scale.

One Roof Principle – As soon as you’ve moved under one roof you’ve saved the cost of 2 roofs

· Avoidance of book-keeping required in other partnerships.

Marriage: An Economic Institution Division of Labor
· Income production v. house-hold management.

· Division of household chores.

Childbirth cannot be divided

· Protecting non-economic contributions.

(Cost of raising children and keeping household)

· Avoidance of bookkeeping.

Marriage: An Economic Institution Mutual Support and Welfare
· “Insurable Interests.”

Ex: Social Security (Surviving Spouse benefit) and Medical insurance availability

· Mutual duty of support.

Debatable if this has any significance

· FMLA, other work leave rules.

· Security for children’s primary caretaker.

Marriage To Have Children
· The “presumed father” rule.

A presumption arises by virtue of being married

· Securing support for child.

In the old days, if a child was born outside marriage, the child had no ather, now the mere fact of paternity makes him responsible

· Protection for the child-bearer and caretaker.

· Protection for the non-caretaker.

As far as law concerned unmarried father had no visitation rights

Rewards for Marriage

	Property interests.
	Rights of inheritance.
	Homestead.

	Standing to sue (wrongful death, consortium)
	Public welfare benefits.

SSC, AFDC
	Private insurance benefits.

	Immigration.

Those who marry get to stand first in the immigration line
	Adoption.

-Most Private adoptions agencies prefer married couples
	Income tax benefits.

Ability to file joint returns and pool deductions

	Other work leave.
	FMLA Leave.
	Gift tax benefits.

	Standing for guardianship.
	Widely accepted standard of status.
	Presumed paternity.


State Regulation of Marriage Constitutional Limitations

Why Do Lawmakers Care Who Or How We Marry? (Is It Any of Their Business?)

	Public health (disease, birth control). Inbreeding also
	Morality (sexual conduct)

Rule against incest
	Strength and integrity of the family unit

	Cultural norms about the “essence” of marriage
	Punishment of felons.

Does it matter if a guy 7 days from the death chair can get married?
	Protection of minors, incompetents.

If you are under 14 you can’t marry


Is Texas Pro-Marriage?
· At one time, 30 % of all Texans were denied capacity to marry at any age. Slaves could not marry

· More recently, every Texan of legal age was prohibited from marrying 13  to 87 % of other-gendered Texans of legal age.  

Miscegenation Rules

Is Texas Pro-Marriage?

Section 1.101   [I]n order to provide stability for those entering into the marriage relationship in good faith and to provide for an orderly determination of parentage and security for the children of the relationship, it is the policy of this state to preserve and uphold each marriage against claims of invalidity unless a strong reason exists for holding the marriage void or voidable. Therefore, every marriage entered into in this state is presumed to be valid unless expressly made void by Chapter 6 or unless expressly made voidable by Chapter 6 and annulled as provided by that chapter. 

A marriage may be technically flawed but will be held valid unless the TFC expressly makes it void or voidable.

What Constitutionally Protected 
Interests Weigh Against State Intrusion?
	· 1st Amendment (religion).

Protection of right to practice religion (polygamia)
	· “Penumbra” rights (privacy).

Implicit right of privacy
	· Liberty interests (5th and 14th Amendment/ due process)

Talks about liberty interests (state can’t take away arbitrarily (substantive due process))
	· Right of equal protection (14th Amendment)




ANALYSIS
1-Identify the right at stake (Stacking Helps)

2-Can the State show legitimate purpose in its legislation (rational basis)


Court may require strict basis or compelling interest 

3- How severe is the impact on individual rights

4- Does the law achieve its end effectively without undue hardship?

The Constitution: Balancing of Competing Interests
· Is a liberty interest or other constitutional right at stake?

· Can the state show a legitimate purposes/interest in regulation?

· How severe is the impact on individual rights?

· Does the law achieve its purpose effectively without undue impact?

Zablocki v. Redhail

Wisconsin prohibited people who owed past child support or could not prove the children would not in the future become charges to the state from marrying

Zablocki v. Redhail The Constitutional Checklist
· How important is liberty interest?

· What is state’s reason for regulation?  Is it sufficiently compelling?

· How significant is impact of state regulation?

· Is law tailored to achieve purpose without unnecessary impact?

The statute did not accomplish its end.  People would not get married or go somewhere else to get married, There are other ways to collect child support

Can Delinquent Parents Marry In Texas?
Section 2.004(b)(7): “The application form [for marriage] must contain … printed boxes for each applicant to check ‘true’ or ‘false’ in response to the following statement: ‘I am not presently delinquent in the payment of court-ordered child support.’” (emphasis added).

*All statements in the application are under oath.

*In TX persons applying for license must divulge if they are behind in child support.

Polygamy
The State v. Polygamists
	Privacy rights
	Religion
	Liberty interest

	Property complications
	Complications with children
	Tradition/morality

	Integrity of the family unit.
	The standing of women.
	Men’s rights.


The State and Polygamy
A Range of Responses
· Ignore (e.g., no recognition of the subsequent marriages for purposes of property). 

Legal authorities widely assume these is little value in rounding up these people and throwing thm in jail

· Discriminate: allow or require discrimination against polygamists (e.g., in hiring of police officers).

· Prosecute and punish.

Doesn’t happen much.

State must bget involved when these marriages come apart: Property division child custody etc…

Choice of Law Rules

For Deciding Who’s Married to Whom, Where, and for What Purpose.

Choice of Law in Marriage The Usual Rules
· Validity of marriage is determined by the place where the wedding occurred.

· Exception: a state with significant interest in the matter need not recognize a marriage in violation of important public policy.

· Common law versus Constitutional law.

· Beware of elopement laws in other states.

 The Polygamist Globtrotters

Texas need not answer this until the state has a significant interest.  Marriage is mostly determined by state lw, but sometimes the federal agency has an interest as well.

Wife #2 is not married in TX, so her marriage to the chauffeur would be valid.

Must Marital Partners Be Of Opposite Genders?
The Case of Same-Sex Marriage

The Texas Legislature Speaks
Family Code Section 2.001
· A man and a woman desiring to enter into a ceremonial marriage must obtain a marriage license from the county clerk of any county of this state.

· A license may not be issued for the marriage of persons of the same sex. the Prohibition?
Some Reasons Frequently Offered
· Morality/societal distaste.

Some judges believe morality alone is enough, others do not

· Alien to the very concept of marriage.

So was interracial marriage

· Marriage is for procreation.

Many couples get married with no intention of having children.  Should the elderly not be allowed to marry?

· Public health.

This doesn’t even make sense

· Cost to public and private welfare systems.

Money is never a rational basis for denying a fundamental right

· Unspoken motivations for the ban.

Animosity against a group

Current Status Of Same Sex Marriage
· Hawaii: Popular referendum overrules Supreme Court.

· Vermont: same sex unions.

· Massachusetts: same sex marriage.

Do MA & VT Matter (Outside VT & MA?)
· Federal tax issues?

Still can’t file jointly

· Social security issues?

Still can’t get SSC benefits

· Travel to or cohabitation 
in  other states (like Texas?)

· Can they move to and live together in Texas?  Can they then divorce here?

Once the state must make a decision their significant interst comes into effect

· Can Texans go to Massachusetts to marry?

A Hypothetical Bob Loves Bill
· Bob and Bill, residents of Texas, live as quasi-marital partners.

· They vacation in Boston, where they marry.

· They return to Texas.

· Are they married?  

· What if they lived in Boston before the marriage and moved to Texas after?

Defense of Marriage Act
· For purposes of federal law (federal taxes, immigration, social security, ERISA), you cannot be married to the same gender.

· The full faith and credit clause does not apply to same sex marriage. 

Issue of constitutionality because when congress says the full faith and credit clause does not apply they are usurping the Supreme Court’s jurisdiction.

What’s On The Horizon?
· Can gender be changed?

· Is gender clearly one or the other?

· Can a woman who was once a man marry a woman?

· Littleton v. Prange, 9 S.W.3d 223 (Tex. App.--San Antonio 1999): 
(1) Chromosomes, (2) gonads and (3) genetalia at birth determine gender.

Other Views 
In Littleton v. Prange
· Concurring Opinion: what if the three factors conflict? Can someone be both?

· Dissent: She was once a he but is now a she.

· Should it matter that the petitioner successfully amended her birth certificate on the grounds of inaccuracy?  

Incest: Rules Requiring Marriage Out of the Family
Incest: Reasons for Prohibition?
· It’s gross.

· It’s immoral.
· The genetic defect worry.

· Sexual oppression.

· Danger of intra-family conflict.

· Need for family alliances, community-building.

Incest: What Scope?
· Can cousins marry?  Texas yes, Illinois No.

· Could Illinois cousins escape proscription by wedding in Texas?  See hypothetical.

Challenge on equal protection

· Could cousins compel Illinois to permit them to marry?

· Can adoptive siblings marry?

Age Requirements Absolute, and By Consent
Moe v. Dinkins: 
Why Are There Age Limits? 
· Denial of a liberty interest?

Perhaps somewhat but denial is not forever, children often grow up, very rarely remain the same age forever

· Court: denial is not forever.

· Child can still be legitimated.

Child support is attainable

· Vulnerability, immaturity, 
importance of parental 
participation.

· Is it ever a good idea for children to marry?

Husband v. Pierce

Husband and a minor girl went to Mexico and were married without her parents' consent. They subsequently returned and lived as a married couple, in effect, establishing a common law marriage. The minor girl's parents sought a writ of habeas corpus to have the marriage set aside and their daughter returned to them.  Evidence established that she told the Mexican authorities her age and that there was a translator present at the ceremony.  They also have a certificate which is undisputed evidence of the ceremonial marriage.  Their marriage is voidable, but not void. The law of the place where it is celebrated generally determines the validity of a marriage.
Important Lessons 
From Husband v. Pierce
· Underage marriage without consent/ judicial approval is voidable.

Voidable means could be made void, Void means the marriage never existed

· Voidable marriage causes emancipation. (1.104)

· Parents have no authority over child bride/ groom until annulment.

Voidable?  Emancipation? Scary Thoughts for Parents
· Other reasons to worry about voidable underage marriage?

Common law marriage used as a defense for statutory rape charges (I couldn’t have raped her I was married to her)

· What if the child is thirteen? Twelve?

Texas makes marriage under 14 void, not merely voidable

· The special problem of “common law” marriage.

Voidable?  Emancipation?
Scary Thoughts for Children  And People Who Marry Children
· Who has standing to annul?  Who does not have standing? (6.101, .102)

Parents of child, and child have standing

· Will the court actually grant the annulment?  (6.104)

Judge has discretion

· What is the effect of an annulment?

Property division can be like a divorce (in Texas you may still have to pay alimony)

The Legislature Responds

Contradictions abound

·  2.401(c): under 18: may not be party to CL marriage.

·  6.101(a): Under 14: may annul licensed marriage (marriage was voidable, not void).

·  6.102(a): 14-18 years: may annul licensed or informal marriage lacking parental consent/court order. (underage common law marriage voidable?)

Minor Loose Ends 
· Kingery v. Hintz, 124 S.W.3d 875 (Tex.App.-Houston [14 Dist.] 2003): Kingery was charged with raping 15 year old that he got pregnant (his girlfriend’s daughter).  Filed for divorce claiming they were informally married. Despite the fact that section 6.102 provides a procedure to annul the marriage of a minor, it does not permit a minor to enter into a common-law marriage. Appellant's reliance on this code provision is misplaced. Section 6.102 merely provides that a marriage of a minor entered into without parental consent or court order, but otherwise allowed by law, is capable of being voided.  Legislature “overlooked” the problem. Ignore the statute.

Applies 2.401 c and denies his ability to claim marriage as divorce

· Can minor ever obtain license without parental or judicial permission? (2.101)

Emancipated from previous circumstances (marriage)

· If 12 year old lies about age to get license, does this affect validity of marriage?

To lie on license application subjects the liar to a fine, does not affect validity of marriage, but for a 12 year old the marriage is voidable

Other Grounds for Avoidance?
· Mental capacity (insanity, intoxication)

At the time of the ceremony (insane person has standing)

· Physical capacity (impotence)

Annulment is not something you file away, you must act within days

· Lack of intent.

Immigration fraud, fraternity joke

· Fraud.

Not he told me he was a millionaire but rather, he told me he had never been married before or she said she was pregnant.

· Duress.

Shotgun wedding

· Procedural flaws?

Not much in TX

· Winking annulment.

Judge Wopner Justice

Transition the Effect of a Flaw

· Disregard entirely.

Grant an anullment

· Voidable (it never happened). 

2 types of voidable marriage 1 can get this type because the judge has discretion

· Voidable (but it did 
happen).

· Void, subject to a “springing” marriage. (6.202) 

Cure the defect (married to B &A, Divorce A the the B marriage is good).

· Void, period (but “hurt” party might have remedy)

· Worse than void--no remedy at all. 

Get nothing, more than a single person could have (no remedy)

Procedures for Marriage
The Sum of all Fears
What If We Goofed?
· A license, but not absolutely necessary.

· Waiting period, but not absolutely necessary (and subject to waiver).

Suburban and rural JP’s didn’t like the idea that people could go down town, get license and pay them to perform ceremony

· Wedding, but authority of official not always necessary.

Common law marrige is a backup

· Consummation?  Not necessary at all.

 So why require a license at all?

Tax revenue

Record keeping

Checkpoint (for validity)

Is There Anything a Wedding 
Has to Have???
· What is essence of marriage?

The essence of marriage is commitment and solemnization is a manifestation of that

· Why is that thing important?

· Why don’t we excuse its omission, like we excuse omission of licensing?

Not solemnizing shows they got license, it expired, they decided not to get married

· Can you imagine ever excusing its omission?

Aims v Aims – Catholics decided H wanted divorce, H got divorce, then changed his mind, got back together, priest says “In the eyes of the church you are still married.”  Then H changed mind 10 years later and served W with eviction notice, court agreed with W and granted a divorce instead.

Wedding Shortcuts When Love Won’t Wait
· Judicial waiver of the 72 hour waiting period.

· “Proxy” weddings in case of geographic or other physical separation.

Mainly designed for military people

· “Informal” weddings without license or solemnization.

Common Law Marriage Romance on the Range
· Agreement in praesenti

As opposed to an agreement to be married in the future
· Cohabitation

Cancun vacation does not count

· Holding out

Did something in the outside world to validate marriage

· taxes

· enroll child in school together

· fill out any form as H & W

· wear ring

Common Law Marriage
· Why do you suppose it exists?

For people who lived on the frontier this was the only way to get married, African Americans were not allowed to marry in TX

· Does it still have a purpose?

· What problems might it create?

The Problem of the Agreement In Praesenti:  Russell v. Russell
Petitioner husband and respondent wife were ceremonially married after they had cohabited for many years. A trial court later declared that there was an informal marriage between petitioner and respondent prior to ceremonial marriage.

Traditionally there is no room for a tacit agreement with marriage but a long history in TX of accepting such tacit agreements. But the legislature had said if we have cohabitation & holding out then an agreement is implied, but the legislature repealed this.  Majority rules a tacit agreement can be proved if very compelling evidence is given of cohabitation & holding out.

In re Estate of Keimig


She had no credibility to claim an express agreement existed as to the will.  
Does Consistency Matter?

Consistency matters to the extent we believe the testimony.  Tacit agreement occurs in many ways. But happens when a couple lives together so long & helds out consistently (must have strong evidence to prove)

Common Law Marriage Texas Loose Ends
· A declaration of common law marriage. Section 2.402

May swear to the clerk against informal marriage they may want to do this for

-estate planning

- allowed to back date marriage

- survivor benefits

· The two-year statute of limitations that isn’t a statute of limitations.  Section 2.401(b)

If after cohabitation ends, the parties have 2 yrs to make the declaration otherwise rebuttable presumption arises that no marriage existed ever.

Common Law Marriage 
And Choice of Law
Two Opposing Views
· Kelderhaus (the predominant view): Parties must satisfy all three requirements within one state that recognizes common law marriage.

Husband was already married to W in California married to W2 (void marriage) moved to AZ, W1, gets divorce, have CL marriage (but AZ does not recognize it) Go through TX OK & VA Ct. held not married because all 3 elements must happen in same state wher a CL marriage is recognized – Majority Approach

· Renshaw v. Heckler (rescuing the penniless widow): Is a night in east Pennsylvania an eternity?

Widow v. bank, widow wins.  One night in PA was enough even though they lived in NY

Summary of Remedies 
Chicken Soup for a Marriage that Wasn’t
· Rules for ignoring technical flaws.

-In tx, ignore technical flaws

· Common Law Marriage (Oliver v. Oliver).

CL useful devise to overcome serious defect – Oliver lived in El Paso, sometimes in NM, While married H declares he wants a divorce, H says he will bring papers, will be fair & all she has to do is sign it.  The H does this, but comes back, claims he didn’t file them & changes his mind.  Now he has her under the illusion that she’s married but is having it both way.  They live together for another ten yrs.  While living together in TX he drops bomb and says he is filing for eviction.  She files for divorce – TX Sup ct says @ the moment they came back to TX they had a CL marriage so any property acquired after that is community property.  

· Fraud (Oliver v. Oliver).

-Fraud gives damages, CL has SSI benefits & other kinds of benefits

· Putative spouse doctrine.

The Putative Spouse Doctrine
· A remedy for a “void” marriage (but not for a marriage that’s worse than void).

- Almost always in cases of bigamy 

· Requirements: (1) a wedding ceremony or (in Texas) the elements of a common law marriage; and (2) the party seeking relief reasonably believed in the marriage.

- 27 if you should have known better thenyou may be out of luck

In re Estate of Vargas

“Terrestrial Paradise?”

-No hard rule on how to divide up property

The Putative Spouse Doctrine How Large a Slice?
Serial bigamist problem – under the right circumstances a CT may give most of property to the putative spouse because her reliance interest in the marriage is much more valuable

Rights and Duties of Marriage

The Ancient System
A Marriage As “One” Person
· Who is the “one?”

Husband represented the marriage 

· Elimination of legal capacity.

-W lost legal capacity altogether not because they were incompentent but because they “merged” into the H she could not own property or make contracts

· How is real property owned?

Owned by H, great dilemma for wealthy single woman 

· How is personal property owned?

Owned by H, necklaces & earring & everything if he died, they revert to W as long as he hasn’t willed it away

· Contracting with husband; contracting with others.

-No contracts w/H (no pre-up partition) impossible to have biz

Protection for the Wife
The Hornbook Duties of Marriage
· Fidelity

· Companionship

· Affection

· Support

Kruzell v. Podell

It has never been the law to take H’s name, sometimes judges were inclined to order it, but found no support.

The Texas Rule
Family Code  § 6.706

(a) In a decree of divorce or annulment, the court shall change the name of a party specifically requesting the change to a name previously used by the party unless the court states in the decree a reason for denying the change of name.

(b) The court may not deny a change of name solely to keep the last name of family members the same.

If W asks to change name back CT shall change it back unless they name unless the ct states a reason in decree

Ownership & Control of Property  Overview of Property Rules

Important to know because people move

· First: denial of capacity for married woman.

In CL days, during marriage W has no property

· Second: the “separate property” reform movement.

- Benefitted well-to-do women

· Third: the “marital property” reform movement.

- Makes it appears as though CL states look like community property state.  Popr acquired after marriage it becomes marital property which can be divided between the parties without regard to who earned it.  All CL states took different paths now they all  have dif rules.

Overview of Property Rules
· Community property: earned during the marriage; acquired with such earnings; earnings from community or separate property.

Community property earned during marriage, acquired w/such earnings, earnings from community or separate property

· Separate property: earned or owned before the marriage; gifts, inheritances and recovery for personal injuries.

Separate propr earned or owned before the marriage, gifts, inheritances & recovery for personal injuries

Ownership v. Control Of Community Property
· Who has right to spend it?

· Who has right to give it away?

· Who has right to sell it?

· Whose creditors could seize it to collect unpaid debts?

Ownership v. Control
A Few Possibilities

· Husband controls CP (former rule in some CP states).

On surface looked like ancient system

· Each controls property they would own but for the marriage.

Therefore if H only works, then everything is under management

· Joint control (spouses must act together).

Joint control (solves practical problem of how we’re going to deal w/management problems but logistical nightmare)

· Joint control (spouse who acts first in time wins).

Another problem, community property race

Control of Community Property
The Texas Approach


· Sole M&C community property: To each, the community property that would be his or hers, if he or she were single.

0The trouble is everything is mixed

· Joint management & control: where community property under one spouse's management is mixed with property under other's management.

· All other community property is subject to joint management (if we don't know what it is).

This is the presumption

Problems With Joint Control?
· What if they disagree how to spend money?

· Is it a race to the bank?

· Are there limits for how or when to spend?

Are There Limits On Use Of Community Assets?
Martin v. Martin

Irresponsible v. Unauthorized

· Spouses allowed to be selfish with their own sole MC CP, or with joint MC CP.

H was spending money on his GF W claims this was not a legitimate expenditure

· Spouses allowed to be foolish with their own sole MC CP, or with joint MC CP.

As long as you are spending money on yourself you are benefiting the community This particular expenditure violates the hornbook duties of marriage

· The Martin v. Martin test: did community grant its implied or express consent?

-doesn’t make much sense, implies there are some things the community can never consent to

· Alternative explanation: a violation of basic marital duties? (Texas: expenditure on adultery is “fraud” against community estate or “waste”).

What Happens If Expenditure Is Unauthorized?

· The spender owes the community/marital estate?

The spender’s debt will be added to the community and the community will be divided 

· The transfer can be rescinded?

Practically possible if still available

· Authorized but irresponsible expenditure might still affect “just and right” division.

If 1 spouse has been irresponsible the ct can take it under consideration

Andrews v. Andrews Other Limits On Use Of Community Assets
· Certain elections on distribution of retirement funds (ERSIA).

If you are a participant in ERISA plan, you at some point must make an election on how to take benefits – single life or couple life – Brown v. Boeing Brown takes single life payout & dies W sues and says this was a community asset.  Ct says he had the right to manage the asset so congress now requires spouses consent to make single life option

· The homestead.

Surviving spouse has rights in homestead

· Transfers to defraud the community.

· Pre-dissolution excesses: restraining orders.

Execessive expenditures in violation of the order is an unauthorized transaction

Spouses, Creditors 
&
Community Property
Personal Liability 
v. 
Property Subject to Seizure
· Spouses are separate persons.

· Marriage does not make one spouse liable for the other’s debts.

If you marry a debtor, the debts stay where they began

· Creditor can sue debtor, not non-indebted spouse.

· Judgement creditor might seize property in which non-indebted spouse shares a community interest (and he/she may have earned that property!)

When Creditors Seize CP To Satisfy Judgement Debts
· Focus: property available to satisfy a judgment.

· Creditor: If debtor had a  community property interest  in it, it should be mine.

· Non-debtor spouse: but it’s mine too!  Maybe I earned it!

The Texas Legislature Answers
For Contract-Based Debts
· Creditor can seize debtor spouse’s separate property.

· Can seize community property property subject to debtor’s sole or joint M&C.

· Cannot seize community property subject to non-debtor spouse’s sole M&C.

· Cannot seize non-debtor spouse’s separate property.

The Texas Legislature Answers
For Tort-Based Debts

· Creditor can seize debtor spouse’s separate property.

· Creditor can seize any community property.

· Creditor cannot seize non-indebted spouse’s separate property.

· Pre-marital torts: see rules for contracts. (pro-Marriage rules)

A Special Problem: 
Creditors on a Post-Divorce Hunt
· Non-indebted spouse is not personally liable just because he/she was married to debtor.

· Can creditor still seize property that would have been community property but for the division by divorce?

At one time the debt was community, at least 1 case in TX says “but for” the divorce the creditor could collect it.

What About “Community Debt?”
Remember, no one is a debtor just by being married to one.
 “Community debt:” a misleading term.

Most likely meaning : a debt incurred for the real benefit of the community, and which a court should consider in the division of property; a debt subject to “division” as between the parties.

Groceries bought for the benefit of the community -. Judge can divide debt

Just When You Thought It Was Safe to Marry a Debtor
· By your agreement (co-signing, guaranteeing, etc.

· Agency (but not based on marriage alone).

· The duty to support.

The Duty to Support: 
Is It a Duty After All?

McGuire – creditors are increasingly protected by the “necessaries doctrine”

Creditors and the Duty to Support Third Party Rights 
Based on the “Duty” to Support

100 years ago duty of support was for emergencies

· What must the creditor show in order to invoke doctrine of necessaries?

· What is a “necessary?”

Very elastic – Nieman Marcus rule “given families status in the community this may well be a necessary”

· Does the doctrine serve a legitimate purpose today?

Support and Decision-Making 
For the Invalid Spouse Why Is a Decision Needed? Why Refuse Medical Care?

Not much law here, still important

· Elective treatments?

Cancer treatments vary, different doctors & hospitals

· Alternative therapies?

· Religious restrictions?

Christian Scientists – prayer treatment Jehovah’s witnesses – no blood transfusion

· Life-continuing measures in case of terminal illness?

· Avoidance of cost?

You are supposed to be answering for the incapacitated spouse

Who Makes the Decision When The Patient Is Unable?

Doctor’s will first go to the spouse because we presume the spouse will know the patient’s wishes best

Decision-Making And Abortion:
Whose Decision?

Can’t compel a spouses consent, & does not need to consult with him because only she can make the decision

Tort Implications of Marriage
Spouses & 3rd Party Tortfeasors
Is Injury to One an Injury to the Other?
· Psychological/emotional interference with the relationship: alienation of affections?

At 1 time this was a tort, most states have eliminated it (including TX)

· Physical interference with the relationship: loss of consortium?

· Physical destruction of the relationship: wrongful death?

Torts Between Spouses Old Rules and New
· Why did early family law bar tort claims between spouses?

Because they were 1 in the law & because H had all the property making any judgment senseless

· Is there still reason for caution?

· The divorce connection.

· Possibilities: assault; battery; intentional infliction of emotional distress, privacy, trespass.

Crime & Prosecution

Is Marriage to the Victim An Absolute Defense?

Warren v. State of Georgia
Reasons For Marital Defense To Rape?
	She owes a duty to submit (implied consent)
	Property like status of women

	Marriage is a unity of persons
	Fear of fabricated charges


Cladd v. State of Florida

A husband's consortium rights did not immunize him from burglary charges where the premises were in the sole possession of the wife and he made a nonconsensual entry into her premises with intent to commit an offense.

Had the CT not held for W, they would have said a separated Wife can have no shelter where she has a property interest where the H cannot intrude upon her.

Questions Posed by Cladd

· Is lack of separation order important?

Burglary charges would have been easier if separate order had been in place

· Can one spouse have possessory interest to exclusion of the other?

Yes, if she has a separate property interest

· What about an apartment rented by one spouse, not the other?

Making a lease gives rise to a property interest

· A hotel room?

HYPO: Las Vegas trip, H decides to join her & gets the room key, catches her in affair.  Can he be charged w/burglary? Implied consent?.. according to Cladd.. maybe

· A garage apartment?

The Battered Spouse
Are Tort and Criminal Law Enough?
· Will tort law prevent or remedy abuse?

Suing your own community estate?  Could couple reconcile the relationship?  Tort remedy makes sense for the wealthy but not for the less wealthy

· Will criminal prosecution prevent or remedy abuse?

Can call police, but they are reluctant to rewspond because domestic abuse is dangerous and “what goes on behind closed doors stays there”  & is the battered spouse better off anyway?  He’s in jail now but what about tomorrow?  & what about if he loses his job?  Who pays the bail?  Prosecution is difficult because abused spouse doesn’t want to cooperate anymore

· Could common law injunctions prevent abuse?

CL injunctions have always been available Cts don’t want to intervene in family disput.  What good is a piece of paper going to do?  Protective orders kicking H out were not often gratned.  Injunctions on emergency basis is hard to get because the other party is absent, Cts often required W to post a bond in case judge later decides it was a mistake.  Nonincome earning abused spouse can’t make this bond because H has property mngmt

The Battered Spouse: Specialized Procedures and Remedies
· Protective Orders against “family” or “dating” violence. § § 71.001-91.003.

· Restraining Orders, to prevent violence or other abusive conduct during dissolution. §§ 6.501, 6.507.

Protective Orders When is Violence Family Violence?
· Violence within family.

Could be grandson beating grandma or Dad beating kid, dating or couples living together (including same-sex couple)

· Violence within household.

· Violence in dating relationship.

Focus on Protective Orders Who Can File?

· Any member of the family, household or relationship.

· “Any adult” to protect a child  from family violence.

Anyone who knows of violence against children has standing (probably better to call CPS)

· Law enforcement officials.

Don’t have to rely on abused party, so law enforcement is important part of this system.  But when need of evidence arises, you will need their cooperation

Protective Orders Emergency Situations
· 20 day ex parte order if “clear and present danger” of violence. 83.001

· May dispense with bond. 83.003

· Judge must attempt to notify and include respondent, by phone if necessary, but can proceed without him/her if necessary. 83.007

Protective Orders Exclusion of Respondent from Home
· Victim resided there within last 30 days; 

If you haven’t been there for 30 days another 20 days won’t hurt, can’t get emergency possession

· Offender committed family violence in last 30 days; and

For emergency it must be very recent

· Clear & present danger he will commit such violence again.

Protective Orders After Fair Hearing (Not Ex Parte)

· Assign exclusive possession of residence to party who shares ownership/lease interest, or who has right to owner/lessee’s support.

If cohabiting and not on lease then unless he owes a duty of support (spouse) you can’t displace him

· Award possession of community or jointly owned/leased property.

· May prohibit violence, harassment; restrict presence near home, school or work.

Protective Orders Other Important Provisions
· Order lasts for up to two years

Pretty long time, could get extenstion

· Law officers have duty to facilitate enforcement.

· May order additional assistance of police (e.g., accompany applicant as she returns to take possession)

· Uniform Interstate Enforcement of Protective Orders Act.

Restraining Orders In Dissolution Proceedings
· Divorce, annulment, action to declare marriage void.

Important to remember

· Mainly preventive measure.

Divorce judge will get jurisdiction (this is the judge who will divide property -> don’t piss him off)

· Can assign possession of residence only after notice and a hearing.

· Can prohibit harassment, abuse or misuse of community assets; and can limit spending of community assets beyond reasonable needs.

Prenuptial Agreement
Some Reasons Spouses-to-Be  May Want to Change the Rules
· Don’t want to share/test of love.

· Protection of existing children.

Inheritance rights

· Protection of small business.

· Compensate lost earning potential.

· Protection against creditors.

Basic Requirements For Prenuptial Agreements
· In writing (no enforcement of oral promises).

Otherwise would be a litigious disaster to enforce oral agreements between spouses

· Signed by both parties.

· Advisable but not required: itemized statement of assets (especially for party seeking protection).

Summary of Angles of Attack Was the Agreement “Voluntary?”
· Duress?  

Unlawful force is usually not seens

· Coercion?

· Fraud? 

Failure to disclose assets 

· Undue influence? 

· Overreaching?

· However, no fiduciary duty.  Parties at arms length.

Fiancee’s do not have a fiduciary duty

Unconscionability Three Different Scenarios
· No disclosure.  Agreement eliminates community property. 

On its face this is not unconscionable * Statute does not require disclosure

· No disclosure.  Agreement eliminates community property, bars alimony.

Like riding a motorcycle without a helmet.  But the issue does not arise until something bad happens.  TX says contract should be judged “on the date of its creation.”  

· Disclosure of assets.  Agreement eliminates community property, bars alimony

The only time disclosure is important if we can prove an agreement is unconscionable the failure to disclose cements the unconscionability, If disclosure is made, the agreement is not unconscionable

Summary of Angles of Attack Was the Agreement Unconscionable?
· Was there proper and sufficient disclosure?

· Was it unconscionable as of the day it was signed?

· Should we view agreements about property differently than agreements about alimony?

Not in TX

· Texas: no jury trial on this issue.

Summary of Angles of Attack Is “Fault” Grounds for Avoidance?
· The majority: No.  How would we “restore” parties to pre-marital positions?

· Also: does contract implicitly assume “cause” for divorce?

The idea is that when an agreement is made you contemplated the cause for divorce could be anything

· Section 4.006(c): eliminating common law defenses/remedies.

· Could parties agree otherwise?

Summary of Angles of Attack Violation of Public Policy

· Agreement may include “any … matter … not in violation of public policy or a statute imposing a criminal penalty.” § 4.003.

Require abortion or giving up of children

· What public policies are there for family relations, beyond those expressed in criminal law?

 Public Policy Texas Legislature Makes It Clear
· Allows for “modification or elimination of spousal support” (what about “post marital maintenance?”)

What does this mean?  Maintenance during pendancy of divorce action?

· May not adversely affect child support (what of custody or visitation?)

Silent on custody or visitation

Post-Nuptial Agreements When the Honeymoon Is Over
· Post-nuptial version of prenuptial contract.

Anything that can be done in a prenup can be done in a post nup

· Post-nuptial partitioning of community property.

· Divorce agreement.

· Reconciliation agreement.

Not unusual to change mind, can withdraw petition or sign a reconciliation agreement that will govern the marriage going forward.

Borelli v. Brusseau

Wife was obligated by marriage contract to provide nursing-type care to her ill husband; therefore, performance of a personal duty created by the contract of marriage did not constitute a new consideration supporting alleged indebtedness to wife.

W’s pre-existing duty to care for spouse is not consideration for property agreements

Curry v. Curry

Absent showing of fraud, mistake, duress, misrepresentation or unconscionability the reconciliation agreement will be upheld

Quasi-Marital Relations

State Regulation of Private, Consensual Sexual Activity
· Are fornication and adultery still illegal?

· Is it important in the real world?

Still on the books in Chicago, AFDC ets an IOU from absentee parent.  Mother’s don’t divulge absentee parents identity so they take her down to PD and threaten to charge her with fornication unless she gives him up

· Do such laws violate the Constitution?

· Lawrence v. Texas.

Why Do People Cohabit Without Marriage?
· Economies of scale

· Division of labor

· Mutual support

· Companionship

· Sense of family without formal commitment

 Potential Disputes When Cohabitants Split
· Could one withhold property from the other?

Routine property remedy in replevin is available

· Could one acknowledge other’s  property?

ok

· Could one make gift of property to the other?

ok

· Could one promise to pay rent to the other?

Enforceability may get tangled in meretricious relationship

· Could one promise to pay for  non-monetary contributions?

Enforceability may get tangled in meretricious relationship

Why Might Cohabitants Need A Further Agreement?
· One’s nonmonetary contribution to other’s savings?

Two parties not married 1 is income producer 1 is housewife, handles personal affairs, to that extent she is freeing him up to earn more $$ which will end up in his savings

· Durable goods v. consumed goods.

· Recognizing value of non-income contributions.

· Old rule: agreement to share property is presumed to have sexual relations as consideration.

Presumption

Important Limits of the Old Rule
· Presumed the income-earner was sharing his wealth to pay for sex.

· Ignored asexual purposes for the agreement.

· Did not require reversal of gifts.

*important

· Did not prohibit legitimate business agreements between sexually intimate partners.

Hayworth v. Williams

While he was already married to another person, Thomas entered into a marriage with Margreth, who was aware of the prior marriage.  Thomas then bought land and received a deed reciting that he paid the entire consideration for it.  Thomas and Margareth had children.  Margareth lived and worked on the land, and Thomas was generally away.  Thomas died, and Margareth and others asserted claims for the land.  Their daughter, a widow, thinks she is entitled to his homestead, which can be claimed by an unmarried daughter.  She is not entitled to his homestead because her mother was not legally married to Thomas.

Nonmeretricious portion of relationship gave rise to equitable interest in farm

Beyond Hayworth v. Williams
· Property actions versus contract actions.

· Business versus household contributions.

· Can a mere household be viewed as an economic institution?

· Are there economic reasons for sharing a household, that might be “legitimate” consideration for proomises to share wealth?

Marvin v. Marvin

Marvin had a relationship with Michelle, who took his last name.  Michelle claimed they had an agreement that required her to give up her career to devote fulltime to being a homemaker, and he agreed in turn to support her for the rest of her life.  She sued for breach of contract.  Trial court said that she was a sinner, so they granted Marvin’s motion for summary judgment

Supreme Ct reversed and said that judicial barriers that stand in the way of enforcing agreements should be removed.

Agreements will be enforced unless there was meretricious consideration.

In the absence of express agreements, the court will look at other remedies to enforce an agreement.

On remand, trial court formulates an equitable remedy… $104,000 for 2 years, which they called “palimony.”  Appellate court set aside the palimony because the trial court had made it up.

Marvin v. Marvin Causes of Action?  Or Causes of Problems?

· Is the public policy rule completely dead?

Won’t repeal law against prostitution

· Express contracts and the problems of ambiguity.

· Implied contracts and the problem of “when” and “how?”

CA still recognized implied contracts (really tacit agreements) most courts say NO

· Promissory estoppel and “reasonable” reliance.

· Restitution and the problem of measuring “enrichment.”

To make out a claim for restitution she has to show a negative investment

Tying Up Loose Ends
· How does this compare with common law marriage?

Can’t sue for loss of consortium or on behalf of incapacitated spouse, employee benefits

· For what types of couples is this most suitable?

Dangerous for parties who are uneven in standing ($$ or otherwise) (marriage gives judge the discretion to make a fair & just division of property

· What of states that still prohibit extra-marital sex in their criminal code?  Does Lawrence v. Texas affect this area of the law?

Not necessarily, TX requires the nonmarital agreement to be in writing

Bad Dates
Other Disputes Between Intimate Partners
Property Agreements Between Non-Cohabitants: Taylor v. Fields

Because mistress never cohabitated with deceased lover, establishing a stable relationship, summary judgment was properly granted in favor of the wife, as the contract between the mistress and the husband was based on meretricious consideration.

No household here & we don’t’ want to encourage successful contract claims against those that are already married (girlfriend’s contract claim against widow)  People should not get a reward for being a good and faithful date

Gifts Between Intimate Partners


Matter of Henizmann

Intended husband bought diamond ring & property.  Fiancée leaves

Maj rule  - B must transfer back to A a gift received & held in contemplation of marriage if through no fault of A, B breaks engagement

Really Bad Dates
Intimate Torts
 When Things Go Wrong On a Bad Date
· Reproductive Misrepresentation (“I’m on birth control” or “I had a vasectomy”).

Never a defense, because maybe she did and it failed

· Health status misrepresentation.

· Health status failure to disclose.

Courts are skeptical

· What if the state prohibits extra-marital sex in its criminal code?  Is Lawrence significant?

The Parent-Child Relationship
Creating Parent-Child Relationships
Who’s the Father?
· Pre-modern dilemma of uncertainty.

No DNA tests

· Pre-modern certainty: marriage.

· Pre-modern answer: the husband, if there is one, is the father.  Period.

It may be painfully evident that the H was not the father, CL did not care.

Were Ancient Lawmakers Too Cynical?
The Results of One Study

They expected people to lie – it did not want to hold these kinds of hearings.

· 80% of defendants (men resisting child support obligation) lied under oath.

· 60% of defense witnesses lied under oath about their relationship with mother.

· 50% of mothers lied under oath about their relationship with alleged father and with other men.

Beyond Uncertainty:
Other Important Policies
· Child a product of crime; law should not “remedy” a “guilty” woman’s situation.

· Protection for putative father’s legitimate family.

Don’t want a woman knocking on some guy’s house and claiming he was father of her child.

· Protection for mother’s legitimate family, if she had one.

· Presumed greater unfitness of the nonmarital father.

We’ve decided mom is criminal, corollary is that putative father was even more unfit.

 Thus Lord Mansfield’s Rule
 And Its Implications
· Mother married?  Husband is father, period.

· Impossibility defense, by spouses only.

Interloper could not assert impossibility required proving in the abstract that the father could not have been in the same room with wife nine months ago.  (outside the realm)

· If mother not married, there is no father, in most jurisdictions.

· Child support only if criminal bastardy proceedings allowed.

Designed to humiliate everybody, mom would have to turn herself in as criminal and then prosecution would investigate.

Reform Before the Revolution
Pregnancy in a Colorable Marriage
· Colorable: a wedding (or other procedure for marriage) leading to a void or voidable marriage.

· Wedding preceded birth, or dissolution post-dated likely conception.

Shotgun wedding

· Result: a broader “marital father” presumption.

Somewhat increased who could be a father.

Limits of a Reform
Lord Mansfield’s Essence Reigns
· Still no basis for paternal duties or rights if no colorable marriage.

Vast majority there is no colorable marriage

· Husband still required to pay support even if he knew he was not the father.

*If you are a non-marital father, you have no hope of having legal rights to child.

 DNA Testing of Paternity New Certainties & Uncertainties
· How certain are blood/DNA tests?

DNA is not absolute, must be accompanied by some substantiating evidence.

· Will biological paternity be absolute?

If father refuses DNA test, then he is presumed to be the father.

· Are there still reasons to base paternity on facts other than genes?

How Certain Are We? The Evidentiary Issues
· What do the tests reveal?  Exclusion v. identification.

· DNA: usually a rate of exclusion better than 99%.

· The importance of other evidentiary “links.”

· The possibility of significant rebuttal evidence.

Is Biological Paternity Absolute?
Escaping From Duties of Paternity
Escape by Plea of “Innocence?”
Escape by Negotiation? 
 G.E.B. v. S.R.W (unassigned)

Paternity judgment against putative father was upheld because earlier settlement agreement between father and mother did not bar child's action when child was not party to agreement and statute authorized action.

· Pre-conception agreement v. post-conception agreement.

She told me she was taking birth control.  

· Is either bargain binding?

So what? It might have failed.

· What if child were separately represented?

Child support claim belongs to child.

Escape by Passage of Time?
Is There a Statute of Limitations?
· The constitutional issue.

Can be done explicitly or implicitly (implicit – a lot of moms don’t pursue fathers because they don’t want him around)

· So how late might a child support action be?

The child owns the cause of action.

· Relief for the surprised father?  Section 154.131.

Maybe an ad litem could be appointed to negotiate an agreement.

· Counterclaim against mother?

Is Biological Paternity Absolute?
Asserting Rights of Paternity

Are Genes Necessary?

Are Genes Enough?

· If no one else is looking for him (for child support), can he claim rights as a parent?

Until someone places issue before the court, the man married to mom is the father.

· Why did we stop him from asserting rights to begin with?

· Should we protect competing marital family?

New provisions in Texas (Uniform Paternity Act); If couple not married, but they acknowledge his paternity, then the presumption is the same as marital father.  Binding between signatories

· What if mother chooses adoption?

Res Judicata can make a father – a divorce reflects – these are the children of man and woman.  This precludes woman and man from disputing paternity.  A divorce decree is binding.

The Nonmarital Father Trilogy
Psychological Parents and Drive-By Parents
· Stanley v. Illinois: quasi-marital dad.

Stanley’s thought they were CL married, Illinois does not allow it.  Mrs. Stanley died with three kids.  Mr. Stanley took care of kids until Illinois CPS came to take the kids to the orphanage.  They took them, Mr. Stanley filed suit raising the issue of his genetic legitimacy.  Illinois argued anyone who has kids outside marriage is unfit.  Supreme Court overruled on equal protection grounds.

· Quilloin v. Walcott: drive-by dad.

Father and mother never cohabited.  Father is known by child, but never exercises regular visitation or child support payments (very irregular).  Father filed petition when woman married another and desired him to become adoptive father.  Genetic father wants now to be a father.  Supreme Court said genetic relation is not all that counts.  No relationship so state is within powers to terminate his parental rights without regard to fitness.

· Caban v. Mohammed: 
quasi-divorced dad.

Non-marital relationship, cohabitation before and after birth, but they break up.  Father regularly visits and supports kid until mom wants to marry.  Supreme Court says father then has made the necessary relationship.  – Once he’s a father he has constitutional staying power.

Non-Marital Genetic Fathers After the Trilogy
· Genetic non-marital father has unique opportunity to establish  a relationship.

It does not happen automatically (conception alone does not legally make a father)

· If he seizes his opportunity, he gains due process protection.

Cannot be terminated – must make a “substantial relationship”

· Do all possible biological fathers have right to notice of proceedings affecting their rights?

Must give notice to let them have a chance to prove the relationship exists

· Problem: what if there is also a “marital” father?

Caveat – Why would mom not want father around?

- They did not get along

- Mother may have an adoption plan (father would have veto)

Are you with Stanley or Mr. Quillion?

Michael H. v. Gerald D.

Putative father's substantive due process rights were not violated by presumption that married father was child's presumed father because putative father did not have a liberty interest traditionally protected by society.

After Michael H. v. Gerald D.: Nonmarital v.  Marital
· States are permitted (but are not required?) to prefer marital father  over genetic father.

When balancing the rights of family on one hand and the genetic father on the other hand.

· Texas Supreme Court (Matter of JWT): Larry and Judy conceived a child while living together.  But Judy was married to Randy at the time… they were going to get divorced, but they got back together.  Larry had paid for medical bills and took an active roll in during the pregnancy.  Larry basically took responsibility for the child.  JWT was born and Judy and Randy wouldn’t let Larry have contact with the child.  Court ordered blood tests excluded Randy as the father.  May a bio dad be denied an opportunity to establish his paternity and claim parental rights?
· state cannot ignore genetic biological father who sought to establish relationship (but was deterred), even if there is a presumed father.

Biological rights are elevated in Texas

Problems with Michael Getting rights:

 - visitation (2 week reminder of other relationship)

 - consultation (has to call MH for decisions)

 - child support

 - custody (MH may want custody)

CA has rule that gives marital father legal responsibility (precludes genetic father’s claim).  This is what is left of LD.  Mansfield’s Rule, but this is a defense really because they could have sued for child support.

Gene Poole
What Are His Rights as a “Father?”
Asserting & Contesting Paternity:
A Father’s Guide to Texas Law
· Presumed father? 160.204.

Putative Father Registry * puts court on notice that if they need to send out notice (for whatever reason, i.e. adoption) then they have somewhere to send it (because June is not going to tell them) 

* security interest.

Effects the rights of potential father (bar review?)

· Acknowledged father? 160.301.

Going to file petition seeking declaration of parenthood and visitation (regardless, of whether he filed in putative father registry)

Private judicial act (quite a bit like a presumed father).

· Paternity registry. 160.401 et seq. (if unmarried and unacknowledged).

SOL is 4 years after the birth of the child.

Protects father’s right to get notice of adoptions or other legal proceeding.  

· Suit to declare paternity.  160.601.

Is a Presumed Family 
Ever Safe From Challenge?

In Texas, we take greater strides to give genetic father rights.

· Potential challengers: wife/ex-wife; husband; genetic father.

· The four year rule when there is a presumed father.  Sections 160.606, .607.

After kid is 4, forever hold your peace, that kid is yours (everyone is board)

· Do genetic fathers always win, if they are timely in asserting their rights?

Depends on what you mean by “win”.  A court can hold it is not in the best interest of the child to have visitation.

A Troubling Asymmetry?

 - Gene waits 20 years to be sure he does not pay child support.

 - Gene only has 4 years to assert the claim

* it is only because someone else acts like a father, so the kid is still being supported, but at anytime that father could drop out.

Parenthood by Adoption
When Babies Were Plentiful 
And Parents Were Scarce

The Adoptable Baby Shortage
The Law Focuses on Adoption
· Solidifying adoptive parenthood in law for all purposes.

1 important aspect of current adoption; law is to make sure an adoption took place

· More careful selection of prospective parents.

fairly rigorous process

· More careful protection of those who place children for adoption.

Current Legal Issues
What is the Effect of Adoption?
· A family like any other.

No difference (Texas twist exists)

· Terminable only in manner provided for other parent- child relationships.

An adoptive is no more likely to be terminated than a biological father.

· When law or legal instrument reads “child,” it includes adoptive children.

If someone were to leave in will “to child” means includes adopted child.

· Birth parent and child become legal strangers--their relationship is terminated (w/ Texas twist).

Texas Twist – unless adoption decree provides otherwise, an adoptive child could inherit from genetic parent that died intestate (hardly ever happens because adoptive kids don’t know who parents are and parents with assets worth looking for have wills)

When Is a Child Adoptable?
· In re JMP: voluntary relinquishment or other termination of birth  parents?

Most take place after voluntary relinquishment

· Timing, supervision, and form?

The earliest and relinquishment is the date of birth.

· Revocable?  For how long?  Absolutely, or on limited grounds?

In Texas, if the force was not illegal, then it will not be deemed an involuntary relinquishment – n duty for GP’s to support the grandbaby.

Texas Rules on Relinquishment
Section 161.103

· Signed at least 48 hours after birth.

· Relinquishment to agency is irrevocable.

Because adoption agency is trusted to be a lot more careful with regards to the birthmother (unless lack of voluntariness)

· Relinquishment to adopters: revocable, unless stated otherwise for period of up to 60 days.

Texas law puts adoptive parents on race track.  They must file petition for adoption and terminate birth mother/father’s rights within 60 days.

· Default rule: parent can revoke within 11 days.

Like a cooling off period.

Birth Fathers: 
How Different Can the Rules Be?

Traditionally we did not talk about those guys because as non-marital fathers were not fathers

Lehr v. Robertson
Remember What We Learned Before

(Unmarried father resists stepparent adoption)

· Genetic father who seizes opportunity has same right to relationship with the child (if no marital father).

· What if he is thwarted?

He can petition for parenthood but in this case it was too late

· How do we assure notice to putative fathers, so they can prove they are “Mr. Stanley?”

By creating the registry.

· Did N.Y. do enough?

The existence of the putative father registry is adequate and because he did not avail himself of the registry, he lost the case. If you are an unmarried father, the way you preserve your right to legal parental rights is to use the putative father registry.  If you fail, the state can deny your legal parental rights for failure to register in the registry.

The Situation in Texas
Which “Fathers” Must Be Served (102.009)
· A (presumed?) parent who has not been terminated, and who has not waived service.

ex: marital father

· A man who filed in paternity registry.

· Any other alleged father (whether or not there is a marital father).

Have not had this part tested, but it may be a grounds for voiding the adoption/

* Why would people to avoid the placement agency?  

- Agency is very discriminating 

– to avoid waiting lists -agency fees are high -more private

When Is Service Unnecessary?
Family Code Section 102.009
· Father’s relationship terminated.

· Alleged father signed waiver/ relinquishment under ch. 161.

· Petitioner doesn’t know name or address of alleged father.  161.002

Petitioner is not always mother.

· Alleged father filed in registry, but petitioner cannot locate him (service by publication needed).

If he disappears, it is not the registry’s fault.

The Finishing Touch
Section 162.012

“Notwithstanding R. 329, Tex. R. Civ. Proc., the validity of an adoption order is not subject to attack six months after the date the order was signed.”

Closure, regardless of failure to serve notice (used to be much longer).

Who Can “Place” Children?
· Placement v. legal or social services

Placement is the process of introducing birth mother and adoptive parents.  Lawyers draft decrees and petitions and present the case to the judge.  Social services make sure birth mother is mentally fit.

· Licensed placement v. independent or “direct” placement.

No matchmaker, birthmother may already know who she wants to adopt the child, no need for placement service or lawyer or license.

· Why should placement be restricted?

To be able to regulate how that service is performed because may be they will engage in malpractice.

Who Is Qualified to Adopt?
· Statutory qualifications?

Minimal because most judgment against parental qualifications are subjective.

· Agency imposed qualifications and preferences?

Most rigorous.

· Preferences of the birth mother?

In the old days, birth mother had no choices.

· Home study, and recommendation of the social worker?

Required by law.

· Judge’s determination that adoption is in the best interest of the child?

Law requires criminal background search, but does not forbid adoption to ex-cons, but it goes into the decision.

Same Sex Couples
· Can “singles” adopt?

Yes.

· Can unmarried couple adopt?

Yes.

· Can there be 2 fathers or 2 mothers?

Yes.

· Does homosexuality disqualify? 

Not necessarily.

· Can unmarried homosexual partners adopt?

It all boils down to a judge’s sense of the best interest of the child.   – Judge shopping.

· Statute v.  agency preference v.  judicial discretion.

Matching Children & Parents
Qualifications to Adopt a Particular Child
· Matching criteria in general

In the old days, this was very common, now much more general.

· Race-based matching

· A prohibition against discrimination in preventing or delaying the placement of a child.

The effect of the rule remains unclear, purposely drafted to be vague.  This law could go either way, making the placement service colorblind or still being discriminatory as long as it does not “delay or prevent” the placement of the child.

· Can birth parent discriminate?

The state, the placement agent must not discriminate, but birth mothers probably can.

Buying & Selling Children
· Usual rule: no money or other consideration for placement or adoption of a child.

· Except: living expenses during pregnancy (in a few states); medical expenses; legal expenses.

· Risk of direct aid by adopters.

If birth mother changes her mind and prospective parents threaten to sue, that can be coercive.  Also adoption agencies provide housing and medical care, and if birth mother changes her mind and leaves, the agency cannot do anything to recover costs.

Intercountry Adoption

*majority of stranger adoptions care intercountry adoption (costs can be just as great)

*the waiting list is non-existent

Assisted Reproduction
What Makes a “Parent”
When Science “Assists” Nature?

· Sexual intercourse?

· Genes?

· Gestation?

· Intent?

· Formalized contract?

· Marriage?

· Best interests of the child?

Hardly ever been relevant

Jhordan C. v. Mary K.
Assisted Reproduction Laws
· Purpose: relieve donor of parental duty; bar his/her claim for parental rights; make husband the “father.”

If assisted reproduction law were in place at time of J. v. MK, then he could not be a father.

· Should parties be required to follow the presumed procedure (e.g., doctor assisted insemination?)

Visit to doctor results in complete anonymity – not following the procedure puts that anonymity at risk.  Jordan knows this family now.

· Should these laws apply only to insemination of married women?

Court agrees with the legislature that they did not want to allow this for non-traditional families.  Repealed.

· Consequence if law doesn’t apply?

Form v. Intent in Donor Cases
 Jhordan C. v. Mary K.

The lower court's judgment in Jhordan's favor was affirmed because he, as a semen donor, gave his semen directly to appellant mother, Mary, the parties therefore failed to qualify for the statutory basis for preclusion of paternity, which required that the semen be given instead to a licensed physician.

The initial expectation was that Jhordan was not a father, but because they did not follow correct form, now he is.

· If parties fail to follow formal statutory requirements, what result?

· Reasons to focus on intent?

· Reasons to ignore intent in absence of statutory compliance?

Current UPA Version 
Texas Family Code 160.102, .103, .701
· What result under Texas law?

Jhordan is probably not a father unless what he did was not assisted reproduction.

· Was it assisted reproduction?

“other than sexual intercourse”

· Does law apply to Mary?

· Was Jhordan a donor?  

· Can Jhordan be a father?

The Marital Father
In Assisted Reproduction
· What if Mary were married?

Under UPA, if H consents, he is the father.

· Section 160.704, .705: when is the husband the “father?”

· What if husband fails to execute a “consent?”

Father by estoppel, live with mom and hold child out as own, then probably okay.

· Could parties contract for donor to be a father?

Not clear.

How Does a Husband Consent?
Section 160.704, .705

Even if it is ambiguous at four years, he is the father of his wife’s 4 year old child.

· Again, Act applies only to “assisted reproduction,” as defined.

· Consent is by record signed by husband and wife.

· Lack of writing won’t preclude husband’s paternity if he and wife openly treated child as his.

· Statute of limitations might also bar dispute about paternity.

When Is Husband Barred
From Contesting Paternity
· If he did not consent before or after birth of child, he may file action to deny paternity w/in 4 years. 

· He is never barred if he did not consent, has not cohabited with mother since assisted reproduction, and has never openly treated child as his own. § 160.705.

If he goes away for 4 years, but never bothers to get divorced, he does not become a father of wife’s assisted reproduction in his absence.

Other “Donor” Situations
Eggs, Sperm, Embryos
· UPA: includes donation of eggs or embryos, in vitro fertilization/transfer of embryos, intracytoplasmic sperm injection.

· Donor is not a parent.  160.702.

Key rule.

· Mother is “the woman giving birth to the child” (what about “surrogate mother agreements?”)

How do we handle surrogate mother agreements?

· Husband who consents to wife’s assisted reproduction is the father and not a donor.

If husband and wife engaging in vitro fertilization, he looks like a donor so this is important.

Surrogate Motherhood
Johnson v. Calvert

Mark and Crispina were unable to have a child, but they made a zygote which got implanted into Anna, who was to give the child to Mark and Crispina when the baby was born.  Mark later learned that Anna had suffered several miscarriages and stillbirths.  Anna threatened to not give up the child.  Mark and Crispina filed a lawsuit to be declared the legal parents of the unborn child.  Who is the mother of the child?

The intent of the parties was for the married couple to donate their genetic material to a third party, and for the wife to be the child’s mother.  The woman who intends to bring about the birth of the child and raise the child as her own is the natural mother of the child.

· “Intended parents” have genetic link; surrogate is the gestational mother.

·    A woman who enters into a gestational surrogacy arrangement is not exercising her own right to make procreative choices; she is agreeing to provide a necessary and profoundly important service without any expectation that she will raise the resulting child as her own.

· “Mother” status ambiguous?

Statutes are drafted with the expectation that genetic mother gave birth to her own child.

· Purchasing a baby?

Not purchase of baby but the service of gestating the baby, but birthing the baby does not make her a mother.

· Danger of exploitation?

Court is not persuaded that women will be exploited or taken advantage of.

*These contracts must be binding because not doing so would allow a surrogate mother to decide what to do with the genetic child of another all the way up until her relinquishment (which could not take place until the baby was born)  (What if she decided the genetic parents were not good enough?)

· UPA: [D]oes not authorize or prohibit  surrogate mother agreement.

In re Moschetta
The Cast and the Issues

Where there was no formal consent to adoption, but only a surrogacy agreement, the intent of the parties as stated in the agreement could not be used to deprive the "surrogate" of the legal parental tie she otherwise possessed.

· Husband: provides sperm by artificial insemination.

Surrogate mother is natural mother.

· “Surrogate” mother becomes pregnant by artificial insemination.  Agrees “father” will have custody; will assist in wife’s adoption.

· Problem: Moschetta’s divorce.  Each party seeks custody. Surrogate wins

· Issue: subject to Johnson v. Calvert?

In re Buzzanca
The Cast and the Issues

Wife and husband's conduct of consenting to intend the birth of a child using in vitro fertilization using unknown donors for embryo and sperm carried to term by surrogate established them as legal mother and father, so father owed child support.


In re Buzzanca 

· Bussancas are intended parents, neither provided the genes.

· Only the ex-wife wants child; ex-husband and surrogate resist obligation.

Surrogate is concerned that she may have to take custody.

· Is ex-wife “mother?” Must ex-husband pay support?

She is mother because it was her intent to become one under the agreement.  Her consent to the procedure brought forth the child, likewise to father who is responsible for support.

· Would court enforce ex-wife’s alleged promise not to seek support?

Texas Legislates
For Gestational Mother Contracts

Texas law validates a surrogate mother, and if done correctly she is not a mother (she is like a donor)

· § 160.102 "Intended parents" are those who enter into agreement that they will be parents of child born to a gestational mother by assisted reproduction, regardless of whether either of the intended parents has a genetic relationship with child.

· § 160.751 “gestational mother" is woman who gives birth to child conceived under a gestational agreement.

Texas Legislates
For Gestational Mother Contracts

· § 160.753 (a) woman becomes mother by an adjudication that she is a parent of the child born to a gestational mother under a gestational agreement validated under this subchapter or enforceable under other law, regardless of the fact that the gestational mother gave birth to the child.

It is not the agreement that makes intended parents actual parents, it is going to be an adjudication.

· (b) Same rule for a man.

Texas Legislates
For Gestational Mother Contracts

· § 160.754: describes gestational agreement that “donor” and gestational mother waive right to child, and that “intended parents” will be parents.

· If gestational mother is married, husband must sign agreement.

· Intended parents must be married to each other.  If married, both must sign agreement.

· Does not apply to sexual intercourse.

*Only available to married couples?  Single parents?

Texas Legislates
For Gestational Mother Contracts

· § 160.755: allowing petition to validate the agreement.

· Either gestational mother or intended parents must have resided in Texas for 90 days.

To avoid forum shopping.

· § 160.756: Among other things, requires home study unless waived by court.

Nowhere else is a homestudy required.

·  § 160.759: Any of parties may revoke agreement before pregnancy begins.

Conception binds agreement.

 - This law sets out certainty about what is going to happen if problems arise.

Pre-Implantation Disputes

Davis v. Davis
Scenarios for Conflict
· Ex-wife wants to implant, give birth.  Ex-husband disagrees.

2 people who created embryos are now in divorce.

· Ex-husband wants to implant with new wife.  Ex-wife disagrees.

That could be troubling.

· One wants to donate, the other disagrees.

· One wants to preserve, the other disagrees.

To Be Or Not To Be?
The Question in Davis
· Embryos as marital property?

1 more thing to fight about, but the court is not going to treat them as property or people.

· Pre-conception agreement binding?

No agreement in this case.

· Preservation/implantation always preferred?

Destruction is final and prefers the position of the party that wishes to maintain life.

· Implantation always subject to veto?

Yes, if wife has other ways to procreate.  Also, the state has an interest in promoting happy two parent families, also maybe husband worries about his parental obligations.

 Texas Law (UPA) 
    Pre-Conception
    Pre-Implantation
· If marriage dissolved before placement of eggs/ sperm/embryo, ex-spouse not a parent without consent applicable to conception after dissolution.

· Consent subject to revocation before placement.

· Same rule in case of death. § 160.706.

· Eliminates the veto problem?

Mr. Davis could have just revoked consent.

Rights and Duties of Parenthood
The Child’s Status as a “Person” Under the Law

CL regards child as party with no capacity to represent themselves.  18 is an arbitrary figure.

Who Speaks for a Child?
· Standing, versus representing the child.

2 different things, legal system will identify someone who will speak for the child, but others may have standing to bring suit with regard to the child.

· Elk Grove Unified School Dist. v. Newdow: Noncustodial parent could not purport to speak for child, despite certain parental rights. 

The party that does speak is the parent.

· Common law next friend (parent, or nonparent if parents are deceased, by permission of the court) and Section 102.003: representative authorized by court.

If no parent, court could appoint someone.  On day 1 of divorce, neither parent is managing conservator, so court appoints guardian ad litem.  These guardian’s don’t always make the right decision.

Parties with “Standing”
· Standing results in right to contest a parent/MC’s authority, or to seek to become an MC.

Court typically only identifies 1 party who has standing to speak for child, many may have standing for other purposes.

· Standing extends to PCs, persons with right of access, state agencies responsible for children, certain de facto parents, agency or adopters named in a relinquishment, sometimes grandparents.

Putative, possessory conservator, grandparents.

Emancipation: An Alternative?
· By marriage.

· By judicial order.

At least if child is 16 (usually happens with wealthy kids)

· Partial emancipation: economic independence.

· Partial emancipation: certain medical decision making.

Adoptions, we recognize any biological parents rights to relinquish their child.

Rights of Possession, Residence
· Parent has a right to the possession of their child (compare Husband v. Pierce).

Often taken for granted.

· Parent has a right to determine the residence of the child.

Always hot issue in divorce actions.

Personal Development 
Rights & Duties

*rights to mold child.

· Discipline; 

You can get in trouble if you are not good at it.

· Moral, religious training;

Decisions about education.

· Decisions about education;

· To provide, make decisions about medical care

· To consent to marriage, military enlistment;

· To represent the child in legal proceedings.

Rights and Duties Regarding Property and Earnings
· Right to child’s earnings;

· Right to manage child’s estate, and act as agent of estate; 

· Right to inherit from child;

· Right to receive payments for support & hold or disburse for benefit of child

Either from the state (AFDC), damages or child support.

The Catch-All
· Any other right or duty existing between a parent & child by virtue of law.

· Common law rights omitted but not eliminated by the Code?

Don’t know of any.

· At least one other right/duty: the right to decided the child’s name.

Denmark has a “name commission”

Is the Child’s Name Subject 
To Judicial Supervision?
· Schiffman v. Schiffman 28 Cal.3d 640, 620 P.2d 579, 169 Cal.Rptr. 918 (1980): abolishes the common law rule that marital father has right superior to mother’s right to decide child’s name.

· Court can overrule one parent’s choice only in the event of a dispute between two parents.

· Current issue: validity of presumption that nonmarital child has mother’s last name.

Parental Duties & Rights
Regarding Education
State v. Parental Control 

· Self-sufficiency.

· Citizenship (voting, jury service, etc.)

· Obedience to law.

· Patriotism.

· Health, safety.

· Strategies for advancement.

· Cultural identity.

· Religion.

· Morality.

Early Decisions
Balancing Family v. State Interests
· Pierce v. Society of Sisters: state may not monopolize education; parents must be free to pursue private alternative education for their children.

·  Meyer v. Nebraska: state can compel education (with private school option), but rules requiring or prohibiting certain content may be limited by parental rights under the First Amendment.
Wisconsin v. Yoder

Respondents practiced the Amish and Mennonite religions and argued that sending their children to public school after the eighth grade violated their religious beliefs and threatened their religious way of life.  Statute said they have to send their kids to school until 16.  Does this statute violate the 1st and 14th?  Yes.
Wisconsin v. Yoder
Some Key Facts and Findings
· The success of the Amish community.

· The Amish community’s acceptance of formal education through the eighth grade.

· The danger to the Amish community if teenagers continued formal education 

· Court: additional two years of education is of  insufficient value for prospective Amish lifestyle; informal vocational education more appropriate.

Beyond Yoder
Some Unresolved Questions
· Will other cultural isolationists fare as well in seeking exclusion of teenagers from required formal education?

Probably not.

· Could state have required some manner of formal private education as an alternative?

Unclear.

· Do parents have a Constitutional right to provide a “home school” for their children?

Probably, but can impose standards.

· A child’s right to choose?

Parental Efforts to Restrict
Educational Content
· Parent can control content by choice of school.

· Parents fare poorly when they seek to control content by enjoining public school curriculum.

· One accommodation: the “excusal” system.

Duty to Provide Medical Care
&
Medical Decision-Making
Medical Care
What Kind of Decisions?
· Choice of doctor.

· Decisions regarding elective treatments.

· Choices between alternative treatments.

ex: layotril cancer treatments

· Decision whether to abandon hope.

· Choices between religion and medicine

Most common cause of clash between parents and doctors.

The Right to Consent
Parents and Non-Parents: 32.001
· Parents have right to consent  to medical treatment of their child.

· When parent/MC unavailable: grandparents; adult siblings; adult uncles/aunts; school w/ parent’s authorization; other person having care, control and possession w/ parent’s written authorization; peace officer.

When Child Can Consent
Partial Emancipation
· Child on active duty with the armed forces.

· At least 16 living apart from parents w/ or w/out their consent, managing own finances.

Not complete emancipation, but they can consent to medical care.

· Diagnosis/treatment of reportable disease.

· Treatment relating to pregnancy other than abortion.

· Medical care for her own child.

· Drug addiction/dependency treatment.

· Counseling relating to suicide prevention, drug dependency, or sexual/physical/emotional abuse.

When No One’s Consent 
 Is Necessary
Section 32.005: If medical professional has “reasonable grounds to believe child’s physical or mental condition has been adversely affected by abuse or neglect,” he/she may examine the child for this purpose.  (applies only if child is less than 16).

Parham v. J.R.
Commitment Decision-Making
After In re Parham

· Parents presumed to act in best interests of child.

Validates presumption.

· Parents have dominant role in decision-making.

· Parents should not be deterred by procedural burdensome requirements.

· Due process requires only a neutral decision-maker at the time of admission.

A doctor, procedural due process does not require legal proceeding.

Hypothetical: Zel Lott
Where is mom?


He has come to you for advice and representation, because he has just been served with petition by hospital seeking order to maintain life preserving measures for his newly-born son.  The hospital’s petition seeks, among other things, permission to provide a blood transfusion if necessary to preserve the child’s life.  The  Hearing is tomorrow.

In re Green
Religious Conflict 
And Medical Decision-Making

· Religious values and 1st Amendment.

· Should courts distinguish between life or death v. elective surgery?

Courts have difficult times with this balancing act.

· What is “life or death” or “necessary?”

If surgery is not needed to save a life, a court cannot just overrule parent’s decision.

· Should court consider wishes of child?

· Should court be more careful in cases of religious conflict?

Courts are more fearful when it comes to religious decisions, they worry that if parents are dec.

Maine Medical Center v. Houle
Wrongful Life?
Civil Liability of Medical Professionals
HCA v. Miller, reversing $30 million wrongful life judgment against medical facility for wrongful life.  Parents have no right to  withhold medical treatment for a child who is not terminally ill.
Criminal Liability
For Withholding Medical Care
· Criminal neglect, subject to statutory or First Amendment defenses for “faith healing.”

· Homicide: if child dies, most states deny defenses based on religion.

The Duty to Support
Within a Common Household
· Traditional policy of nonintervention in unitary household.

The state does not micro-manage the family household

· Common law restitution claims by third parties; statutory application of  doctrine of necessaries.

· Non-judicial separation: runaways, live-away students. 

The Right and Duty to Discipline

Beyond corporal punishment, shutting off the money is the next best thing

The Right/Duty of Discipline 
State Support and Enforcement

· Writ of habeas corpus; authority of officials to return child to parent.

· Limited freedom of choice with respect to education.

· Juvenile delinquency proceedings.

· The proceedings and remedies for “incorrigible” child.

When the child gets out of hand, this is how states get involved

· Civil liability for the torts of children.

Focus on Civil Liability
· Child’s personal liability versus parents’ liability.

· Can child be guilty of “negligence?”  At what age is child responsible for “intent?”

Rules keep changing, no uniform pattern

· What interests must lawmakers accommodate in crafting rules of liability for parents?

A Current Texas Solution
Family Code Chapter 41
· Applies to parent “or other person who has the duty of control and reasonable discipline of a child.”

Could it be the coach of the wrestling team?

· Provides limited liability for property damage and attorney’s fees.

Not opening parents up to full liability, legislature is compromising here

· Why not personal injury?

Parental Liability in Texas:
If the Child Was Negligent
· Child’s conduct must have been negligent; and 

(primarily because insurance won’t pick up intentional act)

· His conduct was “reasonably attributable” [not caused!] by adult’s failure to exercise control.

· No limit on amount of property damages.

strict liability?

Parental Liability in Texas:
Child Willful  and Malicious

· Property damages only, limited to $25,000

(primarily because insurance won’t pick up intentional act)

· Liable if child is 10-18 years old.

· No clear requirement that child’s tort reasonably attributable to failure to control or discipline.

Strict liability.

Special Sympathy for Hotels
See Section 41.0025
· Still limited to $25,000 property damages per occurrence, in case of willful and malicious damage.

Teens can cause a lot of damage.

· For hotels, one occurrence means “one incident on a single day in one hotel room.  The term does not include incidents in separate rooms or incidents that occur on different days.”

Teens can cause a lot of damage

Major State Intervention 
Parental Abuse, Neglect And Inability
Practical Problems for State 
In Family Intervention
· Traditional distaste for intervention in family affairs.

· Difficulty of discovering, and new statutory obligations (261.101).

· Need for speedy action, v. danger of hasty action.

Conditional immunity/must have a minimum amount of evidence to start procedure

· Identifying purpose of intervention; family reunification v. new family.

what’s the goal?

“Abuse” & “Neglect” 
Triggering Events for Intervention
· Triggers duty to report.  Section 261.102.

· Triggers investigation (if accused is responsible for custody, care; otherwise matter is referred to police).

· May lead to judicial “dependency proceedings.”

Where state examines situation

· Possible grounds for state custody.

· Possible grounds to terminate parent child relationship and permanent state custody or adoption.

Intervention Based on “Abuse” 
(See Sec. 261.001)
· Physical injury resulting in, or threatening, “substantial harm.”

· Includes failing reasonably to prevent physical injuries by others.

· “Mental or emotional” injury resulting in material and observable impairment of growth, development, or psychological functioning.

Material and observant can be hard to prove

· Includes causing or permitting child to be in a situation that causes mental or emotional injury. 

“Abuse:” Special Provisions 
For Sex Offenses (261.001).
· Sexual conduct harmful to child’s mental, emotional, physical welfare.

· Compelling/encouraging/failing to prevent child’s sexual conduct harmful to child.

· Causing/allowing photographing/filming/depicting of child, knowing that picture is obscene or pornographic.

· Causing/permitting “sexual performance” by child.

“Abuse:” Special Provisions 
For Drug Offenses (261.001).

· Using a “controlled substance” (illegal drug), if “the use results in physical, mental, or emotional injury to a child.”

if you use marijuana, no abuse until your intoxicated mind causes physical, mental or emotional injury

· Causing, expressly permitting, or encouraging a child to use a controlled substance.

Intervention Based on Neglect
Section 261.001
· General definition: “leaving a child in a situation where the child would be exposed to a substantial risk of physical or mental harm, without arranging for  necessary care for the child, and the demonstration of an intent not to return….”

· Includes placing or leaving child in a situation a reasonable person would know requires ability beyond the child’s level of maturity, resulting in bodily injury or a substantial risk of immediate harm.

Other Examples of Neglect
Section 261.001
· Failing to seek, obtain, or follow through with medical care, resulting in, or presenting substantial risk of death, disfigurement or bodily injury, or resulting in observable and material impairment to growth, development, or functioning.

· Failure to provide food, clothing, shelter necessary to sustain life or health, excluding failure caused primarily by financial inability unless relief services have been offered and refused.

Important financial inability (homeless w/baby – state would have to prove she was offered help, but refused)

Where Do We Go From Here?
Dependency Proceedings
· “Adversary” hearing within 14 days after state took custody.

Seems like a long time (criminals get 48 hours) but we’re not taking them to jail

· Options: (1) return child to family; could require counseling (2) issue protective order against non-parent in household; (3) continue state custody with service plan, tell state agents to make a plan; (4) if “aggravated circumstances,” begin proceedings for “permanent placement.”

· Option 4, or a failed option 3, requires further hearing to determine whether parental relationship should be terminated.

The Ultimate Intervention: Termination of Parent-Child Relationship
· Termination v. appointing State or other party as MC.

There is a distinction between terminating and appointing state or other MC

· Civil punishment?  Criminal punishment?

· What burden proof must the State bear?

clear and convincing BOP

· Specificity of pleadings against parents?

courts tend to require very specific pleading

· Right to appointed counsel?

Specific Grounds for Termination
Beyond “Abuse” and “Neglect”

(Judge always has to decide if this is in the best interest of a child)

· 160.001: abuse and neglect, with greater specificity.

· Violation of order in dependency proceeding,

When court ordered parents to do certain things and parents fail to do so

· Abandoning the mother (subpart H).

· Being “major cause” of non-enrollment in school.

Can’t terminate just because boyfriend disappeared if he never supported, he can’t abandon

· Being “major cause” of child’s absence from home.

· Criminally responsible for death/injury to another of one’s children.

kicking kid out of house

· Rights were terminated for other child.

 In re TG, CG, DG
In re TG, CG, DG
Did the State Prove Neglect?
· Reasons for intervention?

· Do facts show abuse?

· Do facts show neglect?

· Financial inability defense?

· What of physical or mental inability?

· Where will children go from here?

Parental Rights v. Best Interests Of the Child
In the Interest of M.M.L.
In the Interest of M.M.L.
Legal Family v. Psychological Family
· Seeking child’s best interests v. protecting right of parental preference.

· Grounds to terminate father’s rights?

· Grounds to deny custody?

· Court: statutory “best interests” rule requires deference to a “fit” parent except unless “clear and convincing” evidence shows “highly unusual or extraordinary circumstances.”

· Child’s preference for foster family not enough.

In the Matter of Guardianship of JC, JC and JCC
In the Matter of Guardianship of JC, JC and JCC

· To overcome parental preference, must show separation from foster parents would cause “serious and enduring emotional or psychological harm.”

· Experts testimony failed to prove this standard—harm from separation anxiety will not be presumed.

· Remands for further examination.

Wisconsin v. Kruzicki
Pre-Birth Child Abuse
Legal Conundrums

A legislature's definition of "child" in statutes pertaining to children alleged to be in need of protection or services (CHIPS) did not include a viable fetus based on the reading of the CHIPS statute in conjunction with other code sections.

· Is the unborn a fetus a “child” within the meaning of emergency custody statute?

· Is unborn fetus a child for tort or criminal purposes?

· Whitner (S.Carolina): sustaining criminal conviction.

· Chenault v. Huie: 

A child did not have a cause of action in tort against its mother for physical injuries suffered as a result of the mother's negligent or grossly negligent conduct in subjecting the child as a fetus to alcohol or drugs.

Pre-Birth Child Abuse
What’s the Best Approach?

· Privacy and autonomy concerns?

· Deterrent concerns?

· Line-drawing concerns?

· Efficacy concerns?

Intervention by Private Parties
Preconditions for Intervention
· Standing: the limited circle of people with sufficient “interest” (recognized by law) to seek protection of child’s interests or their own interest in a relationship with the child.

· A Cause: something that triggers the grounds for intervention or claim for sharing or reallocating responsibility or a relationship with the child.

Standing for Nonparents
Family Code Section 102.003

*Changes all the time.*

· Child by a representative appointed by court.

· A guardian of the person or estate of child.

· Care/control/possession for 6 mos. (not foster parent).

· Residing with child and parent for 6 months, and parent is now deceased.

· A foster parent for at least 12 months.

· A relative within 3rd degree of consanguinity, if  parents are deceased.

Standing for non-parents changes all the time
Painter v. Bannister

Request of father, who had a Bohemian approach to finances and life, for custody of young son he had sent to live with maternal grandparents after child's mother died was denied, where grandparents were providing stable, parental atmosphere.

Grandparents: A Special Case

(they have a great lobbying effort in DC)

· The usual bases for standing (aside from being a grandparent).

Ex: care/control/custody for 6 months or residing with child and parent for six months and parent deceased w: 3d degree consanguinity
· Special standing as grandparent if (1) child’s present environment presents a serious question concerning the child’s physical health or welfare; or (2) all surviving parents, or the MC or custodian filed the petition or consented.

(1) fairly strict; (2) then why do it? – it’s useful to have the paper that can do all legal acts

· Special grandparent “access” provisions. 

neither managing or possessory conservatorship

Grandparent Access
Sections 153.432 et seq.
· There must be at least one parent whose rights have not been terminated;

(because if both parents are dead, the grandparents should have standing for other relief. (goes without saying the conflict)

· Access must be in child’s best interests;

Maybe grandparent is crazy

· Case must fit into one of six categories (section 153.433(2)).

Standard that always be examined by judge.

Grandparent Access
Six Alternative Categories
· Grandparent’s child-parent is incarcerated, dead, or incompetent.

· Parents are divorcing, divorced, or living apart.

perhaps to bring another caretaker or one parent gets very little visitation and grandparent gets even less (especially if that parent moves very far away)

· Child has been abused or neglected by a parent.

· Child has been adjudicated “in need of supervision” or “delinquent.”

· Parental rights of Grandparent’s child-parent are terminated.

· Child resided w/ grandparent for 6 of last 24 mos.

(only hope if totally estranged from own child)

Troxel v. Granville

Two people had children, they were not married, kids lived with mother, and father lived with his parents.  Children would visit their father and grandparents.  Father committed suicide.  Mother decided to limit visitation with paternal grandparents.  Grandparents applied for visitation rights.  Do the grandparents have a right to get a court order to be allowed to see grandchildren?  Not automatically.
Troxel v. Granville: 
Key Flaws in Washington’s Rule

· Grants standing to any person to seek visitation.

not a limited circle of people like we have in Texas

· Parent enjoys no presumption as to her own decision whether visitation is in best interests of child.

the court is concerned a/t a lack of the presumption that parent acts in best interest of child

· The statute does not require the existence of special factors justifying court-ordered visits (Court appears to say that the father’s death was insufficient).

· Court notes mother hadn’t denied visitation, only limited it.

why invite litigation when it is not necessary

Some Questions About Troxel
· Is court correct that the trial judge’s order constituted an undue or burdensome interference with mother’s liberty interest?

having to share custody is an instant complicating factor that may indeed be too burdensome

· How would Texas approach fare under the court’s test?

Texas law passes the constitutional challenge only because of the judicial gloss emphasizing presumption

Dissolution of Marriage
 Marital Dissolution:
3 Stages of Development
· Honeymoon (pre-19th C): no divorce; courts grant “legal separation.”

remained married, could not remarry, could get alimony

· Midlife (19th C) : divorce based on “fault.”

byproducts of the revolution

· End of the road (late 20th C): unilateral divorce at will (no fault divorce)

The Old “Fault” Grounds
· Adultery

· Extreme cruelty (See Henry v. Henry) emphasis was on extreme
· Prolonged habitual drunkenness/drug use.

· Willful desertion without the consent.

· Conviction of a felony (in Texas, not if based on spouse's testimony).

· Insanity (Texas: prolonged confinement).

Defenses to Marital Faults
(Repealed in Texas Family Code)
· Recrimination (comparative rectitude)

more fault to spread around the more likely to remain bound

· Condonation

as a practical matter you forgave the acts by not suing for divorce quick enough (or didn’t act quick enough laches)

· Connivance

spouses could not hire other people to seduce their spouse

· Provocation

· Insanity

3 Examples of Fault-Based Divorce
Past and Present
· Lynch v. Lynch

· Capps v. Capps

· Henry v. Henry

still have it in Texas, it is considered in property division

The New No-Fault System
· Fault grounds still permitted.

· Petitioner must allege (and testify about) some standard of disharmony, e.g., that the marriage is insupportable.

· Probably not subject to dispute.

Divorce Jurisdiction

Jurisdiction 
And the Nonresident Petitioner
· Why would someone want to sue outside their home state?

· Practical problems of accepting jurisdiction over a nonresident marriage?

as a practical matter, it is merely a ritual, other side cannot object

· What does due process require?

· What does full faith and credit require?

Jurisdiction 
And the Nonresident Respondent
· What if the respondent has departed (or never resided there to begin with?)

Forum-shopping used to be popular because states were very diverse.  Nevada was most liberal, today some states are better at property division than others

· Can you sue for divorce without personal jurisdiction over the respondent?

particularly with respect to the other party (is it fair that spouse is forum sharing?)

· What do full faith and credit or due process require?

Jurisdiction to Dissolve 
Status Jurisdiction Based on Domicile
· What is status jurisdiction?

court’s power to make a judgment or declaration on your status

· What is domicile?

where a person intends to live

· Court can dissolve marriage of domiciliary, if partner is beyond court’s personal jurisdiction?  Yes!

at least to the extent the court law dissolve the marital relationship

Problem: Can One State Trash Another’s Findings re Domicile?
· Full faith and credit need not be extended to decrees issued without 
a minimum basis for jurisdiction.

The fundamental basis for status declaration is domiciled, if the state decides the Las Vegas domiciliary was not proper then they do not have to recognize the divorce

· One court’s findings regarding jurisdiction (e.g., petitioner’s domicile) are not binding on other courts.

Sosna v. Iowa

Iowa's one-year residency requirement for invoking its divorce jurisdiction did not violate the United States Constitution, even though there was no individualized determination of residency: litigant's rights were merely being delayed, not denied.

Is a Residency Requirement Valid? 
Sosna v. Iowa

· Compare: other rules discriminating against short-term residents.

· Can divorce jurisdiction be distinguished?

· What purpose does residency requirement serve for divorce?

Iowa does not want to be seen as a place where divorces are granted under a cloud of suspicion (they do not want it trashed)

Obtaining Jurisdiction
To Adjudicate Incidents of the Divorce
· Beyond simple dissolution, we need personal jurisdiction over respondent.

for other incidents of divorce, personal jurisdiction is required

· Traditional long arm bases include “last marital domicile.”

one place you can go always (some states say anywhere that was ever a domicile)

· Modern long arm jurisdiction: “minimum contacts.”

· What are “minimum contacts” in the divorce setting?

Kulko v. Superior Court

Where father did not purposely avail himself of benefits of California laws by consenting to his children living there with mother, California state courts could not exercise personal jurisdiction over father in an action to modify child support.

“Minimum Contacts” 
In the Family Law Setting
· Is a wedding a minimum contact?

Engaging in commerce willingly exposes entrepreneur to the regulation by the state not so with choosing a wedding place (*people should not have to think about what regulations they are submitting to – we don’t want forum – shopping for wedding ceremonies

· What about a child’s presence?

don’t want parents to have to control where their widgets go (kids)(Plus restricts visitation)

· Is family different from business?

· How would long arm jurisdiction affect relations between parents?

· Who should bear the burden of interstate litigation?

Someone is going to have to bear the cost of interstate litigation (also people tend to win on their own turf).  In this case, the court decides the one who moves should bear the cost of interstate litigation.

Beyond Kulko
Managing Interstate Litigation
· What about physical presence in the state?  

If Dad spends his visitation in California, his physical presence becomes a minimum contact

· Is visiting your child a minimum contact?

yes

· California strikes again: the Burnham case.

· Statutory fixes: UIFSA; UCCJEA; International Treaties.

good or bad changing the minimum contact rule is not something we’re going to do.

Orders Regarding Children
Special Problems

· Forum shopping.

Judicial attitudes vary greatly state to state and home court advantage

· Escaping reach of prior order.

losing custody battle in one state may lead to people to go to different state to re-open the battle

· Prospective in effect.

· Possibility of modification.

custody decrees are subject to modification and full faith and credit has no effect

· Need for continuing supervision and enforcement.

· Possibility in change of residence of any party.

Jurisdiction Over Children
Occasions for Exercising Jurisdiction

· Initial jurisdiction.

a court will make initial decision and will create charter or constitution for child’s disposition, hard to lose initial jurisdiction

· Modification.

occasionally, a modification may be requested.  To do so, we must go back to the court that had initial disposition

· Enforcement.

under uniform laws, states must enforce other state’s orders

· Emergency.

grants any court jurisdiction over a child because of emergency

Child Support and Custody 
In-State Jurisdiction
· Continuing, exclusive jurisdiction (Secs. 155.001 et seq.).

Once a court exercises jurisdiction, that court is the center of gravity for all future controversy

presumes that is court where all the records are and most convenient place

· Bureau of Vital Statistics maintains data on c.e.j.

ordinarily can be tapped to find out where c.e.j. is on this child

· Divorce trumps c.e.j.

· Possibility of transfer of venue based on child’s residence.

for convenience, but you have to go back to original court for permission

Jurisdiction Over Nonresidents
Indigenous Long Arm Rule (Sec. 102.011)

· Personal service, consent or waiver.

· Child resides here because of respondent’s acts/directives.

Kulko suggests these must be significant acts

· Respondent resided here with child or while providing support.

some time in past, father lived here with child – tenuous at best

· Might have conceived child in Texas.

quite liberal

· Registered in Texas paternity registry.

if father stakes security claim on child here

· Any other ground consistent with due process.

Uniform Laws
For Interstate Jurisdictional Battles

One relates to support and one on custody
· Texas Rules (prior slide)

· UIFSA

relates to child support and alimony

· UCCJA

was an earlier version UCCJEA

· UCCJEA

relates to child custody and enforcement

· PKPA

rudimentary version of UCCJEA; never really designed to be the main law.  We need to know about because (1) every state legislature can do what it was and PKPA will preempt any inconsistency with state enacted UCCJEA (2) could give rise to federal jurisdiction

Initial Jurisdiction
And the Home State Rule

· If possible, and if no other state has already gained continuing jurisdiction, go to home state.

Provisions also apply to adoptions

· Home state: where child has lived with person acting as parent during 6 mos. before petition.

it is possible for a child to not live in one place for six months if that happens then we fall back on significant connection

· Infants: where child was born and lived with person acting as parent.

San Antonio adoption mill is shut down on interstate adoptions

Multistate Battles 
Over Initial Jurisdiction

· Homes state rules over any other basis.

· Backup jurisdiction: significant connection.

· Home statue jurisdiction and problem of  parental “kidnapping.”

Anti-Parental Kidnapping Rule

· It takes 6 months to become a new “home state.”

Child must live there for six months
· On the day of filing, look back 6 months.

· If child had a home state during that time, return to that state.

· If child has been here for 6 months, this is home state.

This requires quick action on the part of the parent whose spouse has left the state with child.
Other Home State Issues

Ex: Family in Minnesota, parents dying from AIDS, they have time to make arrangements for the custody of their children.  They do not want grandparents to have kids.  New parents get decree.  Grandma takes kids to Texas and files for custody saying she has added up time over the past six years and it comes to about six months
· What time counts toward the six months?  

must be continuing past six months
· Does “parental kidnapping” suspend time?

clock never stops running, no reason to wait
· What if the home state lacks “minimum contacts” with a parent?

· no sure answer, according to Kulko no
-Raises risk – What if you get it wrong? If you haven’t filed in accordance with the act, the decree is not given full faith and credit under UCCJEA.  Subject matter jurisdiction cannot be waived, here we aren’t sure 

-allows for waiver, this means if woman gets a complaint form out of state, she must make a timely objection and make a claim instate.  If you fail, then you may have a custody case in Texas – support in LA and if mom moves to OKA may be a divorce there.

-1 we can always appeal as a matter of convenience

 2 the people that wrote the law recognized sometimes we have a real problem of getting personal jurisdiction over a person and maybe personal jurisdiction is not always necessary for custody issues, but making a specific financial obligation for someone you have no jurisdiction over is different.
Enforcement and Modification

Continuing Exclusive Jurisdiction

Interstate Enforcement

· Problem: respondent and his assets are outside home state (or state that acquired continuing exclusive jurisdiction).

. Can initiate an action in state where I live and the action will be processed in home state

· “Enforcement” must occur wherever respondent has property or income.

· Other UCCJEA states accept duty to aid in enforcement.

· Administrative aid; registering  judgments.

UCCJAE Gaps

· Can states disagree over what state is the home state?

Yes and they do

· How will conflicting court decisions be reconciled? 

must exhaust appeals in state and then appeal to Supreme Court

· The danger of state kidnapping charges. 

Greenlaw v. Smith

A father was entitled to a change in a dissolution decree granting him residential custody of his child because Washington had continuing jurisdiction for modifying its decree even though the child's established home was in California.

Is home state status forever?

If child and MC move from home state, they may be able to file action in another state, but generally the home state retains c.e.j. as long as someone lives there.

Mozes v. Mozes

What is an habitual residence?

(Hague Convention on Civil Aspects of Child Abduction)

Hague Convention most have not signed onto

International Custody Disputes
The Hague Convention

· Was removal/retention wrongful? (in breach of custody rights of a person, under law of child’s  habitual residence).

either the other parent removed or retained child wrongfully (against a written order generally)

· Conflicting policies: respect child’s acquisition of new residence, w/o rewarding or encouraging one parent’s unilateral actions against the other.

we must allow child to attain new habitual residence.  To get court order in favor of custody, it must file for custody in the habitual residence.

· “Academic year” does not create new habitual residence.

Friedrich v. Friedrich

Are there defenses to the obligation to defer to the nation of habitual residence?

Potential Limits 
To Hague Convention

· Was father exercising custody rights? De jure v. de facto?

· Was proceeding initiated more than a year after removal?

one year SOL

· Did petitioner consent/acquiesce in removal/retention?

· Potential harm if returned (clear & convincing).

the drafters wanted to deal with the possibility that the land of habitual residency would be in civil war.  To overcome local judges bias towards own country, the evidence must be clear and convincing

· Fundamental principles relating to human rights (ditto).

Property Division
4 Steps of Property Division
· Characterize the property.

decide community or separate

· Valuation.

on each item or group of assets

· Just and right division of the community estate.

just and right division (whatever that means)

· Assignment of assets.

Characterization
Some Useful Presumptions
· Unless proven otherwise, its community property.

· Inception of the title rule (acquired before wedding or after?

· Source of funds rule (and transmutation).

must be able to trace the assets

· Problem: when the presumptions and evidence are inconclusive.

Characterization 
Disentangling Commingled Assets
· Community first out rule.

because a spouse is selfish, he will always spend community money first when given a choice.

· The minimum balance rule.

helpful to the spouse trying to overcome the community out first rule

· The clearinghouse (or identical sum) rule.

another way of tracing – Aunt Goldie died and left you money –look contemplates that a joint account may be used as a clearinghouse for the money without losing separate character (look for a transaction of similar amount coming through)

· The possibility of other evidence of intent.

$3000 worth of silver the Bickersons received as gifts at their wedding

A set of diamond earrings, worth $2,000, that Mr. Bickerson gave to Mrs. Bickerson on their tenth anniversary.

Separate property ½ to each Separate because it is a gift.

The family house, which Mr. Bickerson purchased with the money he inherited from a rich uncle.  However, title to the house is in both spouses'  names.

1 he thought he could convert it to CP 2. the title co. just did it that way 3. he made a gift of ½ of the house to wife’s SE

A vacation house, which was purchased as follows:  Mrs. 

Bickerson used $25,000 from her own separate property, and Mr. Bickerson contributed $25,000 from his separate property.  The balance (another $50,000) was purchased from community funds.


Proportions ¼ HSP ¼ WSP ½ CP, however if he acquired inception of title rule and he used his SP to put down payment, maybe 100% HSP

Mr. B's incorporated business, of which he is the sole share-holder.  He formed the corporation before his marriage.  Over the past ten years, he has drawn no salary or dividends.   Its value has grown from $10,000 before 

marriage to $100,000 at the time of divorce.

Inception of the title rule indicates that it would be HSP

A bank account with the B’s various personal income.  When Mr. B sold some separate property for $10,000, he placed the proceeds in this account.  Now there are $12,000 in this account.

Community out first money $10k stays

Bickerson v. Bickerson

Same as in (f), with these changes: 2 weeks after depositing the $10,000, Mr. B withdrew $10,000 from the account and bought a $9,500 fur coat, which he gave to Mrs. B. 

Bickerson v. Bickerson

Same as in (g), except that the amount Mr.  B withdrew was $6,000, and he paid $5,950 for the coat.

Bickerson v. Bickerson

$1,000 in saved dividends from stock Mr. B bought before marriage but gave to Mrs. B during marriage. All of dividends were earned after Mr. B's gift to Mrs.  B.

Dividends of separate property is separate property

Bickerson v. Bickerson
 (not on syllabus)
The family home, which Mr. B bought as his separate property before the marriage.  A year before divorce, Mr. B said to Mrs. B, “although this house is mine, I hereby give it to the community.” See 4.201.

Trahan v. Trahan

Are insurance proceeds a mutation of the house?  

yes
Or of the funds that bought the insurance?

community can seek reimbursement

Andrle v. Andrle

Wife was entitled to one-half of the disability insurance proceeds received by husband after divorce where premiums for policy were paid during marriage with community funds, and the rights to compensation were community property rights.

Understanding Andrle v. Andrle

sometimes you acquire the rights to payments that you have not gotten yet.

Life Insurance
Whose Life Is It, Anyway?
· Is it an asset?  “Whole life” v. “term” insurance.

· Effect of divorce on designation of beneficiary?  The case of the forgetful policyholder.
· The special problem with ERISA plan benefits.

Pension Problems
· Is it property?

· What if it’s not yet vested?

· Valuation problems?

· The mechanics of division and distribution?

· Other forms of deferred pay?

· ERISA preemption?

· Social Security?

The Problem of Future Income Earning Capacity
· What is income earning capacity?

· How is it like an investment?

· Division of labor, and the unequal development of income earning capacity.

· Is it property subject to division?

· Traditional solutions? 

Prahinski v. Prahinski

Goodwill Variations
Is It Divisible Property?
· Business goodwill (business entity goodwill).

· Professional goodwill.

· Personal goodwill.

Goodwill Loose Ends
· Will there be issues of timing (when did the goodwill form?)

· Valuation problems.

· Alternative solutions: contract claims, restitution, prenuptial agreements.

Property Acquired Under Other Law
Dividing the Community Estate
4 Steps of Property Division

· Characterize the property.

· Valuation.

· Just and right division of the community estate.

· Assignment of assets.

Valuation of the Estate
· Why is valuation necessary?

· Remember encumbrances.

· Remember the effect of taxes.

Just and Right Division
A Few Practical Problems
· Is the split 50/50?

Not necessarily, just & right

· What factors affect the ration of the spouses’ respective shares?

· Should courts consider fault?

Murff v. Murff

Division of community property was held proper where the trial court considered the disparity in earning capacity or incomes between the spouses.

Just and Right Division
Factors to Consider
· “Compensatory” factors: fault (including non-traditional fault?); benefits the other spouse would have derived from continued marriage.

· “Need” factors (relative incomes; physical condition; relative financial condition (e.g., separate property); nature property left to each spouse; relative ages.

· The effect of an award of attorneys fees.

Division in Common Law States
Does It Matter Where You Divorce?
· What is marital property in a common law state?

· How does it compare with community property?

· When might the difference be significant?

Assignment of Assets
A Few Practical Problems
· Must the division be exact?

· Must property be liquidated?

· What if estate is primarily one illiquid asset?

Judicial Discretion And Appellate Review
When Just & Right Isn’t
Mr. & Mrs. Preneur
1.  Mr. P formed business before      
     marriage. 

2.  Company paid no dividends

3.  He earned only $30,000 a year 

4.  He received a company car & 
     country club membership. 

5.  Employed and paid Mrs. P and children. 

6.  Value was $100,000 now $100,000,000.

When One Spouse Owns Or Controls a Business
· Piercing the corporate veil?

· Fraud against the community estate?

· Reimbursement?

Jensen v. Jensen

Community was to be reimbursed for value of time and effort expended by husband to enhance separate estate, other than that reasonably necessary to manage separate estate, less remuneration received for that time in form of salary and other benefits.
Calculating Reimbursement 

· Whose services count?

· How is claim proven?

· What is measure of recovery? Increase in value v. value of services.

· Share of ownership v. lien v. money judgment.

Mr. & Mrs. Dettor
1.  Before marriage, Mr. Dettor 
     made $500 down payment on
     a house (deeded to him alone).

2.  Subsequent mortgage 
     payments from his current 
     income. 

3.  At divorce, mortgage is fully paid, and house     
     house is valued at $100,000. 

Contributions to Property 
What is Due, and to Whom?

· A marital estate that makes economic contribution to property owned by another marital estate has claim for contribution with respect to benefited estate.   3.403.

· A marital estate could be community estate or either separate estate.  3.401

What Is Economic Contribution?
· Reduction in principal amount of indebtedness (see limits 3.402).

· Capital improvements.

· Does not include ordinary maintenance, repair.

· Does not include interest or taxes.

· Does not include spouse’s time, toil, talent or effort.

Reimbursement Formula
· See 3.403(b)

· Divide claimant estate’s economic contribution by sum of contributions of contributing and benefiting estates and equity in property at time of  marriage.

· Multiply that figure times equity in property at time of divorce.

Example
· Imagine wife’s house worth $100,000 subject to $90,000 mortgage at 
time of wedding.

· During course of marriage, $100,000 in community funds are used to make mortgage payments.  The amount of the mortgage is reduced to $70,000.

· At divorce, house is worth $200,000 and mortgage is at $70,000.

Reduction in Indebtedness

Equity1 + Reduction in Indebtedness

$20,000

$10,000 + $20,000

Alimony (aka “maintenance”)
In What Proceedings Might “Maintenance” Be Awarded?
· Divorce (of course).

· Annulment?

· Action to declare marriage void?

· Action to enforce non-marital conjugal cohabitation agreement?

Need-Based   v.  Punitive
· Obligee lacks, or is unable to earn, minimum reasonable needs.

· Married for 10 years.

· Limited to minimum reasonable needs.

· Obligor convicted of “family violence” within last 2 years.

· Marriage of any duration.

· Limited to minimum reasonable needs.

How Much?  How Long?
· A ceiling: The lesser of $2,500 per month ($30,000 a year), or 20% of obligor's monthly gross income.

· Calculated to satisfy minimum reasonable “needs.”

· Maximum of 3 years (except in case of long-term disability)

· Within that range, court can consider a multitude of factors.

Alimony, Like Love, Is Forever* *

(until you die or fall in love with someone else)
· Death of either party terminates alimony.

· Remarriage of obligee (not obligor) terminates alimony.

· What of “non-marital, conjugal cohabitation?”

· Texas: 3 years is ordinarily the limit.

· Other material changes in circumstances of the parties permitting prospective reduction of the award.

Tort Claims
Twyman v. Twyman

Although a wife's award for negligent infliction of emotional distress caused by her husband was reversed in their divorce proceeding, the case was remanded for a new trial because the tort of intentional infliction of emotional distress was adopted.

Intentional Infliction of Emotional Distress (In Marriage)
· Intentional (why not negligent?)

· Outrageous (not just badly behaved).

· Severe distress (not just any distress).

· Causation (sorting out sources of emotional pain or injury).

Child Support
Child Support: Duration
· Until child turns 18 or graduates from H.S.

· Extended by disability.

· Terminated by death of obligor or child.

· Terminated by emancipation

Calculation: Step One “Net Resources”
· Determine sum of all income (except AFDC).

· Subtract S.S., income taxes (based on one personal exemption and standard deduction)(See table after section 154.061), union dues, expenses for health insurance for the child. 

Step One (Continued) 
“Net Resources” for the Self-Employed

· Section 154.065 applies to self-employment including “close corporation.”

· Self employment income defined as “benefits” less ordinary and necessary expenses required to produce that income.

Step One (Continued) 
Under-Employed Persons and Assets

· In absence of evidence, presume obligor earns  minimum wage.

· Intentionally unemployed or underemployed?  Net resources based on earnings potential.

· Under-employed assets: “deemed” income. (154.067).

Step Two Determining the Monthly Obligation

· Convert net resources to monthly figure.

· Apply guidelines (Section 154.125)

Step-Three Hi-Income Obligors
· Guidelines apply to first $6,000 of monthly net resources.

· Additional amounts due only if child has additional “unmet needs.”

· Unmet needs allocated between obligor and obligee.

Special Problems Children in Multiple Households
· Court can only impose obligation for children before it.

· See 154.128, .129 for a special rule (apportioning credit for other children as to whom obligor has legal duty to support)

Step Two (Continued) Some Observations & Issues
· What is effect of the managing conservator’s wealth or income?

· What is effect of remarriage to an income-earning spouse?

Step Three Beyond the Guidelines
· Guidelines establish presumptive but rebuttable amount of obligation.

· Additional factors for case-by-case analysis?  See Sec. 154.123.

 Modification of Child Support   Section 156.401
· If circumstances of any party affected by the order have materially changed.

The child or the parents, not any kind of change, but a materially changed.

· After 3 years (since last order) need not prove material change if current amount differs by $100/mo. or 20%  from amount indicated by guidelines.

Primarily because of inflation.

· Could parties agree to escalator clause?

It’s allowed – could base it on tax return or any other escalator-type clause.

Some Practical Problems For Enforcement
· Disputes over whether money was paid? Wage withholding and the registry as solutions.

Now often ERs are required (by court order) to send money (withheld) to registry, they will record the transaction and then pay it out.

· Tracing obligor’s income, and work in underground economy.

· “Inability to pay” defense. Who bears burden of proof?

State bears burden of proving obligor has the money and just will not pay it if they want to proceed with criminal contempt proceedings.

The Long Arm of the Law Some New Enforcement Tools
· Administrative enforcement.

In the old days, an obligee had to hire an attorney, file suit, go through expense of getting garnishment.

· Revocation of licenses, permits.

Fairly coercive, includes license to practice law.

· Income tax refund intercepts.

To the extent you have a return coming.

· The IRS as your bill collector.

The IRS now has authority that for some cases, the IRS can become bill collector.

· Garnishment (new, in Texas)

· Termination of the parent-child relationship.

Not much of a remedy, though a person so persistent in avoiding child support would happily accept a termination.

 Against Child Support Claims Code secs. 157.001 et seq.
· Collection v. contempt.

Collection = going out and getting money (begins with hearing on whether money is overdue).

· Self help against denial of visitation rights.

Self help is extremely risky, immediately go to the court and seek modification.

· Prior payment?  Credits for other “support?”

The child support registry is just a machine, they cannot make adjustments.

Suppose dad decides to buy Jr. a pony for birthday that costs $5000, he later tells himself that this was for his benefit, but he cannot deduct it from support because it is the obligee that is entitled to receive and spend the support money.

· Changes in actual custody and visitation? 

Obligor can never engage in self-help, he must go to the judge.

· Laches/estoppel/SOL?

Parties frequently make their own agreements, or they just don’t pursue it, this is the childs cause of action.

· Inability to pay? Bankruptcy?

Inability to pay is a defense a/t contempt order, but only a defense of contempt order, but does not stop the obligation from running.

Bankruptcy does not affect child support either retrospectively or prospectively.

Child Custody Custody: What’s At Stake?
· Responsibility for care and supervision.

· Decision-making about residence, education, health care, religious training and other aspects of child’s life.

· Receipt and disbursement of funds for support of the child.

Judicial Presumptions For Resolving Custody Disputes
· First, a rule favoring the father’s role as head of the household.

Have to go back very far to find the time where fathers got custody and in the practical sense, fathers never wanted to keep kids.

· Next, a rule favoring the mother, by virtue of “tender years” presumption.

Victorian era presumption: tender years age range depended on the judge, as long as kid was in the tender years, mother always got custody.  The presumption could be overcome but only if it could be proved she was unfit mother.  (Difficult, almost had to be a criminal.)

· Finally, primary caretaker presumption.

Modern: Primary caretaker has a disparate impact because mother is almost always the PCT

Focus on the Primary Caretaker Presumption
· Satisfies the need courts may feel for a presumption.

80-90% ends with correct result.

· Usually, but not always clear cut.

20-10% has a real fact issue.

· Facially neutral, but tends to favor mothers.

· Not stated by statute in Texas, but probably followed by courts (and court-appointed experts).

Hard to find cases in Westlaw because these cases are hard to appeal.

Categorizing Cases: Who,  When,  Why?
· Between parents with no past history as parents.

Strength of presumptions vary by what type a case is.

· Between parents with history as parents together: equal ab initio?

They walk through court doors they are equals, equality ends quickly because primary caretaker becomes obvious quickly.

· One parent has de facto or court-ordered custody: is possession 99% of the law?

Powerful factor.

· Parent v. nonparent: is blood thicker than water?

30 years ago, the parent always won (unless unfit) but now it is possible to overcome more easily.

What’s the Goal, and Whose Interests Are Paramount?
· Child’s best interests v. rights of the parent.

Courts often do uphold rights of parents over what is in the best interest of child.

· Subjective values in decision-making process.

Judges do not articulate subjective decisions.  Ex: cold father that lives in River Oaks, mom is poor, but warmer, nicer, judges will decide this case in different ways.  Also, judges use implicit knowledge of religion, lifestyles, etc. Once we acknowledge this is a subjective decision, we must recognize no one has a monopoly on the truth.

· Judicial economy v. individualized justice. 

Parties do not have money, subjectiveness will not produce the truth, judges don’t have time so this is why judges like presumptions.  They know they will not be overruled if they go with the primary caregiver (even as weak as that is), these presumptions hurt individualized justice but do cut down on litigation.

Some Relevant Factors In Deciding Custody Issues
· Age.

Ties into PCT presumption because why else would it be relevant.

· Preference of child.

Judge can interview.

· Recommendation an expert.

This may as well be at top of list.

· Personal relationship of each parent with child.

Points to PCT presumption.

· Potential effect of disruption of existing relationship.

Supports PCT presumption

· Emotional, social, moral, material, educational needs.

Domestic Abuse As a Major Factor (Section 153.004)
· Court shall consider evidence of a party’s domestic abuse within 2 years.

Abuse towards any family matter.

· Rebuttable presumption against party with “a history or pattern” of domestic abuse or child neglect.

Suspect Factors What Must Not Be Considered? Gender as a Factor
· Should courts favor mother, because she is female?

Primary caretaker presumption tries to steer away from this.

· Does primary caretaker rule avoid discrimination?

Some say judges still favor more because it is a gender-neutral rule it satisfies equal protection clause.

· Should children be paired with the same-gendered parent?

At some age, boys should be with dad and girls be with mom.  This is prohibited albeit vaguely.  Can a judge consider that mom and daughter have more in common and decide that way?

· The Texas statutory prohibition.

Palmore v. Sidotti *

 Husband and wife are white, they get divorced and wife marries black man.  Husband seeks custody.  Judge says husband wins because FLA is “not ready” for inter-racial family.

Is race ever a legitimate factor?

Race comes up much less than gender because not so many mixed race couples enforcement problems – how will we ever prove a judge used race as a factor?  In Palmore, the judge admitted that he used race.  This result is not likely to ever be repeated on remand because the case took 7 years and the kid has lived with dad that long.  His is the primary caretaker so he wins – again.

In re Marriage of Wang
Is religion ever a legitimate factor?

Some religions pose a danger to the child (Branch Davidians).

Courts try to divide it up two ways: (1) on religious practices; and, (2) on religious beliefs. To the extent the religious practices pose a threat to a child’s welfare, a court can take these into account.  It is not always easy to divide the beliefs from practices.

Other Suspect Factors?
· Financial resources?

Perhaps the considering parent with greater resources may be unconstitutional can use child support to help alleviate this.

· Sexual lifestyle and cohabitation?

50 years ago, if parent had been found adulterer, they were unfit.  Now courts tend to respect the privacy of sexual lifestyle to the extent it does not harm the child.
· Sexual orientation?

Up to individual judges, no case law in Texas  at all on this point.

· Disability?

· Language ability?

Sometimes controversial.

Custody: Who Decides?
· The unique role of the jury in Texas.

In the entire Anglo-Saxon world, judges decide custody except in Texas and Georgia.

· The general right to demand a jury in any “SAPCR.”

· Exceptions: adoptions; parentage.

The Jury’s Role What Can a Jury Actually Decide?
· Jury issues (as a matter of right): appointment of MC, JMC, and PC; determination of child’s primary residence.

Increasingly, we can no longer presume that where MC lives is where the primary residence is.

· Non-jury issues: child support; details of custody & possession (but judge has discretion to submit questions to jury, and jury’s verdict will be “advisory.”

The Possessory Conservator Potential Issues?

· How is right to periods of possession determined?

· What if the MC moves far away?

· Will he be involved in major decision-making?

Determining The Right Of Possession (“Visitation”)
· Visitation granted unless it would “endanger the physical or emotional welfare of the child.”

· Court must consider family violence w/in 2 years. Sec. 153.004

Considering it on whether we grant visitation.

· Presumptive order for children over three.

Until a child is three, the usual schedule does not work.  (We don’t want to pass of an infant every weekend.)

· Presumption for keeping children together.

Move as a pact.

Visitation Rights v. Right To Determine Child’s Residence
· The MC ordinarily gains right to determine child’s residence, except as limited by the order.

This is where most change has taken place, in the old days MC always had the right to determine residence.

· What if MC exercises that right in conflict with right of visitation?  

· What if MC wants to move outside a residence specified in the order?

Solutions to the Problem  Of Parental Relocation
· An occasion for modification of order.

Although a judge will not consider this in changing MC status unless some real drastic evidence it will hurt child.

· A “factor” in determining child support.

If it is bearing cost to fly to visit, judge can offset the child support.

· Court authority to allocate the costs of travel.

Mom will buy a ticket; Dad will buy a ticket.

PC v. MC: Other Decisions 
Tex. Fam. Code sec. 153.071 et seq.
· “Right to confer.”

· Right to information; access to records from MC, medical professionals, educators.

· Right to attend school activities, to be listed as an “emergency contact.”

· During possession, right to direct the moral and religious training.

Modern solution to problem that has been around awhile.  Courts want parents to participate in accommodation when religious training falls on weekends where visitation is not scheduled.

Joint Custody Is Equality Possible?
· What is “joint custody?”

Idea that we will not grant a decision in favor of one MC and one PC, strictly speaking it only means 2 JMCs with a visitation schedule.  In theory, parents exercise joint decision making.  One problem is that judges begin to expect “equal visitation time” and some parents just are not up to it (Andy).  This can lead to a destructive pattern of behavior in an effort to shirk duties.

· A presumption favoring joint custody.

Sometimes, depends on the individual judge.

· Not when there is a history of domestic abuse.

· Specification of residence?

Still required, or at least to designate a geographic location.

· Potential impact on child support?

Amazingly, has received little consideration from the legislature.  In terms of possession are equal, then who pays?  The Child Support Schedule is written on the assumption that visitation is unequal, what happens when that underlying assumption disappears?  We do not have any guidelines on this.

Parental Alienation Big Problem.  Little Law.
Fixes for Parental Alienation?
· Parental alienation as defense or response in dispute over custody or visitation.

One parent sues another because visitation has been impeded.

· As grounds for restraining order?

Some judges have tried this – “I order you to be nice.”  A lot of judges are justifiably skeptical.

· As grounds for modification of custody or visitation.

Perhaps if this is a serious enough problem, the judge may go ahead and make this order.

· Therapeutic visitation?

Group therapy.

Modification of Custody Erasing Old Rules; Writing New Ones
· Pro: Adapt to parties’ changing situations and child’s best interests.

One illustration of the problem, every modification is based on change.

· Con: (1) Don’t encourage vexatious, exhausting and destructive litigation; (2) don’t disrupt established routines and relationships.

One Illustration of the Problem Texas Law of Modification 

Triggers for Modification (156.101)
· Circumstances of any affected party have materially and substantially changed; or

Look at both parties, MC is at risk of losing custody to PC.

· Child, at least 12, seeks to decide which conservator will have exclusive right to determine his primary residence; or 

· Conservator with exclusive right to establish primary residence has voluntarily relinquished care and possession to another person for 6 mos.

Suppose MC had to go to Iraq and she left Jr. with grandma because dad has full-time job and she thinks the war will be over, but her duty lasts longer than six months.  Dad can now step in.

General Standards Of Proof For Modification
· Allowed based on determination of “child’s best interests.”

This is difficult.

· The continuing debate: is possibility of change too much too fast?

Always a Material and Substantial Change

If MC or PC has been convicted, then the custody order may be modified.

Modification of Right to Determine Residence  w/i One Year (156.102)
· Endangerment to child’s physical health or significant impairment of emotional development; or

· Person with right to decide residence is consenting to or seeking the change, and the change is in the child’s best interests; or 

· Person with right to decide residence has voluntarily relinquished  care and possession for 6 mos., and change is in child’s best interests.

What about relocation of the parents?  What if parent leaves within 24 hours of the final order?
Notes about the exam

The exam is 55 MC and 1 hour essay.
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