FAMILY LAW

I. INTRODUCTION – since Texas is a community property state you will definitely touch a family law case.  A stress-free class because there is no recitation.  PET PEEVE – cell phones and pagers.  Will do group presentations where you will try a family law case.  Her husband is a family law judge and he will come to one class and talk court procedure.  Dropped after 6th absence in class.  She will lecture on the statutes and then go over the cases. You have no Constitutional rights if you pay child support. SANDY is her legal assistant. Phone:  713-626-9591, Fax:  713- 626-9504.  EXTRA CREDIT QUESTION ON EXAM RELATIVE TO THE ROCKETS

A.  Grandparent visitation

B. Parental notification act (that parents do not have to be notified in all cases of a daughter’s intent to have an abortion).  It will definitely be on the Bar Exam, usually they test on NEW family laws.  She will give a review sheet, that will have the questions for the exam.  Due to the size of the class, the exam will probably be more objective.

II. Constitutional Issues (no school on Monday 1/21).  Chapter 33 is the parental notification statute, also called the judicial bypass statute must be read for next Wednesday.  Chapter 2 has no corresponding statutes.  For Chapter 3, read Statutes 153 and 156, For Child Support read Chapter 154 and 156 and that gets us to February 18th. On March 27 a person from the DA’s office will be the guest speaker so don’t skip that night.  Constitutionally there is the idea that people have fundamental rights to marry, procreate, raise children, etc. so why do we have a family code that regulates such matters.  Texas is still one of the hold out states that prohibits same sex marriages in Section 2.001.  What if one of the parties has had a sex change operation (originally the same) and Texas says we will look at what your original birth certificate says and we don’t care what is under your skirt in the Littleton v. Prange (the couple had obtained a court order that changed the gender on the birth certificate and the appellate court said the trial court had not authority to change the gender box on the birth certificate).  Texas does not recognize same marriages from other states and same sex common law marriages are not allowed in Texas.  Section 2.205 is the statute that says you can’t discriminate on the basis of race when issuing a marriage license.  The Supreme Court said it was unconstitutional to deny a marriage license because of delinquent child support, you can be asked about delinquent child support but they can’t do anything about it.  Section 6.001 give us the phrase for no-fault divorce is insupportability and the Constitutional challenge is that it was a church service and the church sanctioned the marriage and therefore the court can’t determine what are the grounds for the dissolution of marriage, Waite v. Waite.  Sections 2.004 and 6.202 says you cannot marry in Texas if you are already married to somebody else based on the protection of the family.  The right of parents to determine their children’s education, the child support statute says that the child support will be paid through post-secondary education and home schooling is not accredited in Texas so would child support have to be paid (not been challenged yet).  Interracial adoption, no statute but is the granting of the child in the best interest of the child is the test that is used.  It is more of an issue now when you have same sex couple’s trying to adopt.  Turkey baster case, two mothers with no presumption of marriage, one is a parent and one is a stranger to the child and wants to adopt the child, again there is no statute and the adoption will be approved or denied based on what is the best interests of the child and the fact of the matter is the child will be in the home of these two women.  We want children to be children of “determined parentage” (legitimate, terminology is no longer used).  Adoption creates child support obligations.  Legal impossibility for a same sex adoption because you cannot have two moms or two dads.  In allocating parental rights or duties they cannot direct one parent to direct the religious training of the child, can determine when the religious holidays will be celebrated and who can direct the moral training of the child.  Mom is a  Jehovah’s Witness and child has leukemia and court will give custody of the child to the father but court cannot say Mom and child cannot be Jehovah’s Witness.  Can lose all privileges (doctor/psychiatrist, priest/penitent, but NOT attorney-client to get evidence in to determine what is in the best interests of the child).  Instead of the court dictating the morals of the parents they will limit custody or visitation.  Religious issues – the parents can martyr yourselves, but you cannot martyr your children.  Issue of same sex same sex benefits and whether or not a city is required to provide benefits to a same sex partner if they are required to give the benefits to a spouse and in Bailey v. City of Austin the city can deny same sex benefits because there is a requirement that the couple be married and benefits are not given to couples that just live together.  A police officer was not promoted for having an adulterous affair or did not promote the officer because he was having an affair with another officer.  The Supreme Court said there was no discrimination and there is no constitutional right to commit adultery. 

A. Troxel v. Granville.  Washington had a state statute that allowed any person (non-relative) to petition the court for visitation with children.  Mom and Dad are not married, they have children, split and Dad moves back in his parents and commits suicide and Mom allows kids to continue seeing grandparents but then she gets in a new relationship and wants to limit visitation and grandparents petition the court for standard visitation (what Dad would have had if he hadn’t committed suicide).  The US Supreme Court said the statute was unconstitutional because it gave no deference to the parent and was overly broad (any person can file at any time).  Texas 102.003 and 102.004 is standing to get custody.  Statute 153.433 is for grandparents trying to get visitation.  Texas does not allow total strangers to petition for custody or visitation.  If the grandparent has standing, they can sue or petition and the test is “best interests.”  The Texas statute has not been ruled unconstitutional per a 1975 Court of Appeals decision.  Troxel is significant in that the Supreme Court decided and family law case and they construed a general access statute to children statute as it related to grandparent access.  You can change your custody/visitation each year to match the changes in Texas state law.  In custody cases you have a concept of continuing exclusive jurisdiction until the child becomes 18 or none of the parties no longer live in Texas.  Conservatorship = custody and visitation = access or possession.

B. Parental notification for notice of abortion.  Chapter 33 of the TFC is called the Parental notification statute or judicial bypass statute.  If a minor comes into a clinic and wants an abortion the doctor must notify the parents, managing conservator, or guardian by telephone or in person at least 48 hours in advance of the abortion.  If the doctor cannot get in touch with the parents, etc. via telephone or in person then the doctor must notify them via mail, certified with return receipt and the clock begins ticking when the letter is deposited in the mail box.  The minor can file for judicial bypass in district court, county court, family court (any court?) and there is no venue requirement, she can file anywhere and she can continue to file until she finds a judge that will allow the abortion without notifying the parents or until a doctor will no longer perform it due to the pregnancy being too far along.  There is an exception for the doctor in that he does not have to give notice if irreversible impairment or death in the minor is possible without the abortion NOT the fetus being impaired.  This is a notification statute NOT a CONSENT statute and there are CYA items to protect the doctors in case the minor lies about her age.  If the doctor violates the statute intentionally he can be fined $10K.  There is no mechanism for the minor to get help after the fact.  Everything is anonymous, the performing doctor cannot divulge her identity so the liability for them is tremendous because there is nobody that the doctor can give care instructions to.  The confidentiality orders also apply to the ad litem and his or her responsibilities end when the judicial by pass is signed.  Because of the confidentiality rules we don’t even know who performed it, what judge, etc.

1. Minor must file application

2. Under oath

3. Does not contain her name but does say she is a minor under the age of 18 is unmarried and pregnant and wants to have an abortion without notification to her parents, guardian, or managing convervator

4. Application must say if she has an attorney of record, which is interesting because a minor cannot contract for a lawyer, but some think that Planned Parenthood is obtaining attorneys for minors.

5. The court must appoint a guardian ad litem (an attorney ad litem is different from a guardian ad litem who is to look out for the best interests of the child, not to take care of the legal aspects of the case and if the minor does not have a lawyer, the same person can be a guardian and attorney ad litem.  You cannot be both a guardian ad litem and attorney ad litem is what the client wants is not in the best interests of the child.  The minor’s hired lawyer will not usually be appointed the guardian ad litem.  You only have to act for 48 hours in neither of these roles and the order must be signed by 5 p.m. on the second day after the application has been filed.  In 48 hours you must meet the girl determine if she is mature enough and sufficiently informed to bypass notification and if also the guardian ad litem must also determine if it is in the best interest of the minor.  The confidentiality suppression applies to everything except criminal cases; however, the minor can waive this confidentiality suppression

6. Judge conducts the hearing in secret and it is immediately sealed, it is not docketed.  If the minor is not ready not proceed then the court must have the hearing by 5 p.m. on the second day after she announces she is ready and it takes precedence over all other cases, even over protective orders which have the highest priority over all other cases. 

7. If the order is denied, she can appeal and then the appeals court also has until 5 p.m. on the second business day and likewise with the Supreme Court.  Trial court and appellate court cannot issue opinions on these cases, only the Supreme Court can issue opinions.

8. There is an immunity provision for guardian ad litems in 33.006

9. Minor must be mature and sufficiently well informed, OR notification would not be in her best interests OR notification may result in physical, sexual, or emotional abuse

a) Must know health risks, Must know the alternatives and their implications and aware of psychological implications on family and social Jane DOE #1 sent back to TC to determine sufficiently mature using the 3 prong test and then it went back to the Supreme Court again as Jane Doe #6 and they granted the bypass.  The minor does not have to show she has received information from somebody who will try to talk her out of her decisions and why she wants to have an abortion.  The issue is not why she does not want to have a baby but why she does not want to notify her parents.  Lawyers need to remember their standards:  Preponderance of evidence, sufficiently mature and informed, notification would not be in her best interests, or notification could result in physical, sexual, or emotional abuse (the three prong test).  Planned Parenthood may have found a judge that is rubberstamping them which is why there are no more cases. (probate, family court, and district courts are where they can be filed).  Notification may not be in minor’s best interests where it will cause angst, turmoil in the household or parents kicked older sister out in similar circumstances.  But notification can only be to one parent.  The test is a little more than “I don’t want to tell my parents.”  Having a parent that is terminally ill would not be enough in the not best interest of the minor to justify not notifying the parents; however, if one of the parents had a stroke last week and the minor is fearful that the news of her pregnancy will kill that parent the judge may find that it is not in the best interests of the minor to notify the parent. 

b) Jane Doe # 2 says this statute is unconstitutional and was done with it.  After the summer of 2000 all of the opinions have stopped and we don’t know if a judge has been found that will allow them, 2 judges have acknowledged having one of these cases

c) Jane Doe #3 is interesting because the girl testified that every time she did something wrong her father beat her Mom and the Supreme Court said this was not emotional or physical abuse of the minor.

d) This statute says nothing about the proprietary of abortion, so no recusal standards if the judge thinks he would be unfair (has strong views on abortion).

e) The standard is abuse of discretion, which is hard to have overturned yet in each of the 6 cases, the cases have been remanded back to trial court.

f) You only report abuse to CPS if you think there will be abuse or abuse has occurred and if judge believes that minor will be abused then the judge is required to approve the notification bypass and if approved there will be no abuse so there is nothing to report to CPS.  Lawyer has to report child abuse as required by statute even if the information was told to him by your client (client tells you he beats your child).  Child abuse violation is in Chapter 261.  

g) Jane Doe 4, Part 1 says attorney cannot stand up there and ask leading questions for the minor to say Yes and No to even though it is an uncontested, uncontroverted proceeding, it does not mean that the judge should be an idiot if there is evidence that meets the preponderance of evidence standard.

C. No reading assignment for Wednesday because the Judge will be here.  Lecture tonight is on filing suit in the family court.  In other counties, family law cases can be heard by courts of general jurisdiction.  In Harris county the family law cases are handled in district courts and they are specialty courts and there are 9 of these specialty courts and each has 2 judges and the presiding judge is the elected judge and the elected judge selects the associate judge and the ASSOCIATE JUDGE CANNOT RENDER JUDGMENT ONLY THE PRESIDING JUDGE CAN RENDER JUDGMENT, other than that the associate judge can do everything.  Associate judge has to have the same qualifications as an elected judge.  It is a good place to start if you are a baby judge and will help you with legal questions (what you should file), they are your entry into the court.  You will file in the basement of the Family Law Center with the district clerk.  

D. When you file for divorce you must let the court know on the face of your petition if there is a protective order pending or you can ask for one if you want.  In order to file for divorce in Harris County

1. Domiciliary of Texas for 6 months

2. Resident of Harris County for last 90 days.  Case law says the  90 days is not jurisdictional, if not challenged.

3. Long arm statute will reach if Texas was last place of marital residence and the marital residence within the last 2 years

E. SAPCR (Suit Affecting Parent Child Relationship) must be included with the petition or joined with.  Must include an ADR statement with your petition, which is your client is signing a statement that they understand that they could be required to go to mediation.  Collaborative law is new (just started in January), the court allows you to put your case on hold.  SAPCR must be filed because the judge cannot bifurcate the divorce decree from the conservatorship, visitation, and child support.  One exception to mediation is family violence.  Must also attach a SAPCR affidavit telling the court where the children have lived for the past 5 years and with whom and once petition is filed in which you say the marriage has fallen party due to INSUPPORTABILITY.  The respondent can sign a waiver of citation or an agreed decree of divorce; otherwise you have to serve him and await his answer.  Family law has a 60-day cooling off period from the time you file petition until the divorce it finalized. 60-day waiting period before judge can grant the divorce.  It is mandatory and it is not waivable and applies to a CL or ceremonially married.  So it does not matter if the respondent does not answer in 21 days since you can’t get the divorce (by default), you must wait for 60 days.  You do not have to have sworn pleading and you do not have to “fact plead” you do not have to include facts in the pleadings (only type of law that statute allows this for) and the court can strike them on its own motion or by the motion of one of the parties.   You can get a temporary restraining order (TRO) with no sworn pleading or fact pleading as long as it is plain vanilla TRO (won’t beat up spouse, snatch kids, or destroy property). TRO is VALID FOR 14 DAYS AND CAN BE EXTENDED ONE TIME FOR AN ADDITITONAL 14 DAYS AND AFTER THAT IT CAN ONLY BE EXTENDED BY AGREEMENT OF THE PARTIES. When you file a petition with a TRO and at that time the court has to set/schedule a hearing to determine if the TRO should be turned into an injunction that will be in effect for the pendency of the proceeding/lawsuit.  This is to give the party who the TRO is against a chance to give his side of the story.   Family courts in Texas have continuing exclusive jurisdiction, that court will hear all future modification, etc., must file in the original court and then perhaps you can get it transferred if you have moved.  You cannot forum shop in the family courts in Harris County and may no longer be allowed to do it in the probate courts.  Even if you dismiss you will go back to the original courts.  In addition to the 60-day waiting period there is a 30-day waiting period to get remarried, but it can be waived by court order with good cause (pregnancy or divorce did not get finished when anticipated), and must be done at the time the judge it granting your divorce.   The wife’s child is considered a child of the marriage and if there is a child of divorce and court can wait until child it born to determine paternity and to join the SAPCR, which is required, and will require the woman to bring in the DADDY, if not the husband, and join the paternity action with the divorce action.  Judge does not want to bastardize the unborn child.  Any time there is a possibility that the child’s interest will not be looked out for the court must appoint a guardian ad litem.  If you did not file challenge to parentage prior to divorce decree it was res juticata and could never get out of it; however that law changed somewhat in as of September 2001.  The court can require the parties to submit too reconciliation counseling (discord or conflict in the parties personalities such that the legitimate ends of the marriage no longer exist).  If one party says I think the marriage is salvageable, the court can order one counseling session in which the professional says the marriage is salvageable or not salvageable.  The court cannot order marriage counseling (if there are no kids).  If there are kids, the court can order anything if it is in the best interest of the children.  If your ground is something other than insupportability such as adultery or cruelty, then you must prove your case by a preponderance of the evidence. The lack of an answer does not make you guilty unlike civil trial.  Even in a default divorce, put on enough evidence to prove up your fault claim.  If the moving party does not show up the court cannot find against the moving party and find for the respondent (Professor does not agree).  The SAPCR primarily deals with:

1. Conservatorship

2. Visitation

3. Child Support   

F. Temporary orders involves a mini-hearing in which the court lays out the rules to be followed while the divorce is pending.  In temporary order is guided by its own good judgment and they are not appealable.  Involve such things as temporary child support, custody, and even alimony.  It encourages settlement.  Court should try to follow child support guidelines.  If behavior atrocious, the court will slam you with the temporary orders.  You are stuck with the temporary orders until they are modified, you settle, or final decree.

G. Unique in Texas (one of few states that allow this) in that you can have jury trial in a divorce and we are the only state that will allow custody cases to go to jury trial.

H. Family Law Courts and how they function from Judge Warne.  9 family courts and it s specialized district courts (like criminal and juvenile courts).  Get CPS cases from juvenile cases if the court has continuing exclusive jurisdiction (i.e., the child has been in a suit before that court).  Each family court has a full time elected judge and an associate judge (have been called referee or master depending on statute).  AJ must have the same qualifications as the elected judge which is being licensed for 5 years and live in the jurisdiction that the court serves.  The AJ is appointed at the whim of the judge, there is no civil service or appeal to another authority.  His AJ is the discovery expert in his court.  There are separate local rules called the Family Law Division for this court, which outlines the docketing system and procedure.  The courts set the trial dates, not the attorneys.  One court uses a modified attorney system, the rest used a pure docketing order, scheduling system.  Schedule the cases to give them a change to file (60 days to become final, 60 days for discovery, and some additional time for lawyers).  His court will schedule them for 120 days in his court and the actually come to trial 60 later.  So it could take 6 months to get your contested case to trial.  It has been proven that lawyers will not work a case until a trial date has been set.  His court coordinator is Vicky Garcia.  The scheduling forms are printed on blue paper and stick out like sore thumb, so you can tell if case has been scheduled to trial.  Read the form so your case will not be dismissed for want or lack of jurisdiction.  Set the trial docket by the scheduling system.  The court coordinator is responsible for the final trial docket, so coordinate with him/her for continuances or recesses or special court dates, so call the court coordinator for this.  Each court handles its ancillary docket, such as temporary orders, ordering psychologist, etc., done on Tuesdays and Thursdays are enforcement and contempt (ancillary is any non final hearing).  Protective orders are always heard on Wednesdays have the presiding court hear and each court rotates being the presiding court, which means you must be available round the clock.  This is so the DA can go to only one court.  Up to 70 cases on the protective orders docket, two years ago it used to be 20-25.  Generally, the ancillary docket is handled by AJ, but really depends on which judge is available.  The ancillary docket is called every day at 9:00 a.m.  Elevators are inadequate.  The AJ process: on any hearing that is a final hearing or trial upon which an appeal can be filed/taken and you can object to the AJ hearing the case and the objection must be made in writing and you must object once you know the case is going to the AJ, if it is a final hearing and you object correctly the elected judge will have to hear it, on anything other than a final hearing the AJ will hear it.  You can appeal any judgment of the AJ and be specific about what you are objecting to and you will get a new hearing (trial de novo) based on whatever you are objecting (local rules assign every case to AJ, so some people will object to the AJ in their petition).  If you don’t stand up, the judge will ignore you or say I can’t hear you.   If you appeal an AJ ruling you must do it within 3 days (of getting notice of the ruling, by fax in his court) and includes weekends and holidays unless the third day falls on a weekend or holiday and the last day will be the next business day and Day 1 is the day after the hearing.  The only appeal you have for temporary orders is from the AJ to the presiding.  You could perhaps use mandamus on an AJ.  The AJ is hired by the presiding judge and will usually have the same view on things like the mother getting custody and there is a lot of incentive on the part of the presiding judge to uphold the AJ’s holding.  Do use this appeal to run up fees and pick your arguments judiciously, but the process is there if you truly feel the AJ blew it.  The trial de novo has to occur within 30 days, only on the issues noted in the appeal (when you appeal an AJ ruling).  If you truly want it, insist on having your hearing in 30 days and it you accept 75 days it may jeopardize your appeal of the AJ ruling.  If you don’t get it within 30 days in his court it is because of a docketing problem (i.e., the presiding judge is in a jury trial).  If the hearing is going to last a long time, the AJ may ask if parties are willing to waive appeal to the presiding judge.  The AJs do not have a full time court-reporter, each court has a court reporter but that court reporter is joined at the hip to the presiding judge.  However, there is a pool of 4 court reporters that that can service the 9 AJs.  He lets the AJ use his courtroom when not in use, otherwise, it is a sort of working office.  Tell your client about the AJ system and let them know of the power to these judges, treat AJ as you would any other judges (i.e., not a real judge, or throw down judge and now all the AJs wear robes and they are treated more respectfully).  Also let the client know there are 40-70 cases on the docket and there may be a wait. Can’t preside over contested termination if anyone objects or jury trial (?).  On Fridays, the court almost always deals only with entries, motions for lawyer to withdraw, motion for continuance (Friday that is 10 days before the Monday trial date, unless something comes up later, a local rule).  Local rules require parenting classes for ALL SAPCR and mandatory mediation/ADR (one of the items on the scheduling form that you should read) or there must be a motion to waive ADR.

I. March 12, 2002 there are elections and all family courts are up for re-election.  There are 6 of the 9 family courts (Judge Warne in unopposed).  There are 30-35 contested judicial races in the fall.  Early voting begins on February 25th.  Not good to practice in front of idiots.

J. Choice of managing conservator.  Today, he gave custody to the parent other than the one the child requested.  The age for this has been changed from 14 to 12 to 10 (absurd) and 12.  These usually coincided with the ages of children of certain prominent legislators who are massaging the statute for their purposes.  Not binding on the court and can still use the best interests of the child to make a determination.  If there is family violence, the court SHALL consider that in making any determinations on visitation or custody.  If the judge thinks the child has been coerced or enticed to sign form, the court will appoint a guardian ad litem for the child.

K. Form 8332, it is the waiver of dependency exemption for the IRS.  Make sure the custodial parent has to do the From 8332 (put it in your decree that payor spouse can get this from payee spouse).

L. Ma and Pa Kettle cases, they all lived in Pearland (and one of his clerks is from Pearland).  Good parent/good parent cases are hard.  Bad parent/bad parent cases are heart breaking.  

M. Courtroom Decorum – disservice to clients is discussing courtroom decorum and how to dress and act.  People are very emotional place at the Family Law Center (sometimes the attorneys).  Address the judge as “Your Honor” and the clerks should be treated considerately (yes, maam. Yes sir, thank you, and please) and say that new lawyers are the worst.  This judge has heard thousands of case that husband has left for another woman and the judge will not fall off the bench that yours has too).  The judge is watching to see how you are behaving when you don’t have the ball.  Civil judges viewed the Family Law docket as trash.

III. Chapter 3, Conservatorship/Custody and also modification of custody.  

A. Three ways to be a conservator in Texas:

1. Joint managing conservator (JMC)

2. Sole managing conservator (SMC)

3. Possessory Conservator (PC)

B. Presumptions

1. Presumption of conservatorship – if you have two parents seeking custody of a child it is presumed that they should have JMC

2. Second presumption gives preference to a parent over a non-parent

a) Both of these presumptions are rebuttable presumptions

3. Third presumption - if the court appoints one parent as primary joint managing conservator or sole managing conservator then the other parent should be named JMC or PC

4. We do not have a presumption that parents should have equal time with the child, so JMC or joint custody does not mean equal time

C. The primary consideration of the court is the BEST INTERESTS OF THE CHILD.  For this reason the court will usually approve an agreement between the parents on custody as long as you are meeting the child’s needs and not bouncing the child back and forth 

D.   Managing conservator is the custodial parent and possessory conservator is the parent with visitation.  In some states the possessory parent is the one with custody.

E. THE BEST INTEREST OF CHILD FACTORS

1. The desires of the child

2. The emotional and physical needs of the child now and in the future

3. The emotional and physical danger to the child now and in the future 

4. The parental abilities of the persons seeking custody

5. The programs available to assist these individuals to promote the best interest of the child

6. The plans for the child by these individuals or by the agency seeking custody

7. The stability of the home or proposed placement

8. The acts or omissions of the parents which may indicate that he existing parent-child relationship is not a proper one

9. Any excuse for the acts or omissions of the parent    

F. The courts in Harris County will always refer you to mediation in child custody cases because it is a part of the local rules UNLESS

1. It is cost prohibitative

2. There is a history of domestic violence

3. Section 153.071 requires for Alternative Dispute Resolution Procedures

G. If child is 12 or older he can file a designation that says which parent he prefers 

1. Mature and sufficiently well informed

2. Not coerced

3. In the best interest of the child

4. Section 153.009 and the child is over age of 12, and one party requests the judge must interview the child in chambers but does not require that the judge talk to the child about the custody case and parties can request a record of the proceedings and the only person the court has to allow to attend is the guardian ad litem (but not the parents or the attorneys).

H. Court can also require family counseling found Section 153.010, is an order by the court to get the parents in counseling to assist them in making correct parenting decisions relative to the children and parents are required to attend a parenting class

I. Section 153.011, if the court thinks a parent may not follow the possession order, then the court may require that parent to post bond.  If you truly believe the parent may skip country with the children you may try to freeze the assets of the skipping parent.  You are more privy to this information during a divorce then post-divorce.  If violating getting a bond, always make sure you have witnesses when you return the kids (videotaping) so that you don’t get in a swearing match.

J. If there is interference with visitation and the statute says the court SHALL order visitation commensurate with what you missed (must fined Father another event that makes up for the missed visitation).  If Father lost day for fishing, he can’t be given a Wednesday night.  But this is impossible to do, so the courts will get punitive by giving F all of Christmas or for every day denied during the school year giving 2 days during the summer.  Harris County courts are very willing to put Mommy in jail for denying visitation.

K. Whether final orders or temporary orders are valid after a couple has attempted reconciliation and then split up again will depend upon the circumstances.

L. Texas has a standard possession order (it will not be on the final or the bar exam).  The minimum amount of time the legislature thinks any parent (good, bad, or indifferent) should have with a child (even if a parent just got out of prison).  It is the guideline for the parent who is the not the primary custodial 

M. Section 153.013 – false report of child abuse, authorizes the court to issue sanctions ($500 fine) is a person falsely accuses

N. SAFE run by the victim’s assistance center and court can order that visitation occur at a SAFE facility or the drop off or pick up with a SAFE employee or it can even be entirely supervised visits.  It is amazing how many kids cannot be allowed alone with their parents.  The facilities are only open on Saturdays, otherwise pay for a supervisor

O. Rights and responsibilities are found in Section 153.073 GET THESE (see also Section 153.132, courts can allocate).  This is significant in JMC because the court order has to allocate the rights among the parents.  Three options per Section 153.071:

1. Give a right to one parent (exclusively by one parent) – usually the right to determine education is given to managing conservator

2. Require parent to jointly exercise a right (by joint agreement of the parents)

3. Require the parents to confer and then one parent make a decision (by each parent independently)

4. The most important right you can get as JMC is the right to determine domicile because that usually also determines educational decision.  This last legislative session says that any agreement in any court order on JMC has to give a parent and only one parent the right to determine domicile and must say whether that domicile is geographically limited or not.  They can no longer have an order silent on the issue of domicile, nor can the court approve an agreement by the parents that is silent on this.

5. Statute dealing with information about parent.  If you are going to marry a pedophile, reside with for 30 days, or intend to marry a pedophile you most notify the other parent per 153.076 (registered sex offender).

P. Section 153.073, Rights of Parent at all times

1. As specified by court order:

a) To receive information from the other parent concerning the health, education, and welfare of the child

b) To confer with the other parent to the extent possible before making a decision concerning

2. Access to medical, dental, psychological, and educational records of the child

3. To consult with a physician, dentist, or psychologist of the child 

4. To consult with school officials concerning the child’s welfare and educational status, including school activities

5. To attend school activities

6. To be designated on the child’s records as a person to be notified in case of emergency

7. To consent to medical, dental, and surgical treatment during an emergency involving an immediate danger to the health and safety of the child

8. To manage the estate of the child to the extent the estate has been created by he parent or the parent’s family

9. The court shall specify in the order the rights that a parent retains at all times.

Q. Section 153.074, Rights & Duties During Period of Possession (unless limited by court order)

1. The duty of care, control, protection, and reasonable discipline of the child

2. The duty to support the child, including providing the child with clothing, food, shelter, and medical and dental care not involving an invasive procedure

3. The right to consent for the child to medical and dental care not involving an invasive procedure 

4. The right to consent for the child to medical, dental, and surgical treatment during an emergency involving immediate danger to the health and safety of the child

5.  The right to direct the moral and religious training of the child.

R. Grandparents rights under TFC in Section 153.431433, Grandparental Appointment as Managing Conservators is Section 153.431 and Suit for Access in Section 153.432..  It requires you to be a grandparent and it is pretty restrictive as to when a grandparent can try to get conservatorship unlike Troxel statute, which allows anybody to petition for visitation.  FAMILIARIZE YOURSELF WITH THIS TO WIRTE HOW IT STACKS UP AGAINST THE TROXEL CASE.  Section 153.433, Possession of and Access to Grandchild, The court shall order reasonable access to a grandchild by a grandparent if:

1. At the time the relief is requested, at least one biological or adoptive parent of the child has not had that parent’s parental rights terminated; and

2. Access is in the best interest of the child, and at least one of the following facts is present:

a) The grandparent requesting access to the child is a parent of a parent of the child and that parent of the child has been incarcerated in jail or prison, during the three-month period preceding the filing of the petition or has been found by a court to be incompetent or is dead;

b) The parents of the child are divorced or have been living apart for the three-month period preceding the filing of the petition or a suit for the dissolution of the parents’ marriage is pending;

c) The child has been abused or neglected by a parent of the child;

d) The child has been adjudicated to be a child in need of supervision or a delinquent child under Title 3;

e) The grandparent requesting access to the child is the parent of a person whose parent-child relationship with the child has been terminated by court order; or

f) The child has resided with the grandparent requesting access to the child for at least six months within the 24-month period preceding the filing of the petition.   

S. Most cases are parent v. parent and court will also look at BEST INTERESTS OF THE CHILD and it comes down to good parent v. better parent.  In Texas, you can have a jury trial (most judges think it is atrocious to put child on witness stand, videotape it).  You have domicile but with geographical restrictions and you are going to get married and move out of state, you must file a motion to modify the right to determine primary residence in Section 156.101, Grounds for Modification of Order Establishing Conservatorship or possession and access.  Section 156.102 ONLY APPLIES IF YOU ARE WITHIN 6 MONTHS OF THE ORIGINAL DECREE.  Lifting a domicile restriction and if it is not lifted and the parent moves the parent left in the geographical region will be the JMC with domicile rights.  Generally a remarriage in a routine situation (father only minimally involved in the child’s activities), for financial reasons (lost job), or to move close to family in another state will generally result in the geographical restriction will be lifted depending a lot on the other parent’s involvement.  As the kids get older, their input will be given more weight 

T. These geographical limitations come into play when people move across state lines to be with an internet lover and take the kids with them

U. How to modify conservatorship orders.  Covered in Chapter 156 (also covers modifying child support).  There is a presumption in the legislature and the courts that you should not modify unless there is a pretty good reason to modify.  If is presumed that the original order is a final decree.  The courts are discouraged from entering temporary orders in a modification relative to changing the designation of the parent who has the right to determine residence/custody (judge lay the ground work for how things will work during the pendency of the modification).  Per 156.006 the court may render a temporary order in a suit for modification:

1. While a suit for modification is pending, the court may not render a temporary order that has the effect of changing the designation of the person who has the effect of changing the designation of the person who has the exclusive right to determine the primary residence of the child under the final order unless: 

a) The order is necessary because the child’s present living environment may endanger the child’s physical health or significantly impair the child’s emotional development

b) The person designated in the final order has voluntarily relinquished the primary care and possession of the child for more than 6 months and the temporary order is in the best interest of the child, or

c)  The child is 12 years of age or older and has filed with the court in writing the name of the person who is the child’s preference to have the exclusive right to determine the primary residence of the child and the temporary order designating that person is in the best interest of the child. 

V. Section 156.101 – has the burdens of proof, the elements required:

1. The circumstances of the child, a conservator or other party affected by the order have materially and substantially changed since the date of the rendition of the order

2.  The child is at least 12 years of age and has filed with the court, in writing, the name of the conservator who is the child’s preference to have the exclusive right to determine the primary residence of the child

3. The conservator who has the exclusive right to establish the primary residence of the child has voluntarily relinquished the primary care and possession of he child to another person for at least six months.

W. Section 156.102 tells you that usually you should wait one year before filing a motion to change the person with the right to determine residence (basically you are changing the person with the right or primary residence) and you must attaché an affidavit.

X. Section 156.103 deals with increased expenses because of change of residence.  The SPO has two possession orders one for people who live within 100 miles of each other and one for people farther than 100 miles from each other.  This section was enacted to do something about the conservator who has caused increased costs by moving.  You don’t want to decrease the support because it is supposedly for the benefit of the children.  This is new legislation and the BAR examiners love this.

1. If a change of residence results in increased expenses for a party having possession of or access to a child, the court may render appropriate orders to allocate those increased expenses on a fair and equitable basis, taking into account the cause of the increased expenses and the best interest of the child.

2. The payment of increased expenses by the party whose residence is changed is rebuttably presumed to be in the best interest of the child

3. The court may render an order without regard to whether another change in the terms and conditions for the possession or access to the child is made.

Y. Visitation ends at age 18, child support ends at the end of high school.

Z. New legislation may expressly state that the statute itself constitutes a material and substantial change.  If no date, it is effective immediately.  A repeal always has a date.

AA. SPO is the presumptive minimum time that any parent should have with child and if the court deviates from the SPO (or standard child support) that “the imposition of a SPO would be inappropriate or unworkable”.  You can request findings of fact and conclusions of law in family law just as in civil law and the judge must put these findings on the face of the order.  This is because it is not a final order forever and ever amen, so the next judge can know why a judge decided what he did.

AB. Continuing exclusive jurisdiction attaches the minute you file a lawsuit.

AC. Conviction of child abuse (156.104) and conviction of family violence (156.1045) provide for modification under either of these situations (again new legislation).

AD. Hypo – on January 3, 2000 the order is rendered (the judge rules) on January 13, 2000 is the date of entry when the judge signs the written order that he rule on January 3, 2000.  This is important because when you are establishing your burden of proof upon modification is material and substantial change FROM THE DATE OF RENDITION (not the date the judge signed the order).  Also important is that an AJ can render a judgment but can only RECOMMEND, especially if the presiding waits to sign the order.  In a modification, the original order is res judicata to anything that happened prior to RENDITION (not date of entry). Motion to modify on 2/1/01 because dad has moved in a stripper, but it is res judicata because the rendition was dated January 3rd and I moved the stripper in on January 1st.  It is significant because a lot can happen between the date of rendition and the date of entry.  The divorce is final 30 days after entry (have 30 days to appeal) and you are divorced (for purposes of waiting 30 days for remarriage on the date of entry).  May have an AJ to appeal but no rendition to appeal because the presiding judge hasn’t signed it.

AE. One exception of the date of rendition for res judicata if you have a continuous course of conduct (psychotic episodes wherein she gets treatment but will not take her medication) her defense was that she has just had 3 episodes and it you can show the same pattern took place before the date of rendition to get that evidence in.  She also said that they only reason she was crazy was because her husband beat her and raped her and she has the psychotic episodes back to her teens.  Rape and beatings should not have been admissible, but judge probably let it in because of the best interests of the child.

AF. Cole v. Cole.  The test is abuse of discretion for conservatorship, which is a very hard test. to meet.  This is the first case that lets a trial court prior to the time the person even has any obligation to support the children (2 months before she gets custody of the children).  Father had two strippers stay over and kids had wild parties the included shooting guns.

AG. Lenz v. Lenz.  Trial court said M  you cannot move to Germany and furthermore you are even more restricted (to Bexar County), even though it was not pleaded and it was not found to be an abuse of discretion because it was in the best interest of the children. 

AH.  Biggest abuse is witnesses being allowed to testify that weren’t disclosed in discovery because it is in the best interest of the children.

AI. Siedel v. Siedel.  F is trying to reduce child support and is delinquent and M wants domicile restriction while they are in court because she may want to move to California “some day” and the trial court said the restriction would be removed forever if F was a day late.  The statutes said it was too close to tying visitation to child support and because she doesn’t have a present intention to move that there really no evidence for the court to meet the positive improvement burden that was in effect as that time.

AJ. In any order in SAPCR – part of the order must contain warning (can deny visitation based on non-payment of child support) and notice orders.  The warning must be in all capital letters.

AK. In the interest of Shatner.  Dad kills Mom in presence of child and files pro se requesting visitation, a lawyer, and a bench warrant and a jury trial.  Trial court said he was not entitled to a bench warrant but a case is pending before the appellate court that it is thought will grant a bench warrant.  Bench warrants are not given to discourage frivolous suits by prisoners.  There is no provision for providing a court appointed lawyer.  Can get a court appointed lawyer in parental terminations or if you are responding to a contempt charge.  Questions of conservatorship are jury questions, but questions of how much time is given to the parent are matter for the court to decide.  Because the trial court did not give him title of possessory conservator, he was entitled to a jury trial (should have named him PC and given him zero visitation). 

AL. Is past conduct to be used to determine the fitness of a parent even on this day she seems to be cleaning up her act?  Yes, if you can show a continuing course of action. 

IV. Chapter 4, Child Support:  Getting It and Modifying It.  The court is directed by the legislature that both parents provide for the child’s support and since the person who is the primary parent provides most of the day to day things like housing, the non-primary parent should pay periodic child support payments.  In any SAPCR the court must imposed child support on one or both parents.  Child support continues through age 18 or graduation from high school, whichever is later UNLESS the child is emancipated through marriage, through removal of he disabilities of minority by court order, or by other operation or the death of the child. The child must be enrolled in a program in an accredited school leading to a high school diploma per Section 154.002.  The state of Texas has no mechanism for providing support for college education, the court cannot order this.  The only thing that allows child support to continue is if the child is disabled and is not expected to support himself and can continue indefinitely.  The parents can agree among themselves to pay for college and it will be enforceable.  The court has no ability to order a parent to pay for things such as gymnastics or car insurance.  The court determines the net resources of the obligor (the person paying CS) and the number of children and the total proven needs of the children

V. Section 154.061 and 154.062 will be on EXAM.  The gross income from all sources minus FIT minus medicare and social security tax and the health insurance for the children and any other mandatory items, non-discretionary items such as union dues

A. Gross Earnings $4,866.75

B. Dental Allowance $5.00 – Mom will argue that it should be included and Dad will say it is not income

C. Car Allowance $9.20 – will always be included because that is reimbursement for him using his car.

D. FIT $418.01 – Section 154.061(page 404) gives you a tax table so that you cannot adjust your withholding to manipulate child support.  Ignore what is on check and use the amount from the table.  Section 154.129 is the alternative method of computing support for children in more than one household.  The court will say how many kids are before this court (2) and he has 3 other children (2 from a first marriage for whom he pays $400/month and one child from a second marriage that he pays $1,200 per month) and his presumptive amount will be 19% of $6,000 (net resources) instead of the $25% that his kids would have been presumed had he not had children from previous amounts.  It makes no difference how much CS the husband is paying to his previous wives.

E. When can CS be more than the needs of the child?  When the presumptive amount is more than the needs of the child.

F. Medicare $69.54 – ignore pay check and use tax table

G. Social Security $297.35 – ignore pay check and use tax table

H. 401K $292.01 – do not deduct this from gross income

I. Healthcare Insurance 47.53 –  can deduct this from gross income IF it is for ANY of your children (not just the subject of this SAPCR

J. Parking $37.50 – do not deduct from gross income

K. Net Pay of $3,622.31 per pay check

L. If he gets $500 rent from a garage apartment that will also be included in his gross income

M. Will also include any dividends from stock

N. Will look for EVERY source of income and you must annualize and divide by 12 to get a monthly. 

O. The court will do income averaging using the past two years income tax return is smooth out things such as bonuses.  This is very unfair for teachers who only get paid 9 months out of the year.

P. The court can find that someone is INTERNTIONALLY UNDER-EMPLOYED or that he is not taking as much out of the sole proprietorship as he could.

Q. The court says that for 1 child the court will apply 20% of obligor’s net resources, the presumptive guideline amount is the ceiling that the court will order for child support.

1. The percentage is only going to apply to the first $6,000 of net resources.  KNOW FOR EXAM.  So his presumptive CS will be $1,200 based on net resources being $6,000 a month.  You can get more if the NEEDS OF THE CHILD exceed $1,200 and can include a cell phone, a country club membership, private schoold tuition, etc.  Normally, it is she has been in cheerleading since 7th grade and now she made the squad her senior year.  NEEDS OF THE CHILD can include a car, car insurance, and gas for a teenager (especially if the father bought the 16 year old a new Mustang as he is getting ready to leave with his sweet thing).  Presumption guidelines apply to temporary orders as well as final child support orders.

R. Child Support is one of the areas that in her opinion in which the legislature and the courts have kissed off your Constitutional rights  

S. Child support can be changed via a motion to modify to the same court that granted the original child support and it works both ways, you can do a motion to modify if you were laid off and had to take a lower paying job.  There is no provision for automatic inflation and it is unenforceable.  No mandate that the court give you a hearing on temporary modifications of child support and some of the courts refuse to do it, but they may make the increase/decrease in CS retroactive back to the date of service.

T. You must be very specific in your child support order, you must be able to tell from the face of the order what the child support is.

U. Can the court set different monthly amounts to take seasonal work into consideration?

V. Roosth case – the judge thought that the father had done such bad things in front of the kids that the judge allowed the private tuition at Kincaid in the CS payments.

1. Father makes $2,000 per month and the presumptive CS is $400.00 and if that does not cover the NEEDS OF THE CHILD, the parent completes a questionnaire that determines what the needs of the child are and it totals $2,730.

2. Presumptive guideline is $1200 and the needs are $2,730 and the court (if it wants) can levy that whole $2,730 against the father (the court can order up to 100% of needs of the child); however, keep in mind that court will never find that the entire mortgage payment is for the needs of the child.  This is because in some circumstances where the paycheck is low but there is available resources (i.e. a trust fund)

3. The court can also order less than the presumptive guideline (deviating from the guidelines) by using the factors in Section 154.123 that includes the obligee’s net resources or whether obligee has benefits furnished by another person (i.e., a new rich husband)

W. The court does not have to consider lifestyle or standard of living so it does not matter that that daughter is the 4th daughter and the three older daughters each received a new Mustang on her 17th birthday.

X. Net Resources include child support that the husband may be receiving from prior marriages.

Y. Obligee’s income is not used to calculate the percentage presumptive amount.

Z. Four years ago the Federal Government cut off all our highway funds because Texas was third from the bottom in enforcing child support and supporting the children.

AA. Multiple families and multiple kids, every CS order must have WWH (wage withholding) order.  The court HAS to implement wage withholding and the kids from the third wife get screwed because the maximum amount that can be withheld from his paycheck is 50% of net:.

1. Net resources in $6,000/month and his orders are for $800, $1,200, and $1,100 respectively such that only $1,000 will be paid on the third order.  It is chronological order of the decrees.

AB. The guideline percentage assumes the non-primary parent pays the health insurance.

AC. Child support decreases with what your commensurate percentage would be.  Father makes $6,000 and has 3 kids and his child support is $1,800 (30%), and will reduce to 25% or $1,500 for 2 kids, and finally 20% or $1,200 for one child.  Called the step down provision. 

AD. The courts universally use the table in Section 154.129 to calculate CS for multiple families rather that Section 154.128

AE. Modifying new child support – either because kids talk about the new Jaguar or the H has a new baby with his new wife.

AF. Can also modify if it has been 3 years since the last order and the amount of CS that the obligor’s must pay vary by 20% or $100 per month per Section 56.401 and it also provides that the modification can be retroactive to the date of service or the date of appearance.  This is a new statute from 2 legislative sessions ago.  Your burden if you are trying to modify is to show what the circumstances where at the time of the last order and what the circumstances are now.  You may or may not have his income and the circumstances at the time of the last order (especially if it was an order agreed to by the parties).  This has significantly reduced the preparation time and trial time for these types of modifications.  Tell clients to keep their financial information statement at time of the original decree and it will be evidence of the circumstances at the time of the last order  (keep it with your wills).  The judges do not treat these as guidelines, they treat them more as the gospel (frustratingly true).  It is extremely rare to have the court order the CS to be paid into a trust, but the presumption is the child needs 100% of CS for day to day living (health, education, and welfare).  More likely that payor is a trust baby and no wage withholding and court can order trust trustee to pay the CS (even if obligor is not currently eligible to get trust payments).  Court can also order lump sum payment for CS.  $13,000 income tax refund, 50% to each spouse and the court may order H’s $6.500 to be paid to wife in lieu of 6.5 months of child support.  To do other than equal monthly payments, you must draft an order that covers the entire 18 years.

AG. The wage withholding order is secondary to the obligation to pay CS.  If H becomes unemployed, he still has to pay CS and he has to file a motion to modify, but still must pay the child support until a new order is issued.

AH. It makes no difference if you are male or female the CS guidelines apply equally.

AI. JMC – splitting a kid

1. Splitting the siblings – court can divide children between the parents if they find by CLEAR AND COMPELLING EVIDENCE that the siblings should be split between parents.  If you agree between yourselves to split the kids you must prove up the evidence with CLEAR AND CONVINCING EVIDENCE.  CS will be at 17.5% (per Section 154.129) if each parent is given 1 child and H makes $2,000 and W makes $1,200 and he will owe 17.5% of $2,000 and she will pay 17.5% of $1,200.  The court will not net the amounts because then they cannot trace for future modifications.   If she does not work the court can set CS at what her earning capacity is or if she has no skills they can set CS at minimum wage. Remember to add in the CS to get net resources to calculate each of the above persons CS in the split custody circumstances.  If an obligee is overpaid, she is required to give it back (it happens when obligor is paying via check and is unaware that CS has been withheld).  Number kids of before the court is the number of kids you are seeking the support for per Section 154.129.  Always give the exhibit on CS to the other side.

AJ. If you change your occupation and make less the court may allow it based upon the circumstances and the amount 

AK. If obligor dies the CS obligation dies with him.  There is no statutory requirement for life insurance or a portion of the estate.  Child may get social security and VA benefits.  Can get agreement for life insurance but court cannot order it.  If obligee dies, obligor must still pay to who ever gets kids unless it is the obligor who gets the kids.

AL. If the obligee relinquishes possession/custody to the obligor the CS is abated for the time obligor has the kids in excess of the provision is the order (the time in excess of the time the father would have had the kids anyway.

AM. As additional CS the obligor is required to maintain health insurance on the kids and the court has many options.  H carries it, W carries it and H reimburses her, get it independently, or orders to get CHIPS but it is the obligor’s obligation.

AN. The order that goes to employer is called a MEDICAL CHILD SUPPORT ORDER that says the person is required to maintain health insurance of kids and the company cannot terminate health insurance unless the person leaves employment and it not, the company is liable for 100% of all medical expenses during that time even if those expenses would not have been covered by medical insurance.  The person responsible for 100% is the one who is responsible for the insurance terminating or lapsing (mom if she doesn’t complete forms timely, Dad, or the company).  Anything that is not covered by insurance is split 50/50.

AO. Retroactive CS accrues interest at 6% after 30 days (interest is not taxable as income to Mom).  Also every CS payment that is due is a lien per Section 157.316.  The AG can get anything they want to get to collect child support (can’t get drivers license, professional license, gun permit, can get bank accounts, not get tax refunds, not dischargeable in bankruptcy).

AP. If obligor relinquishes parental rights there will no longer be a CS obligation (except for back CS)

AQ. By statute you cannot agree to reduce CS that is already owed, cannot agree to take $3,000 if he owes $4,800 so you doctor your record to have it be fewer months owed.  This is based on policy that CS is for the kid and should not let the parents negotiate it away.

AR. Uniform Family Support Act is in the Code – is the Act that deals with a court trying to modify or enforce an order from another state.

AS. The only prohibition against JMC is if there is credible of abuse.  If so it prohibits a court for imposing a JMC or approving a JMC.  Abuse against the child, the other parent of the child, or a spouse (even though you may not have harmed the child).

AT. Ten groups of 9 get a fact scenario and you told are what you are trying to obtain.  Can’t change the facts but can add evidence that you might have discovered.  You must have at least 2 people who are lead counsel and two witnesses.  You will have 40 minutes to present your case.  March 4 6, 18 20 April.   We have Denise, the petitioner, on March 4th
AU. Relevant child abuse statutes we need to know for this class in Sections 261.001 through 261.100 it requires that if you have cause to believe that a child has been abused or is likely to be abused or neglected, you must report by the 48th beginning with the time you discovered the abuse or neglect or came to believe the abuse or neglect may occur.  The record can be kept confidential but you should make sure that a record is made about your report so that you, as a licensed professional, will not be prosecuted for not reporting.  261.001 is scary because what the statute calls abuse or neglect is what our parents did to us, especially the definition of neglect. Warn your client not to scream child abuse at each other because you are required to report it.  Example of why it is scary is it says abuse/neglect is “sexual conduct harmful to a child’s mental, emotional, or physical welfare …” could cover a child walking in on his parents having intercourse.  Need to know that you have a duty to report and you must do it within 48 hours and you cannot delegate the duty to report to anyone else.  Your attorney-client privilege does not attach, the privileges don’t help you (priest-penitent, mental health professional-patient).  Even if you are appointed to represent a client in a criminal matter, you must still report if you think there is child abuse.  There is a case in the text where a teacher was prosecuted for not reporting.  Section 261-110 is a new section (BAR EXAM) that provides penalties if an employer retaliates against an employee for making a report There is an immunity section if there was no child abuse you are not liable as long as you reported it in good faith.  There is a penalty if you maliciously make a false report.  You have to report because you are licensed by the state and you are required to report even if somebody else (grandmother or the babysitter).   Four things to know for exam:

1. Duty to report (applies to anybody)

2. Must report within 48 hours (this applies to a professional licensed by the state).  Section 261.103 tells you who to report to (can be law enforcement or CPS)

3. The attorney-client (or any privilege) does not protect you

4. You cannot delegate the duty to report (even if you know somebody else has already reported).

AV. Interference with the Parent/Child Relationship, Chapter 42 and Habeas Corpus and may start on Entering a Marriage. Chapter 42 is referred to as the only statutory tort Chapter in the TFC.  It is a separate statutory tort for interference with possessory rights   It used to be Chapter 36 with a notice provision and now it is Chapter 42 with no notice provision.  It made no sense to have the notice provision, it was a completely ineffective way to have the person who hade been violated give notice.  The idea was that if the violator knew of the court order he may return the child.  All you have to know now is who took the child, who aided or assisted in concealing the child, or who concealed the child.  There are no limits on the amount of damages that can be given.  There is a requirement that there be a court order and that the violator knew or should have known of the court order.  In the Weirich case the mother was awarded $6.0M.  In the Chick Smith case the jury awarded $53M, the kids were kidnapped for 7 years, at a very young age, and were told that mother was dead. The kids thought mother had orchestrated her death because she did not want them. In most cases the parent-child relationship is irreparably damages.  It is a powerful statute since via the turnaround statute you can garnish and dry up the money source

1. Civil Liability for Interference with Possessory Interest in Child – you MUST have a court order to recover under this because there is no preference as to who has the children unless there is a court order (you don’t need to know what the court order says specifically, just that there is one).  You may have a CL action but you won’t have a Chapter 42 action.

2. Section 42.001 is Definitions

3. Section 42.002 is Liability for Interference with Possessory Right

4. Section 42.003 is Aiding or Assisting Interference with Possessory Right

5. Section 42.005 deal with venue

6. Section 42.006 deals with Damages

7. Section 42.007 deals with Affirmative Defense

8. Section 42.008 deals with Remedies not affected

9. Section 42.009 deals with frivolous suit

AW. Mother and boyfriend, on drugs, go to birthday party and  stab and slit estranged H’s throat, break father-in-law’s shoulder, and knock unconscious the mother-in-law and kidnap the child whom the estranged father had custody of the child via temporary.  The kidnapping mother’s parents keep telling the father that they have no idea where their daughter and his kidnapped daughter are.  A non-profit organization (who washes the father’s car one Saturday) steals the daughter’s parents’ trash and find a receipt for wiring money to Mexico or southern tip of California. Lawyers get FBI in on it and there is a couple with a bond daughter, not allowed to play outside but they had moved to Dallas and FBI pretends to be Domino’s pizza. Judge Montgomery took no shit from anyone.  Mon goes to jail and Judge Montgomery gives her 2 hours visitation at jury room under an armed guard.  Father gets Chapter 36 against mother, her boyfriend, and the parents.  This is the most recent Chapter 36 action.  Both mother and boyfriend die and mother’s sister dies of aneurysm discussing mother’s death with drug overdose.  The damages awarded were $400K. The kidnapped daughter could not talk and was afraid of camera flashes. This is the Shirley case.

AX. Habeas Corpus means bring the body before the court.  Only happens if you have court order and it is an order ordering the parent to bring to the courthouse.  Dad is not complying with orders in returning the child for Mom’s Christmas visitation, she can file an application for habeas corpus.   Burden in habeas corpus is easy, you must show that there is a court order giving you possession and that the other party is violating it.  DO NOT provide information on there being no emergency circumstances if you are the parent seeking habeas corpus because it is not required of you, you just have to show there is an order and it has been violated (the judge will tell you to shut up and sit down).  It is a defense if there is some emergency that prevents you from returning the child but in this case you should file an emergency motion for custody.  Emergency circumstances are a defense NOT an affirmative pleading on the part of the person seeking the application.  Only two options the judge has it to order the return or grant emergency custody order (should have pleadings to back this up) to the other parent. This is frequently used by Dads when Mom won’t give the kids to Dad for the summer.  Anybody who is entitled to possession of the child can file an application for habeas corpus.  Application Writ of Attachment can be served on anybody that may have the child in which the cops will come and pick up the kid and take the child to the courthouse. 

VI. Spousal Maintenance (need to know for our trials).  There is a difference between alimony and spousal maintenance.  Alimony is the ability of the court on a temporary basis, while a suit is pending, to support a spouse, to preserve property, or to pay debts. The significance of temporary alimony is there are not boundaries on what the court can do (no limit on amount of time or amount except that it ends when the case is over).  Also remember that temporary orders are not reviewable by an appeals court (only appeal is a presiding judge reviewing AJ’s temporary orders).  On the other hand, post-divorce spousal maintenance is very limited.  Spousal maintenance is covered in Chapter 8 of TFC and can ONLY be given post-divorce, either upon rendition of the decree or by agreement by the party. Texas is only the state in the union that does not have post-divorce alimony.  Texas is CP state and the presumption is that each party is entitled to 50/50 split but there was not mechanism from having the $300K per year spouse to the $20K per year spouse but Chapter 8 isn’t much help.  The court starts with the presumption that neither spouse is entitled to maintenance after divorce.  Can get post-divorce spousal maintenance. (Section) 8.501 gives you eligibility)

1. The payor spouse has a conviction or deferred adjudication for domestic violence (this is not a credible evidence standard), this is show me the papers, two years prior to the divorce being filed or during the pendency of the divorce.

2. If you have been married for more than 10 year and due to a mental or physical incapacity of the spouse or a child such that you cannot support yourself

B. Many of the judges said that the standard for spousal maintenance be that they cannot make poverty level earnings and there is a dollar cap of the lesser of:

1. $2500 per month or

2. 20% of the paying spouse’s gross monthly earning

3. The time limitation is three years and has exceptions for a continuing incapacity and you can only modify for decrease in spousal maintenance, not increases per Section 8.507.  The courts interpret this to be the spouse not being able to work because of the mental or physical incapacity. 

C. Section 8.502 lists the factors the court looks at.  Simply saying I am uneducated and can find work will not get you spousal maintenance. You cannot come back to court and get spousal maintenance after the decree is entered based on the fact that once you are divorced you are legal strangers once the divorce is granted. This is also the theory on courts not dividing post-divorce earning capacity. 

D. You can enforce a maintenance order by garnishment (for somebody self-employed), imprisonment, or imposing a wage withholding order. Generally wage withholding will occur before the court goes after another asset.  The jail is an ability the court has in addition to getting the money via wage withholding.  Jail is used as a last resort, generally the judge will give you the opportunity to pay before sending someone to jail.  There is no wage withholding cap on spousal maintenance as there is on child support

E. Section 8.060 a putative spouse is someone who thinks they are married but they are not because he is not divorced from his prior spouse. He may be a putative spouse, too, if he thought he was divorced and the judge lost the decree and did not sign it (it fell behind judge’s desk in a move). You are the equivalent of a bona fide purchaser for value in the marriage.  Can be an ostrich and ignore what is obvious. When you figure out you aren’t really married you lose your putative spouse standing.  This is a whole different thing from a bigamist

1. Putative spouse can still accumulate the equivalent of CP

2. You can get spousal maintenance

F. Non-married co-habitants have no ability to obtain spousal maintenance (what is known as palimony in some other states). 

G. H leaves W1 and doesn’t divorce her and marries W2 and W2 does not know he is married. If H wins the lottery the judge can split the lottery among W1 and W2. 

H. In a post-divorce spousal maintenance agreement the parties can agree to give more for a longer amount of time than the statute allows and the courts will enforce it as if it had been rendered by the court in compliance with the statute.

I. One of the nastiest parts of innocent putative spouses 

J. There is an appellate court that allowed a trial court ruling to stand that order H to pay post-divorce spousal maintenance solely for the W to finish school in just a few months (there were kids involved).  Since it did not meet the statute everybody thought it was a slam dunk for reversal but it is significant in that we have an appellate court that says we know what that statute says but we are going to interpret it based on the circumstances.  This is the Alexander case.

K. Post-divorce spousal maintenance will be on the exam.

L. Trial – while there is discovery you never know who the witnesses will be because it is an ongoing, changing, action (like a train wreck and you don’t know the last car that will be hit).

VII. Entering a marriage will be discussed on March 25

VIII. The review sheet and the five mini-trials will be the subject of the exam.  96 questions and 3 extra credit questions.  Don’t use last year’s review sheet.

IX. Question for Monday, WHICH WILL BE LECTURE, if any of the Yates children had survived and only Mom (Andrea) and Dad (Rusty) could get custody who you would give custody to?  What kind of precautions would you put in place for either Rusty or Andrea?  Assume that Andrea did not go to jail and you are the guardian ad litem.

X. Barbie and Ken are fighting for SMC. During the divorce, Barbie called CPS and said Ken committed child abuse and CPS found the allegation groundless after it is was investigated.  This is a modification of conservatorship hearing relative to Little Precious (age 11).  Ken and Dora (girl-friend who have held themselves out to be CL married and have met the elements of CL marriage).  Date of RENDITION is 02/18/01 AND date of ENTRY is 3/18/01.  Think of who was the best lawyer or witness.

XI. The case of Sally’s parents.  You have the abuse allegation and even you think it is inaccurate you must still deal with it because the court is sensitive to it and get as much info before the court as soon as possible to either rebut or confirm so the judge won’t sit there worrying about it.  In Family Law cases the judge can bend the rules of evidence and discovery “in the best interest of the child” which can mean the judge just wants to hear the response.  What would otherwise be inadmissible evidence in any other trial will be admissible in court.  Biggest problem in Family Law cases.  Experts can testify from hearsay from any source (the neighbors told me or child told me).  As a family law lawyer, use your expert to get your otherwise inadmissible hearsay evidence in.  Judges usually won’t allow hearsay as to what the child said about each parent and if the child testifies get all those types of questions answered then.  Make sure your witnesses understand the rules of the case that you are dealing with.  NEVER put a witness on the stand that you have not spoken to.  Many witnesses think couple is divorced when they separate or file for divorce.  Tell the witnesses about the rule for witnesses to stay in the hallway and let them know they can’t go to the coffee shop.  If the rule is invoked, the first question you will ask is who has the witness talked to about the case and if she says she talked to the pediatrician in the hall, which disqualifies the witness.  Let parents, grandparents, and step-parents that even though they have a story to tell, they must let you get it told the way the lawyer wants to tell it (especially for the litigants).  It turns a judge off to have the witness being objected to on the basis of the being non-responsive.  Never let the witness begin by saying “we spoke of” or “she said” instead “I am concerned about.”  The one thing the jury will do is remember what the judge instructed them to forget.  Watch out for the child to make accusations about things that happen while you have custody of the child. If so, the other side will point out that “wasn’t it true that happened while you had custody.”  You are responsible for your child’s actions and behavior while they are in your custody.   Don’t let your experts be cocky because the judges want to be God in their courts and the expert should only be enlightening the judge.  72 Virginians in heaven for Osama

XII. Mary the exaggerator who was dating the high school student.  False allegations of child abuse and sexual abuse are taken very seriously because it drags the child into court.  The use of deposition testimony in trial, ask the question first and then have them read or answer the SAME QUESTION in the deposition as was asked at trial.  Cannot switch lawyers during trial.  It is a one witness, one lawyer rule and court will not allow two lawyers on the same side questioning the witness.  Be honest with client on how long it will take you to court.

XIII. If trying to terminate a person’s parental rights, a Constitutionally protected right, which means the court will be stricter on making you prove up your case.  Your pleading must give the grounds for termination and you want your witness to testify to the grounds as closely as possible.  CPS cannot interview children with the parents present.  To have a chance at getting Hearsay in, instruct the witness NOT to say I HEARD SUZY SAID or HE SAID. Housekeepers make wonderful witnesses and if you put one on the stand make sure they are fluent in English or you have an interpreter.  Familiarize both yourself and your client with the terminology (financial information statement instead of monthly expenses)

XIV. Barbie and Ken is the modification case.  The modification would have been denied and the existing order would have stayed in place. A modification is since the date of rendition and it is presumed that everything that happened was put before the court and considered.  A MODIFICATION WITHIN A YEAR NEEDS AN AFFIDAVIT AND YOU MUST PUT ON TESTIMONY ABOUT THEN AND NOW.  Don’t have your witnesses testify to anything that has not been admitted into evidence.  Follow the rule: “MIAU” Mark, identify, authenticate, and offer and then you can ask witness about anything on the exhibit.  Once admitted, you don’t have tot have the witness read it because the judge can read it.  Tell your witnesses to be responsive, family law is worse for this more than any other area of law.   If you are claiming an emergency, use words out of the statute so it will trigger the judge (modifications within one year).  Two things you should your client in a custody case:  NEVER say they are my children, say OUR children.  Tell the other witnesses to say THEIR CHILDREN.   Step-parents should say MY STEP-CHILDREN.

XV. Who should get custody of surviving Yates, if she did not go to child?  JMC does not have joint decision-making and the ability to get along, but it is not required.  Was Rusty was a negligent parent or even criminally negligent?  Would he be able to recognize emotional problems in the children and, if so, would he be willing to get treatment.   We do not have a fitness test in Texas, the test is who will be the better parent and Rusty has no demonstrable parenting skills.  If CPS has not involved yet and there is nobody else is before the court, then the only choice the judge has is Mom and Dad.  Once case is filed in Family Court, CPS will normally drop their case.  In extreme cases, the ad litem may be able to join relatives to get custody of the children.   Jury trial on mother that allowed 5 year old to be sexually abused on custody between CPS and Dad and the case against Dad, as with Rusty, is how he allowed the abuse to occur (311th court on the 7th floor).  Ad litem has a lot of latitude in asking the courts to put protections in place.  Have the   kids in possession with both parents each day supervised by grandparents with mandatory psychiatric appointments for her (3 per week) and once for him and can do this via temporary orders (before final hearing) so that you can continue monitoring the situation as the ad litem.  After the final hearing, the ad litem goes away.  Conservatorship order dies with a parent and the other parent gets custody of the children.   If the parties reach an agreement, the court just signs it and does not know there are any issues (like the grandma threw her kids in the bayou).  The reason the court only charged Andrea with 3 murders was so they could charge Rusty with the other 2 kids murders.  If Rusty sues the medical profession, he will have difficulty with damages because he is not acting like he is damaging. Andrea’s family could sue Rusty for wrongful death.

XVI. Wednesday is entering a marriage.  Monday is mock trial and 4/3 is DA on protective orders.   The jury gave custody of sexually abused child to Dad over CPS (unanimous verdict, but that is not required).  The basis of verdict was what the   taxpayers would pay in foster care and therapy and Dad had insurance and testified he would get her therapy.  While the jury decides custody, the judge still decides the conditions of custody, such as mandatory therapy.  There was child support ordered to foster parents, but no divorce.  CPS would have had to provide periodic reports on   the child’s therapy but you can’t enforce that on a parent.  Even with conditions, unless someone cares enough to bring a modification if he violates the conditions, there  is no remedy.

A. Ceremonial marriages are covered in Chapter 2.  Marriage must be between two people of the opposite sex.  Texas requires marriage license, and there is no residency requirement.   You don’t have get license in county you live in or the county you get married in.  License is good for 30   days.  You must show proof of age but you do not have to be present, you can get somebody to get your marriage license for you by proxy.  Marriage license section is 2.001 and that is also the section against homosexual marriage.  Section 2.007 is the section on license by proxy and even a marriage by proxy but the proxy cannot be the person you are marrying. It does not invalidate the marriage if you don’t have a license, but the license is required for a marriage.  Must prove that you have not been married for the last 30 days.  No requirement for blood test or medical exam.  County clerk has to give you info about HIV or AIDS and recommend you try pre-marital counseling.  Once the license is issued there is a 72-hour waiting period (cooling off period).  The 72-hour waiting period can also be waived by the court.  The county clerk cannot discriminate on basis on race, national origin, or religion.  There are no magic words for the ceremony.

1. 14 to 18 – you must written or parental consent (one or both parents), decree of   divorce, or court order per Section 2.003

2. If under the age 14 you need a court order giving you permission to be married or a decree of divorce because it shows you were emancipated (divorce decree will work for ages 14 to 18 also)

B. Three elements to CL marriage in Texas, which is easy in Texas.

1. Must agree that you are married.  The agreement can be inferred and doesn’t have to be in writing or there has to be an agreement to be married

2. Must co-habit in Texas and there is no time limit on the co-habitation (one night or 4 years)

3. You hold yourself out to be married in the state of Texas.  This can be inferred by marriage.  The biggest way to be CL married is filing a joint tax return or putting the person on your insurance.  The court will ask you are you CL married or did you intend to defraud the insurance company?

a) The marriage occurs when the third element occurs

b) Or 120-day window – court of appeals said there is a 120-day window for all the elements to occur.

c) Must claim CL marriage within 2 years after the marriage ended or it is presumed that the marriage did not exist and that presumption is rebuttable, but there is no case that allowed this rebuttable.

d) If you have this type of case, be aware of your Judge.  Judge Warne will say ma’am if you want to be married you should march yourself down to the courthouse and get married.

e) Very vague evidence can prove a CL marriage (they looked and acted married not that they were called Mr. and Mrs.).

f) If the CL marriage is not in dispute, per Section 2.402 you can file a declaration of informal marriage.  Once you file the declaration you are married.

g) There is no CL marriage under the age of 18 because it is treated like a contract and you must be 18 to contract.  You cannot get CL married via a court order or divorce decree.

h) The only way you can dissolve a CL marriage is via divorce or death.

C. Winfield v. Renfro.  They had an agreement to be married and the only evidence was a hotel receipt for the honeymoon suite in Dallas and signed Mr. and Mrs. Winfield.  They did have a condo in Houston and he moved custom- made bed to Houston (so jury said he obviously meant to sleep there).  There was a child.  There was a party where many people who congratulated him on his marriage and he did not deny it, which was holding yourself to be married.  No joint tax return or bank accounts and he did not use the Texas address and she never used any other address.

D. Can’t be married to two people at once and the most recent marriage is presumed valid but it is rebuttable (simply by showing the first marriage existed and there was no divorce).  Second marriage is considered valid when the first marriage is dissolved. So when Winfield got out of marriage to Renfro, he was instantly married to second wife that he had ceremonially married.  Once the first marriage dissolved, the second marriage kicks in from the marriage fairy and you must get divorced from that marriage if you have a third marriage.  There is no universal place for divorce decrees, so the county  -clerk doesn’t even check to see if license applicants are married.  Texas gives full faith and credit to marriages in other states (and countries) EXCEPT bigamous or homosexual marriage.  Texas also does not give full faith  and credit to other states’ informal marriage (so you must still have elements 2 and 3 for CL marriage in Texas)

E. Lots of things kick in once you are married 10 years such as social security benefits.  Did not give Iranian divorce on adultery such that W would be executed in Iran and Judge Montgomery struck all references in the record to adultery.

F. Formal marriages get no more consideration or rights than a CL marriage.

G. If there are two marriages and you are the second spouse, that second spouse can file suit to void the marriage.

H. Fraudulent marriages (lying on the marriage license, say about child support) does not invalidate the marriage and you must go through 

I. Two types of void marriage in Texas

1. Bigamous marriage – the second marriage is the one that is void

2. Marrying within the 3rd degree consanguinity

a) Grandparents

b) Aunt/uncle

c) Niece/nephew

d) Brother/sister

e) Grandchild/child

J. Voidable marriage are Sections 6.101 and 6.102

1. Person who is under age 14, must file suit to declare the marriage void within 90 days of the child turning 14, or 90 days from the date of the marriage or 90 days from when you knew or should have known of the marriage

2. Person under18 (but over 14)I must file suit to declare the marriage  void within 90 days of  the marriage but before the 18th birthday.

3. The court is not mandated by the code to void the marriage

4. Drunk; committed fraud, duress, or force in getting license or to the altar; or if you are permanently impotent can be grounds for voiding a marriage.  Once you realize the error of your ways you lose the right and you must quit co-habitating (after you sober up) 

5. 6.108 mental incompetency is grounds for voiding a marriage

6. Marriage that was not dissolved within 30 days of the second marriage and you have a one year statute of limitations to dissolve or annul the marriage

K. In temporary orders there is usually testimony about who has the child and also who left the house. Also if there are allegations of drug abuse, the court will get drug testing on the same day and if the parent is clean that parent will get custody and if not, the other parent will get custody. It was bad that Sam tried to change the facts on his wife’s work and education.

XVII. Protective Orders.  Beth Barron with District Attorney’s office.  She files all the protective orders in the office, about 40 weeks.  Purpose of PO is to provide protection from family violence.  Restraining orders are only enforceable by contempt of the court that ordered it; whereas protective orders are criminal offenses if violated.  Women who obtain PO experience an decrease in violence; whereas, the women who did not get them experienced more violence.  How is a PO obtained?  It is a civil lawsuit obtained in civil court.  Who qualifies for PO:

A. Family members related by blood marriage, former spouses, parent of same child

B. Household members – includes those who previously lived in the same household

C. Added dating relationship as a subset of family violence. Persons who have or have had a dating relationship can also get a PO. A dating relationship is a continuing relationship of a romance or intimate nature, which can be determined OBTAIN FACTORS

D. Venue –one of the parties must be a resident of the county in which PO is filed

E. In most cases there must be at least two different instances of family violence because you must show the violence is likely to occur

F. Family violence is an assault OR a threat that reasonable places the victim in fear of imminent bodily injury and dating violence

1. One of the instances must be corroborated

2. The parties living in separate households

3. There is not a divorce pending

G. Must prove the family violence has occurred and the family violence is likely to occur again to obtain PO

H. Stalking is not a basis for a PO. It must be FV but once you obtain a PO it will prohibit stalking

I. Procedure: file an application for Temp Protective order and final PO including a sworn affidavit. Court sets it for hearing within 14 days of the filing. The first court is the hearing date, it will either be granted or denied.  A copy of the Temporary Protective Order and Show Cause Order is personally served on the Respondent by constable. There is an ex parte PO granted when the application is filed. If the Respondent is not personally served the case will be rescheduled or dismissed.

J. The hearing can have three results:

1. Agreed order respondent comes to court and agrees to order

2. Default Order – respondent does not show up and petitioner puts on prima facie case

3. Contested Order – Respondent says petitioner and judge will conduct hearing and either grant or deny the PO

K. PO prohibits FV. Stalking, being within 200 feet of the person’s home or business or place of employment (not within 200 feet of the protective orders).  Can also apply to schools and day care centers.  Only address in PO is covered so if you move you must change address on PO.

L. Can file for assault and violation of PO if person violates the PO.

M. For criminal you must prove that person intentionally and knowingly violated the PO and just driving by the house is not good enough

N. POs are good for up to 2 years and they are tolled while respondent is in jail. PO is good for 2 years or 1 year after person is released from jail, whichever is longer.  Some states, but not Texas, have permanent POs but you can’t get another one unless he violates the PO or commits another act after it expires.

O. No one, including the protected person (even if protected person initiated the contact), may give permission to anyone to ignore or violate any provision of the PO. It is the court’s order, not the protected person’s order. This is because of the manipulation(most beaters are manipulators) of FV (perpetrators are usually manipulators), if you don’t let me in I will kill you.

P. Harris County’s District Attorney’s Office 713-755-5888 1201 Franklin Street, Suite 600, Houston, Texas 77002 on M-F, 8:00 a.m. to 3:00 p.m.  Currently located at 201 Fannin due to flood damage. There is no charge for POs and use constables to serve process.

Q. Could prosecute a PO if the petitioner doesn’t show up?  Yes, if for good reason and another witness shows up.  

R. If the prosecutor can make the house without the wife’s testimony (she decides not to pursue the case) she will continue the case (using 911 call and police officer’s statement in excited utterances and what he saw).  H will be convicted even if wife testifies for him.

S. After 1 year, either party can petition the court to have the PO dismissed or vacated (applications to terminate a PO).

T. PO does not keep you from going to lunch or counseling together, it keeps them from living in the same house together.

U. A PO is a civil suit (with criminal punishments) and it is a finding that family violence has occurred (can be used in custody case, can never get a concealed handgun license in your life, can also affect immigration).

V. If law enforcement see someone violating a PO, they MUST arrest the person.  They have no discretion, even if the protected person doesn’t mind or wants the conduct. You should try to get some info about the relationship between the parties and advise the people not to be stupid.  In isolated instances, you get a person a PO and they become a drill sergeant and try to antagonize the aggressor.  A PO will not stop a bullet.  A PO will not prevent the exercise of visitation.

W. Part of the PO has provisions that allow police to arrest you on the spot if they find you violating it.  Provisions for child support, custody, and visitaiion are not  arrestable provisions.   The arrestable orders are;

1. The provision that prohibits family violence

2. The distance restriction is an arrestable  provision  (violating 200 feet)

3. Threatening or harassing a party is an arrestable order even if he does it from 200.9 feet

X. Respondent will get a copy of the protective order at  the hearing  and usually the applicant  will have a copy and she should keep a copy  with  her  at all times and system.  The protective order is entered in NCIIS  (national crime institute database) and HPD is great about checking to see if there is an outstanding PO

Y. If you are under a PO for the duration of the PO you cannot possess a fire arm, period, for the two years a PO is effective and if you are convicted of any crime involving violence you are prohibited from ever having a firearm.   Also advise client that if they are under an injunction in the divorce decree tell them to put the guns someplace else so that they are not in the client’s possession because that would violate federal law.  This is a ramification of entering into a voluntary PO and the DA’s office push agreed POs and it is not the same as an injunction and even employers view it as a negative.  DA will say if you are not committing FV what difference does it make, but it does have ramifications  (one of which is the firearm restriction).

XVIII. Domestic torts or inter-spousal torts.  Just like regular torts except the people are in a relationship.  People as strangers can file torts against each other.  Texas used to have inter-spousal immunity based on the theory that it would be harmful to the marriage relationship.  However, the Supreme Court finally decided that if there is abuse in the marriage it probably wouldn’t harm the relationship too much to allow the spouses to sue each other (i.e., the inter-spousal tort).  

A. Most common domestic tort is INTENTIONAL INFLICTIION OF EMOTIONAL DISTRESS and the elements are:

1. Defendant acted intentionally or recklessly (so doesn’t have to be intentional)

2. The conduct was extreme or outrageous

3. Plaintiff suffered emotional distress

4. The emotional distress was severe

a) Can be a tort without physical contact if the verbal abuse is extreme or outrageous enough

b) Have to look at the relationship of the parties and the past conduct (not just a reasonable person standards) to determine if the conduct was extreme and outrageous and if the emotional distress is severe (standard is whether the distress is such that a reasonable person could not be expected to bear it  and if you stay in the relationship you are bearing it stand it without physical manifestations).  If there is a pattern of verbal abuse throughout the marriage it will be hard to prove severe emotional distress.  Don’t have to have physical manifestations but the courts always reverse the cases based solely on psychological manifestations so have expert testimony.

c) Can take the domestic tort on a contingent fee basis and must segregate fees. You bring the domestic tort if the other party has SP that you can’t get to; otherwise, you just go after the disproportionate CP marital property division (under just and right division).  Also a tort judgment is not dischargeable in bankruptcy.

d) The statute of limitations is 2 years just like any other tort.  You can successfully arguing continuing torts in family law.  Must file amended petition within 2 years of the last instance of abuse.

e) Texas law says that all relief requested and that relief that could have been requested is denied so it would be hard to bring the tort as a post-divorce tort case (due to memory loss perhaps)

f) Domestic tort damages are hard to win upon appeal. So make the damages such that it will be a threat to him (so he will want to get out of the case) but not enough to make it worthwhile for him to appeal.  Domestic tort is almost the equivalent of getting a judgment against future earning capacity (which is not allowed in Texas) if your facts are right.

g) If PI lawyers

B. Other domestic torts are on page 277 OBTAIN non-financial torts.  Assault (threat, offensive touching, rough sex if it is not the norm, giving other spouse, which could also be intentional infliction of emotional distress  and  false imprisonment (someone so controlling that it equates to false imprisonment such as spouse not leaving car keys at home with wife.

1. Breach of fiduciary duty –they have a fiduciary relationship and continues until they hire lawyers.  Must protect CP and the other person’s community estate just like a stockbroker and if you don’t use the CP in a way to benefit the community or harms the community estate.  Must look out for the best interests of the community of the best interests of the spouse.   The most common way to breach this duty is by having an affair and spending money on the girlfriend.  If it is found that the breach was done with malice the wronged spouse can get exemplary or punitive damages (also can get   exemplary damages for intentional infliction of emotional distress).  Warning: gifts to girlfriends can get huge punitive damages from juries.  Going to Las Vegas and losing $100K without spouse’s consent or knowledge will be breach of fiduciary.  But if you have consent, there is no breach.  Sweet thing can be subpoenaed to bring in fur coat, jewelry, etc, and it is CP and can be divided with wife.  Be careful that sweet thing gets more sympathy than bitter wife.  Be careful bringing in corporation 

XIX. Termination of parentage.  No case law and the statute (Chapter 160) is brand new (Uniform Parentage Act) and the glitches have not been worked out.

A. Surrogacy contracts in Texas.  Texas’s parentage statute and termination of parentage statute mirror those states that do not allow surrogacy contracts and so the presumption is that Texas will not enforce surrogacy contract but there is no statute for or against surrogacy contracts in Texas statutes.  Courts say that you cannot decide 9 or 10 months in advance of the child being born what is in the best interests of the child so the contract is unenforceable.  Also under Texas law it would be considered baby selling which is not allowed.  So the consensus is surrogacy contracts would not be enforceable in Texas.  Even if the embryo is the child of the couple and the surrogate is only leasing her womb the surrogate is still the mother of the child.

B. Assisted reproduction 160.703-707.  If you (man) provides the sperm or give consent for the artificial insemination of your wife you will be the father.  The consent must be a record (record is info that is inscribed on a tangible medium or that is stored in an electronic or other  mediumOBTAIN).  If the woman is married, both the man and wife must consent.  If thee man does not consent he can still be found to be the father if he holds out the child to be his own.  If you are the husband of the wife of assisted reproduction unless within 4 years of the birth you challenge your lack of consent and get a court ruling on your lack of consent.  If you are not the person who did not give the sperm, you did not give your consent, and you did not live together then the 4 year statute of limitation did not apply.  If you want to be a parent after a divorce or death you must say so in writing (deals with frozen embryos).  Statute does not apply to women who donate eggs because the woman who gives birth is considered the mother of the child.  If you practice family law you need to put the embryos on the property inventory.

C. Chapter 160 provides that it applies to maternity (160.201) and paternity.  Paternity is harder to establish

1. Presumed father – must be married to mother when the child was born, tried to marry the mother but it was invalid after the child was born, or you married the mother after the child was born (and you have to voluntarily assert your paternity and make an assertion in a record or you volunteer to be on be on the birth certificate, or promised in a record to support the child as your own.   

2. Prior to Chapter 160 if there was an order saying you are the father (i.e., divorce decree) you are the father forever even if you have scientific evidence, DNA, that proves you are not the father and legislature felt this was unfair even though it may be in the best interests of the child (this statute is definitely not in the best interests of the child and can put the parentage of the child in limbo).

3. Obtain 160.302 for the exam which deals with Eexecution of Acknowledgment of Paternity

a) Must say if there is presumed father

b) The acknowledgment is the equivalent of an adjudication of you as a parent and then you have equal standing with mother in terms of periods of possession and after execution  the father can take the child from the mother until she gets a court order.

4. A denial of paternity is an adjudication that you are not a parent and discharges man of all duties, rights, and responsibilities relative to the child under Section 160.305 yet another statute, Section 160.305 says even a court cannot discharge child support which leaves

5. Period of time for acknowledging paternity or denying paternity you have 4 years.  If you are under an old decree you have until September 1, 2003 to seek to set aside and you must show that the order was fraud or material mistake of fact via DNA testing proving it.  If the man knew the kids were not his at the time of divorce he cannot deny paternity under this new statute.

6. Contesting paternity suit.  It is a civil suit in the family court and must join the other alleged parent.  If one party asks for DNA testing the courts will order it and the cost is usually split among the parties even though the statute says the party that requested the test must pay.  The court can enter temporary orders and make a presumed father pay child support while the test results are pending.

7. Paternity registry.  If you have had sex with person and think you may have gotten that person pregnant then you must sign up and register as a potential father and keep it updated.  This registry is important because you will not be informed or noticed before your parental rights are terminated per 160.401 and 402.  Nobody knows about this though or where it is.

8. Section 160.503 contains the requirements for genetic testing and for objecting to testing or to have the testing re-done (you have 30 days from receiving the results to object or request another test).  It I s done with a saliva swab and a picture will be taken of your client if he does not have a photo ID.  Because of scientific sophistication only the dad and kids have to be tested and the mother does not have to be tested.  Can dig up the dead (beat?) dad or test any of his relatives if the alleged father is not available.   This statute will probably not pass Constitutional muster (can’t just pull people off the street and test them when there is no basis for parentage).

9. This is like child support because Texas also ranked low in finding out who should support the child and get the mother off welfare.  Lots of times it is not the Mom seeking child support but the AG’s office (actually brings the testing technician to court).  If a dad is found,  he will have to pay child support and also  reimburse the state for any welfare paid to mom and the kids.

10. In the beginning the AG would just send a letter

11. Class A misdemeanor to tamper with a speciman

12. Who can bring a parentage action? The child can now bring the paternity action, even by those kids who are now adults, governmental agency, if mom and dad are dead it can be a representative or if dad is incapacitated, mother, father who is seeking parentage or one who is denying parentage, or adoption.

13. If there is no presumed paternity or an adjudicated father or an acknowledged father, there is no limit on when a child can bring a paternity suit.

14. If you do have a presumed father you have a 4-year statute limitation from the date of birth of the child.   Different from the Sept. 1, 2003 date for dads under an old decree.

15. Court can deny genetic testing because the conduct of the parties estops the genetic testing AND it would be inequitable.    OBTAIN FACTORS IN SECTION 160.608

16. You can file parentage action before the child is born but you can’t conclude it until after the child is born. The court cannot order prenatal genetic testing even though it is possible.  Child is an interested party and an ad litem will be assigned if parties not found to be able to look out for the best interest of he child.

17. If party won’t submit to genetic testing the court can adjudicate parentage

18. Parentage cases are non-jury trials per Statute 160.632.

19. Left over costs will be allocated in its final order.

XX. TERMINATION OF PARENTAL RIGHTS AND ADOPTION

A. Butch Cox, a Senior Assistant Harris County doing TDPRS cases.  The county attorney represents all civil cases in Harris County and had to get a statute for these attorneys to do this.  There are 2,000+ cases where the state of Texas is trying to get custody of the children.  Only a CPS caseworker can take your child and it can only be for abuse or violence.  In this county the judges prefer to have an emergency hearing and it is the next working day.  Belt marks on the back of the legs are abuse because corporal punishment is considered abuse in Texas.  They use SHOT GUN pleadings – plead everything including termination (along with emergency custody and managing conservatorship).  The policy in Texas is reunification of kids and parents.  

B. You have a child in care and rerunification is failing.  Referred to as the capital punishment of civil law.  Do a motion in limine that opposing party not use death penalty of civil case in the trial, even though it is forever, it is too prejudicial.  Once the child reach 18, they will more than likely have a relationship with their parents and the agency focuses on this.

1. 0-8 – 100% adoption rate

2. 8-12 – 50% adoption rate

3. 12-18 – 1% adoption rate

C. Chapter 161 is the termination chapter.  The family code says you are terminating the parent/child relationship but you should says you are terminating the rights, responsibilities, and duties of the parents.  This goes over better with the jury.  He is focusing on government cases dealing with CLEAR ABUSE AND NEGLECT (the grounds).  Focusing on rights, duties, and responsibilities means you are not depriving the child of his mother but just trying to remove the child and give him chance.  Do not use parent/child relationship phrase in jury change so that you can avoid the emotionalism.

D. Two prong test:

1. Must have grounds for termination.  Every ground has the conduct of the parent in it whether negligent or intentional.  Parent being mentally ill (161.003) is conduct that can be ground for termination.  See Section 161.001.  If you have a child in care you already have grounds but you must be able to prove it by CLEAR AND CONVINCING EVIDENCE (more than a preponderance, 50.1%, and far less beyond a reasonable doubt) because being a parent is a Constitutional fundamental right

2. Must also have and prove best interests.  Focuses the attention on this prong.  Best interests are found in Holley v. Adams but also use TFC Chapters 262 and 263.  Come up with laundry list and show how parents have failed on these factors. Can have conduct that is injurious to the health, safety, and welfare of the child even if it not beating (i.e., beating one child can be injurious to other children in the family even though those children are not being beaten)  

a) If you have proven both grounds and best interest the judge must render the termination.

3. Don’t use the pattern jury charge.  The jury charge should aid the jury.  Gets jury charge from New York and Arizona because they have strong termination laws.  Any definition that aids and assists the jurors in understanding the law and applying thee facts.  Do not have to have a broken bone and cigarette burns and it does not have to be on all the children.  The jury charge is in broad form submission.  Always have and keep “engage in conduct” because it is the basis of everything.

4. Chapter 263.110 or 310 also provides things that parents must do.  Bottomline: tailor your jury charge to your case.  His jury charge has never been challenged.

5. Burden of Proof is Clear and Convincing Evidence with exceptions such as the INDIAN CHILD WELFARE ACT, which requires you tot notify the tribe and meet a higher burden of proof such that you must have an expert testify and if this happens you can have a termination and adoption voided years later if that child was registered or could have been registered (eligible for membership) in a tribe because the Indian nation is a nation unto itself. Ask all client’s if there is any Indian blood in your family or are you registered with a tribe.  Even if parent lies the tribe can still take the child from the adoptive parents and raise him the tribe.  If a termination is not a good order and the adoption will be set aside and you must start the case over again.

6. You must notify every parent otherwise the termination and adoption will be void.  YOU MUST GIVE DUE PROCESS NOTICE to come in and contest termination and lots of taxpayer money is spent on trying to find fathers.

7. Caseworkers are college educated and they are only persons who can remove a parent from his/her parents.

8. CPS and TSPRS are not confidential case and are handled by 313, 314, and 315 juvenile courts, but the records are confidential to the public but not the parents.  Juvenile delinquent cases are confidential.  Reporter parents are ones who 

9. Voir dire – you should know exactly what you are trying to do and talk to the jury about it so that as the case unfolds they will understand, You do not pick the good ones, you strike the bad ones.  KNOW THE NUMBERS.  Do not waste your time on jurors that will help you (police officers and teachers).  Us MSTS (My Strike, Their Strike)

10. Appellate review – join the appellate law section of the ABA and go to the appellate law seminar.  Spend all their time looking over the trial judge’s and trial lawyer’s shoulders.

11. Little things. Go to court with your jury charge and try to make it seem you are the lawyer controlling things.  Trying to show the jury and judge that you are the lawyer they can rely on.

12. Future.  The Waco Court of Appeals and a justice in El Paso.  Waco says you have to treat the grounds like an indictment (must indict the parents like criminal cases) and counsel must be competent (which is not required for civil cases as it is in criminal cases).  Need to have the foster parents testify that they are going to adopt and the baby’s crib was neat (the Chinese crib case), so going away from it doesn’t have to be blown in the child’s face to be abuse.  It seems the appellate courts are establishing a higher appellate standard of review for termination cases.  It seems that the Waco court does not like terminations.  He does not believe there should be a higher standard of review even though it is a constitutional fundamental right because of the clear and convincing evidence.  Most juries make up their minds based on the parent’s testimony.  Normal civil standard of review should apply because it is a civil case.  Seems to be more of an emphasis on the rights and best interests of the parents than those of the children.  Punishing parents twice by putting them in prison and also terminating their parental rights?? Criticism that Texas does not bus children to prisons to visit with incarcerated parents.

13. Termination – in both a state and private terminations you need ground and best interest of the child.  Need to have enough evidence to prove both.  Because termination is a Constitutional issue you are entitled to personal notice if you are a parent whose rights are going to be terminated.  The only exception is if you are an alleged father who did not register with the Parental Registry.  Also because it is a Constitutional issue, you are entitled to a court appointed attorney if you are indigent (which is how the effective assistance of counsel comes into play).  You as a court appointed lawyer may be representing a client you have never met because he cannot be located.  Filing a relinquishment is an appearance.  Effective assistance of counsel is a big issue in terminations.  The affidavit of relinquishment is used in private terminations and it must be in compliance with the statute, not doing so can result in the adoption being void.  Don’t have the birth mother sign it while on medication after giving birth and the birth mother has 11 days to revoke.  It is not uncommon for mothers to try to revoke their affidavit of relinquishment and the state will allow mothers to revoke rather than risk void adoptions. Res judicata does not apply in termination case.  Even if the state loses in a termination case, it can bring another termination case against you per Section 161.004 (?).  The fact that a child is born after an attempted abortion and you knew about the attempted abortion that is grounds for termination and does not address best interests.  Termination if the pregnancy is the result of a criminal act per 161.007.  Don’t try to be creative with your petitions, follow the statute.  You can terminate rights prior to determining who the father is.  The alleged father can sign a WAIVER OF INTEREST IN THE CHILD that says I am not the father or even if I am I am waiving notice and rights.  Rights of all living parents are terminated unless it is

E. Adoption – in the adoption of a CHILD the rights of all living parents are terminated unless it is a stepparent adoption, which only requires that one parent’s rights be terminated.  The code also allows adults to be adopted and in that case parental rights do not have to be terminated.  There is no prohibition against same sex partners adopting and the only thing the court has to follow is the best interests of the child.  If some religious or cultural belief requires a procedure (medical invasive procedure), process, or ritual you may argue that it is not in the best interests of the child, which could seem discriminatory.

1. Procedurally the child must live with you for 6 months but the court can waive this requirement.

2. A married person seeking adoption, your spouse must join in the adoption

3. Do a background data collection of data on the child, which includes genetic data if available.

4. Termination and adoption files are sealed files (but not CPS files) but there is a registry where the birth parent and child can put their information in the registry and if a match occurs the registry will tell the parties.  Usually only medical problems such as leukemia or genetic disorders will influence a court to unseal the termination and adoption files.

5. Can have an ad litem for the child

6. There will be a social study, sometimes called a social study

7. Adoption is not a SAPCR and you are not entitled to a jury trial.  If termination goes to jury the adoption and termination go together but the jury cannot rule on  the adoption, but the court will not have two different hearings, one for the termination and one for the adoption.

8. You can have termination by default but usually the judge will bend over backward to make sure the absent party’s have been protected and will even appoint an attorney for the party that doesn’t show up or cannot be found who will make certain the ground is met, it is in the best interest of the child, and that procedure was followed.  If the ground is an overt act it is harder to prove if the parent is a missing party (but you can get in that absent party’s past conviction of child abuse or drugs).

9. Make certain your pleadings match the evidence you put on otherwise the absent party’s attorney

10. Appellate courts tend to overturn termination decisions. 

F. Control and liability of children.  Chapter 41says that if you have a kid for whom you have responsibility for discipline then you be held liable for property damages proximately caused by:

1. The negligent conduct of the child if the conduct is reasonably attributable to the negligent failure of the parent or other person to exercise that duty (no dollar limit for negligence)

2. The willful and malicious conduct of a child who is at least 10 years of age but under 18 years of age (different from previous review sheets) and is limited to $25K per occurrence per Section 41.002 and for hotels in Section 41.0025 it is $25K per occurrence per night (in response to prom damage).

3. Juries are salivating to give damages on this and this statutory remedy is not exclusive if you can also find a CL tort remedy.  People are tired of gay bashing, drive by shooting, mailbox damage, etc.

XXI. Enforcement Actions. Any type of family court order other than a property division order is covered.  Any type of parent child issues such as child support.  Comes from Chapter 157 and

A. An enforcement action is commenced by a motion and the motion must on  the face of the order tell the violator what they violated in a concise fashion

1. Must identify the parties.  Page 362 has a sample motion for enforcement.  Who is getting

2. Identify the order you are trying to enforce, i.e the final decree of divorce rendered on and quote the provision from the decree that has not been complied.

3. Then list how the violator has not complied with the order (must list every payment that she failed to make).  If the payor is making payments through a registry such as the Harris County Child Enforcement Division you can attach that Registery’s computer print out.

4. The court and the violator must be able to tell from the face of the motion what they did wrong

5. Motion for enforcement is sort of like an indictment and the respondent is given all constitutional rights because an enforcement action carries jail time.

6. Generally you will ask for a number of remedies: jail time, fines, arrearage judgment, equalization time if visitation has been violated, and probation. Generally you will file a contempt and ask for jail time.

7. If you want to have the person put in jail you MUST give the respondent personal service.  If you are under an existing court order to inform your current address then they can use that for certified mail notice but if you use it and respondent does not show up the court cannot issue a warrant for their arrest.  If they ignore the certified mail notice the judge cannot throw them in jail or if they show up in court the judge can arrest him.  If you don’t show up for hearing after receiving personal notice it is put in the computer (NCIC) via a CAPIES (an arrest warrant for contempt), which the court enters and it stays outstanding forever until you are picked up.  There must be personal service for a court to be able to order or issue capies.  Lots of times personal service is the most expensive and most difficult thing to get.

8. How long do they go to jail for if found in contempt?  Six months for each violation. You can go to jail for a year for every month you don’t pay your two child support payments (if ordered to pay twice a month).  People are able to get out of these because their underlying order is not specific (ordered to pay $300 per month is not specific enough because it does not tell when, where, or how she is to pay) but the Family Code allows you to clarify the order and then hold her in contempt after she has been given to time to comply.  Likewise, the commitment order has to be specific, like the motion for enforcement and the underlying order.  Both the underlying order and the motion for enforcement are fixable, you can amend your pleadings.  The commitment order is not fixable.  The statute days interest (currently 6% and it is compounded annually, prior to January 2002 it was 12% and lots of time the interest) accrues on the 31st day after each payment was due and you cannot negotiate away the child support and the interest and the way to get around this is to stipulate what the arrearage is.  Contempt is a criminal proceeding and jeopardy attaches when the first witness is sworn; however, the rules also say you must also plead affirmative defenses. Statute of limitations on enforcement is 6 months after the order you are trying to enforce terminates so for child support it is when the child turns 18 or graduates from high school and for visitation it is when the child turns 18.  If there is an outstanding contempt order the SOL does not run until that last child support payment is paid. It is a defense to the non-payment of child support that you CANNOT pay and that means you cannot borrow from relative and have no assets to sell or liquidate.  If  you are indigent, the court has to appoint a lawyer for you and it is easier to prove this than it is to prove inability to pay.  The court can also fine you $500 for each payment missed. The court can stack the sentences and fines or can impose one sentence and one fine for all offenses.  If you face more than six months if jail you are entitle to a jury trial and if less than 6 months you are not entitled to jury trial so complainant asks for 5 months and 29 days jail time.  Not having a jury trial means that it is put on the ancillary docket so you are not on the clogged up regular docket and you only have to give the respondent 10 days notice and the judge HAS to give him the 10 days.  If you are the moving party you should just concentrate on getting the respondent served and let him move for the 10 day notice.  Judge will issue ruling in the contempt proceeding and set a compliance hearing in 6 to 7 months and if not in compliance the judge will order her committed to jail but it is suspended subject to complying with the order and have periodic compliance hearings to make certain he or she is complying.  The court can also order wage withholding for the arrearage.  If you pay up the case is over and the order is final and the suspended commitment order goes away.  The burden of proof is preponderance of the evidence.  All the moving party has to establish is there is an order and the respondent has not complied with the order and the remedy requested and you do not have ask him why he couldn’t pay because it will make his inability to pay case for him and the respondent’s lawyer has to establish inability to pay.  Visitation contempt must specify which Fridays the kids weren’t surrendered and the time you showed up for them.  The court is allowed to give make-up visitation time.  The court can also award fees and cost and the attorney can get a wage withholding order for the payment of attorney’s fees (so the person can have 3 wage withholding orders: child support, child support arrearages, and attorney’s fees).  AG usually just enforces child support and not visitation (they have their hands full with child support enforcement).  Contempt proceedings are quasi-criminal because they involve civil and criminal.  If you are jailed because you are a bad person it is a criminal jail time and if it is jail time until you pay it is a civil detention. Don’t have to prove that you tried to borrow for court appointed attorney but do have to show it to prove inability to pay. 

9. You are entitled to a record such that there is no court recorder it will get  your trial reset and buy you more time if you are the respondent.

XXII. EXAM.  If the answer is yes or no, she will take off points for giving too much information.  Don’t make the questions more difficult than they are.  Exam is objective and short answer.  There is no classic essay with issue spotting.  It is not tricky.     

