FAMILY LAW FINAL EXAM REVIEW QUESTIONS – SPRING 2002

.

1. Discuss the effect of the parties’ reconciliation on a protective order?

NONE

2. List 4 types of domestic torts (SEE PAGE 277 OF TEXT) 

a. ASSAULT on one spouse (i.e., herpes or AIDS)

b. FALSE IMPRISONMENT (really hard to prove and get)

c. INVASION OF PRIVACY (reading the private diary)

d. DURESS – act oppressively to further his own financial interest (forces the spouse to choose between distasteful and costly situation such as bowing to duress or bankruptcy)

e. Breach of Fiduciary Duty (spending money on mistress)

f. Intentional Infliction of Emotional Distress (the most common domestic tort)

3. What are the elements of Intentional Infliction of Emotional Distress?  ISN’T DIVORCE BY ITS VERY NATURE INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS?

a. The defendant acted intentionally or recklessly (so it doesn’t HAVE to be intentional).

b. The conduct was extreme or outrageous

c. The actions of the defendant caused plaintiff the suffering and emotional distress AND

d. The emotional distress is severe (cried and couldn’t sleep won’t get you there)

i. Need documented evidence such as a hospital stay, gain/loss weight, kids couldn’t come to the wedding (because it is a significant event)

ii. Try to quantify it for the jury (how much would it be to have your kids taken away from you for a day?).

There can be a tort without physical contact if the verbal abuse is extreme or outrageous enough.  The court will have to look at the relationship of the parties and past conduct (not just a reasonable person standard).  The standard will be whether the distress is such that a reasonable person could not be expected to bear it and if you are in a relationship without physical manifestation of the abuse you are bearing it.  If there is a pattern of verbal abuse throughout the marriage it will be difficult to prove severe emotional distress.

4. What are the arrestable orders in a protective order?

a. Defendant cannot commit family violence, prohibition against family violence

b. Defendant communicating in a threatening or harassing manner (includes either party or through a third party), and

c. Defendant violating the distance rule.

5. Can you bring a cause of action for personal injury resulting from child snatching in Texas?  If so, under what theory?  Statutory or case law?

Yes, if you have a court order, it is a statutory Chapter 42 action.  If you don’t have a court order, you may have an intentional infliction of emotional distress claim per case law.

6. What is the status of same sex marriages in Texas?

PROHIBITED BY STATUTE.

7. What are the requirements of an informal marriage?  Are there any time limitations and if so, what are they?  AGREE, CO-HABIT, HOLD OUT

a. The parties may file a declaration of informal marriage (clerk must ask for age)

b. Or can use common law elements:

i. Parties agreed to be married and must be 18 years of age (can be proven by conduct and circumstantial evidence)

ii. After the agreement to be married, the parties must reside/co-habit in Texas (for any period of time they must live together, so it can happen if you only live together 3 nights in Texas) AND

iii. Hold themselves out to be husband and wife in Texas (if Frank said Mary is his wife and Mary did not protest, it will meet this element)

iv. All these elements must occur within 120-day time frame.  The court of appeals said there is a 120-day window for all the elements to occur.

v. There is no such thing as a CL divorce (except for shooting your spouse), you must go through the statutory proceedings

vi. If you do not bring a cause of action to claim CL marriage within 2 years of the separation there is a rebuttable presumption that a CL marriage never existed.  If suit is not brought by the 2nd anniversary of the couple’s separation, the suit will be barred (a rebuttal that has never been upheld). 

8. List two requirements for a formal marriage.

a. The parties must have a license from the county clerk of any county in the statue.  A formal marriage requires a license but you don’t have to be there to apply (can be by proxy); can offer affidavit as long as you submit proof of age.  There is no residency requirement:  you do not have to get the license in the county you live in or are being married in. AND

b. The parties must execute a witnessed, verified statement that they are not delinquent in any court-ordered child support, although the issuance of the marriage license cannot be denied solely due to delinquency.

c. There must be 72 hours between obtaining the license and the ceremony (the cooling off period).

d. You must also wait thirty days between marriages unless you are marrying the same person again or the judge waived it in your divorce hearing

9. Can a person be denied a marriage license because they failed the medical exam?  Because they owe child support?

The U.S. Supreme Court said it was unconstitutional to deny a marriage license because of delinquent child support.  You can ask the applicant is he/she is delinquent but you can’t do anything about it.  The county clerk can ask for the information, but they cannot deny the license because of failure to pay child support or because they failed the medical exam.  In terms of child support, if they ask and the party lies and says he does not owe child support, when in fact he does, the clerk HAS to take that answer and cannot research to see if the party is being truthful. 

No medical exam is necessary in Texas to obtain a marriage license, although AIDS information is to be supplied, also the state cannot deny the license because a party owes delinquent child support.

10. Discuss any statutory age limits on marriage.  Discuss any difference if the marriage is an informal one.

a. Informal marriage – if under 18, cannot be a party to an informal marriage or be a person executing a declaration of informal marriage

b. Formal marriage – under 18 but above age 14 requires a court order or parental consent.  If under age 14, you must have a court order giving you permission to be married or a decree of divorce because it shows you were emancipated (the divorce decree will also work for 14 to 18 year olds).

c. A person under the age of 18 cannot marry informally under any circumstances

11. List the impediments (things that make a marriage) to a marriage?

a. §§ 2.004 and 6.202 say you cannot marry in Texas if you are already married to somebody else (based on the public policy of protecting the family).

b. Being underage without proper consent or court order


c. A bigamous marriage (prior marriage not dissolved at all)

d. Prior marriage not being dissolved more than 30 days

e. Related to the other person within the 3rd degree of consanguinity (grandparents, aunt/uncle, niece/nephew, brother/sister, etc).

12. Discuss the present law in Texas regarding artificial insemination.

If husband provides the sperm or consents the resulting child is his.  Consent must be in a record (the consent must be in a record, which is information that in inscribed on a tangible medium or that is stored in an electronic or medium) and signed by both the mother and the father.  The sperm donor is never the parent unless it is the husband.  To be the parents of the embryos after death or divorce, you must put it in a record.

13. What is a putative spouse?  

Per § 8.060, a putative spouse is someone which in good faith believes they are married but they are in fact not married because their supposed spouse is not divorced from his or her prior spouse.  A putative spouse can get the equivalent of community property and spousal maintenance.  One in which at least one of the parties believed themselves to be married, but because of some impediment (other party being married to someone else), they are not legally married either by ceremony or by CL marriage.  One who in good faith believes his or her invalid marriage is valid. 

a. The purpose of this concept is to administer equity in property and probate disputes and in child custody and paternity suits.

b.  Kids of putative spouse are not considered bastards

c. Once the impediments are removed, the putative spouse automatically becomes the real spouse.  Putative marriages do not need to be formalized, i.e., if husband were to obtain a divorce from his 1st wife, his second (putative) wife would immediately be legally married upon divorce from W1and if the couple wanted to terminate the second marriage they would have to be formally divorced.

d. If Frank asks Mary to marry him and right before the marriage, Frank finds out that Mary is married to someone and Frank still proceeds with the marriage, Frank will not be a putative spouse.  You cannot have knowledge of the impediment, you must be “innocent.”

14. List the requirements for obtaining spousal maintenance?

The eligibility requirements are found in §8.501 or Section 8.051.

a. The payor spouse has a conviction or deferred adjudication for domestic violence (this is NOT a credible evidence standard, this is “show me the papers”) two years prior to the divorce being filed or during the pendency of the divorce OR

b. If you have been married for more than 10 years and due to mental or physical incapacity of the spouse or child, you cannot support yourself 

i. Is unable to support himself though appropriate employment because of an incapacitating physical or mental disability

ii. Is the custodian of a child who requires substantial care and personal supervision because of a physical or mental disability so that the spouse cannot be employed outside the home

iii. Clearly lacks earning capacity in the labor market adequate to provide support for the spouse’s minimum reasonable needs 

15. Is there any circumstance under which you can get spousal maintenance if there was never a marriage?  If so, what are they?

Yes, if you are putative spouse in a suit to declare the marriage void

16. No question.

17. No question.  

18. List the factors a court can consider in determining eligibility, duration, and amount of post-divorce spousal maintenance. 8.052

Many judges say that the standard for spousal maintenance be that the spouse cannot make poverty level earnings.  A child that has a physical or mental incapacity such that a parent cannot work or a spouse having a physical or mental incapacity and not being able to work would be grounds for spousal maintenance.  Any agreements that the parties may have made between themselves concerning spousal maintenance will generally be approved and upheld by the court.  One appellate court allowed spousal maintenance for a spouse to finish schooling (the Alexander case that ignored the restrictive statute).

a. The financial resources of the spouse seeking the maintenance (including the community and separate property and liabilities apportioned to that spouse in the dissolution proceeding and that spouse’s ability to meet his/her needs independently)

b. The education and training of the spouse and the time needed to acquire sufficient skills and employment skills (and if the spouse if going to school or training and how long)

c. The duration of the marriage

d. The age, employment, earning ability, and physical and emotional condition of the spouse seeking spousal maintenance

e. Will the spouse being asked to pay spousal maintenance be able to support himself first and child support, if applicable

f. Acts of either spouse which evidence destruction or concealment of property or resulting in excessive or abnormal expenditures.

g. Financial resources of both spouses

h. Contribution of one spouse to the education, training, or increased earning power of the other

i. Property brought to the marriage by either spouse

j. The contribution of the spouse as a homemaker

k. Marital misconduct of the person seeking maintenance

l. Whether spouse seeking maintenance pursued available employment counseling

19. Is there a maximum time allowed for post-divorce spousal maintenance and if so, how long is it?

The time limitation is 3 years (after the date of the order) and has exceptions for continuing incapacity of the spouse.  The maximum time is 3 years from the date of the order but there the preference is to order the shortest time period considered reasonable to allow the spouse seeking maintenance to meet their reasonable minimum needs through employment.  You can only modify for a DECREASE in spousal maintenance, not an increase per §8.507.

a. Shall limit the duration to the shortest reasonable time until the spouse can get on her feet or develop the appropriate skills UNLESS the skills/education is substantially or totally diminished by:

i. Physical or mental disability (so time can be indefinite, but with periodic review by the court)

ii. Duties as custodian of an infant or young child, or

iii. Another compelling impediment to gainful employment

20. Is there a dollar cap on how much post-divorce spousal maintenance can be awarded and if so, what is it?

The dollar cap is the lesser of $2,500 per month or 20% of the paying spouse’s gross monthly earnings.

a.  Department of veteran’s affairs, service connected disability compensation, social security benefits and worker’s compensation are excluded from spousal maintenance.

21. No question.

22. Is a parent ever liable for damages committed by their child?  If so, discuss fully the extent of that liability?

Per § 41, a person who has the duty of control and reasonable discipline of a child may be liable for the negligent conduct of the child if such conduct is attributable to the negligent failure of the parent to supervise the child or for the willful and malicious conduct of a child between the ages of 10 and 17.  A parent may be liable for actual damages not to exceed $25K per occurrence if the child acted willfully or maliciously plus court costs and expenses (attorneys’ fees).  If it is damage to a hotel room, the parent may be liable for damages not to exceed $25K per incident on a single day per room per kid. BE SURE TO INCLUDE HOTEL OR INN WHICH IS $25k PER ROOM PER DAY.

a. Parents can be held responsible when child’s misbehaviors:

i. Result in property damages proximately cause by the child, that is due to the NEGLIGENCE OF THE PARENTS

ii. Are willful and malicious conduct of a child who is at least 10 and under 18 years of age

A. If willful and malicious the damages can be up to $25K per occurrence plus court costs and attorney’s fees 

a. This does not apply to negligence

b. Parents are not strictly liable – so just because the instrument is ultra-hazardous (gun) doesn’t mean the parents are strictly liable.  Example is Father leaving a gun in the car and son’s friend, whom no one knew to be bipolar) uses the gun and shoots someone.  Father who left gun in car will probably not be liable.

23. Is the parent-to-be terminated entitled to notice in a termination suit?  If so, how might you accomplish that?

If you are an alleged father in a termination after 1/1/98 personal service is not required if you have not registered with the paternity registry and after the exercise of due diligence your identity is unknown or your identity is unknown and you cannot be located.

Yes, because of the constitutional significance of such a termination (being a parent is considered a fundamental right), the state must make every effort to personally serve the person whose rights are being terminated.  You must notify both parents otherwise the termination and subsequent adoption will be void.  You must give due process notice to allow the parent to come in and contest termination.  Lots of taxpayer money is spent on trying to locate fathers.  The exception to this is that a man who did not register in the registry is not entitled to notice of termination of his parental rights.

Personal service can be accomplished by constable service, substituted service, or service by publication.

24. List ten reasons a parent’s rights with regard to their child can be terminated.  Per §§161.001 and .006 (CHECK BECAUSE I ONLY HAVE 9)
a. Been the major cause of the failure of the child to be enrolled in school

b. Voluntarily abandoned without identifying the child

c. Failed to support according to parent’s ability for a period of one year within 6 months of the date of the petition being filed

d. Voluntarily left child alone in the possession of a non-parent and did not express an intent to return 

e. Voluntarily left child alone in the possession of a non-parent and did not express an intent to return without providing adequate support and remaining away for at least 3 months

f. Voluntarily left child alone in the possession of a non-parent without providing adequate support and remaining away for at least 6 months

g. Knowingly placed or allowed the child to be placed in a situation that may endanger the physical or emotional well being of the child

h. Knowingly engaged in conduct or allowed the child to be with persons engaged in conduct that may endanger the physical  or emotional well being of the child.

i. Received conviction or community supervision for being criminally responsible for death or serious injury of a child

j. What is in the best interests of the child.

25. No question.

26. No question.

27. List the ways a child can “testify” in any SAPCR without being physically present in the courtroom.

a. A prerecorded statement of a child 12 or younger in an alleged abuse case

b. A remotely televised broadcast of a child 12 or younger in an alleged abuse case

c. Hearsay is an abuse case concerning a child 12 or younger.

Per §104.002 you can have a pre-recorded statement of a child 12 or younger in an abuse case.

Per § 104.003 a recorded videotape is allowed upon the motion of a party to the proceeding

Per § 104.004 you are allowed to have a remotely televised broadcast of a child 12 or younger that has been alleged to have been abused

Per § 104.006 via hearsay (excited utterance) in an abuse case involving a child 12 or younger.

28. Is there ever a circumstance where you can adopt a child if the rights of both parents have not been terminated?  Explain.

Yes, a stepparent can adopt when only one parent’s rights have been terminated or if the other parent is dead.

29. Are you entitled to a jury trial in a termination case?  In a divorce case?  In a SAPCR?

a. Termination case – Yes.

b. Divorce case – Yes, Texas is one of the few states that allow this

c. SAPCR or custody case – Yes, Texas is the ONLY state that allows this.

d. Exceptions:

i. In a suit in which adoption is sought including a trial on the issue of denial or revocation of consent to the adoption by the managing conservator or

ii. A suit to determine parentage

30. How is the mother-child relationship between a woman and the child established?

Per § 160.201 the mother-child relationship is established by proof of having given birth, or proof of adoption or by adjudication of the woman’s maternity.

31. How is the father-child relationship between a man and the child established?

Per § 160.201, if 

a. The man was married to the mother at the time of birth or terminated the marriage within 301 days of birth, 

b. Acknowledged paternity and that acknowledgement has not be rescinded,

c. There is adjudication of paternity

d. The man adopted the child

e. The man consented to artificial insemination that resulted in birth

If the man married the mother in apparent compliance with the law and whether or not the marriage is declared invalid and the child is born during or within 301 days after the termination of the marriage.  If he married the mother in apparent compliance and voluntarily asserted paternity the assertions must:

a.   Be filed with the bureau of vital statistics

b. Voluntarily naming himself as father on the birth certificate or 

c. Promised in a record to support the child as his own

32.  List the circumstances under which a man is presumed to be the father of a child in the context of marriage.

a. Same as #31 above 

b. If the man married the mother in apparent compliance with the law and whether or not the marriage is declared invalid and the child is born during or within 301 days after the termination of the marriage.

c. If he married the mother in apparent compliance and voluntarily asserted paternity the assertions must:

i. Be filed with the bureau of vital statistics

ii. Voluntarily naming himself as father on the birth certificate or

iii. Promised in a record to support the child as his own

33. Outline the requirements for a denial of paternity by a presumed father.

Per § 160.303, Requirements for the Denial of Paternity:

a. Another man acknowledges paternity by filing with the bureau of vital statistics

b. Denial is in a record which is signed under penalty of perjury

c. The man denying paternity has neither previously been adjudicated the Father nor acknowledged paternity unless that acknowledgement has been rescinded or successfully challenged

34. How can you rescind an acknowledgment of paternity?  Discuss all possibilities. 

Per §§ 160.307, .308, and .309 you have to rescind before the earlier of the 60th day after the effective date of the acknowledgement of the date of the first hearing in a proceeding to adjudicate as issue relating to the child, including one that establishes child support. 

After this period has expired, a person may nevertheless challenge his prior acknowledgement of paternity if he can claim fraud, duress, or material mistake of fact.  This proceeding must commence before the expiration of 4 years from the date the acknowledgement was filed with the bureau of statistics.

Subsequent genetic testing proving that you are not the father constitutes a material mistake of fact, but only if the Father based his original acknowledgment on the belief he was the father.  In other words, if the man knew he was not the father but accepted paternity anyway, he cannot now base his denial of paternity on evidence that he is not the biological father.

Each signatory to the acknowledgment must be made a party to the proceeding to rescind or challenge paternity, and submits to the personal jurisdiction of the state of Texas by signing the acknowledgement and/or denial.  A proceeding to rescind or challenge shall be conducted in the same manner as a proceeding to adjudicate parentage.  At the conclusion of the proceeding, the court shall order the bureau of vital statistics to amend the birth record of the child if appropriate.

35. Discuss the applicable statutes regarding contesting paternity for the client who executed a voluntary statement of paternity prior to 9/1/99.   SEE SECTION 160.316.

A man who executed a voluntary statement of paternity before 9/1/99 who on the basis of that statement was declared to be the parent of the child by final order may file suit to contest the statement on the basis of fraud, duress, or material mistake of fact in the same manner as provided to contest an acknowledgement of paternity per Question 34, above.  If the court preliminarily finds credible evidence of fraud, duress, or material mistake of fact regarding the voluntary statement of paternity, it shall order genetic testing.

If the results of the genetic testing do not rebuttably identify the man as the father, the court shall set aside the final order declaring the man to be the father of the child and any other order that was rendered in reliance on the voluntary statement of paternity.  The court may not set aside the final order if the man executed the voluntary statement of paternity knowing he was not the father of the child or if he subsequently adopted the child.  If the final order is set aside, the court shall order the birth certificate amended bUT may not require an obligee to repay child support or award damages to the man who executed the voluntary statement.

36. Discuss any time limitations on suit to establish parentage. SECTIONS 160.606 AND 160.607.

Prior to Chapter 160 if a man was under a court order/divorce decree saying he was the father, then he was the father forever even if he could prove through genetic testing that he was not the biological father and the legislature felt this was unfair even though it may not be in the best interests of the child.  If you are under an old decree such as this you have until September 1, 2003 to seek to set aside the court order and you must show that the order was a fraud or material mistake of fact via DNA testing that proves you are not the biological father.  However, if the man knew at the time of divorce that the children were not his he cannot deny paternity under this new statute.

Otherwise, the time period for acknowledging or denying paternity is 4 years with a presumed father.

If a child has a PRESUMED Father, the suit must be commence not later than the 4th anniversary of the child’s birth, unless the court determines that the PRESUMED Father never treated the child as his own AND the PRESUMED Father and Mother did not live together or have intercourse during the presumed time of conception, in which event the suit may be maintained at any time.

If a child has no PRESUMED, ACKNOWLEDGED, OR ADJUDICATED Father, suit may be commenced at any time.  There is no statute of limitations and limitation by res judicata if the child had previously filed and the suit was dismissed. 

37. Discuss any ability of the courts to deny genetic testing in a parentage action.

The court may deny genetic testing if the court determines:

a. Conduct such that Mother or PRESUMED Father is estopped from denying parentage AND

b. It would be inequitable to disprove the relationship

c. Six factors that the court considered in denying genetic testing are found in § 160.608

i. The length of time during which the presumed Father has assumed the role of Father

ii. The facts surrounding the presumed Father’s discovery of his possible parentage

iii. The nature of the relationship between the child and the presumed father

iv. The age of the child

v. Any harm that might result to the child if the presumed paternity is successfully disproved

vi. The nature of the relationship between the child and the alleged Father

38. What are the rules for the adjudication of paternity?

Per § 160.631, paternity may be disproved only by genetic testing or the identification of another man as the Father.  Unless genetic testing satisfactorily rebuts the results of other genetic testing, the man identified as the Father and the man excluded as the Father shall be adjudicated respectively.  If genetic testing neither identifies nor excludes, the court may not dismiss the proceeding.  In that event, the results of the testing and other evidence are admissible to adjudicate paternity.

39. List two rights that the court can award exclusively to one parent in a JMC.  See §153.132.

a. The right to determine domicile or primary residence (and education flows with this right) which can be modified/restricted by further order to the geographic area consisting of county in which the child resides and contiguous counties

b. The right to make decisions concerning the child’s education. 

40. Discuss any issues relating to geographic restrictions in orders for JMC.  SECTION 153.134

If it is a JMC (whether court ordered or the court is approving an agreement) the court must state which conservator can establish the primary residence and whether there is a geographic restriction on that conservator’s right to establish the primary residence.

41. List the factors the court looks at in determining best interest in a SAPCR.  The Holly factors:

a. The desires of the child

b. The emotional and physical needs of the child now and in the future

c. The emotional and physical danger to the child now and in the future

d. The parental abilities of the people seeking custody

e. The programs available to assist these individuals to promote the best interests of the child

f. The plans for the child by these individuals or the agency seeking custody

g. The stability of the home or the proposed placement

h. The acts or omissions of the parent(s), which may indicate that the parent-child relationship is not a proper one

i. Any excuse for the acts of omissions of the parent. 

42. List five factors the court looks at in determining best interest in an abuse/neglect case.

Per § 263.307:

a. Child’s age and physical and mental vulnerabilities

b. Frequency and nature of out-of-home placements

c. Magnitude, frequency, and circumstances of the harm of the child

d. Whether the child had been the victim of repeated harm after the initial report and intervention by the department or other agency

e. Whether the child is fearful of living in or returning to child’s home 

43. Is there any circumstance under the court cannot appoint the parties JMC?  Explain.

YES.  The court may not appoint JMC if credible evidence of a history or pattern of past or present child neglect or physical or sexual abuse by one parent toward the other parent, a spouse, or a child (does not have to be the child for which JMC is being sought).

44. Are there guidelines to determine possession and access to children?  Can the court deviate from them?  If so, what must the court find to do so?

Yes, if the court though the imposition of SPO would be inappropriate or unworkable and proposed possession is in the best interests of thechild or an agreement of the parties is in the best interest of the child.

45. Are there guidelines to determine child support? YES.
46. No question.

47. Is there any circumstance under which the court can deviate from the child support guidelines?  Explain.

Yes, if imposing the guideline child support would be unjust or inappropriate or the proven needs of the child exceed the guidelines. 

The court can order more than the child support guidelines where the needs of the child are determined to be higher than the presumptive guidelines.  The court can also order less than the presumptive guidelines using the factors in 154.123 that include the obligee’s net resources or whether the obligee has benefits furnished by another person (i.e., a new rich spouse).  The court does not have to follow the presumptive guidelines in temporary orders.  If the evidence rebuts the presumption that the application of the guidelines is in the best interest of the child and justifies a deviation from the guidelines.  Per §154.123, a court may determine that application of the guidelines is inappropriate or unworkable in which event a deviation is warranted.

48. At what age can the child sign a written designation of managing conservator?

Currently at age 12 and older and the judge will consider the designation if the child is mature and sufficiently well informed, not coerced, and it is in the best interest of the child.  The designation is not binding on the court and the court can still use best interests of the child to make a determination.

49. Is it ever appropriate for the court to interview a child in chambers, outside the presence of the parents?  If so, under what circumstances?

Section 153.009 provides that if a child is over the age of 12 and one party requests it, the judge must interview the child in chambers, but it does not require that the judge talk to the child about the custody case.  The parties can request a record of the proceedings.  The only person the court has to allow to attend is the guardian ad litem, but not the parents or the attorneys.  Also if it is a custody case and a non-jury trial then the court MAY interview child in chambers (usually with ad litem).  In a non-jury trial, the court may interview the child in chambers to determine the child’s wishes.  In a custody case, if one party requests it, the court SHALL interview a child 12 or older and MAY interview if the child is younger than 12. 

50. Are there any presumptions regarding the appointment of conservators?  What are they?  There are three presumptions:

a. If you have 2 parents seeking custody of a child, it is presumed that they should have JMC

b. The second presumption gives preference to a parent over a non-parent

i. Presumptions #1 and #2 are rebuttable

51. In a JMC must the rights of the parents be identical?  

NO, there is no presumption that the rights of the parents be identical.  The court may limit the rights and duties of a parent appointed as JMC if the court makes that written finding that the limitations are in the best interest of the child (??).

52. In a JMC must the time the child spends with each parent be equal?  

NO we do not have a presumption that parents should have equal (or nearly equal) time with the child, so JMC or joint custody does not mean equal time.

53. Should you recite the facts surrounding the parties’ separation in your pleading for divorce?  

NO, you do not have to have a sworn pleading and you do not have to “fact plead.”  You do not have to include facts in the pleading (it is the only type of law that by statute allows this) and the court can strike fact pleading by its own motion or by the motion of one of the parties (if the facts are not appropriate for public record, to protect the children).  Section 6.402 prohibits fact pleading.

a. A petition in a suit for the dissolution of a marriage is sufficient without the necessity of specifying the underlying evidentiary facts if the petition alleges the grounds relied on substantially in the language of the statute.  If you do plead facts, the court may throw it out and have you redo it.

54. Must you plead fault in a divorce?  

NO, all you have to say in your petition for divorce is that the marriage has fallen apart due to INSUPPORTABILITY.  The court may grant a divorce without regard to fault if the marriage has become unsupportable because of discord or conflict of personalities that destroys the legitimate ends of the marital relationship and prevents any reasonable expectation of reconciliation.  You do not need to plead fault, you merely need to plead insupportability because of discord in that prevents reconciliation.

55. List three types of fault.

a. Adultery – if one spouse has committed adultery

b. Cruelty – if one spouse is guilty of cruel treatment toward the complaining spouse

c. Conviction of a Felony (during the marriage) – if one spouse has been convicted of a felony and has been imprisoned for at least one year and has not been pardoned

d. Abandonment

e. Living apart for 3 years

f. Confinement in a mental hospital

56. Is there any waiting period between the time a petition for divorce is filed and the time a divorce can be granted?  If so, how long?  

Yes, per Seciton 6.702family law has a 60-day cooling-off period from the time you file the petition until the divorce is finalized.  There is a 60-day waiting period before the judge can grant the divorce.  It is mandatory and it is not waivable and it applies to both CL and ceremonial marriages.  So there is no default divorce if the respondent does not answer in 21 days, you still have to wait 60 days for the divorce to become final.

57. If a child files a written designation of conservator, is the court mandated to follow the choice?  Explain.

NO, the designation is not binding on the court and the court can still use best interests of the child to make a determination.  It is subject to the approval of the court.  A child 12 or older may file a choice of conservator with the court, but the court has discretion to approve or disapprove it.

58. Are all evidentiary protections and privileges equally binding in SAPCR’s?  Explain.
No, they are not equally binding you may lose privileges you are otherwise entitled to such as doctor/patient, clergy/penitent, or mental health professional privilege.  The court can admit or refuse to admit evidence contrary to of bend the rules of evidence if it is in the best interest of the child.  

59. The child support percentage guidelines presumptively apply to net resources up to what amount?

The child support percentage is only going to apply up to the first $6,000 per month of net available resources.

60. Define net resources.

Gross Income (from all sources) less FIT for one person less FICA and Medicare Tax less State Income Tax, if applicable less Union Dues less the cost of Health Insurance for obligor’s children (all children) less any other Mandatory Withholding.

61. Can child support ever exceed the total proven need of the child?  If so, under what circumstances.

Yes, when the presumptive guideline amount is more than the needs of the child.  Also if the parties agree to an amount larger than 100% of proven needs or the guideline amount.

62. List five factors the court can consider in determining whether to deviate from the guidelines. §154.123 ??

a. The age and needs of the child.

b. The ability of the parents to contribute to the support of the child

c. Any financial resources available for the support of the child

d. The amount of time or possession of and access to the child; and

e. Child care expenses incurred by either party in order to obtain/maintain gainful employment

63. If there is no evidence as to the actual earnings of the obligor, what are the court’s options?

Minimum wage deemed income, imputed income, or earning capacity.

64. Can the court ever assign a net resources number that exceeds the net pay shown on an obligor’s check stub?

Yes, if the court finds that the obligor is intentionally underemployed or if they have more than one job or another source of income.  All income, not just w-2 wages, is considered.  So if there is rental income, dividend income, or any other income sources (except the W2’s income) it all constitutes gross income.  Also the court may assign a reasonable figure to non-income producing assets or to income producing assets that the obligor has transferred or for which he has intentionally reduced the income.  Also the court may apply support guidelines to the earning potential of the obligor in situations where the actual income is significantly lower than what the obligor could earn because of intentional unemployment or underemployment.

65. Are there any statutory provisions regarding children living in more than one household, being supported by the same obligor?  Explain.

Yes, there are different percentages if there are other children for whom the obligor has a duty of support who are not before the court.

66. Can the court award retroactive child support?  If so, under what circumstances?

Yes, in a paternity case retroactive back to the birth of the child and in modifications of child support retroactive to the date or service or appearance whichever is first.

67. What are the grounds for modification of child support?

Child support can be modified if it has been 3 years since the last order and the amount of child support that the obligor must pay varies by 20% or $100 per month per §56.401.  This is a new statute from two legislative sessions ago and it has reduced the preparation time and the trial times for these modifications because the burden was to show how the financial circumstances had changed and this was difficult especially if the prior order was one agreed to by the parties and there were no financials submitted for discovery.  If:

a. The circumstances of the child or person affected by the order have substantially and materially changed since the order’s rendition OR

b. It has been 3 years since the order was rendered or last modified and the monthly amount of child support differs by either 20% or $100 from what would be awarded using the guidelines.

68. What are the grounds for modification of conservatorship or possession and access? §156.101 (CHECK). MAKE CERTAIN YOU GET THE BURDEN CORRECT 

a. The circumstances of the child, a conservator, or other party affected by the order have materially and substantially changed since the date of the rendition of the order (the date the judge rules, NOT the date the judge signs the decree which can be later, this is important for modifications)

b. The child is at least 12 years of age and has files with the court, in writing, the name of the conservator who is the child’s preference to have the exclusive right to determine primary residence of the child

c. The conservator who has the exclusive right to establish the primary residence of the child has voluntarily relinquished the primary care and possession of the child to another person for at least 6 months

69. What are the grounds for modification of the right to determine primary residence in a suit filed WITHIN ONE YEAR of the order to be modified? §156.102

Section 156.102 tells you that usually you should wait one year before filing a motion to change the person with the right to determine residence and you must attach an affidavit.  You can get a modification WITHIN ONE YEAR to determine primary residence if (the affidavit must contain one of the following):

a. The child’s present living environment may endanger their physical health or significantly impair their emotional development

b. That the person who has the exclusive right to determine the primary residence of the child is the person seeking or consenting to the modification and the modification is in the best interests of the child. or

c. The conservator who has the exclusive right to establish the primary residence of the child has voluntarily relinquished the primary care and possession of the child to another person for at least 6 months

70. Discuss the court’s ability to deal with expenses relating to visitation due to change of residence of a conservator.

Section 156.103 deals with increased expenses because of a change of residence.  This section was enacted to do something about the conservator who has caused increased visitation expenses by moving away.

a. If a change of residence results is increased expenses for a party having possession of or access to a child, a court may render appropriate orders to allocate those increased expenses on a fair and equitable basis, taking into account the cause of the increase expenses and the best interests of the child 

b. The payment of increased expenses by the party whose residence is changed is rebuttably presumed to be in the best interest of the child

c. The court may render an order without regard to whether another change in the terms and conditions for possession or access to the child is made.  

71. What must you prove to obtain habeas corpus relief regarding possession of a child?

Either that there is a court order that says your client should have possession and doesn’t have posession or there is no court order and your client is a parent and person in possession of the child is a non-parent.

72. Is personal service required in enforcement actions?  YES.

73. Can a person be put in jail for violating a child support order?  Is so, for how long?  

YES, 6 months per violation.

74. Can a person be put in jail for violating a possession order?  If so, for how long?

Yes. 6 months per violation.

75. What are the requirements of specificity in enforcement actions?

In clear and concise language.

Per Section 157.002 if it is an enforcement order for child support it must include the identity of the order, the amount owed, the amount paid, and the amount in arrears, and the portion of the order violated.  

A motion for enforcement must include what provision was violated, in what manner the provision was violated, and the relief requested.

76. List three things a court can order is response to an enforcement action.

A court can order jail time, a fine, or a money judgement.

77. List five types of licenses an obligor can lose for failure to pay child support?

a. Professional license = law (BAR), medical, or CPA  

b. Drivers license, 

c. Gun permit (?)

d. Hunting license

e. Fishing license

f. Real estate license

78. Is wage withholding mandatory?  If so, under what circumstances? 

Yes, anytime child support is ordered. 

79. Is maintenance of medical insurance mandatory?  By whom?  YES, by the person obligated to pay child support.

The guideline percentage assumes the non-primary parent pays the health insurance.  In a SAPCR or in a proceeding under Chapter 159(?), the court SHALL render an order for the medical support for the child.  The obligor is the person ordered to pay child support by the court.  The individual requires to pay child support (the obligor) is required to provide medical insurance, although the insurance may be obtained through the obligee’s health plan with reimbursement by the obligor.

80. Is payment of uninsured medical expenses mandatory?  YES.
81. What is a Qualified Medical Child Support Order?

An order directed to the employer requiring insurance coverage.

82. What is the cap on the amount of wages that can be withheld from an obligor’s paycheck?

50% of his net earnings.

83. Does interest accrue on unpaid child support?  At what rate?  

YES, retroactive child support or unpaid child support accrues interest at a rate of 6% after 30 days and the interest is not taxable as income to the obligee.

84. Can you attach a tax refund to satisfy unpaid child support?  

YES.

85. To what extent does the abuse and neglect statute affect your practice of law?  Definitely need to know a through d for the exam.

a. There is a duty to report abuse (applies to anybody)

b. You must report within 48 hours of knowing of the abuse or knowing the abuse may occur (this applies to professionals licensed by the state)

c. The attorney-client privilege (or any privilege) does not protect you

d. You cannot delegate the duty to report (even if you know somebody else has already reported the abuse)

e. Get a record that you reported the abuse (so you can prove you reported it)

f. § 261.103 tells you who to report to

g. Relevant child abuse statutes we need to know for this class are Sections 261.001 through 261.100 it requires that if you have cause to believe that a child has been abused or is likely to be abused or neglected, you must report by the 48th beginning with the time you discovered the abuse or neglect or came to believe the abuse or neglect may occur.  The record can be kept confidential but you should make sure that a record is made about your report so that you, as a licensed professional, will not be prosecuted for not reporting.  261.001 is scary because what the statute calls abuse or neglect is what our parents did to us, especially the definition of neglect. Warn your client not to scream child abuse at each other because you are required to report it.  Example of why it is scary is it says abuse/neglect is “sexual conduct harmful to a child’s mental, emotional, or physical welfare …” could cover a child walking in on his parents having intercourse.  Need to know that you have a duty to report and you must do it within 48 hours and you cannot delegate the duty to report to anyone else.  Your attorney-client privilege does not attach, the privileges don’t help you (priest-penitent, mental health professional-patient).  Even if you are appointed to represent a client in a criminal matter, you must still report if you think there is child abuse.  There is a case in the text where a teacher was prosecuted for not reporting.  Section 261-110 is a new section (BAR EXAM) that provides penalties if an employer retaliates against an employee for making a report There is an immunity section if there was no child abuse you are not liable as long as you reported it in good faith.  There is a penalty if you maliciously make a false report.  You have to report because you are licensed by the state and you are required to report even if somebody else has already reported (such as the grandmother or the babysitter).

h. SUMMARY:  the statute has reporting requirements for you and your client that carry criminal penalties if not followed.  As a lawyer, you are under a 48-hour timeframe to report child abuse once you knew or should have known.  You cannot delegate this requirement and the attorney/client privilege does not protect  you from making the report.

86. Can you obtain post-divorce spousal maintenance by wage withholding?  

YES, and there is no cap in wage withholding for post-divorce spousal maintenance as there is on child support (50% of net pay).

87. List three notice requirements that must be included in all SAPCR orders.

a. You must pay child support or be sent to jail

b. You must maintain health insurance

c. Visitation and child support are not tied together

d. Pedophile warning:  a parent given custody must notify the other is they are living with a person considered to be a pedophile 

88. Outline the requirements of the parental notification statute relating to the judicial bypass portion (as opposed to the those relating to the doctor’s obligations).

a. Section  33.003, Judicial Approval.

b. Section 33.004, Appeal

Parental notification for notice of abortion.  Chapter 33 of the TFC is called the Parental notification statute or judicial bypass statute.  If a minor comes into a clinic and wants an abortion the doctor must notify the parents, managing conservator, or guardian by telephone or in person at least 48 hours in advance of the abortion.  If the doctor cannot get in touch with the parents, etc. via telephone or in person then the doctor must notify them via mail, certified with return receipt and the clock begins ticking when the letter is deposited in the mail box.  The minor can file for judicial bypass in district court, county court, family court (any court?) and there is no venue requirement, she can file anywhere and she can continue to file until she finds a judge that will allow the abortion without notifying the parents or until a doctor will no longer perform it due to the pregnancy being too far along.  There is an exception for the doctor in that he does not have to give notice if irreversible impairment or death in the minor is possible without the abortion NOT the fetus being impaired.  This is a notification statute NOT a CONSENT statute and there are CYA items to protect the doctors in case the minor lies about her age.  If the doctor violates the statute intentionally he can be fined $10K.  There is no mechanism for the minor to get help after the fact.  Everything is anonymous, the performing doctor cannot divulge her identity so the liability for them is tremendous because there is nobody that the doctor can give care instructions to.  The confidentiality orders also apply to the ad litem and his or her responsibilities end when the judicial by pass is signed.  Because of the confidentiality rules we don’t even know who performed it, what judge, etc.

1. Minor must file application

2. Under oath

3. Does not contain her name but does say she is a minor under the age of 18 is unmarried and pregnant and wants to have an abortion without notification to her parents, guardian, or managing convervator

4. Application must say if she has an attorney of record, which is interesting because a minor cannot contract for a lawyer, but some think that Planned Parenthood is obtaining attorneys for minors.

5. The court must appoint a guardian ad litem (an attorney ad litem is different from a guardian ad litem who is to look out for the best interests of the child, not to take care of the legal aspects of the case and if the minor does not have a lawyer, the same person can be a guardian and attorney ad litem.  You cannot be both a guardian ad litem and attorney ad litem is what the client wants is not in the best interests of the child.  The minor’s hired lawyer will not usually be appointed the guardian ad litem.  You only have to act for 48 hours in neither of these roles and the order must be signed by 5 p.m. on the second day after the application has been filed.  In 48 hours you must meet the girl determine if she is mature enough and sufficiently informed to bypass notification and if also the guardian ad litem must also determine if it is in the best interest of the minor.  The confidentiality suppression applies to everything except criminal cases; however, the minor can waive this confidentiality suppression

6. Judge conducts the hearing in secret and it is immediately sealed, it is not docketed.  If the minor is not ready not proceed then the court must have the hearing by 5 p.m. on the second day after she announces she is ready and it takes precedence over all other cases, even over protective orders which have the highest priority over all other cases. 

7. If the order is denied, she can appeal and then the appeals court also has until 5 p.m. on the second business day and likewise with the Supreme Court.  Trial court and appellate court cannot issue opinions on these cases, only the Supreme Court can issue opinions.

8. There is an immunity provision for guardian ad litems in 33.006

9. Minor must be mature and sufficiently well informed, OR notification would not be in her best interests OR notification may result in physical, sexual, or emotional abuse

a) Must know health risks, Must know the alternatives and their implications and aware of psychological implications on family and social Jane DOE #1 sent back to TC to determine sufficiently mature using the 3 prong test and then it went back to the Supreme Court again as Jane Doe #6 and they granted the bypass.  The minor does not have to show she has received information from somebody who will try to talk her out of her decisions and why she wants to have an abortion.  The issue is not why she does not want to have a baby but why she does not want to notify her parents.  Lawyers need to remember their standards:  Preponderance of evidence, sufficiently mature and informed, notification would not be in her best interests, or notification could result in physical, sexual, or emotional abuse (the three prong test).  Planned Parenthood may have found a judge that is rubberstamping them which is why there are no more cases. (probate, family court, and district courts are where they can be filed).  Notification may not be in minor’s best interests where it will cause angst, turmoil in the household or parents kicked older sister out in similar circumstances.  But notification can only be to one parent.  The test is a little more than “I don’t want to tell my parents.”  Having a parent that is terminally ill would not be enough in the not best interest of the minor to justify not notifying the parents; however, if one of the parents had a stroke last week and the minor is fearful that the news of her pregnancy will kill that parent the judge may find that it is not in the best interests of the minor to notify the parent. 

b) Jane Doe # 2 says this statute is unconstitutional and was done with it.  After the summer of 2000 all of the opinions have stopped and we don’t know if a judge has been found that will allow them, 2 judges have acknowledged having one of these cases

c) Jane Doe #3 is interesting because the girl testified that every time she did something wrong her father beat her Mom and the Supreme Court said this was not emotional or physical abuse of the minor.

d) This statute says nothing about the proprietary of abortion, so no recusal standards if the judge thinks he would be unfair (has strong views on abortion).

e) The standard is abuse of discretion, which is hard to have overturned yet in each of the 6 cases, the cases have been remanded back to trial court.

f) You only report abuse to CPS if you think there will be abuse or abuse has occurred and if judge believes that minor will be abused then the judge is required to approve the notification bypass and if approved there will be no abuse so there is nothing to report to CPS.  Lawyer has to report child abuse as required by statute even if the information was told to him by your client (client tells you he beats your child).  Child abuse violation is in Chapter 261.  

89. What is the duration of a protective order?

Two years or the period stated in the protective order, not to exceed two years.

90. What are the requirement regarding relationship of the parties in a protective order action?

a. Parties or members of the same family or household

b. Previous members of the same family or household

c. Spouses or former spouses

d. Persons who are biological parents of the same child

e. Foster children and their foster parents

f. Persons that have or have had a dating relationship

g. The following people can obtain protective orders:

i. Family member related by blood, marriage, former spouse, parents of the same child

ii. Household members, including those who previously lived in the same house

iii. Persons who have or have had a dating relationship, which is a continuing relationship of a romantic or intimate nature.

91. What is the significance of the disclosure provisions of the local rules?

If you don’t comply, you are excluded from putting on witnesses or evidence to testify about the matter not disclosed.  Requires disclosure even in the absence of a formal discovery request and failure to comply results in sanctions equivalent to discovery sanctions.  Penalty of inability to call witnesses or allow the evidence.

92. Can a TRO be extended and, if so, how many times?   YES.

A TRO is valid for 14 days and can be extended one time for an additional 14 days and after that it can only be extended by agreement of the parties.

93. Can an associate judge render a judgment?  NO.

94. Can an associate judge conduct a jury trial? YE

95. Is the order of an associate judge appealable and, if so, what are the requirements of that?

Yes, you have three days to give notice of appeal including weekends and holidays unless the 3rd day is a weekend or holiday and then you roll over to the next business day.  You must specify your specific grounds (designate the specific grounds upon which you are appealing).  If it is a final order your can appeal directly to the court of appeals.

96. What happens if you file an appeal of an associate judge’s ruling?

The presiding judge of that court must conduct a trial de novo dealing only with the issues appealed within 30 days.

POTENTIAL EXTRA CREDIT

97. Who is Professor Warner’s favorite team?  

The Rockets.

98. Why are they having such a lousy year?

She doesn’t know but she’s giving up her season’s tickets.

99. Marines

100. Where is Osama Bin Laden?

At the mall?
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