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Chapter 1: Mode and Order of Presentation of Evidence

A. Control by the Court

a. The only rule without an exception is this: Irrelevant Evidence is never admissible

b. Rule 102: purpose is to secure fairness, eliminate excessive costs, promote growth of evidence law in search of truth

c. Rule 401: relevant evidence is anything that attempts to prove or disprove something in evidence
d. Rule 402: all relevant evidence is admissible with exceptions.  Evidence that is not relevant is not admissible
e. Rule 403: evidence can be excluded if value is outweighed by danger of unfair prejudice

i. This is at the discretion of the judge and is rarely reversed

f. Rule 611(a): court can exercise control in order to (1) make interrogation and presentation effective for getting to truth, (2) avoid time wasting, (3) protect witnesses

g. Rule 614: court asking questions

i. Federal courts: judges participate somewhat, but they can’t be overzealous
1. They can ask questions

2. They can call witnesses.  Cross examination allowed by both parties

ii. Texas: disapproval to judges asking questions because some believe that this will make the jury think the court is conveying its opinion

iii. Objections are available, but cannot be made in front of jury… must approach bench

h. US v. Reaves, 1986:  Time limits can be placed on the attorneys so as to keep the case moving and avoid extra costs and wasted time.  Limits can also be placed on the # of expert witnesses called to prove same point
Common Forms of Objections

p. 224 in Horn Book

Narrative Response, Too General, Indefinite, Lacks Specificity:  question is indefinite in scope, making it hard for opposing counsel to anticipate if the witness with answer something that is inadmissible

Examiner would not want this either because he wants to control his witness

Nonresponsive, Narrative, Volunteered: question was not objectionable, but the witness gave an answer beyond what the question asked
Move to Strike follows, but there is a skunk in the jury box

Examiner uses “nonresponsive”

Non-examiner uses “volunteered”

Assumes a fact not in evidence: question asserts facts that have not been established and aren’t in evidence

Compound Question: single question asking multiple answers.  This can be confusing and/or misleading to the jury

Ambiguous, Vague, Misleading, Confusing: not reasonable clear and specific making it confusing/misleading to jury

Asked and Answered, Repetitive: keeps something from being a waste of time because it was already established

Cross examiner can ask an identical question as the examiner

Cumulative: calling several witnesses to establish the same thing or introducing lots of similar exhibits

Misstatement of the evidence: the question inaccurately describes evidence or draws inferences the jury is to make

Argumentative: a rhetorical question attempting to assert interrogator’s meaning

Badgering the witness, Harassing the witness, Embarrassing the witness: examiner is trying to unfairly intimidate the witness

B. Form of Questions to Witness

a. Rule 611(c): Leading questions should not be used in direct examination.  Exceptions: (1) to develop testimony, (2) questioning hostile witness, (3) questioning an adverse party, or (4) questioning a witness identified with an adverse party.  Leading questions can be used on cross-examination, because you don’t want them to give narratives (unless friendly party)
b. Reversible errors rarely occur because of wrong rulings on objections to types of questions.  Before objecting, decide if it hurts the case.  If it doesn’t matter and you object over and over, you’re going to tick everyone off.

c. Straub v. Reading Co, 1955:  In this case, the examiner constantly asked leading questions.  The defense hesitated to object because of the negative effect it can have on the jury.  Finally, the defense objected, but the leading questions continued.  The case is reversed and remanded on the grounds that the witness testified via a systematic detailed presentation given by his attorney through leading questions.  This gives the jury a distorted picture of the trial, and it is improper behavior.

i. This is a reversible error because the leading Q’s were continuous. 

d. Prof says not to use leading questions much anyway.  You want the jury to identify with your witness, which is best done by the jury listening to the witness, not to you.

i. It is okay to throw in a leading Q or two here and there because it keeps the line of questioning interesting

e. Leading Questions during Direct Examination
i. A leading question is one that clearly suggests the answer.  

ii. Leading questions are permissible at the trial court discretion.  General rule to use non-leading questions with favorable witnessed because the truth is best told by having the witness state the facts in their own words.  See exceptions in rule 611(c).

iii. Leading Q’s can be used to develop a witness’ testimony in (1) preliminary matters, because it helps expedite the trial, (2) questioning of witness having difficulty communicating, ex. child witness, or (3) to develop testimony of witness whose recollection has been exhausted.
iv. A witness is a hostile witness if his conduct is contemptuous, he refuses to answer questions, or hedges (not giving direct) answers.  A witness on the examiner’s side can become hostile.
v. A witness is identified with an adverse party if among other things, when they are employed or in a relationship with the defendant.

1. In this case, is the court required to allow leading questions?  No.  The trial court has discretion, such as if the questions would distort the testimony of a witness.  Also, even if the witness is identified with an adverse party does not mean they will be hostile.

vi. What may the trial judge do to curb abuses?  Terminate the testimony of someone.
f. US v. McKenna, 1992:  In this case, D counsel challenges the courts restriction of leading questions during cross-examination of a government witness.  The court said that if the witness proved to be hostile, then leading questions could be employed to further his testimony.  Defense instead chose to not cross-examine the witness and calls for a new trial.  Per Rule 611, leading questions are ordinarily permitted during cross-examination, but the court has discretion as to allow, or not allow, it.  New trial denied.
i. Here it was a big mistake for counsel to rest.  How can appellate court determine if it was a reversible error if the testimony was not allowed?  They can’t tell if the testimony would have hurt the case.  

g. Leading Questions in Cross Examination:  The court can restrict the use of leading questions on cross-examination when the witness is friendly to the examiner, because leading questions may have the same effect as on direct examination.  Or if the cross exam is giving favorable evidence, LQ’s may be limited.

C. Scope of Cross-Examination

a. Rule 611(b): cross-exam should be limited to things brought up in direct exam and things relating to the credibility of the witness.  The court may allow more if they want.
b. US v. Segal, 1976.  In this case, the defense appeals on grounds that cross-exam of P’s witnesses was improperly restricted.  Several tapes of conversations were played during trial.  The court correctly limited the replaying the tapes on cross-exam to save time.  But, the court did not allow parts of the tapes or transcripts to be heard in cross-exam if they were not heard during direct exam.  While this is to limit the cross-exam to matters brought up during direct exam, questioning of the witness that goes to his credibility is proper.  Reversed.  

c. American Rule is of Restricted Cross-Examination: scope of cross-exam must not extend past subject matter testified to in direct exam.
i. Used by federal courts, including TX fed cts
d. English Rule is of Wide-Open Cross-Exam: scope includes anything the witness is knowledgeable about.

i. Used by TX state courts
ii. Recommended by advisory committee; Congress chose American rule

e. The scope of re-cross-examination is limited to the scope of re-direct examination, etc.
Chapter 2: Objections and Offers of Proof

A. Rule 103: Rulings on Evidence

a. Effect of erroneous ruling: you can’t have an error from a ruling unless that ruling substantially affects the rights of a party and
i. there is a timely objection or motion to strike stating the grounds or
ii. in case of excluded evidence, the substance of the evidence was made known to the court by offer of proof or other context.  Puts on the record what the evidence would have been if the question had been allowed to be answered.  Appellate court can then tell if it was prejudicial.  This applies to direct, not cross examination.
1. Motion in limine objections need not be renewed during trial when what you objected to is brought up

iii. (keeps a party from getting a reversal because of error unless it affects fundamental rights and an objection was raised at trial)

iv. (recognizes that there are harmless errors)

b. Record of offer and ruling: judge can add stuff to support the decision of the court
c. Hearing of jury: the trial will be done so that the jury doesn’t hear stuff they shouldn’t
d. This section provides an “escape hatch” for plain errors.  Plain error: an error that is so obvious and prejudicial that an appellate court should address it despite the parties’ failure to raise a proper objection.  
e. Harmless Error:  an error that did not affect a substantial right of a party

B. Contemporaneous Objection

a. US v. Spriggs, 1996: D’s are car salesmen that were caught trying to sell cars to undercover cops posing as drug dealers.  During the testimony of an expert witness, it was said where drug dealers go to get cars with no questions asked.  Long after cross examination, defense raised concerns about hearsay.  They didn’t ask for a motion to strike until the next day.  D counsel screwed up because they didn’t do things timely.  The court reviews the case for plain error, but does not find one.
b. “but for” test: is the evidence so bad that but for the evidence, D would have been not guilty?
c. Procedure to make an objection:  (varies everywhere) Stand up, say objection, say what the basis for the objection is, other attorney responds, court rules.  If an argument needs to be made, it’s done away from jury.

d. Pretrial objections

i. Motion in limine: an objection made pretrial or during a trial before a witness is called or before evidence is offered.

1. Courts don’t have to rule at this time, but may instead may tell counsel not to mention certain things until he does rule

ii. If a pretrial ruling is dependent on an event occurring at trial, there is no right to appeal the ruling if the event never occurs

iii. If counsel loses the motion to exclude evidence, he may elect to bring it out at the trial himself
1. ex. prior convictions 

2. this removes the sting

3. this keeps the jury from thinking you’re hiding something

4. But, you waive a right to appeal from the ruing admitting the evidence
iv. They need not be renewed if the trial judge’s initial ruling was definitive.

e. Objections should be made as early as possible, or else it may be considered waived.

i. Flexibility allowed

ii. Ex. objection made after completion of testimony because judge was questioning the witness

f. Motion to strike: used in the following circumstances (1) when a non-responsive answer is made to a question unobjectionable in itself (2) improper testimony is volunteered in response to a proper question (3) when evidence has been admitted subject to further proof which is never offered

i. The jury should be told not to consider the answer, but failure to tell them that is not necessarily a reversible error

g. When hearing objections, judges may (1) rule without hearing argument (2) have attys approach the bench (3) excuse the jury

h. Running/Continuing Objections: if you have the same objection over and over, ask the court for a continuous objection for the record to show that you did object to the whole line of questioning

C. Requirement of Specific Objection

a. US v. Wilson, 1992:  D was charged with conspiracy to distribute drugs.  A gun was found in his possession and was admitted into evidence at trial.  He objected saying that its prejudicial.  Per 403, things can be excluded if its probative value is outweighed prejudice.  D says the gun had little to do with things because he was not on trial about possession of drugs.  The court said that they ruled not to exclude it because it was a tool of the drug trade.  D did not object at that time, therefore, he waived his right to appeal.  Ct says that with the amount of evidence against D, the conclusion can not be made that the jury would have ruled differently if not for the gun.  No plain error.
b. Where a party has changed his position on appeal and tries different arguments, if he had enough time to make the argument in a trial court, he cannot raise the issue on appeal.
c. General vs. Specific objections: must make a specific objection.  Point out to judge how something is inadmissible, especially if it is evidence admissible against 1 co-D, but not the other.  

D. Rationale for Requiring Specific and Timely Objections

a. Owen v. Patton, 1991:  Owen is suing Patton, an owner of a bar, because he was beaten up by someone he says works for Patton.  Owen’s convict friends were brought up in cross-examination.  Owen’s attys did not object formally, so even though the line of questioning was improper and irrelevant, there is no plain error to base a new trial on.
Factors courts use to determine if an error is harmless

Whether the error admitted cumulative or single point evidence
Whether the court gave timely and curative instructions

Whether the evidence was relied upon by counsel in argument

Whether the error was discrete or pervasive

Whether the evidence was properly admitted for one purpose, but used for another

Long or short trial 
b. Limitations on a court’s power to reverse errors that were not brought up in trial court: (1) There must be an error, (2) It must be plain, (3) It must affect substantial rights.

c. Burden is on appellant to show plain error and its effect on the verdict

E. Offer of Proof

a. Offer of proof: a presentation of evidence for the record usu made after the judge has sustained an objection to the admissibility of evidence, so the evidence can be preserved on the record for an appeal of the judge’s ruling.

b. US v. Winkle, 1979:  D says the trial court erred when it excluded his versions of conversations as hearsay.  Court will not even consider the correctness of a decision to exclude evidence if no offer of proof was made at trial.  Defense counsel's statement that defendant would testify as to his version of conversations he had with other witnesses was not sufficient to make known to court the substance of the evidence and did not constitute an adequate offer of proof.  Dissent says that other people were testifying about what they said and that D’s testimony was to be used only to say what he said.  
c. Methods for giving an offer of proof

i. Atty speaks for the record concerning the anticipated content of excluded testimony

ii. Atty submits a statement which says what the witness would have said had he been given the chance to answer

iii. Atty submits a statement which says what the attorney thinks the witness would have said had he been given the chance to answer

iv. Court can excuse the jury and allow the attorney to Q&A the witness

d. Pro Se litigants have to follow the offer of proof requirement

e. If the cross examiner is not prepared for the witness, he will be given leniency in his offer of proof

i. Cross examiner doesn’t have to offer proof, but he should
Chapter 3:  Competency

A. Requirements for a witness to testify.  The witness must: (1) take an oath, (2) have perceived something important to the case, (3) recollect what was perceived, (4) be able to communicate the testimony

B. Status

a. Rule 601:  every one is competent except as provided in the rules.  In civil actions, competency is determined by state law in diversity cases in federal court.
b. US v. Bedonie, 1990:  D says that the statements of the witnesses are inconsistent and therefore the witnesses are incompetent and should not be heard.  The credibility of the witness is for the jury to decide.  The district court has discretion in determining the competency of a witness, and unless its decision was an abuse of discretion, it will not be reversed.
c. Attorneys and their staff working on a case cannot be a witness in the case because the attorney is supposed to be a neutral party and he cannot vouch for his client
d. Witness under the influence?  Used for credibility.  Only in cases of hallucination is a level of incompetency reached.
e. Dead Man’s Statute:  purpose is to prohibit the living from making fraudulent claims against the estate of a dead guy

i. A party with a financial claim against an estate cannot testify about personal transactions or communications with decedent because he may be biased by his financial interest and cannot be contradicted by decedent.

1. Unless corroboration or called by other side

ii. Used in Texas

f. Rule 606: Competency of Juror as Witness

a. A member of the jury may not testify as a witness in front of the jury in the trial of the case the member is a juror in.

b. A jury cannot testify about what went on in deliberations except when outside influence or prejudicial info improperly brought
g. Tanner v. US, 1987:  2 jurors came forward and told the prosecuting atty about the alcohol, pot, and cocaine consumed during the days of the trial.  D requested a new trial, district court denied it.  Common law rule here prohibits the admission of juror testimony to impeach a jury verdict, except extraneous influence that may have affected the jury.  Not allowing the testimony ensures full discussion in jury rule, juror’s willingness to return an unpopular verdict, and community’s trust in the jury system.  Other checks on the jurors are available, such as voir dire, observation by court, observation of each other.  DC affirmed.
h. Acceptable exceptions to rule 606(b): reading newspaper accounts of the case, court personnel comments about the case, bribes, threats, law books, jury visiting scene, juror lying on voir dire
i. Unacceptable exceptions to rule 606(b): drugs or alcohol use, inattentiveness, ignoring instructions, pressure from other jurors
j. Rule 605:  the judge of the trial cannot testify in the trial as a witness.

i. Includes court clerks

k. The judge cannot visit the scene of the crime without counsel

C. Foundational Competence

a. Rule 603: witness must take oath to testify truthfully
b. An oath is sufficient if it is in a form that lets the witness know in his conscience that he has a duty to tell the truth.

c. Ferguson v. Commissioner of Internal Revenue, 1991:  Ferguson refused to take the regular oath based on biblical passages that make her think the words “swear” and “affirm” are bad words.  She offered a substitute.  The TC denied her request as insufficient because it does not acknowledge that the government may prosecute for perjury.  Because the judge didn’t even attempt to accommodate Ferguson, the case is reversed and remanded.
d. If a witness refuses to take the oath, they may not be allowed to testify or they could be held in contempt.

e. Capps v. Commonwealth, 1977:  in this case, a 5 ½ year old girl was allowed to testify.  Appellant says she should not have been allowed to testify because she is incompetent.  It is the duty of the trial court to determine if a witness is competent to testify.  The girl was asked a series of questions that revealed that was she competent to testify.  It is the jury’s job to determine the weight of her testimony.  Affirmed.

f. A child need not know the exact meaning of the oath, as long as they understand the obligation to tell the truth

g. It’s hard to cross-exam a child, because the jury won’t like you if you upset the kid

h. Excited utterances are an exception to the hearsay rule.  While kid may be too young to testify, the excited utterance may be admitted, especially in child abuse cases.

i. 14 is the age of competency at common law.

j. US v. Phibbs, 1993:  D challenges the testimony of two witnesses on the grounds of incompetency saying that they are mentally incapacitated.  The federal rules disfavor barring witnesses due to mental incapacity.  The court observed the witnesses seemed to know where they were and what they were during while testifying, and allowed their testimony.  The defense may use indications of their mental incapacity to attack their credibility.  Affirmed.
k. Rule 602: a witness must have personal knowledge of the matter
l. US v. Davis, 1986:  D had been convicted of a felony and therefore could not possess a firearm in interstate commerce.  In MS, he was found with 7 firearms; 2 of which were proven to be transported from TX to MS after his felony conviction.  D tried to disallow the testimony of the HPD officer that put the 2 guns in the police property room, because the cop wasn’t there when they were released to D.  D counsel did not try to prove that the cop didn’t have personal knowledge of the release.  The court says that the witness had personal connection to the subject matter.  No reversible error.
m. It is up to the jury to decide whether the witness is really knowledgeable.  

n. Gladden v. State, 1951:  D was convicted of drunk driving.  The cops that arrested him said they observed him while driving and thought he was drunk.  D wants to exclude their observations.  The court allowed them because a witness should be considered competent to testify as to what he did observe.

o. Rule 612:  A witness can use a writing to refresh him memory for the purpose of testifying during or before testifying.  The adverse party can have the writing to inspect and cross exam on.  *This rule is used a lot*

p. Baker v. State, 1977:  D convicted of murder and robbery.  This issue is whether or not a cop, in order to refresh his memory, can read a report written by another cop that would clear the D.  The TC said no.  Reversed.  A writing (or anything else) can be used to refresh the memory of a witness even if it was not made by the witness, even if it was not made of firsthand knowledge and even if the witness cannot now vouch for the fact that it was accurate when made.  

i. This is not hearsay because after the refresher, he remembers; he does have personal knowledge

Past Recollection Revived vs. Recorded

*Know difference*

Revived means that after refreshing, the only source of the evidence is the testimony of the witness.  The document itself is not read into evidence, it is just used to trigger memory.

Recorded means a record concerning a matter about which a witness once had knowledge, but does not remember now, even when looking at the document.  This is an exception to the hearsay rule.  The document is read for evidence, but is not an exhibit unless the adverse party offers it.

q. Rule 803(5):  recorded recollection is not excluded by the hearsay rule.  It had to be true when recorded.  It is not used to refresh memory, because the witness just plain doesn’t remember.
r. Adopted Statement:  US v. Williams:  D cashing forged government checks.  Witness said to a cop who made a report that the checks were stolen from someone else and given to D.  Is this evidence admissible?  Yes.  To be admissible, the record must have been made or adopted by the witness when the matter was fresh in his mind and reflected that knowledge accurately.  Conviction affirmed.

i. Total lack of memory required at common law.

s. Hypnotic Refreshed Memory:  People v. Zayas, 1989:  Murder.  A cop testified under hypnosis about the license plate that linked D to the scene.  The SCt ruled that a D may introduce hypnotic evidence because the D’s right to testify outweighs the State’s interest in excluding prejudicial evidence.  However, this applies to D, not to just any witness.  Conviction reversed.  Remanded.

i. Problems with hypnotic testimony

1. Suggestible state

2. Confabulation (making things up to fill in the blanks in a story)

ii. 3 Approaches to hypnotic testimony

1. per se admissible (jury decides credibility)

2. trial judge decides credibility

3. per se inadmissible (not admitted period)

iii. Procedural safeguards of hypnotic testimony: (1)trained hypnotic (2)hypnotist must be neutral party (3)only hypnotist and subject in room (4)record of statement before, during, and after session (5)pre and post statements should correspond

iv. If a suspect is shown to the witness before hand and then during hypnosis, the witness describes him, it will become per se inadmissible.

v. Texas uses case by case approach

t. Interpreters:  Watson v. State, 1980:  murder.  D claims the TC screwed up by letting an incompetent witness testify.  Agreed.  Reversed.  The witness had suffered a stroke and could not communicate very well.  The witness had a translator, but the court cannot be sure that she was interpreting his grunts correctly.  If a person afflicted with a physical or mental disability possesses sufficient intelligence to receive correct impressions of events he sees, retains clear recollection of them and is able to communicate them through some means there is no reason for rejecting his testimony.  Here, he could not communicate them with certain accuracy.  Reversed.  Remanded.
u. Interpreter needs to be an expert
v. Interpreter swears to interpret verbatim.
Chapter 4:  Relevance

A. Rules dealing with relevance

a. Rule 401:  relevant evidence is that having a tendency to make existence of a fact more or less probable

b. Rule 401:  All relevant evidence is admissible, subject to exceptions.  Irrelevant evidence is never admissible (no exceptions!)

c. Rule 403:  even though relevant, evidence may be excluded if its probative value is substantially outweighed by unfair prejudice, confusion of issue, misleading jury, etc.

B. Any Tendency

a. Circumstantial evidence: its up to the judge to determine whether, if believed, the disputed fact is more or less probable

b. US v. Foster, 1993:  Here the issue is relevance as to what witness could see.  Cop busting a drug deal identified 1 of 2 people in a car.  If he couldn’t see the guy in the back seat, how could he identify the person in front?  The court says that evaluating all the evidence on a particular issue is the jury’s job.  

c. Each piece of evidence need not be conclusive.  To be relevant, it is enough that the evidence has a tendency to make a consequential fact a little bit more or less probable.

d. Evidence can be excluded on remoteness, meaning it’s too far removed in space or time from the thing it’s offered to prove.

e. Evidence is conditionally relevant when its probative value depends upon the existence of another fact.  Be sure to prove how the 2 pieces of testimony match up.

C. Fact of Consequence

a. Collateral Source Rule (p. 124):  benefits or compensation received by an injured person from a separate source such as insurance do not serve to reduce damages owed by a tortfeasor.  This rule prevents defending parties from proving that claimants have already collected for their injuries.

D. Sources of Authority for Excluding Relevant Evidence

a. Federal prosecutors subject to ethical rules of the state

E. Rule 403 Balancing Test

a. Reversal on 403 is hard to get

Rule 403 Balancing Test
*slanted in favor of admissibility

Probative Value of Evidence << Danger of Unfair Prejudice

Grounds for Exclusion
Unfair Prejudice:  

excessive emotionalism  
· Ex:  D on trial for felon in possession of firearm.  Court may exclude evidence that the prior conviction was for the murder of a 7-year-old girl, because the nature of the evidence might inflame the jury against the D.
jury unable to limit use
· I.e.:  jury is likely to misuse the evidence in some way or be unable to follow a limiting instruction.

undue weight
· I.e.: jury may give a piece of evidence undue weight

Confusion of the Issues:  it may be likely to confuse the issues in the case, such as by distracting the jury with collateral matters.
Misleading the Jury
Waste of Time or Undue Delay

Needless Presentation of Cumulative Evidence

b. Almost all evidence is designed to be prejudicial (to help one side and hurt the other);  403 is not concerned with prejudice per se, but is concerned with unfair prejudice.
c. Guam v. Shymanovitz, 1998:  porn case.  Here a motion in limine to have the evidence admitted was filed by prosecution.  Because, if they ask the question dealing with the porn, it may be improper and objected to, which may lead to a reversible error.
d. Consciousness of Guilt:  US v. Hankins, 1991: D escaped from jail.  His escape was offered into evidence.  He appeals his conviction on grounds that the evidence is inadmissible.  The court says that it is admissible as circumstantial evidence of consciousness of guilt.  It can be inferred because he escaped because of the charges against him.  He gives other reasons, which the jury may weigh.  D says that the overall evidence against him is not overwhelming, and therefore, the evidence of his escape makes his case look worse.  Evidence against a D, which is otherwise relevant or admissible, should not be excluded because the total evidence is not overwhelming.  Conviction affirmed.

e. If the actor had a guilty mind, the jury can infer that he was involved in the illegal activity.

f. When a D flees, bribes a juror, or threatens a witness, this is admissible as consciousness of a guilty mind.
g. Poverty or Wealth:  Hall v. Montgomery Ward, 1977:  P was an employee of D.  P was mentally retarded and was coerced into signing forms stating that he had stolen $5000 worth of property from D.  P suffered emotionally.  During trial P offered evidence that he could not have the amount of property that D said he had, because of the poverty he lived in.  P offered evidence of D’s wealth to support exemplary damages.  The jury needs to know of the extent of D’s holdings in order to know how large an award of damages would punish the D.

h. Evidence of wealth is usually admissible for the purpose of assessing punitive damages.

i. In Texas, trial for damages are held separate from trial for liability/guilt.

j. Similar Occurrences:  Nachtsheim v. Beech Aircraft, 1988:  In this case, Mr. Steil was killed in an airplane accident.  P wanted to admit evidence a subsequent crash, St. Anne’s, to show how it was not their fault.  The court denied admitting the evidence saying that the probative value of the testimony did not outweigh the prejudicial effect.  Because there were so many dissimilar facts and so few similar facts, it would add to the confusion and distraction of the jury.  No error.  Judgment for D affirmed.
i. The accident they are trying to compare would have to be substantially similar!

ii. Notice of a defect and no action is admissible.  A prior accident can be considered notice of defect.

k. Non accidents are admissible as long as the situations are substantially similar.  “We’ve never had an accident caused by this before.”

l. Evidence of other accidents is admissible to prove impossibility and infeasibility, but substantially similar circumstances requirement applies.

m. Evidence of prior claims (professional plaintiff) is not admissible unless you can establish fraud.

n. Prior contracts admissible to prove intent

o. Gruesome Pictures:  Terry v. State, 1973:  D was convicted of murder without malice of his infant son.  D appeals the admission of pictures of the baby.  Pictures are admissible as a form of communication from the deceased.  Some pictures are of the nude body of the baby, showing the nature and extent of the injuries.  These pictures are admissible, because they show the continued harm to the child, which contradicts D’s claim that she unintentionally dropped the child.  Another picture is of an x-ray of the arm.  This is admissible because it bears on the degree of the atrociousness of the crime.  The other pictures are of an autopsy.  These exhibits are inadmissible because one sees what the doctor did instead of what D did.  The extent of the injuries was already shown by the other pictures, therefore these pictures were wrongly allowed.  Reversed and remanded.
p. Implicating Another:  US v. McVeigh, 1998:  In this case, D is appealing a death sentence for bombing the OKC federal building.  There is a ton of evidence against him.  However, he claims that another group, Elohim City, was involved in the conspiracy to destroy the building.  He’s hoping that by saying they might have done it, he’d be cleared by reasonable doubt.  The court did not allow admission of evidence dealing with Elohim City, saying that it’s probative value was outweighed by unfair prejudice, confusion of the issues, and confusing the jury.  While D has the right to attempt to establish his innocence by showing that someone else did it, a D must also show that his evidence is sufficient enough to show a nexus between the crime charged and the other person.  It is not enough that D offers unsupported speculation that another person may have done the crime, as the evidence will confuse the jury and invite them to make a decision based on emotion or prejudice.
q. For evidence incriminating others to be admissible, it must prove that the other person committed some act directly connecting him with the crime (corpus delicti) and tends to clearly point out that someone besides the accused is guilty.  Also, motive and opportunity
F. Evidentiary Alternatives and Stipulations

a. Old Chief v. US, 1997:  A violation of gun law prohibiting possession of a gun by someone with a prior felony conviction.  Ds don’t want full evidence of the prior conviction to be admitted, as it may influence the jury.  When all that is being proved is evidence of the prior conviction, did the court err by letting a full record of the prior judgment into evidence?  Yes.  The risk of the unfair prejudice did substantially outweigh the discounted probative value of the record of conviction.
b. Stipulation:  an agreement, admission, or concession made by parties in a trial.  It’s usually used to avoid delay that might result from the procedurally getting something into evidence.

c. The trial judge has discretion to exclude evidence when the opposing party is willing to stipulate to the point being proved.  For example, if the prosecutor offers a photograph of a murder victim to establish the location of the body, the defendant might offer to stipulate to the location of the body.  A party is not necessarily required to accept an opponent’s offer to stipulate, however.  Courts reject stipulations when they are incomplete or would unfairly deny a party the full force of its proof.
Chapter 5:  Special Rules for Relevance

A. Subsequent Remedial Measures

a. Rule 407:  Post-accident measures, taken to prevent future accidents of the same nature, are excludable when offered to prove “negligence or culpable conduct,” or to prove “a defect in a product, a defect in a product’s design, or a need for a warning or instruction.”  Such measures may be shown when the purpose is to prove other points.  There are exceptions (see below).

b. Texas’ rule is the same as federal, except it says “nothing precludes negligence in products cases to prove strict liability”

c. Rationale

i. Subsequent measures do not indicate prior negligence or fault

ii. Parties should be encouraged to make repairs or measures to prevent future accidents, and admitting proof that they did so would discourage those measures

iii. It’s unfair to penalize responsible behavior by proving it over objection

d. This rule does apply to product liability suits in federal court

e. What if someone else repairs it?  Not covered by rule, so it’s admissible.

f. Exceptions

i. Does not apply when proving other points (such as ownership or control of the premises)

ii. This evidence is allowed if it refutes testimony (and impeaches the witness)

iii. Allowed if it’s offered to prove that it would be infeasible to make a particular change that would prevent similar accidents

iv. Post accident changes are admissible to prove feasibility only if controverted (disputed)
g. Strict Liability, Feasibility, and Control:  Cameron v. Otto Bock, 1994:  Mr. Cameron had a prosthetic leg made by Otto Bock.  The leg broke and he suffered a hip fracture.  Judgment for D.  P appeals saying that subsequent letters from D to their customers should be admitted.  These letters, if sent earlier, may have prevented P’s accident.    P says that these letters are evidence that D breached warranty of merchantability and fitness.  The trial judge correctly excluded the evidence because it was a measure taken after the accident and therefore inadmissible.
h. Considered a substantive issue (Erie)
B. Compromise and Offer of Compromise

a. Rule 408:  excludes settlement agreements and statements regarding efforts to reach a settlement when offered to prove either liability or the invalidity of a claim or its amount.
b. Exceptions:

i. Does not require exclusion of evidence presented during negotiations if it is otherwise discoverable

ii. Does not require exclusion when the evidence is offered for another purpose

c. Disputes, Waiver, and Other Purposes:  Alpex Computer v. Nintendo, 1991:  letters offering settlement and licensing are not excluded because there was no dispute
d. Mary Carter agreement:  Given P v. B and A.  You give me $1000 to settle.  If I collect more than $1000 from A, I’ll give excess back to you.  Improper because now B has a financial interest in P’s recovery.

C. Payment of Medical or Similar Expenses

a. Rule 409:  Proof that a party paid the medical expenses of another is inadmissible when offered to show the party is liable for the injury.  This applies to payment of similar expenses too (such as rehabilitation).  This does not apply to statements made by the party who pays the expenses.
i. No requirement for dispute

b. Admission of Fault: Arnold v. Owens, 1935:  D hit P, a pedestrian, with his truck.  Later, he came to her house and said he would help pay hospital expenses.  This evidence is excluded because a voluntary offer of assistance made upon an impulse of kindness or sympathy is not admission of culpable causation.
D. Inadmissibility of Pleas, Plea Discussions, and Related Statements
a. Rule 410:  Exclusionary principle covering statements made during plea negotiations, etc: When a plea is withdrawn and the case goes to trial, the plea and the plea bargain themselves are excludable.  Pleas of nolo contendere (“no contest”) may be entered only by court permission; they are excluded from later civil litigation.  Statements made by D’s or their lawyers during plea bargaining are excludable if the process fails to reach agreement and the case goes to trial.  Statements given by suspects to police are generally not excludable as attempts to engage in plea bargaining.  This rule allows use of plea bargaining statements by the D in trials for perjury or false statement.
i. To be excluded, it must be plea negotiation with atty or prosecuting authority… not some random guy.

b. Use of Pleas for Impeachment: US v. Udeagu, 1986:  Evidence of incriminating statements made in connection with a plea of guilty which is later withdrawn may not be used against D at trial as part of the government’s case-in-chief as evidence of his guilt.
c. Plea vs. Confession: A confession only relates to a set of facts.  A guilty plea is an admission of all the elements of the crime charged.

d. Can the Protection be Waived?  US v. Mezzanatto, 1995:  the accused can waive the bar against the impeaching use of plea bargaining statements by signing a plea bargain containing a waiver clause.
e. US v. Burch, 1998:

E. Liability Insurance

a. Rule 411:  proof of liability insurance cannot be used to show negligence or other wrongful conduct, because it is irrelevant on issues of carefulness versus negligence and proof of liability could easily be misused.

b. Permissible Uses of Liability Insurance:  Bernier v. Board of County Road Commissioners, 1983:  P was injured on a road maintained by D.  D said they cannot afford to fix the road, nor to pay a judgment to P.  P says they have liability insurance, therefore, the evidence of liability insurance should be admitted to counter testimony.
c. The existence of insurance is some evidence of ownership and control which falls under an exception to rule 411.

d. Proof of liability insurance is admissible to prove biasness or prejudice of a witness.

Chapter 6:  Character Evidence, Prior Bad Acts, and Habit  (Ch 6 in HB)
A. Character evidence is used to show the nature of a person as it pertains to a particular trait (reckless, careful, hot-tempered)

a. 2 categories of character evidence (keep them separate!)

i. substantive character evidence:  when a character trait is relevant to an issue in the case

ii. impeachment use of character evidence: while not relevant to the issues, it is an attempt to discredit the witness so that the witness seems unworthy of belief to the fact finder

b. Circumstantial use vs. character in issue

i. character is in issue when a person’s character is a material fact that under the substantive law determines the liabilities and rights of the parties
ii. circumstantial use is to introduce evidence of a person’s character to show that on a particular occasion the person acted in conformity with his character
c. once it’s determined if character evidence is admissible, use 405 to determine what method of proof to use to present the evidence to the court:  reputation testimony, opinion testimony, and specific instances of conduct

i. reputation:  offered by the testimony of a witness shown to be familiar with the person’s reputation in the community

ii. opinion:  allows opinion evidence by a character witness

iii. specific instances of conduct:  usually excluded because of its tendency to consume time

d. Rule 404(a):  character traits are not admissible to prove similar actions except (1) as offered by accused or offered by prosecution to rebut the same; or if offered about the accused and admitted under part 2, (2) as offered about the victim by accused or prosecution to rebut, or evidence of peacefulness trait to rebut that victim was first aggressor, (3) evidence of the character of a witness (see rules 607, 608, 609).  
i. Criminal trials only
ii. Amendment to (a)(1):  when the accused attacks the character of an alleged victim, the door is opened to an attack on the same character trait of the accused
iii. TX too.

e. Rule 404(b):  evidence of other crimes are not admissible to prove that D did it now.  It is admissible for other purposes (like plan, motive, identity, etc) as long as prosecution warns the defense team about it.
i. TX too

f. Rule 405 Methods of Proving Character:  (a) if admissible, the evidence is allowed by testimony of reputation or as an opinion.  In cross, inquiry is allowed into relevant specific instances of conduct.  (b) proof may be made of specific instances of that person’s conduct if their trait is essential to charge, claim, or defense.
g. Rule 406  Habit; Routine Practice: evidence of habit (of a person) or routine practice (or an org) is relevant to prove that the conduct of the person or org on a particular occasion was similar to the habit or routine practice.
B. The Rules of Substantive Character (the editors made up 11 rules to help explain the rules of substantive character)
a. Opinions allowed in Texas.

b. Character Rule 1:  The circumstantial use of character evidence is not permitted in a civil case.
i. Ginter (beneficiary) v. Northwestern Mutual Life (ins. co.), 1984:  The P wants the policy paid out.  D says that the insured decedent didn’t disclose psychiatric treatment, therefore they would not have to pay.  P says that any inaccuracies were not material in consideration of issuance of the policy.  P wants testimony about good character to be admitted.  Court says no.  They cite and disagree with a case that said that character evidence is permissible in a civil case if the case is like a criminal one and if the decedent’s character was at issue.  The court says that the drafters of rule 404(a) explicitly intended that character evidence be excluded from civil trials.
ii. Why is character evidence excluded from civil and not criminal trials?  Because life or liberty is at issue in a criminal trial.  Anyone can find someone to testify to good character.  It’s a weak piece of evidence.
1. Texas: party accused in a civil case about moral turpitude—reputation is allowed.

iii. There is no exception that says that character evidence is allowed in a civil case based on a criminal act.

c. Character Rule 2:  When character is in issue in a civil case, evidence of that character trait is admissible.  This evidence may be proven by reputation, opinion, and specific instances of conduct.
i. Schafer v. Time, 1998:  In this case, Time printed a picture of P calling him another name and saying he was a traitor to the US government and helped bomb a plane.  P sued for defamation and the trial court ruled for Time.  P says that the trial court should not have allowed questions dealing with acts of misconduct.  The court says that character evidence is an essential element of a claim or charge if it alters the rights and liabilities of the parties under substantive law; two examples given by advisory committee: (1) chastity of a woman when its an element of the crime and (2) competency of a driver in an action about giving a car to an incompetent driver.  Some states allow good and bad character evidence in an action of damage to reputation.  So the court allows the character evidence.
ii. Character is in issue only when a party’s possession of the particular trait is a material consequential fact in determining the legal rights and liabilities of the parties.

iii. Child Custody:  fitness to provide care or being a good parent is in issue, evidence admissible
iv. Negligent Hiring or Supervision:  evidence of the bad character of an ee may be an issue where the employer is sued for negligent hiring or failure to supervise an ee.

v. Fraud or Negligence:  reputation of the D is not in issue just because the claim is based on fraud.  Evidence of good moral character is not in issue in a simple negligence case.

vi. Driving: negligent entrustment of car also in issue

vii. Damage to Reputation: in issue also

d. Character Rule 3:  In a criminal case, the prosecution may not offer character evidence concerning the D in its case in chief.
i. US v. Williams, 1984:  In this case, a detective testified that he knew D as “Fast Eddie.”  D said this caused him undue prejudice.  The nickname was not offered to help identify D, but was completely unrelated to the proof against D.  Court agrees saying that the testimony of the cop might suggest to the jury that the D had some sort of history or reputation for unsavory activity.  This is not a harmless error because the properly admitted evidence wasn’t very strong.
e. Character Rule 4:  In a criminal case, character evidence of a pertinent trait of the D is admissible if offered by the D, after which the state may offer rebuttal evidence.  Proof may be made only by reputation and opinion.
i. Michelson v. US, 1948:  the state may not show D’s prior trouble with the law, specific criminal acts, or ill name among his neighbors, even though such facts might logically be persuasive that he is by propensity a probable perpetrator of the crime.  It is said to weigh too much with the jury and so over-persuade them as to prejudge one with a bad general record and deny him a fair opportunity to defend against a particular charge.  The overriding policy of excluding such evidence is the practical experience that its disallowance tends to prevent confusion of issues, unfair surprise, and undue prejudice.  Wilks likes this case!
1. If reputation is not in issue, even if D opens the door to reputation, you can’t use specific acts.  Impeaching credibility of witness is allowed, though:  You can say “have you heard that x kicked his dog?”  Witness can say yes or no.  That’s it.  Prosecution can’t pursue it further, because it’s not a case about kicking the dog.  Prosecution must prove that there is some substantial basis for saying that he kicked the dog.

2. “Have you heard?” (community opinion) vs. “Did you know?”  (witness’ opinion)

ii. Pertinent = Relevant.  Make sure that the character traits have something to do with the crime.
iii. Good moral character is a pertinent trait in criminal actions

iv. “Being prone to law-abiding conduct” is not a character trait, but is a conclusion drawn from character traits such as honesty, reliability, and rectitude

v. Honesty: pertinent trait to bribery and receiving stolen goods; but not to assault or drug possession charges

vi. Truthfulness: pertinent trait to robbery, burglary, theft; but not to assault, kidnapping, FI

vii. Character can be proven by reputation and opinion testimony, but not through specific acts of D
f. Character Rule 5:  In a criminal case, character evidence of a pertinent trait of a victim is admissible if first offered by the D, after which the state may offer rebuttal evidence as the victim as well as on the same trait of the D.  Proof may be made only by reputation and opinion.
i. US v. Keiser, 1995:  evidence of an altercation out in the hallway of the court building is not admissible because it is a specific act.  Reputation and past acts can go to fear (self defense), but in this case the problem is that the act in question is subsequent, so it can’t be relevant to the state of mind at the time of the shooting.
ii. Examples:  Assume a criminal defendant calls a character witness to testify the victim has a reputation as an aggressive person.  Also assume the defendant does not call a witness to testify the defendant is peaceful.  Could the prosecution properly call a witness to testify:

1. The victim has a reputation as a peaceful person?

2. One witness has an opinion the victim is peaceful?

3. The victim once stopped a bar fight by calming the participants?

4. The defendant has a reputation as an aggressive person?

5. The defendant has beaten his spouse?

g. Character Rule 6:  In a homicide case, if the D offers evidence that the deceased was the first aggressor, the prosecution may then offer rebuttal evidence of the peacefulness of the victim.  Proof may be made only by reputation and opinion.
i. State v. Hicks, 1982:  The D killed the victim in a barfight.  P offered evidence that the victim had never become physically violent.  D never raised the issue of self defense or that the victim was the first aggressor.  So, it was error that P offered evidence of the victim’s peaceful character.  But this error is harmless because it did not result in prejudice to the D.
h. Character Rule 7:  In a criminal case, when character is an essential element of a charge, claim, or defense, proof may be made by reputation, opinion, and specific instances of conduct.
i. Character Rule 8:  Any character witness may be cross-examined concerning that witness’ knowledge of specific instances of pertinent bad acts committed by the person whose character that witness has endorsed; the cross-examiner must have good faith proof that the acts occurred. 
i. US v. Holt, 1999:  D convicted of knowingly and intentionally transferring an automatic weapon.  During the trial, D introduced evidence that he was law abiding and honest.  The P then introduced evidence that he was behind in child support payments and possible sexual harassment at work.  (P should say to jury that this is for credibility of witness, not character)  D says that these pieces of evidence are irrelevant, but there were no objections at trial (so he waived his right to appeal on this point).  Therefore, the only way to reverse is if the error seriously affects the fairness, integrity, or public reputation of judicial proceedings (aka plain error).  The court says that these pieces of evidence are relevant to D’s reputation and character.  Also, by calling witnesses to testify regarding his reputation as law-abiding, D opened the door for the P to examine the witness’ familiarity with his reputation.  No plain error.
ii. Texas courts are reluctant to use plain error.

iii. Be careful not to open the door in any way to character evidence.

iv. US v. Bruguier, 1998: Aggravated sexual abuse.  D said there was error when the court allowed a number of irrelevant and prejudicial items of evidence to be introduced.  D introduced evidence that he was a good father.  When he did that, the prosecution can then offer evidence in rebuttal, which can be offered by reputation or opinion.  Here, 2 witnesses said that D was a good father and in cross-exam, both said that they were unaware of a finding of neglect by social services and 2 years of supervision by CPS.  While procedure was not followed correctly (when a did you know question is asked, a preliminary proceeding without the jury should be done.  The gov then gives its evidence that that evidence is true, and defense can rebut.  Then the court will make a decision as to whether or not the gov had a good faith basis for asking the question), it did not adversely affect D’s rights.  No reversible error.
j. Character Rule 9:  Similar Acts—specific instances of conduct are admissible to prove intent, motive, plan, design, or any purpose other than character, so long as the probative valued of the evidence as to its not-for character purpose is not substantially outweighed by the risk of prejudice, confusion, and undue delay.
i. US v. Carroll, 2000:  armed robbery.  D claims error because evidence of a prior conviction (robbery of a bank) was admitted.  In order to use such evidence, it must be determined that, based only on the evidence comparing the past acts and the charged offense, a reasonable juror could conclude that the same person committed both crimes.  The court concludes that because of the generic nature of the crimes and because they are 10 years apart, the prior conviction is not relevant to prove identity because no substantial inference of identity reasonably could be made.  However, the court found the error to be harmless.
Test for Rule 404(b): evidence of prior acts or crimes is admissible if:

1. it is relevant to a material issue

2. the prior acts or crimes are similar in kind and reasonably close in time to the crime charged

3. the evidence is sufficient to support a jury finding that the defendant committed the extrinsic acts or crimes, and
4. the potential prejudice of the evidence does not substantially outweigh its probative value

ii. modus operandi: “the manner of operation”:  characteristic method employed by defendant in performance of repeated criminal acts; trademarks of a crime
1. can be admissible as a signature, but it must be unique enough to be identifying to a D
iii. US v. Potter, 1979:  Doctor convicted of distribution of controlled substances.  Two witnesses say that the doctor asked them to give him blow jobs while he wrote out prescriptions for controlled substances.  D claims that such testimony is irrelevant and unfairly prejudicial.  The court says that the evidence is admissible because it is used to prove motive and lack of good faith intent in failing to comply with professional practices.  Evidence indicates that there was no legit purpose for dispensing the drugs, and that because the doctor wrote the prescriptions while receiving blow jobs, a jury could conclude that the sexual favors provided an inducement to prescribe the drugs.  Conviction affirmed.
iv. US v. Hearst, 1977:  armed robbery.  D claims that she was coerced into engaging in the robbery in San Francisco.  D claims that evidence of a subsequent crime (theft and kidnapping in LA) is not admissible because (1) it’s irrelevant and (2) the incidents were dissimilar so that its probative value is outweighed by prejudice.  Such evidence is admissible to prove knowledge, motive, and intent.  It is up to the jury to determine level of relevance of the other crime. The evidence of D’s involvement in the LA activity was relevant to her duress defense because it tended to show that she willingly engaged in other criminal activity with people of the same group at a time not too remote.  While the similarity between the crimes is not great, the evidence that she was not coerced when she participated in the other crime is enough.  Affirmed.
v. Addiction to drugs ≠ motive for robbery.

vi. Getting into prison gang = motive for murder.

vii. Bank robbery = motive for stealing car

viii. Kidnapping = motive for assault

ix. Jury Visiting Scene:  it is usually used in aid of evidence.

1. But:  you have a house that you think is worth $500,000.  Other party says $100,000.  The jury goes and sees the house and says it’s worth $1M.  The $1M stands because they saw the house, so it’s evidence.

x. Absence of Accident:  guy has long time habit of marrying ladies and they drown in bathtubs.  This can be admissible, because it is pretty obvious that there is no accident here.

xi. US v. Martinez, 1999:  Smuggling meth.  D claims that evidence of a past heroin conviction should have been excluded because it was too old and for a different drug.  Though for different drugs, the fact that distribution quantities were involved made the crimes similar enough.  The trial judge said that the age of the conviction was not important because he was in prison for must of the time in between.  His prior convictions tend to prove knowledge of how drugs are imported, which is not common knowledge.  Affirmed.
xii. Bad acts can be used to show intent, motive, identity, knowledge, or even to complete the picture of the scene… but not to prove propensity.

xiii. US v. Woods, 1973:  first degree murder.  This lady has her own kids and takes in foster kids.  Nine kids in her custody had suffered episodes of cyanosis (a breathing problem).  While this trial is about the death of one child, evidence of the other children would prove that a crime had been committed because of the remoteness of the possibility that so many infants in the care of D would suffer cyanotic episodes if they were not induced by D.  The kids that survived are too young to relay what happened to them, and the ones who are dead were too young to put up a struggle from which evidence could be taken.  403 balance:  the evidence is so persuasive and so necessary in the case of infanticide by suffocation, that its relevance outweighs its prejudicial effect.
xiv. US v. Crowder, 1998:  Government was not precluded, under other acts rule, from introducing evidence of other bad acts as result of offers by defendants, who were charged with offenses involving possession of drugs with intent to distribute, to stipulate to intent element.  Government must identify which of the matters listed in other crimes rule, including motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, that it is intending to prove by other crimes evidence; if the defense objects, the court must then satisfy itself that the evidence is relevant to that matter.  
xv. Huddleston v. US, 1988: distribution of stolen property.  The issue is whether the prosecution has to prove that similar acts are true before submitting to jury?  No.  This case deals with stolen VCR tapes, but there are similar acts by D dealing with TVs and appliances.  This evidence is admissible, not for character, but to prove that D had knowledge of the stolen nature of the items, and if there is sufficient evidence to support a finding by the jury that the D committed the similar act.
xvi. A prior bad act is admissible under 404(b) even if D was acquitted

xvii. Evidence of arrests:  some courts say it’s not admissible because the mere fact of arrest did not show that the bad act was committed or that it was committed by D.  Other courts say that it is admissible because it was probative on the subject of intent and knowledge.

k. Procedural Stuff raised by rule 404(b)

i. Acts that are inextricably intertwined with the crime charged:  it is sometimes difficult to determine which acts are part of the crime charged and which are uncharged acts subject to rule 404(b).  The Test: are the acts that are the subject of the proof “inextricably intertwined” with the basic elements of the crime charged?
1. example: conspiracy cases where evidence of an act committed during the course of the conspiracy is intertwined.

ii. Applicability of rule 403:  Prior crimes, wrongs, or acts are potentially admissible, subject to 403, when offered for any relevant purpose that does not require an inference from character to conduct.
iii. bad acts evidence is admissible if 
1. the evidence must be offered for a proper purpose

2. the evidence must be relevant for that purpose

3. weigh 403

4. the evidence is to be used by the jury only for the proper purpose for which it was admitted

iv. Can the same point be proven using other evidence that does not refer to the bad acts?  Equally probative and less prejudicial evidence should be used if available

v. Rule 404(b) and civil cases: this rule can be used in civil cases too.
vi. The Notice Requirement: used to prevent unfair surprise and allow for a motion in limine ruling on the bad acts evidence.  Only the general nature of the evidence of bad acts need be disclosed.  The notice doesn’t need to be in writing, and the rule is flexible as to when notice is due.

1. inapplicable in civil cases.  FRCP may take care of it, though.

l. Character Rule 10:  Evidence of Habit is Admissible to Show that Conduct Conformed to Habit
i. Two Requirements to for habit evidence to be admissible:

1. must be a habit

2. habit must be tied specifically to conduct in the case

ii. Character vs. Habit:
1. A habit is a regular response to a certain repeated situation.  It’s automatic.  It doesn’t require thinking.
2. Character is generalized description of one’s disposition
m. Rule 406: evidence of a habit of a person or org, whether corroborated or not, whether in front of eyewitnesses or not, is relevant to prove conduct on a particular occasion was in conformity with habit
i. At common law, corroboration or eyewitness was required.

ii. Halloran v. Virginia Chemicals, 1977:  Products liability--injuries from explosion of can of refrigerant--evidence.  If plaintiff habitually or regularly used an immersion coil to heat the water in which the can was placed, evidence of that habit or regular usage is admissible to prove that he followed such a procedure on the day of the explosion.
iii. Perrin v. Anderson, 1986:  Testimony concerning prior specific incidents is allowed under 406, providing for admission of habit evidence.  State highway patrol officers were allowed to introduce evidence that victim repeatedly reacted with extreme aggression when dealing with cops, so as to permit admission of specific prior incidents involving violent reactions to cops under 406.
n. Character Rule 11:  The rules on character and bad act evidence are applied differently in cases involving rape or sexual abuse—the evidence of the victim’s prior sexual activity is more strictly regulated, while evidence of the defendant’s prior bad acts is more permissively treated.
o. Note: “victim” used below is technically “alleged victim”

p. Rule 412:  
(a) evidence of the victim’s other sexual behavior or sexual predisposition is inadmissible in civil and criminal cases except per subsections (b) and (c).  

(b)(1) in criminal cases, this stuff is admissible:
1. specific instances of sexual behavior by victim to prove that a person other than the accused was the source of semen, injury, or other physical evidence

2. specific instances of sexual behavior by victim with respect to the accused offered by the accused to prove consent or by the prosecution

3. evidence that, if excluded, would violate the constitutional rights of the defendant.

(b)(2) in civil cases evidence in part (a) is admissible if its probative value outweighs the danger of harm to the victim and of unfair prejudice to any party.  Victim’s reputation is admissible only if it has been placed in controversy by the victim.

(c) Procedure to Determine Admissibility:

1. the party must file a written motion 14 days prior to trial specifically describing the evidence and stating its purpose

2. serve the motion on all parties and notify the victim

3. in camera (in chambers) meeting will occur letting the victim and parties the right to attend and be heard.  Record of this meeting will be sealed unless court says otherwise.

ii. US v. Bear Stops, 1993:  Defendant charged with aggravated sexual abuse of six-year-old boy was entitled, under confrontation clause and due process clause, to admission of evidence relating to victim's sexual assault by three older boys, to establish alternative explanation for why victim exhibited behavioral manifestations of sexually abused child, as demonstrated by government.
iii. Rule 412 is used in civil and criminal cases “involving alleged sexual misconduct” such as rape, sexual abuse, and sexual harassment at work.

iv. Prior False Claims of Rape:  not barred by 412, though it might be barred by 403 and 404.  D may want to argue that victim is not credible because she has falsely accused someone of crime.

q. Rule 413:  Evidence of Similar Crimes in Sexual Assault Cases:
i. Evidence of D’s commission of another offense of sexual assault is admissible if relevant

ii. Gov’s atty must disclose the evidence to D (including witness statements or a summary of expected testimony) atleast 15 days prior to trial.

iii. “offense of sexual assault” is defined as:

1. any conduct in 18 USC 109A;

2. nonconsensual contact between D’s body or an object and genitals/anus of another;

3. nonconsensual contact between genitals/anus of D and another’s body

4. getting off from the infliction of death, bodily injury, or physical pain on another; or

5. an attempt or conspiracy to engage in said conduct.

iv. Not in Texas!

r. Rule 414:  Evidence of Similar Crimes in Child Molestation Cases: identical to 413 except that it applies to prosecutions for child molestation and allows evidence of the defendant’s commission of past offenses of child molestation.
i. Not in Texas!

ii. Justification for this rule:  rate or repeat sex offenders is pretty high.  Also, public policy:  people don’t like sex crimes.

iii. Extended to civil cases

s. Rule 415:  Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation:  Extends 413 and 414 to civil cases.  In a civil case in which a claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation is admissible.
i. Not in Texas!

ii. US v. Lemay, 2001:  sex offenders aren’t a protected class, so they don’t get any protection under the equal protection clause.  Probative value of evidence relating to D's prior juvenile rape conviction, which arose from incident in which he sexually assaulted infant victims he was babysitting while he was 12, was not substantially outweighed by danger of unfair prejudice.  Evidence admitted during child molestation prosecution pursuant to rule 414: evidence was highly relevant and involved similar conduct, and was relevant to bolster credibility of victims of charged crimes.
iii. Factors to used to determine whether to admit evidence of a D’s prior acts of sexual misconduct:  similarity of prior acts to crime charged, closeness in time, frequency of prior acts, intervening circumstances, necessity of evidence, given the testimony already presented.
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Chapter 7:  Foundational Requirements
A. Real Evidence:  an object relevant to facts in issue at trial and produced for inspection at trial rather than described by a witness
a. Rule 901(a):  authentication of evidence is satisfied by sufficient support that the matter in question is what the proponent claims  

a. Authentication is basically making sure it’s relevant.
b. Rule 901(b)(1):  testimony of a witness with knowledge that a thing is what it is claimed to be is an example of authentication.
c. Rule 901(b)(4):  authentication may be shown by distinctive characteristics, like appearance, content, substance, and internal patterns taken in conjunction with the circumstances
d. Chain of Custody:  Lockhart v. McCotter, 1986:  Wallet robbery.  D says that the chain of custody wasn’t objected to by his attorney.  Ct. says no.  Affirmed.  Tangible objects involved in a crime are admissible in evidence only when identified and shown to be in materially the same condition as at the time of the crime.  If the object has passed through several hands before court, chain of custody to prove identity or lack of alteration is sometimes required.  Failure to establish the chain of custody goes to the weight of the evidence.  When the object is expressly identified at trial, no chain of custody is required.

e. Minor gaps in the chain of custody can be overlooked, but significant gaps means the evidence is not authentic meaning it’s not relevant.

f. Evidence of Tampering:  US v. Edwards, 2000: Burden is on government to introduce sufficient proof so that a reasonable juror could find that the evidence is in substantially the same condition as when it was seized.
B. Demonstrative Evidence:  evidence consisting of an object or thing that may aid the jury in understanding the crime before but which has no effect on the question of guilt
a. Smith v. Ohio Oil, 1956:  car accident.  Use of a model skeleton was allowed to help assist explanations of injuries.  D says that P used them only to arouse emotion.  Proper use of evidence (real or demonstrative) is (1) the object must be relevant to an issue in the case and (2)it must be explanatory of something the jury has to understand.
b. Drawing on Chalkboard:  witness can draw stuff on the chalkboard (like the intersection where an accident took place), but he needs to explain it in detail as he goes so that it’s on the record.
c. Photographs, Videotapes, and Recordings:  Brown v. Barnes, 1982:  someone ran a stopsign.  Picture of the intersection taken a year later was admissible because D admits the pictures showed the same view of the intersection that seen on the day of the accident.  It doesn’t matter who took the picture.  It doesn’t matter when the picture was taken.  As long as someone testifies that the picture depicts the scene.
d. The photographer need not have an independent recollection of the scene, as long as he can verify that he took the pictures.  Pictures are used to refresh memory anyway.

e. Surveillance tapes are okay if testimony describes the process and shows that the camera makes an accurate record.  Same with audio and video recordings.
f. Conflicting opinions of whether a picture accurately depicts the scene go to the weight, not the admissibility, of the evidence.

g. Rule 901(b)(9):  for a process, authentication requires a description of the process and a showing that it produces an accurate result
h. X-Rays:  King v. Williams, 1981:  D is a doctor sued for not reading an x-ray right.  He claims that the x-ray was improperly admitted because it was not authenticated.  The tech had moved away and the films were labeled with hospital, date, and patient’s name.  Because a chain of possession was established, they’re admissible.

i. Even if the doc hadn’t ordered the x-ray himself, if the x-ray is labeled with the date, time, place, name of tech, and name of treating physician, that’s enough to establish foundation,.

j. Authentication of x-rays includes foundation that process leads to accurate results, performance of equipment, qualifications of tech.

C. Voice ID and Phone Calls

a. Rule 901(b)(5):  a witness may identify a person by voice recognition based on hearing the voice at any time in circumstances connecting it with the person being identified.
b. Rule 901(b)(6):  person:  for outgoing calls to a person, authenticate by showing call was placed to that person’s number coupled with circumstances indicating that said person is the one who answered.  business:  for outgoing calls to a business, authenticate by showing call was placed to the number for that business coupled with proof that the conversation related to business reasonably transacted over the phone.
c. Circumstantial evidence can be used to help identification too.

d. US v. Watson, 1979:  D said tapes and transcripts of phone conversations were improperly admitted.  Claim 1: that cop’s familiarity with D’s voice was developed after conversations in question occurred.  Such familiarity may be acquired either before or after the conversation in question.  Claim 2:  tapes are inaudible.  This is in the trial judge’s discretion to determine.  Claim 3:  transcripts should not have been given to jury, even though not admitted into evidence.  Proof was offered as to accuracy of transcripts and the transcripts were only used to aid jury while listening to tapes.  No error.
e. Only minimal familiarity with voice by witness is sufficient for admissibility of voice recognition.

f. Incoming Calls:  US v. Parker, 1998:  Social Security Fraud by Mr. and Mrs. Parker.  Mrs. Parker worked for a judge that makes rulings on SS benefits.  During trial, a witness testified that she had a phone conversation with a man she thought was Mr. Parker.  He called Mrs. Parker his old lady and threatened the witness.  When a witness is to testify to something said by another during an incoming call to the witness, the identity of the calling party on the other end cannot be proved merely by testimony that he identified himself as a certain person.  Some additional evidence is needed to provide the foundation.  It is then up to the jury to decide if the caller was who the witness says it is.  Here, circumstantial evidence (above) established the foundation for the testimony.  Conviction affirmed.
g. Outgoing Calls:  Barrickman v. National Utilities, 1945:  Gas explosion in basement.  Prior to the explosion that injured P, P’s wife noticed a problem with the gas and called D’s office to report it.  Evidence of her outgoing phone call was admitted because she dialed the number and someone on the other end answered “National Utilities Company”.  The authentication requirement for an outgoing call to a business is satisfied by testimony showing that the number dialed was that of the business and that a conversation was had about appropriate business matters; which indicates that the person on the other end was an employee authorized to transact such business for the company.  Because of the phone call, D was given notice that gas was escaping.
D. Handwriting and Writings

a. Rule 901(b)(2):  a lay witness can authenticate a document as having been written by a certain purpose based on familiarity not acquired for the purposes of litigation.
b. Rule 901(b)(3):  an expert witness can testify that a document was written by someone other than X by comparing it with a handwriting specimen that has been authenticated.
c. Circumstantial evidence can be used to help identification too.

d. Handwriting:  In Re Diggin’s Estate, 1896:  Signature on will.  Appellee claims that witnesses should not have been allowed to say that the signature on the document was that of the intestate.  A witness that has seen a person sign his name, even once, is competent to testify to the genuineness of that person’s signature.  Two witnesses had seen intestate sign his name before, so their testimony was allowed.  Another witness said he wasn’t sure either way, so his testimony was allowed because it could not hurt the case.
e. A lay person cannot become familiar with a signature just for litigation because it lacks the familiarity needed for the rule.  Expert witnesses are not subject to this restriction.

f. Comparison’s by the Jury:  US v. Ranta, 1973:  Forged check of military benefits for roommate.  2 checks were missing.  Investigation shows that one of the checks has D’s prints on it.  A roommate testified that he had forged another check for D and discussed ways of cashing someone else’s check.  This evidence is enough to connect D with the forged check and provides an adequate foundation to let the jury make a handwriting comparison.  (the handwriting expert could not come to a conclusion)  Based on a handwriting example known to have come from some person Y, jurors can conduct comparisons and can conclude that a proffered document does or does not contain the handwriting of Y.  The weird thing about this rule is that the jury is deciding admissibility, authenticity, and relevance.
g. The sample must be established to be genuine.  Whether it is genuine or not, and whether it is admissible, are questions for the judge.
h. Circumstantial Evidence:  US v. McMahon, 1991:  Extortion.  D wanted to block the building of a car dealership.  A man named Hicks, who was convicted of extortion for the same dealership, said that D planned the deal.  P offered testimony that a note was passed by D to another board member that indicated that D wanted help in blocking the dealership.  D claims that the note was improperly admitted because there was nothing to indicate that he wrote it.  Circumstantial evidence can be used to support a reasonable conclusion that a note was written by D and admissible as a party admission.  Here, the evidence is:  D was seen passing the note; it repeated an overheard conversation between D and another board member; the note uses the word “I” indicating that the passer of the note was the author; no one else raised the issue discussed in the note.  The note was properly admitted.  No error.
E. Public Records

a. Rule 901(b)(7):  A public record or report may be authenticated by proof that it was recorded or filed as authorized by law in the appropriate public office.
b. Self Authentication:  doctrine allowing certain kinds of evidence, such as newspapers and products commercially marked with trade labels, to be admitted without proof of authenticity on the basis of surface appearance.  

c. Copies of public records are self-authenticating when accompanied by appropriate signed and sealed certificates of authenticity.
d. Rule 902(4):  A public document with an appropriate seal and signature is self-authenticating.  The same is true of a copy of a public document to which is attached a certificate of authenticity with the appropriate seal and signature.  A public document lacking such an apparent seal and signature becomes self-authenticating if an appropriate certificate is attached.
e. These things do not require evidence of authenticity:  official publications (statutes, regulations, etc.), newspapers, trade inscriptions (product labels), acknowledged documents (those signed by a notary), commercial paper.  These are self-authenticating.
f. Remember:  just because something is authenticated does not mean it’s admissible.

F. Business Records
a. Rule 902(11):  Self-authentication of certified domestic records of regularly conducted activity:  orginal or duplicate admissible under 803(6) if accompanied with a written declaration that it was made at the time of the occurrence, and a regular practice of making such a doc during regular course of activity.  Notice has to be given to other side.
b. Rule 902(12):  Self-authentication of certified foreign records of regularly conducted activity: original or duplicate admissible under 803(6) if accompanied with a written declaration that it was made at the time of the occurrence, and a regular practice of making such a doc during regular course of activity.  Notice has to be given to other side.  Declaration must be such that declarant is subject to penalty of perjury.

Chapter 8:  Best Evidence Rule
A. Best Evidence Doctrine:  set of rules that, in common law tradition, requires a party who wishes to prove the content of a writing to offer the writing itself for this purpose.  In its modern formulation, the doctrine (1) includes recordings and photographs and (2) permits the use of duplicates in lieu of originals.  The doctrine applies only where substantive law or party strategy makes content important and does not require production of writings merely because they exist and would be reliable proof.  There are important exceptions allowing other forms of proof if the writing cannot be obtained.
Best Evidence Rule Analysis
Step 1:  Is it a writing or recording?  If yes, then, are you trying to prove the contents?  If yes, then a BER objection can be made.  
Step 2:  Is the party offering a duplicate that is admissible?  If yes, the objecting party will have to show that there is a genuine dispute about authenticity in order to pursue a best evidence point.

Step 3:  If the party introducing the evidence does not offer the original or duplicate, they party must justify the non-production of the original.  They may use secondary evidence that is otherwise admissible, subject to Rule 1004.
B. Rule 1001:  
a. Writing essentially applies to all written materials.  It reaches anything that contains or memorializes numbers, letters, or words.  
b. Recordings include number, letters, or words captured by mechanical or electronic recording.  
c. An original is the writing itself.  As applicable to pictures, it includes the negatives and proofs.  As applicable to computers, it includes any printout of the output.  
d. A duplicate is any machine-made copy.  They are almost as admissible as originals.  As applicable to pictures, enlargements, miniatures, or prints made from prints are duplicates.

C. Rule 1002:  Originals are required to prove content of a writing, with exceptions.
D. Rule 1003:  Duplicates are admissible just like an original except if 
(1) the authenticity is in question or 
(2) it would be unfair to admit the duplicate under the circumstances.
E. Rule 1004:  Other evidence of the contents of a writing is admissible if:  
(1) original was lost or destroyed (unless in bad faith), 
(2) original unattainable, 
(3) original is in possession of opponent and they don’t bring it to trial, or 
(4) the writing is not closely related to a controlling issue.
F. Rule 1005:  allows proof by copy certified as correct in accordance with Rule 902.  Applies to public records and to filed and recorded documents.  This rule encourages proof by certified or compared copy.  If such a copy can’t be obtained, then other proof may be used.
G. Rule 1006:  When writings are too voluminous to be examined in court, written or testimonial summaries (such as chart, summary, or calculation) may be used instead, subject to restrictions.  Originals or duplicates must be made available for examination.
H. Rule 1007:  The content of writings may be established by using the written or testimonial admission of adverse parties.
I. Rule 1008:  It is up to the judge to determine whether or not the original or duplicate should be admitted.  It is up to the jury to determine (1) if the writing ever existed, (2) if the writing is an original, or (3) whether other evidence of content correctly reflects the original.
J. Proving the Contents of a Writing or Recording

a. Writing:  DeMarco v. Ohio Decorative Products, 1994:  IE employment contract.  It was executed in triplicate, but all three copies were eventually destroyed.  D says that testimony about the content of the K should not be admitted.  Ct says that P made a good faith, diligent effort to obtain the original copies of the K; That the 1004(1) exception applies; and that secondary evidence about the K is admissible.
b. Writings Defined:  Seiler v. Lucasfilm, 1986:  P says that D copied his idea and used it in the Empire Strikes Back.  P wanted to produce reconstructions that would be compared to the movie to show that Lucas copied his idea.  The reconstructions are not allowed.  The trial judge said that P would have to prove that the originals were not lost or destroyed in bad faith.  He could not do that, so the trial judge decided that his reconstructions were not admissible because of his fraud.
c. Chattels:  US v. Duffy, 1972:  Car stolen from FL and found in CA.  Two cops testified that a suitcase in the back of the car had a shirt with “DUF” printed on it.  The shirt was not produced.  D says that the shirt should be produced at trial and that the testimony about it not be allowed.  The BER does not apply to the shirt because the shirt is not a writing.  When the disputed evidence is an object bearing a mark or inscription, the trial judge has discretion to treat the evidence as a chattel or as a writing.  Here, the fact that the shirt only had three letters written on it means that there was little danger that the witness would inaccurately remember the words of the writing.  Besides, there was a ton of other evidence to convict D with.
d. Tape Recordings:  US v. Howards, 1992:  Landrum was approached by D for some pot.  Landrum has already been in trouble from drugs, so he contacted the DEA.  A phone conversation between Landrum and D was recorded and used at trial.  The tape was only partially audible, so the monitoring agent testified as to what was said.  The BER does not apply because the content of the recording is not in issue, but instead the content of the conversation that agent heard.  So the agent can testify about it and D can cross-examine.  Testimony was properly admitted.
e. The analysis of a conversation does not require an available tape or transcript be produced at trial, because testimony is used to prove content of the conversation, not of the tape or transcript.

f. Films:  US v. Levine, 1977:  Porn flick.  Motion pictures are within the definition of photograph, so an original of the motion picture includes the negatives and prints.  So, the released print of the film is an original.
g. Films to depict an event, without offering it as evidence, are not subject to BER.

h. Pictures:  generally not subject to BER because they are used for demonstrative purposes; no effort is made to prove the contents of the picture.

i. X-Rays are subject to BER because the contents of the x-ray (the condition of a patient’s internal organs) are in issue.

K. Duplicates and Secondary Evidence

a. Duplicates:  US v. Sinclair, 1996:  D was a VP at a bank.  He started up his own company too.  He claimed business expenses on his tax returns for his company that did not match his expenses from his company or the bank he worked for.  P wanted to introduce copies of D’s tax returns to prove his shady dealings.  The copies proved that D sought reimbursements from both companies for the same things.  The copies were only of the front side of the original.  D claims that the use of duplicate reports raised a danger for fraud because they were prepared for his trial.  Ct said that they weren’t; that they came from microfiche records from the bank.  D claims that omitted portions of the expense reports could have been useful in his defense.  Ct said that the TC checked carefully and that the omitted portions of the originals would not have affected the usefulness of the duplicates.  Affirmed.
b. Secondary Evidence is evidence that is inferior to the best evidence and that becomes admissible when the best evidence is lost or inaccessible.
c. Secondary Evidence:  Neville Construction v. Cook Paint and Varnish, 1982:  action for negligence and breach of warranty.  Cook Paint told Neville that the insulation they sold is fire retardant.  Neville bought the insulation, which caught fire when a welding slag ignited it.  The brochure that was given to Neville was destroyed in the fire, so the Neville’s wanted to introduce a similar brochure by Cook Paint.  Cook objected because the similar brochure was not on the pretrial exhibit list.  So Mr. Neville testified that the original brochure described the insulation’s fire retardant characteristics.  Cook says that Neville’s testimony is not the best evidence to prove the contents of the brochure, and that Neville should instead introduce a duplicate as evidence.  The trial court said Cook can’t object to the brochure being admitted and then say it’s the best evidence.  There is no error because the trial court properly admitted the testimony of Mr. Neville as secondary evidence of the contents of the brochure destroyed in the fire.
L. Summaries

a. US v. North American Reporting, 1984:  False time sheet statements.  Boyd, the prez of D, submitted false time sheets that overstated the hours his employees worked.  Two summary charts were submitted by P to show the variances between hours submitted by employees to Boyd and those submitted by Boyd to the government.  D wanted to use a summary chart that showed where Boyd had underbilled the hours worked.  The chart included a collection of Boyd’s personal memory, unauthorized evidence, and post hoc contract interpretation.  The trial court excluded the chart because it was confusing and that the jury may treat it as additional evidence, which would be bad because the summary is from unreliable, undocumented, and questionable sources.  Affirmed.
b. In order to admit summaries, a foundation is required that the data/material used in the summary is itself admissible at trial.  The data need not actually be admitted at trial, it is enough that it would qualify as admissible.

Chapter 9:  Opinion Testimony

A. Lay Opinions

a. Rule 701:  If the witness is not an expert, their testimony in the form of opinions or inferences is limited to opinions/inferences which pass this test:
(a) rationally based on their perception, 
(b) helpful to the trier of fact, and 
(c) not based on scientific, technical, or other specialized knowledge.  

i. These requirements help insure that only relevant opinions are admitted.  They can give opinions on stuff, even if they are characterizing, estimating, or making judgments.  
ii. Examples: they can describe speed, color, distances, size, shape, physical descriptions of people, apparent emotional or psychological state of another.  
iii. Just because a witness is somewhat uncertain does not disqualify the testimony, as long as the testimony is based on firsthand knowledge.  The jury makes the ultimate decision whether the witness has perceived the event.
iv. This rule focuses if the testimony is lay or expert, not if the witness is

v. Lay vs. Expert Testimony:

1. Lay testimony results from a process of reasoning familiar in everyday life

2. Expert testimony results from a process of reasoning which can be mastered only by specialists in the field

b. Rule 704:  Opinion/inference testimony can include an issue to be decided by trier of fact.  
i. Exception:  no expert testifying about mental state or condition of the defendant in a criminal case can give an opinion about whether or not defendant did (not) have the mental state constituting an element of the crime charged.  That’s up to the trier of fact only.
c. Rationality Based on Perception:  US v. Hoffner, 1995:  Defendant, a doctor, was convicted of distributing controlled substances.  During trial, it was established that Dr. Hoffner had written prescriptions for large quantities of drugs, charged these patients more than regular patients, told them to fill the prescriptions at different pharmacies, told them the names of diseases they could say they had if asked, and that these patients didn’t actually have the diseases the drugs treated.  Defendant appeals saying that her lay witnesses should have been allowed to testify about if, in their opinion, these prescriptions were written for legitimate medical purposes.  The trial court correctly excluded this testimony because the witnesses’ opinions were not based on rational perceptions or observations.  They were neither present in the examining room nor saw the writing of the prescriptions.  Conviction was affirmed.

d. Short-Hand Rendition:  US v. Yazzie, 1992:  D convicted of statutory rape.  During trial, he used an affirmative defense that he thought that the girl was atleast 16.  She was 15 ½.  D appeals on grounds that the trial court should have allowed testimony that other witnesses believed she was older than 16.  Appeals court agrees.  Because the trial took place when the girl was 17, it would be hard for the jury to determine if she looked atleast 16 at the time of the incident.  Therefore, the other witnesses’ opinions as to how old the girl looked are relevant to determining if the D’s opinion of her age was reasonable.
e. Lay witnesses are permitted to draw reasonable inferences from their personal perceptions.  Where the lay witness draws a conclusion that is simply not reasonable supported by what they know, their opinion is unhelpful to the factfinder and should be excluded under rule 701.

f. State of Mind of Another:  US v. Rea, 1992:  D convicted of tax evasion.  At trial, witness stated that D should have known that this was a tax evasion scheme.  Though the witness should not have been allowed to testify, this was a harmless error.  When a witness has fully described what a D was in a position to observe, what the D was told, and what the D did or said, the witness’ opinion as to the D’s knowledge is sometimes not helpful to the jury because the jury will be in as good of a position as the witness to draw the inference as to whether or not the D knew what the witnesses say he knew.  Just because the requirements of 701 are met doesn’t mean that the evidence can’t be excluded per 403.
g. Collective Facts:  phrase describing aggregations of details which lay witnesses may present in general terms if they relate to everyday matters, despite the preference for specific factual testimony

i. Collective Facts Rule: a lay witness who has observed another at a party would likely be allowed to testify that the other appeared “drunk” or “sober” since the details that underlie these conclusions are understood by most people as everyday matters

h. Ultimate Issue:  Kostelecky v. NS Acme Tool, 1988:  P sued for negligence against an oil company.  TC admitted a report of Mr. Beck, who wrote in the report that the accident was caused by P’s conduct.  P argues that these are legal conclusions of a lay witness and should be excluded.  Under 704, opinion testimony doesn’t become inadmissible solely because it embraces an ultimate issue.  But not all opinion testimony as to ultimate issues is admissible.  The opinion testimony must pass 701 test.  Evidence is a legal conclusion if it merely tells the jury what result to reach.  
i. Ex:  A witness can’t be asked something that requires a legal conclusion, such as “was D negligent?”  Negligence is a legal thing.  Normal people aren’t familiar with the legal description of such a word.

j. Lay Witnesses Giving Expert Testimony:  US v. Figueroa-Lopez, 1997:  D was set up during a coke deal.  During trial, DEA agents gave testimony that D displayed behavior consistent with an experienced drug trafficker.  D appeals, claiming that this was improper expert testimony.  Ct. says that this opinion testimony was based on perceptions, education, training, and experience.  While the trial court didn’t make sure the witnesses were qualified to give their opinion or that their testimony would help the trier of fact, the error is harmless because the agents could have qualified as experts and given the same testimony.  Conviction affirmed.
B. Experts

a. Rule 702:  an expert (by knowledge, skill, training, experience, education) can testify in any form if (1) testimony is based on facts or data, (2) it’s the product of reliable principles and methods, (3) witness has applied the principles and methods reliably to the case.

b. Usual Two types of expert witnesses:  (1) Qualified by experience, (2) Qualified by academic credentials

i. Example:  you need testimony about ditches and collapses thereof, you can call a ditch digger (qualified by experience) or a civil engineer (qualified by education).  In trial, try to have both, as there are advantages to each.

c. Berry v. Detroit, 1994:  Kid shot by cop.  Expert witness used by Berry said that police department didn’t train or discipline their officers well.  Ct. says that the witness lacked qualifications to testify as an expert as to whether failure to properly discipline officers was proximate cause of the officer shooting the victim.  No proper foundation was laid for his opinion; he did not have qualifications to make him an expert, nor was he giving testimony based on personal observations.  Issue with regard to testimony is not qualifications of witness in abstract, but whether those qualifications provide foundation for witness to answer specific questions.

d. An expert qualified in one subject may not be allowed to give expert testimony about another subject.
e. An expert that testifies for one side can testify for the other side too.

f. Scott v. Sears, 1986:  Pedestrian whose heel caught in curb defect on sidewalk outside Sears store fell and broke her leg.  An expert in human factors testified about how people in heels avoid walking on grates and that a yellow curb prompts people to look at it; this testimony should have been excluded as expert, because it is within the common knowledge of the jury; harmless error.  But his opinion that the curb was an “accident waiting to happen” was overly prejudicial and should not have been allowed.

g. Expert testimony is on a proper subject matter if it deals with an issue that is not of common knowledge to the trier of fact.

h. Frye v. US, 1923:  Murder.  D wanted the results of a lie detector test admitted to show his innocence.  Nope.  The lie detector test does not have such scientific recognition among psychological and physiological authorities as would justify the courts admitting it as expert testimony.  The thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs.
i. **Important Case

i. Even if both parties agree, irrelevant evidence is not admissible.
j. Daubert v. Merrell Dow Pharmaceuticals, 1993:  Suit alleging limb reduction birth defects sustained as a result of mothers’ ingestion of antinausea drug Bendectin.  P’s expert said published reports say the drug doesn’t cause birth defects.  D’s expert says that unpublished reports say drug does.  What’s admissible?  General acceptance is not a necessary precondition to admissibility of scientific evidence.  The trial judge is to act as a “gatekeeper” to ensure that any and all scientific testimony or evidence admitted is relevant and reliable, and will help trier of fact.  Subject of scientific knowledge need not be certain, as there are no certainties in science.  Proposed testimony must be supported by appropriate validation.  In determining if scientific knowledge is admissible, one should consider if the theory has been tested and subject to peer review and publication.  Publication does not necessarily correlate with reliability, though.  The focus is on the principles and methodology, not on the conclusions they reach.
i. **Important Case
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k. GE v. Joinder, 1997:  Electrician, who had lung cancer, sued manufacturer of PCB alleging their product caused his cancer.  Whether or not there has been an abuse of discretion is the proper standard of review of a district court’s evidentiary rulings.  The court of appeals applied the wrong standard of review (stringent); this standard didn’t give the trial court the deference that is the hallmark of abuse of discretion review.  The trial judge is the gatekeeper that is supposed to screen scientific testimony.  The district court did not abuse its discretion in excluding expert scientific testimony, based on several studies: a study of mice that developed a different type of cancer, a study where the authors didn’t say PCB caused the cancer, a study didn’t suggest a link between increase of cancer and exposure to PCB, study didn’t even mention PCBs, and a study where workers were exposed to lots of carcinogens.
l. Westberry v. Gislaved Bummi AB, 1999:  Employee of window manufacturer who’s suing the manufacturer because the talcum powder lubricant for its gaskets caused him sinus problems.  Alternative causes suggested by D for P’s health problems affect the weight that the jury should give causation testimony of P’s experts unless the expert can offer no explanation for why she has concluded an alternative cause offered by the opposing party was not the sole cause.  So the testimony was properly admitted.
m. Kumho Tire Co. v. Carmichael, 1999:  Product liability action against tire manufacturer.  The expert didn’t conduct any tests, he just used observations.  His testimony about how he got to his conclusion was too subjective and unreliable to be admissible.  Daubert’s gatekeeping (requiring an inquiry into both relevance and reliability) applies not only to scientific testimony, but also to all expert testimony.  Gatekeeping of expert testimony is ensuring the testimony is based on professional studies or personal experience.
Factors set out by Daubert to determine if scientific testimony is reliable:
Whether the theory has been tested

Whether the theory has been subject to peer review or publication

Rate of error when the theory is applied

Standards and controls involved

Whether the theory is generally accepted in the scientific community

Factors set out by Daubert to determine if expert testimony is reliable:

Whether the expert is testifying about matters growing out of independent research or if their 
opinion was developed for the purpose of litigation

Whether the expert has extrapolated too much to reach the conclusion

Whether the expert has accounted for other explanations

Whether the expert is being as careful in his regular professional work as he is for his paid litigation 
consulting

Whether the field of expertise claimed by the expert is known to reach reliable results for the type of 
opinion the expert would give

n. If the witness is relying only or mostly on experience, then he must show (1) how that experience lead to the conclusion, (2) why that experience is a sufficient basis or the opinion, and (3) how that experience is reliably applied to the facts.
o. People v. Collins, 1968:  Second degree robbery.  Probability of a couple matching the defendants’ characteristics is prejudicial error.  Application of math techniques in proof of facts, especially in criminal cases, must be critically examined in view of substantial unfairness to the D which may result from ill conceived techniques with which trier of fact is not technically equipped to cope.
p. Kammer v. Young, 1988:  putative father was determined to be the biological father of a child by blood test.  The blood test was admissible because it was in compliance with the statute.  Hearsay testimony by mother’s sister to the effect that the mom had sex with an unavailable third party (who could be the father) was properly excluded.
q. Statistical evidence under Daubert:  (1) must be supported by sufficient factual basis, (2) reliable methods must be used, (3) those methods must be reliably applied to facts of the case, and (4) alternative explanations (“compounding factors”) must be ruled out.
r. Rule 703:  allows expert opinions to rest on facts or data (1) perceived by the expert; (2) made known to the expert at the trial or hearing, or (3) outside information.  The facts or data must be adequate to support the expert’s opinion.
s. Rule 705:  expert can give opinions without having to first give underlying facts or data, unless the court says otherwise.
i. Rationale: decreases use of hypotheticals

ii. Different from common law, which required preliminary disclosure of underlying facts and data.
t. Use of hypotheticals

i. Good thing to do because it repeats the facts of the evidence again and again, making it more concrete in the jury’s heads.
ii. Bad thing to do because it can push the expert toward partisan positions, lets the lawyer make a speech in the middle of the case, they focus attention on the lawyer instead of the expert, and they are time consuming and complicated.
u. Problem with DNA analysis:  problem is that it doesn’t necessarily mean that D did the act, just cuz his DNA was at the scene.

v. Thomas v. Metz, 1986:  Medical malpractice.  D’s expert says that her pain is caused by stress.  P says that witness never saw P, but read depositions and looked at hospital records, personal notes of other doctors, and x-rays.  Can they base their opinion on that?  Yes.  Can D’s expert simply read the report of another doctor?  No—hearsay.

w. If inadmissible evidence is disclosed, the jury should be told not to use it as substantive.  Skunk in the jury box.
x. The facts of the case are told to an expert by (1) expert listens to testimony or (2) use of hypotheticals.
y. Rule 702 vs. Rule 703:  702 is used for foundation, 703 is used for quality of information
z. US v. Thigpen, 1993: armed bank robberies.  Expert testimony as to whether schizophrenia implied that victim of it would be unable to appreciate nature and quality of his acts concerned general effect of schizophrenic disorder, explained disease and its typical effect, and so was admissible.  Expert testimony concerning nature of defendant’s mental disease or defect is admissible.  But, per 704(b), the expert can’t state an opinion as to whether D did or didn’t have the mental state constituting an element of the crime charged… that’s left up to trier of fact.
aa. At common law, a witness could not testify as to an ultimate issue in the case.  704(a) allows such an opinion if it’s otherwise admissible.  Testimony telling the jury what result to reach is still inadmissible.
Chapter 10:  Hearsay Defined

A. Rules

a. Rule 801:  (a) a statement is an oral, written, or nonverbal assertion.  (b) a declarant is a person who makes a statement.  (c) hearsay is a statement, other than one made during trial, offered in evidence to prove the truth of the matter asserted.
i. In Texas, implied assertions are included in rule, so Texas follows Wright v. Tathum (infra)

b. Rule 802: Hearsay is not admissible except for lots of exceptions.
c. Rationale:  out of court declarant is not under oath… jury can’t see the demeanor of the “witness”… inherently untrustworthy because it’s repeating what someone said … **cross examination is not possible, because that person isn’t in court!  This leads to 6th amendment and due process problems.  
d. Finding another use for the statement besides truth of the statement means it’s not hearsay!
e. How can you tell if something is hearsay???  Is it going to the prove a fact that’s in the statement?  Hearsay.  If unsure, 99% of time, it’s probably hearsay because it’ll probably fit an exception

B. Declarant

a. People v. Centolella, 1969:  Evidence of trailing by a bloodhound is admissible in a criminal action provided the dog's reliability is established by testimony as to his pedigree, training, previous success or failure in following the trails of individuals, and all other circumstances from which a jury may make a finding of reliability. Such evidence is opinion evidence. The animals are not witnesses. It is the handler who is the witness and he is asked to testify as to what the animal actually did, not his opinion as to defendant's guilt or innocence. The charge to the jury will limit the weight to be given to such evidence. Accordingly, examination of a State Trooper as handler of a dog to establish the training and pedigree of two dogs shall continue and the motion to suppress any further testimony seeking to lay a foundation for the receipt of such evidence is denied.

b.  A police radar gun is not a declarant because it is a scientific instrument.
C. Truth of the Matter Asserted

a. Creaghe v. Iowa Home, 1963:  The policy issued by the insurer stated that the debtor could have cancelled it by a surrendering it or by mailing a notice of cancellation. The policy also provided that any premium adjustment was to be made as soon as practicable after cancellation became effective. Several weeks before the collision between the parties' vehicles, the debtor orally informed the insurer's agent that he wanted to cancel the policy. The insurer returned unused premiums to the debtor almost seven months after the debtor's notice.  The hearsay rule does not exclude relevant testimony as to what the contracting parties said with respect to the making or the terms of an oral agreement.  Testimony is not hearsay when it is to prove only that a statement was made and not the truth of the statement.  Conversations as to the making and the terms of oral agreements may be testified to by any person who heard them.
b. Not Hearsay if Proving Verbal Act:  
i. Something like an oral K is treated like a thing, because oral testimony is the only way to prove it.  
ii. Something isn’t hearsay if it’s offered to prove an act.  
iii. It’s hearsay if it’s offered to prove something that was said.  
iv. Ex:  lady runs up to front of church and sings “mary had a little lamb”  Not hearsay to say what she sang because you’re not trying to establish ownership of the lamb, you’re trying to establish that what she did was nutty.

c. Words, spoken to create or terminate a legal relationship, are not hearsay when offered to show the existence of the legal relationship.
d. US v. Anfield, 1976:  Appellant was convicted of five counts of perjury which arose from testimony he provided at a grand jury proceeding and at the criminal trial in the cause of another accused. Appellant sought review, contending that it was error for the trial court to deny the motion to suppress his statements made without benefit of Miranda warnings and that the government failed to prove the materiality of his alleged perjurious statements. The court affirmed the convictions, finding that appellant was not entitled to Miranda warnings in his capacity as a witness either before the grand jury or at trial, and that it was incumbent upon him to assert his right to remain silent pursuant to 5th Amendment. The court concluded that appellant's incarceration as a material witness was not the type of custodial situation that required him to be provided the Miranda warnings. The court determined that the government did establish that the statements of appellant tended to hamper a tribunal in pursuing an investigation and that such proof established the materiality of his statements.  The hearsay rule does not operate to render inadmissible every statement repeated by a witness as made by another person. It does not exclude evidence offered to prove the fact that a statement was made, rather than the truth.
e. Slanderous statements are not hearsay
f. US v. Jones, 1981:  Statement admitted because it is proving fact of the threat.  It doesn’t matter what the content of the statement was… only that it was threatening

g. Not Hearsay if Proving Verbal Parts of Acts:  someone hands prof $10 and says something.  What was said is admissible to characterize the nature of the act (bribe, paying debt, loaning money, etc).  These words give the act meaning, so not hearsay.

h. Vinyard v. Vinyard Funeral Home, 1968:  slip and fall.  Witnesses say they complained to owner (D) before that the ramp was slippery.  Not hearsay because it’s proving evidence of complaints to D, not of the slipperiness of the ramp.  Note:  jury will get an instruction that testimony of other falls doesn’t mean there was a fall this time.  Past acts can be used to show notice to D that there was a problem.
i. For an out-of-court statement to be considered notice and not hearsay, the statement must be one that the party knew or should have known about.
j. McClure v. State, 1979:  wife having affair.  Whether or not wife was actually having the affair is irrelevant.  What we want to know is how the statements about her unfaithfulness affected D.  Not hearsay because it explains D’s state of mind and conduct.  
k. Statement made to cop to show probable cause:  cop said he went into apartment and arrested D because someone on the street told him D was doing drugs in there.  Not hearsay because you’re not trying to prove Ds drug use with this statement, but that cop had probable cause for arrest.  But if probable cause was not in issue, it’s not relevant, so it’s not admissible. 

l. Just because something is in writing doesn’t mean it gets around hearsay rule.  When you offer a writing, you need to always get over hearsay hurdle.

m. US v. Wicks, 1993:  Drug trafficking.  Recipes for drugs found in room.  Not a problem here, because we’re not interested in how to make the drugs.  We want to show that D is involved in drug trafficking.
n. Hearsay rule applies where the probative value of a witness’ testimony is dependent on the truth of an out of court statement upon which the witness relies (ex. witness says that D turned back the odometer on a car and refers to documents not admitted into evidence in order to do it.)
D. Statement

a. A gesture of any kind, intending to say something is an assertion.

b. Stevenson v. Commonwealth, 1977:  shirt with blood stain given by wife to cop without saying anything.  Nonverbal assertion that wife is saying “this is the shirt D was wearing on the day of the crime.”  Nonverbal conduct of a person intended by him as an assertion and offered in evidence to prove the truth of the matter asserted falls within the ban on hearsay evidence.  Cops testimony about the shirt inadmissible.
c. Pointing something out or nodding head is assertive conduct subject to the hearsay rule.

d. Non-Assertive Conduct: conduct that is not intended by the actor to make an assumption.

i. 2-Step Inference: (1) Since the actor did something, he must have thought some event occurred or some condition existed, and (2) Since he thought so, it is more likely that the event actually occurred or the condition actually existed.

1. Ex:  actor put up an umbrella because he thought it was raining used to prove it was raining.
ii. Common Law View:  Wright v. Tatham, 1837:  John Marsden died.  Tatham was his cousin and only heir.  But Marsden’s will left everything to Wright.  Tatham wants to set aside Marsden’s will saying he was mentally incompetent to make a will.  Defending the will, Wright showed 3 letters written to Marsden before his death.  The letter-writers each communicated with Marsden as if he was mentally competent, suggesting that the letter-writers had the belief that Marsden was competent.  Whenever the conduct of a person (such as writing letters) is offered to prove the belief of the actor (such as that the recipient is competent) in order to prove the truth of that belief, it is hearsay.  This case established the common law rule that nonassertive conduct is hearsay when offered to prove the truth of the belief underlying the actor’s conduct.
1. FRE view: not hearsay because the intent of the letters was not to show competency.

iii. Federal Rules View:  FRE rejects the holding of Wright that nonassertive conduct can be hearsay.  801(a) defines nonverbal conduct of a person to be hearsay only if it is intended by the person as an assertion.  Therefore, under 801, nonassertive conduct is never hearsay.
Test for Implied Assertions under FRE:
Was there intent by the actor to convey a certain meaning?  
Yes:  hearsay.  
No: not hearsay.

iv. Example:  Farway Shipping Company is sued for sending out an unseaworthy ship which sank.  As evidence that the ship was seaworthy, Farway offers to prove that it was piloted by an experienced captain who inspected the ship thoroughly before departing and took his family along on the voyage.  This conduct is offered to establish that the captain must have believed the ship to be seaworthy after his inspection and therefore that the ship was seaworthy.

1. Common law view: hearsay as an assertion that the ship was seaworthy.
2. FRE view: not hearsay because intent of taking his family aboard was not to show seaworthiness.
e. Assertions are not defined in FRE, but are forceful or positive declarations.
f. US v. Zenni, 1980:  while searching D’s apartment, the government agents answered the phone a few times.  The callers wanted bets placed on several sport events.  P wants to offer this into evidence to show that the callers believed that the premises were used in betting operations, therefore that the place was used for betting ops.  D’s objection that it is hearsay overruled.  The callers did not intend to make an assertion about the fact sought to be proved, so their utterances are considered nonassertive verbal conduct.  
E. Out of Court Statements Made by Witnesses who Testify at Trial

a. US v. Check, 1978:  Conversations:  D→x then x→witness.  Can witness testify about his half of a conversation he had with x?  Not if it’s offered to prove truth (of what D did).  It’s hearsay, unless it can be fit into another rule.  Here, the witness’ half of the conversation is being used as a way to introduce inadmissible hearsay.  Not allowed.
Chapter 11:  Hearsay Exceptions

A. Prior Statements by a Witness

a. Rule 801(d)(1)(A) Prior inconsistent statements:  A prior statement is not hearsay if the declarant testifies (and cross-examined) and the prior statement is inconsistent with declarant’s testimony given under oath at a hearing.  This allows a party to offer a witness’ prior inconsistent statement not only to impeach the witness, but also to prove the truth of what it asserts.
i. This rule does not require that the prior statement had been subject to cross-exam.
ii. Common Law: prior inconsistent statements were considered hearsay and could be used to impeach a witness’ truthfulness, not to prove the prior inconsistent statement was true.
b. US v. Livingston, 1981:  Post office robbery.  During investigation, a lady friend of D said that she heard D joking about the robbery.  When at trial, she said she didn’t remember the joking and that she didn’t know what she was signing when she signed the statement.  Her prior statement is not admissible under 801(d)(1)(A) because it was not made at trial or other proceeding.  Generally, statements made during investigation are not considered “at a proceeding.”  Her prior statement can only be used to impeach her credibility.
c. The prior statement need not be completely inconsistent with the trial testimony, only a degree of inconsistency needed.
d. Loss of memory at trial is considered inconsistent to a prior statement
e. Rule 801(d)(1)(B) Prior consistent statements:  A prior statement is not hearsay if the declarant testifies (and cross-examined) and the prior statement is consistent with declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence of motive (like making a deal in exchange for testimony).  
i. These prior statements need not have been made under oath or at a proceeding.
ii. Prior statement may be used to assert truth or to rehabilitate a witness, which means to restore his credibility)

f. Examples: when asked on cross-examination: “When did you first decide to change your testimony?” is an express charge of recent fabrication.  “Did you talk with plaintiff’s lawyer about your testimony here today?” is an implied charge.

g. Tome v. US, 1995:  Prior consistent statements offered as substantive evidence must have been made prior to the motive to fabricate.  So, a consistent statement made after the event giving rise to the motive to fabricate is not admissible under this rule.  Rationale: a statement made after the motive to fabricate does not rehabilitate the witness because such a statement may be just as tainted as the trial testimony by the motive to fabricate.
h. A prior consistent statement can be introduced through third party testimony.
i. Prior consistent statement made by a criminal defendant is also admissible under this rule.
j. Rule 801(d)(1)(C):  A prior statement is not hearsay if the declarant testifies (and cross-examined) and the prior statement is one of identification of a person made after perceiving the person.
i. Need not have been made under oath at a proceeding.

k. US v. Owens, 1988: Owens is charged with a brutal assault on a prison guard.  The guard who was severely injured after being hit on the head by an inmate could not remember the assault itself but could remember making a statement to the FBI identifying the D as the inmate who struck him.  The SCt held that the rule is satisfied because it requires only that the declarant be subject to cross-examination about the statement of identification, not about the assault itself.
l. A prior identification statement can be based on a police sketch.
m. Ex:  Sharon, a bank teller, picks Duston out of a police line-up as the person who robbed the bank.  At trial, Sharon is no longer able to make an ID.  A police officer who was present at the line-up may be called to testify that Duston is the person she identified at the line-up as the robber.

n. If the witness won’t testify at trial, then he is not subject to cross-examination, so his statements aren’t admissible under this rule.
B. Admissions by a Party

a. Statements made by a party and offered against that party are defined as “not hearsay.”  These statements are made out of court, against the position the party is taking at trial, and are often offered to prove what they assert, so they fit the definition of hearsay.  Saying they aren’t hearsay is justified by the fact that admissibility does not depend on ideas of necessity and trustworthiness that underlie standard exceptions.  Admissions need not be trustworthy and the declarant is usually able to respond because he’s right there in court.

b. Party Admissions vs. Confessions: a confession is fully admitting what you’re being charged with; a total acknowledgment of guilt.  A party admission is part acknowledgment of guilt.

c. Rule 801(d)(2)(A):  A statement is not hearsay if the statement is offered against a party and is the party’s own statement…

d. Tacit Admission: an admission implied or indicated, but not actually expressed
e. State v. Johnson, 1976:  Failing to give taxes to the state.  Prosecution witness testified that D had said he hadn’t paid taxes.  This testimony is evidence of an admission and is admissible.  On cross-examination, D wanted the witness to talk about conversations he had with D, which was properly excluded as hearsay.
f. Rule 602 requiring personal knowledge does not apply to admissions.  In other words, the D does not have to have personal knowledge of the truth of the statement made.
g. A statement need not be incriminating at the time it was made for it to be an admission.

h. Even if a statement gets past this rule as an admission, it’s still subject to other rules.

i. Co-defendants:  a statement made by one co-D against another is not admissible under this rule, because the rule says the party opponent must offer it.  A co-D is not an opponent.  But, these statements may come in under 801(d)(2)(E).
j. Rule 801(d)(2)(B): [A statement is not hearsay if the statement is offered against a party and is] … adopted by the party as truth.

k. US v. Hoosier, 1976:  Bank robbery.  D’s girlfriend, in front of D, talked to the witness about the bags of money in the hotel room.  D tried to exclude the witness’ testimony about this.  Because D didn’t deny what his girlfriend said at that time, the statement is considered an admission.  A reasonable person would deny a statement like that right when it was said.
l. A makes a statement in the presence of B, and B is silent.  If a reasonable person would have denied it, the silence can be considered agreement with A’s statement and therefore an admission.

m. Examples of Statements Adopted (or not):

i. Customer said, “my hair is cut a little too short.”  The barber replies, “I’ll do a better job next time.”  By his reply, he adopted the customer’s belief.

ii. Someone says, “You shot the dean.”  You’re silent.  By not denying it, like a reasonable person would, you just adopted the statement.

iii. Abby sends a letter to Sadie that says that Sadie owes Abby $50 for home grown catnip.  The punk that she is, Sadie throws the letter away.  Adoptive admission?  No.  A reasonable person (or cat) would ignore the letter too.

iv. When arrested, Megan was read her Miranda rights, so she was silent.  Now she claims self defense.  P says her silence was a party admission, but it is not, because of her Miranda rights.  Silence after an arrest is not a party admission!

v. Melanie has not been arrested, but she is a suspect being questioned.  Cop says “You robbed the bank, didn’t you?”  Melanie is silent.  This can come into trial as an admission, because she had not been arrested/received Miranda rights.

vi. Once arrested, until Miranda rights have been read, silence can be considered an admission.

n. Admitting a statement as a party’s adoptive admission is dependent upon a showing that the party heard the statement and understood it.
o. Rule 801(d)(2)(C), (D): A statement is not hearsay if the statement is offered against a party and is (c) a statement by a person authorized by the party to speak about the subject matter or (d) a statement by the party’s agent or servant within the scope of that relationship, during that relationship.
i. Part D is opposite of common law.

p. The difference between parts C and D is permission.  Part C requires that the agent be authorized to make a statement.  Part D does not require specific authorization.
q. The statement by the agent need not be made to a third party (ex. not distributed report, minutes from a meeting, etc.)

r. To use 801(d)(2)(D), the statement must be made during employment, not after termination.

s. An expert witness used by D is not considered an agent of D.

t. The existence of the agency relationship can’t be established just by the out-of-court statement, there must be other evidence of agency.
u. Circumstantial evidence can be used to establish an agency relationship.

v. The statement of one employee can be admitted against another as an agency admission if the relationship between the two is principal/agent.

w. Statements made by an attorney are generally admissible as agency admissions against the client if
i. There is real inconsistency between the arguments

ii. The court determines that the statement by counsel is equivalent to statements by defendant

iii. The court determines that an innocent explanation does not exist and that prosecution will use the evidence fairly.

x. Personal knowledge not required for agent’s statement to be admissible

y. Mahlandt v. Wild Candid, 1978:  Alleged wolf attack on child.  Three pieces of evidence are in issue as to their admissibility as party admissions.  Mr. Poos, who was working for D, was keeping the wolf at his house.  A kid walking by was heard screaming and was found injured.  Mr. Poos wrote a note to the president of the company that the wolf had bitten a child.  Later, when talking to the president, Mr. Poos said that the wolf had bitten a child.  In a board meeting, the directors of the company discussed legal aspects of the wolf biting a child.  TC said this was all hearsay because Mr. Poos did not have personal knowledge of any attack.  Ct says not hearsay because it was Mr. Poos’ own statement and also it was a statement which Mr. Poos had adopted or believed.  Because Mr. Poos works for D, these statements are admissible against him and D company.  But the statements made in the board meeting are not admissible against Mr. Poos, because there was no servant or agent of Mr. Poos in the meeting.

z. Hill v. Spiegel, 1983:  P claims he was fired because of his age.  D offered evidence of restructuring recommended by a consulting firm.  TC admitted testimony of Baker, a witness for P that said that several of D’s employees said that P was fired because of his age and income.  This court said that testimony is not admissible because, while Baker is an employee of D, his statement is not within the scope of his agency with D.  While it is not necessary under 801(d)(2)(D) to show that the declarant had authority to make a statement, it is necessary to show that the content of the declarant’s statement concerned a matter within the scope of his agency.  Reversible error.

aa. Rule 801(d)(2)(E): A statement is not hearsay if the statement is offered against a party and is a statement by a coconspirator of a party during the course and furtherance of the conspiracy.
ab. To use the exception against a criminal D, prosecution must show (1) declarant and D conspired, (2) the statement furthered the conspiracy, and (3) the statement was made during the venture (not before or after).

ac. The independent evidence must atleast establish a reasonable suspicion of conspiracy.  Test: Whether the independent evidence, standing alone, presents a fair possibility that the D and the declarant are coconspirators.

ad. Defendant doesn’t need to be charged with a conspiracy in order for prosecution to use this rule.

ae. Statements are “in furtherance of” if they seek to drum up business (“you can count on Linzy to get what you want”), encourage continued adherence to the venture (“don’t worry, we can count on Carol Ina”), or to keep conspirators informed of developments (“Michelle has found a substitute pilot”).  

af. The exception does not apply to narrative or chit chat that doesn’t advance the conspiracy

ag. The conspiracy must be in operation at the time the statement was made.  A conspiracy is terminated when its central criminal goal has been achieved or abandoned.

ah. An unidentified conspirator can make statements too

ai. Bourjaily v. US, 1987:  coconspirator statement can be used to prove the very conspiracy that needs to be shown to make the statement admissible, as long as there is some independent evidence too.
aj. US v. Harris, 1976:  Staging car accidents to defraud insurance companies.  D claims that statements admitted were not “in furtherance of” the conspiracy.  This requirement is viable in federal courts.  No error.
ak. Tuscaloosa v. Harcros, 1998:  Conspiracy to fix chlorine prices.  Testimony by Mr. and Mrs. Cassassa was allowed because a statement was made to them by their friend, Jones (an agent of the chlorine company), that he got together with the other businesses before bids were made.  This statement was not made in furtherance of conspiracy, but made during conspiracy while agent of company.  A guy named Ragusa is also involved.  Ragusa told Mr. Krysti, who worked with him, that he was fixing prices.  Mr. Krysti told his wife.  Testimony by Mrs. Krysti is not admissible because it does not fit a hearsay exception.  Mr. Krysti is not an agent of the company with respect to the chlorine.  
C. Double hearsay: hearsay included within hearsay is not excluded under the rule if each part of the combined statements conforms with an exception to the hearsay rule.  (discussed later in outline)
D. Judicial Admission:  admitting something in a pleading.  This can’t be rebutted.

a. 5 conditions that must occur before a party’s admission is used against him:  (1) In course of judicial proceedings, (2) Contrary to fact in claim or defense, (3) Statement was deliberate, clear, and unequivocal, (4) Giving conclusive effect to statement would not be contrary to public policy, (5) Statement related to fact upon which judgment for other side is based
b. Discussed later in outline
Chapter 12: Hearsay Exceptions—Declarant Unavailable
A. Rule 804(a)(1):  unavailability of a witness includes using a privilege (like the 5th)
a. US v. Pelton & Rich, 1978:  Subpoenaed witness who didn’t show.  Is this enough to consider the witness unavailable?  No.  No other efforts were made.  Court is being tough here.  There’s no evidence that witness would plead the 5th… the witness needs to come to court and actually do it.
b. After the witness claims a privilege, the court rules on whether the witness is exempt from testifying.
B. Rule 804(a)(2):  unavailability of a witness includes refusing to testify despite an order from the court to do so.
a. Actual holding the witness in contempt is not necessary.

C. Rule 804(a)(3):  unavailability of a witness includes lack of memory of the subject matter of a prior statement.
a. Duration of the memory loss is important, but permanence is not required.  The duration only need be thought to be so long that trial cannot be postponed.
b. The fact that a witness remembers making a statement does not mean he’s available.  He is still unavailable as a witness if he does not remember the facts.

c. US v. Amaya, 1976:  Is this witness unavailable?  Yes.  They could no provide testimony because no memory.  Witness is there, but testimony is unavailable.  Transcript from other trial allowed.  
D. Rule 804(a)(4):  unavailability of a witness includes death or physical or mental illness that keeps them from testifying at trial.
a. What if the witness collapses (or dies) before cross examination?  Direct testimony stricken.  Mistrial likely.

b. What if the witness dies during cross examination?  If substantially completed, it may be okay.

c. US v. Faison, 1982:  Important witness in hospital with heart condition.  TC made decision not to postpone trial, and instead introduce testimony of witness at prior trial.  TC should consider nature and extent of cross-examination in earlier testimony, nature of illness, expected time of recovery, the reliability of evidence of probably duration of illness.  In this case TC should have post-poned the trial to see if the witness would be able to testify later.
E. Rule 804(a)(5):  unavailability of a witness includes an absent witness, who has been subpoenaed.  Declarant is not unavailable if the proponent of the statement had something to do with the absence of the witness in order to keep them from testifying.

a. Depositions favored over out-of-court statements

b. You can still challenge the credibility of unavailable witnesses.

c. Campbell v. Coleman (in notes):  subsequent to deposition, contrary out of court statements were made.  Witness unavailable during trial.  Out of court statements can’t be used because there’s a deposition.  However, the statements made out of court can be used to impeach the credibility of the witness.

d. US v. Mathis, 1976:  Wrong prisoner (who is the witness in a trial) is released from jail.  Couldn’t find her for trial.  While wrong doing by prosecution in letting witness go does not make witness unavailable, there is no indication that she was let out of jail on purpose.  Reasonable efforts were made to find her.  Witness’ prior testimony allowed.
F. Rule 804(b)(1):  If the declarant is unavailable, the following is not excluded as hearsay: former testimony given at a prior proceeding, if a predecessor in interest  (against whom the testimony is offered) had the opportunity and motive for prior cross-examine the declarant.
a. Similar motive means the motive to cross-examine now is similar to the motive to cross-examine before.
b. Predecessor in interest: a community of interest in which a party to the prior proceedings is a predecessor to a party in the present proceedings if the former represents the interests of the latter.

i. Privity is not a requirement
c. If both direct and cross examination were done, then if witness is unavailable, prior testimony can come in.

d. Similar Motive test: how similar are the issues and context between prior trial and this one?

e. Preliminary Hearing Testimony: generally, failure to cross examine at that time (which is usually the case) is not an excuse.  Lack of counsel is. 

f. Grand jury testimony is not admissible under this rule against a criminal D, because D has no opportunity to cross-examine a witness at a grand jury hearing.
i. Courts are split as to whether grand jury testimony can be offered against the state.
g. In the Matter of Johns-Manville/Asbestosis Cases, 1981:  Prior testimony given in deposition.  Witness died since.  Predecessor in interest?  Yes, while not the same company in prior trials, their interests overlap.

G. Rule 804(b)(2):  If the declarant is unavailable, the following is not excluded as hearsay:  statement under belief of impending death.  Person must have knowledge and imminent fear of their death.  Statement must be concerning the cause or circumstances of declarant’s impending death.
a. Rationale:  trustworthy testimony because people don’t lie on deathbed.  

b. At common law, the person actually had to die, and this testimony could only come in to homicide cases.  Today, witness need not actually die, but must be unavailable, and testimony can be used in civil and criminal trials.

c. Extraneous statements made on deathbed not brought in—irrelevant.
d. Knowledge of terminal illness is not enough, unless he knows he’s about to go.

e. Statements that can show the expectation of death:  “you know you can’t survive much longer, so tell us now.”  “I know I’m dying” “Watch after my spouse when I’m gone”  

f. Statements concerning the cause or circumstances need not actually describe the physical cause of injury, as long as it concerns it:  “Bob snuck up on me from behind, and we were fighting,” is sufficient.
g. D can impeach the statement of the deceased like he could any witness.  For example, showing that the deceased had a bad reputation or did not believe in an afterlife of sorts (heaven or hell).

h. A dying statement can be used to exculpate the D too.
i. State v. Quintana, 1982:  Voluntary manslaughter.  On death bed, Lopez said he knew he had been shot, that he was paralyzed, that he had a broken back, and that he knew he might die.  That’s enough to get his testimony in as death bed statement.  He gave statement about the circumstances, but did not identify the guy who shot him.
H. Rule 804(b)(3):  If the declarant is unavailable, the following is not excluded as hearsay: statement against interests:  a statement contrary to declarant’s interest (at the time it was made).  Declarant must be unavailable.  Declarant must understand that the statement is against their interests.  In criminal cases, to use a statement made to exculpate the D, there must be corroborating circumstances.
Party Admissions vs. Statements Against Interests

	Party Admissions
	Statements Against Interests

	Party (or agents) said it
	Non-party said it

	Personal knowledge not required
	Personal knowledge required

	Opinions are OK
	No opinions

	Against interests at trial
	Against interests at the time statement made

	Party usually available at trial
	This person unavailable at trial

	Usually misguided attempts by party to exculpate himself
	Thought to be reliable


a. Rationale: reasonable people, even liars, don’t concede a point that causes them harm unless the point is true.

b. In Texas, this is not under the exceptions, meaning the witness need not be unavailable to use to this exception.
c. In Texas, declarations against social interests (subjecting someone to hatred and ridicule) are included
d. Example: Texas case where a corporation was accused of negligence of a driver.  Was he driving the truck during company time?  He said he was.  Against interests?  Not in a worker’s comp case, because self serving.
e. Curry flavor:  When a suspect is arrested, he may incriminate himself while implicating others, believing his best chance is to acknowledge his own guilt so as to show how he can help convict others.  These statements are usually excluded.  Some post-arrest statements are admitted if it appears that the suspect was not trying to curry flavor by implicating others.

f. Collateral Statement:  added details in a statement.  In the statement “I was carrying the drugs, but they belonged to X,” the second part of the statement could be argued as collateral.  

g. A statement qualifies under this rule if it unequivocally implicates the declarant in criminal activity or exposes the declarant to civil liability.

h. Credibility of a witness is not a factor here.  It’s the jury’s job to determine credibility.

i. Applies to declarations against penal interests offered by government against the criminal D

j. Statements offered by a D to exonerate himself can be admitted only if corroborating circumstances indicate trustworthiness

k. Factors useful in determining if corroborating circumstances indicate trustworthiness of statement

i. timing and circumstances under which the statement was made

ii. declarant’s motive in making the statement and if he had reason to lie

iii. whether declarant repeated the statement consistently

iv. the parties to whom the statement was made

v. relationship between declarant and opponent of evidence

vi. nature and strength of independent evidence relevant to conduct in question

l. Statements made to cops are usually self-serving because declarant is probably trying to shift blame.  But statements made outside cop/arrest circumstances (such as to a bartender) tend to be more trustworthy, cuz no motive to lie.

m. Ghelin v. Johnson, 1932:  Lady claiming to be decedent’s wife to get his estate because he had no will.  Was she married to him?  Because he’s dead, there’s no license or record, court will use circumstantial evidence to decide if he was married.  She offers income tax statements, which are considered statements against interests, because he claimed he was single on them.  If he were married, he would have claimed it, because of the deductions one automatically gets when married.

n. Williamson v. US, 1994:  Harris said that he was transporting cocaine to Atlanta for Williamson.  Collateral statements, even ones neutral as to interest, do not fit the exception.  A statement cannot be treated as reliable just because it is collateral to a statement against interests.  Therefore, collateral statements should be treated as other hearsay statements would be (excluded).  Also, statements by a co-D are suspect because he may be trying to implicate his friend and make himself look good.  Making a statement about the cocaine means he forfeited his defense of lack of knowledge.  Other parts of his statement did little to subject him to criminal liability.  
i. Why is this statement not a party admission against coconspirator?  Not in furtherance of a conspiracy.  Statement made after declarant arrested.  
ii. Is his statement really against interests?  Maybe not, because the statement may be used to make the other guy look worse.  Cutting out the reference to Williamson is the best thing to do in this situation.
o. US v. Paguio, Jr., 1997:  Paguio, Sr. made a statement that he was wholly at fault for false statements made to a bank, and that his son had nothing to do with it.  Statement against penal interests are allowed if (1) declarant unavailable (Paguio, Sr. in jail), (2) reasonable person wouldn’t say it if not true because statement subjects declarant to criminal liability, and (3) corroborating circumstances indicate truth.  All three requirements met.  Is the entire statement admissible or just the part about him?  All of it.  Williamson did not mean that a statement should always be parsed to let in only the inculpatory part.  The statement should be examined in context to see whether the portion at issue was against issue and would not have been made by a reasonable person unless he believed it to be true.  TC erred in parsing the statement.
I. Rule 804(b)(4):  If the declarant is unavailable, the following is not excluded as hearsay:  statements of personal or family history.  (a) statements made about family or personal history of declarant, even if declarant had no way to obtain personal knowledge or (b) statement about family or personal history of another, if declarant was related by blood, adoption, marriage, or really freakin’ close family friend.
a. Personal or family history:  birth, adoption, marriage, divorce, legitimacy, relationship by blood, ancestry, death

b. Queen v. Hepburn, 1813: At trial a witness’ deposition was read to the court that stated that he was told by another person that the ancestor of P was a free person.  Hearsay evidence is incompetent to establish any specific fact, but there is an exception in the cases of pedigree.
J. Rule 804(b)(6):  If the declarant is unavailable, the following is not excluded as hearsay: forfeiture by wrongdoing.  Statement offered against a party that did bad stuff to keep the declarant unavailable means they forfeit their right to bitch about their unavailability at trial.
a. US v. Cherry, 2000:  Pinkerton test: each conspirator is legally responsible for the crimes of fellow conspirators… but only for those crimes committed in the furtherance of the conspiracy.  Satisfying this standard is enough to make a conspirator guilty of a murder committed by another member of the venture.  Murdering the witness satisfies the forfeiture exception.  A D is not responsible for acts of co-conspirators under Pinkerton if that D meets the burden of proving he took affirmative steps to withdraw from the conspiracy before those acts were committed.
b. Applies to both parties in civil and criminal cases.
Chapter 13:  Hearsay Exceptions Not Requiring Declarant Unavailability
A. Present Sense Impression (PSI)
a. Res gestae:  “things done.”  Rule that covers spoken words that are so closely connected to an occurrence that the words are considered part of the occurrence.
b. Rule 803(1):  Even though the declarant is available, present sense impressions are not excluded by the hearsay rule.  A statement describing an act, event, or condition, made while the act or event is occurring or while the speaker observes the condition.
c. Rationale: considered reliable statements because the immediacy requirement reduces risk of memory loss and deception.
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Requirements of a Present Sense Impression
Immediacy:  the statement must describe an act, event, or condition that happens or exists at the moment of speaking.  A teeny tiny time lapse is allowed because it is usually impossible to make the statement at the precise time.
Perception: the speaker must have perceived what she describes.  Usually seeing or hearing (ex. phone calls).  a.k.a. personal knowledge.
Descriptive: The statement must describe an act, event, or condition.
d. Immediacy is determined on a case-by-case basis.  Courts use the circumstances of the statement to determine whether the declarant had significant time for reflection.

e. If there is no evidence as to time lapse, no foundation for admitting the statement.

f. If witness did not perceive event, inadmissible.  Burden of proof on proponent of the declaration to prove the perception.

g. Corroboration Requirement:  before a statement is admitted, there must be evidence independent of the statement itself to prove than the event actually occurred.

i. In-court testimony by declarant, testimony of another person, or circumstantial evidence

ii. The other witness need not have seen what declarant saw, just that he observed enough to corroborate the declarant’s statement.

h. US v. Campbell, 1991:  D’s motion in limine to bar introduction of 911 and dispatch tapes into court.  Denied.  The things heard on both the tapes meet the PSI rule and requirements.  Statements made at the time of the events (or slightly afterwards when the 911 call was placed), both statements described what was happening, and both statements were made by the people that saw the events.
B. Excited Utterances

a. Rule 803(2):  Even though the declarant is available, excited utterances are not excluded by the hearsay rule:  a statement made under the stress of an exciting event and relating to the event.
b. Rationale:  excited utterances are likely to be truthful because the stress from the event caused a spontaneous statement that was not the product of reflection and deliberation.
Requirements of an Excited Utterance
External stimulus:  an exciting event must have occurred that gets the attention of the speaker.
Speaker needs to observed the event.

Excitement:  the speaker must be excited as he speaks.  The court decides whether a person like the declarant would be excited under the circumstances.
Need not be close in time, because excitement can last a while.
Statement made before there has been time to reflect and fabricate

Related to an Event:  utterance must relate to an exciting act, but need not describe it.
c. Present Sense Impression vs. Excited Utterances:  

i. PSI: contemporaneous statements; statement must describe event

ii. EU: speaker excited; not necessarily contemporaneous, but must follow event; must relate to event (need not describe it)

d. Passage of time is not as important to excited utterances as the state of mind of declarant.
e. Circumstances used to determine admissibility when a significant amount of time has passed:

i. Nature of the startling event

ii. Whether the declarant appeared to be excited during the time between the event and the statement

iii. Whether declarant was unconscious for any time between event and statement (if one’s unconscious, they can’t fabricate something).

iv. Nature of declarant (kids can be under the influence of a startling event longer than adults)

v. If statement is self serving: raises possibility that declarant had time to reflect

vi. If statement describing previous event also predicts future event: generally shows more deliberate thought, not excitedness.

f. Unidentified declarant statements can be admitted if the declarant’s personal knowledge can be established.

g. US v. Marrowbone, 2000:  A 16-year old said he was molested by D.  He went home and told his mom, who called the cops to arrest him because he was drunk.  Several hours later, they showed up to arrest him and then he started saying D molested him.  Not an excited utterance because the statements were made 3 hours after the alleged event, the statements were made by a teenager (not a small child), motive to lie existed (so as to not spend the night in jail).

i. If D had told his mom about it, would the mom’s testimony be allowed in?  Probably cuz more likely that the statement is an excited utterance.

h. Miller v. Keating, 1985:  Multiple car wreck.  Two witnesses said some guy, who they can’t identify, came up and said something to the effect of “that bastard tried to cut in.”  Inadmissible as an excited utterance, not because he’s unknown, but because it’s unclear as to whether or not he had personal knowledge of the event.
C. State of Mind Statements
a. Rule 803(3):  Even though the declarant is available, this is not excluded by the hearsay rule: state of mind statements: a statement of declarant’s then existing state of mind, emotion, sensation, or physical condition.  This does not include memories or beliefs unless it relates to the execution, revocation, or terms of the declarant’s will.
b. Ex: intent, plan, motive, design, mental feeling, pain, bodily health
c. Mutual Life v. Hillmon, 1892:  A beneficiary of policies on the life of John Hillmon sued the insurance carriers to collect.  The question was whether a body found at Crooked Creek was that of Hillmon or Walters.  The companied claimed Hillman and Walters went west from Wichita, and that Hillmon killed Walters to collect on Hillmon’s policies.  The companies offered letters from Walters to his fiancée and sister saying he was going west with Hillmon.  The court allowed them.  The letters were competent not as narratives of facts, nor as proof that Hillmon actually left Wichita, but to show that Walters had the intention of going, and going with Hillmon, which made it more probable both that he did go and that he went with Hillmon.
Hillmon Doctrine
Evidence of intention is allowed to prove not only that the act was done by declarant but also that another did the act too.  (Texas view.)


House Notes say this doctrine is limited to make statements of intent admissible only to prove declarant’s future conduct, not the future conduct of another.


Courts are divided here.  Modern compromise which admits such statements if there is other proof of the behavior of the second person.
d. Ex:  “I have to go to Chicago tomorrow because my father had an accident and is hospitalized.”  This can fit the exception if offered to prove that the speaker intended to go to Chicago, and that she did go to Chicago, but not to prove that her father had an accident or was hospitalized (cuz it’s in the past).

e. Ex:  “I am going to NY tomorrow,” and declarant disappears: admissible to show declarant went to NY.  “Two years ago, I went to NY”: not admissible under state of mind exception because memory.  “I am going to NY tomorrow because Joe stole my money and I have to get it back from him”: cannot be used to prove that Joe stole money from declarant, but that declarant went to NY.

f. These statements still subject to 403: probative value of statement of declarant’s state of mind is not substantially outweighed by unfair prejudice suffered by the non-offering party.
g. Challenge: statement can’t be used to prove some previous fact; a fact remembered or believed.

h. Shepard v. US, 1933:  Mrs. Shepard, sick, said that her husband poisoned her whiskey bottle.  Not a dying declaration because there was no evidence of the decedent knowing of her impending death.  Evidence of her past statements of suicide not admissible hearsay because it’s used to rebut the poison theory.  The declaration was not used to prove her present thoughts and feelings, but instead to prove an act committed by someone else, and that purpose does not fit under this exception.  Also, a state of mind statement cannot be offered to prove that a past event occurred.  This is okay to prove, but not through hearsay declarations.
i. In relation to wills: an exception to the exception.  Statements by the decedent are admissible to prove not merely state of mind, but acts, events, and conditions relating to a will.  Rationale: the decedent is dead now, and the courts want to do what decedent intended… past talk is necessary to determine that.

D. Statement for Treatment or Diagnosis

a. Rule 803(4):  Even though the declarant is available, this is not excluded by the hearsay rule medical statements.  
b. Rationale: patients are motivated to speak carefully and accurately

c. Includes statements about treatment, diagnosis, present conditions and their symptoms, history, or cause, and past symptoms relating to the present condition.
d. Includes statements made by parents and social workers to a doctor about a child; statements by bystanders; statements from doctor to doctor.
e. Statement must be pertinent to the treatment or diagnosis sought.

f. Backwards (Past) looking statements can come in when talking to a doctor.  This makes sense, because you have to be able to tell a doctor how you got hurt or your past symptoms for them to make an accurate diagnosis.
g. Child Abuse Cases: statements from child to doctor about abuse are admissible, even if the abuser is identified.  Rationale: emotional well-being is medical.
h. When might it be relevant to diagnosis or treatment to know where an accident took place?  Child abuse cases or someplace hazardous (Chernobyl or Three-Mile Island)

i. Statements by non-treating physicians are admissible (doc hired to testify).  Subject to 703.  Some courts won’t let it in because the motivation is to be a witness, not to treat or diagnose a patient.
j. Ex:  Husband says to wife, “Help!  I’ve fallen and I can’t get up!”  This statement is okay because the intent of H was for W to call the doctor.

k. What if the P says something to D’s doctor?  Can it qualify as a statement for diagnosis?  Yes.  Could it also qualify as a party admission?  Yes.

l. Ex:  “I broke my hand when I hit my wife.”  “I broke my leg when fleeing bank robbery.”  “I broke my leg at work.”  Underlined parts are not necessary for medical treatment.

m. Ex:  Doctor testifies: “He said he was sitting at a light and a big truck hit him from behind.”  OK, because this goes to how he got hurt.  A doctor would need to know what was causing P’s back pain to treat him.  
n. Rock v. Huffco Gas & Oil, 1991:  Rock allegedly hurt his ankle twice at work.  Coworkers said he had mentioned that he was going to fake it to get money (motivation to make false statement).  While it is important for the doctors to know how he got his injury, the details about fault (rusted steps and grease on floor) are not pertinent to medical treatment, and is inadmissible.

E. Hearsay within Hearsay

a. Rule 805:  multiple hearsay not excluded as long as each part fits a hearsay exception.
b. Ex:  “The driver of the blue car told me he was sorry.”  OK?  Yes—party admission

c. Ex:  “Holy cow!  That lady told me she saw the other driver hit you!”  OK?  Yes—excited utterance.

d. US v. Dotson, 1987:  double hearsay:  Sergeant Anderson said that Young said that he carried marijuana for Dotson two or three times a week.  First part fits a hearsay exception (prior consistent statement), but the second part does not.  The whole thing is inadmissible. 
F. Business Records Exception

a. FOR EXAM:  Be very careful of questions about records.  Commonly tested in class and Bar.

Business Records Analysis
Does this qualify as a business record exception?  

If no, inadmissible.  

If yes, then… 

Is the statement within the record admissible per a hearsay exception?  

If no, inadmissible.  

If yes, admissible.

b. Rule 803(6):  Even though the declarant is available, this is not excluded by the hearsay rule: business records.
c. This is a hearsay exception covering records of a regularly conducted business activity, made at or near the time of the events or acts recorded, on the basis of personal knowledge on the part of the source of the information, where each person involved in making the record acts in regular course of the business and the record is regularly kept.  Business records may be excluded if shown to be untrustworthy.

d. Examples: inventories, personnel records, meeting minutes, driving logs, accident reports… including computer databases.

Requirements to use Business Records Exception
Regular business; regularly kept record.  Not personal records.
Source with personal knowledge acting in course of employment.

If the recorder doesn’t have personal knowledge, the reporter must 
(1) have personal knowledge and 
(2) have a duty to report facts to the recorder

Contemporaneous

Foundation testimony (such as steps involved in preparing such records)

Trustworthy (Trial Judge’s discretion to determine)

e. This exception embraces multiple hearsay as info is passed along a chain of people and ultimately recorded.  When info in the records of one business is taken from a record kept by another business, each record must fit the exception.

f. Hospital Records:

i. These are business records

ii. Foundation by someone who’s familiar with making these records required

iii. Nurses notes are good to look at because observations are made periodically

iv. Ex:  The notes say that the patient yelled:  “I’m in pain!!!!!!!!”  OK?  Yes.  Medical treatment and diagnosis.

v. Ex:  The notes say that the patient said:  “The patient over there said he’s in pain.”  OK?  No.
g. When can a bystander’s statement to a cop come in?  Party admission (if they’re involved) or an excited utterance.

i. Ex:  The record says:  “driver said he was sorry because he was running late.”  OK?  Yes—party admission

ii. Ex:  The record says:  “driver said ‘That idiot hit me!’”  OK?  No.  Self-serving, not party admission, not excited utterance.

iii. Ex:  The record says:  “vehicle 1 ran the light.”  OK?  Maybe.  Personal knowledge needs to be established, and then it’s OK.

h. Ways to make sure a business report is admissible even thought the reporter has no duty to accurately report to the recorder:

i. Recorder verifies the information for accuracy

ii. Underlying statement satisfies an independent hearsay exception

iii. Underlying statement not offered for a hearsay purpose.

i. Johnson v. Lutz, 1930:  A police officer investigates an accident, observing the scene and gathering information from eyewitnesses.  He writes up an accident report, which is later offered in evidence to prove what happened.  Insofar as the report rests on information from eyewitnesses, it does not satisfy the requirement that the source be employees with personal knowledge acting in regular course.  Eyewitnesses may get it right, but they have no duty to tell the truth on the record and there is no routine that helps ensure that they will.  A policeman’s report of an accident was offered into evidence and was excluded at trial.  Affirmed.  Police reports should be analyzed under 803(8).  This court says that the purpose of this exception is so that all people involved making the writing won’t have to be called to the stand.
j. Kelly v. Wasserman, 1959:  P deeded her house to D under an agreement that she could live there rent-free for the rest of her life.  D tried to evict her.  P is on welfare.  Welfare department records (which qualify as business records) indicate that D had told the social worker assigned to P that he said P could live there rent-free.  These documents are admissible, as they were made by a social worker while doing her job.  Also, D’s statement to the social worker is actually a party admission within a business report.

k. US v. Vigneau, 1999:  D convicted with drug distribution scheme where they would transmit money via Western Union.  The transfer forms have a space for the sender to fill in their name/address and recipient’s name/address, and amount of money.  The form is then given to a Western Union agent who fills in the rest of the information.  These forms are not admissible as to the truth of sender’s name/address and recipient’s name/address, and amount of money, because these forms are not filled in by the Western Union employees as part of the job and that information is not within the personal knowledge of the employee.  
l. Palmer v. Hoffman, 1943:  An accident report, prepared by a railroad after its train killed a motorist at a grade crossing, was inadmissible in the surviving husband’s wrongful death suit, on the ground that the business of a railroad is railroading, not investigating accidents.  Therefore, it does not fit the “regular course of business” requirement.  Accident reports are usually excluded since their primary utility is litigating, not railroading.  

m. Suspect motivation in preparing the records makes them untrustworthy; unless the report is unfavorable to the party who prepared it (then not self-serving)

n. Incident reports required by company policy:  courts are divided.  

i. Are they made in anticipation of litigation?  Probably not.  They are used to improve operations and safety within the company.

ii. Are they self serving?  Probably… when filling out an incident report, by nature you won’t put down the stupid stuff you did.

o. Just because a record is trustworthy doesn’t mean it’s going to be admissible; it’s subject to the other requirements of the rule.

p. Computer Records

i. No extra foundational requirements for computerized records; though they are easier to tamper with.

ii. As long as data is entered during regular business practice, it doesn’t matter when it was printed out

q. Rule 803(7):  absence of business record or entry.  Because this rule requires that the records are regularly made, the absence of such a record or entry becomes a reliable indicator.  Used to show an act or event did not occur.
r. Other side of coin is 803(6)

s. Past recollection Recorded ≠ Present Recollection Revived or Refreshed:  No hearsay problem with Present recollection.  But if the memory is not revived, the document is a past recollection recorded.  

G. Public Records

a. Rule 803(8):  Even though the declarant is available, this is not excluded by the hearsay rule: public records.  Public records can be used to prove 
(a) activities of an office or agency, 
(b) observations, the source of which must be someone within the public agency or office, not a citizen.
1. Note:  Public records can’t be used in criminal cases to prove things observed by law enforcement personnel.

(c) official findings (factual results) of investigations.  The information gained in the investigation is not limited to a public office or agency.
2. Note:  Not for use against criminal defendants
b. Differences between Public Records and Business Records:
i. Public records need not be regular and contemporaneous

ii. Public records can be admitted without foundation witness

c. Police Reports:  excluded because they are prepared under adversarial circumstances, which are conducive to manipulation by authorities hell bent on convicting a criminal
i. Can they come in under 803(6) even if not under this rule?  No.

1. Exceptions:

a. If there’s not an adversarial relationship between cop and D
b. If there’s another purpose besides showing actions of D
ii. Investigative personnel who work with prosecutors and police have a motive to secure convictions.
iii. Law enforcement official that prepared the report can testify, so this Rule wouldn’t apply

iv. Reports by other public officials are admissible.  It cannot be presumed that every government official has an adversary motive against a criminal D. 
v. Lab reports are usually admissible.  Exception: public crime labs.  Independent crime labs are OK.
d. Limitations on admissibility of investigative reports:  

i. Opinion must be made by qualified person using reliable methods based on sufficient information and investigation

ii. Legal conclusions excluded

iii. Only final reports allowed 

iv. If report revoked or superceded by the agency that prepared it, not allowed

v. Suspect motivation in preparation?  Excluded

vi. Reports made after formal hearings are better than those not after a hearing

vii. The closer the report is made to the event, the better

viii. Statute may exclude the report

e. If the public official relies on a citizen for information, is it untrustworthy?  Not really.  Subject to hearsay-within-hearsay rule

f. Beech Aircraft v. Rainey, 1988:  Products liability case against manufacturer of a Navy T-34C that crashed.  An investigatory report cited that based on the facts, the most probable cause of the crash was rollback in the engine.  The TC admitted the report, including it’s factual findings and opinions and conclusions based on the factual findings.  The AC reversed saying that the rule drafters didn’t want opinions or conclusions of a report admitted.  SC reversed them and agreed with the TC that the report should be admitted.  The SCt holds that statements in the form of opinions or conclusions are not by that fact excluded from the scope of 803(8)(C).  

i. Note:  this opinion testimony must pass the opinion rule test (702-703) too! 

1. Trustworthiness of these opinions up to court

2. Subject to cross-examination

g. Rule 803(10):  absence of public record or entry.  Because this rule requires that the records are regularly made, the absence of such a record or entry becomes a reliable indicator.  Used to show an act or event did not occur.

H. Learned Treatise

a. Rule 803(18):  Even though the declarant is available, a learned treatise is not excluded by the hearsay rule.  A treatise may be used to the extent it is called to the attention of an expert on cross or to the extent the expert relies on the treatise in direct examination, if the treatise is shown to reliable authority by the testimony of the witness or by other expert testimony or judicial notice.  The statement from the treatise may be read into evidence but cannot be admitted as an exhibit.
i. Must be used in conjunction with an expert

ii. Need not be published to be considered reliable
b. Note:  Subject to Rule 403 Balancing!!

c. Impeachment device for expert testimony.  (get the expert to admit that it’s authoritative first, so he looks dumb)

d. Treatises can be substantive evidence.  Weird, because you can’t cross-examine a book.
e. Journal Articles:  usually okay if published by an authoritative organization.  Ex: JAMA.  Doesn’t automatically come in though.  Article by article basis.  Comics and parodies are put in these journals sometimes, and those aren’t treatises.
f. A treatise should not be put in evidence because the jury should not give it more weight than expert testimony, and they might get the impression that it’s more important.
g. The not-put-in-exhibit rule is sometimes ignored because during trial, there’s no way a jury can remember what was read to them from a treatise.  Because precise language is critical, treatises are often ineffective if an excerpt from it can’t be shown to the jury.

h. Costantino v. Herzog, 2000:  Birth defect → medical malpractice case.  Can a video tape be admitted as a treatise?  Yes.  It’s authoritative (published by American College of Ob/Gyn’s).  It’s not prejudicial because of its probative value.  But, at the end of the tape, there’s a biased message about law suit abuse and this subject.  That’s an error because it’s prejudicial, but the court says it’s harmless.
i. How did they justify a tape, when the rule says book or pamphlet?  By Rule 102 which says that the court should promote growth and development of the laws of evidence.  
Chapter 14:  Residual Exception to the Hearsay Rule
A. Catch-All Hearsay Exception: Designed to let admission of trustworthy hearsay that did not fit under any of the categorical exceptions (exceptions having specific criteria).  The catchall, known as the residual exception, may be invoked only in rare or special circumstances.

B. Rule 807:  A trustworthy statement will not be excluded by the hearsay rule if:
a. Statement offered as evidence of a material fact (must be relevant)
b. It’s more probative than any other available evidence

i. Rationale for this is that this rule should be reserved for cases of clear necessity.

c. Interests of justice will be served (reliable; see rule 102)
d. Notice is given to the adverse party in advance, including intention and particulars.

e. The circumstantial guarantees of trustworthiness should be equivalent to those of the categorical exceptions.
f. No catchall in Texas

C. Corroboration Factor:  used to show hearsay is trustworthy.  
a. Idaho v. Wright, supra:  SCt held that corroborating evidence does not count when hearsay is admitted against a criminal D under a catchall exception and the D raises a constitutional challenge to the evidence.

D. US v. Dent, 1993:  D was charged with felon in possession of a firearm.  His defense was that he did not own the car that the gun was found in.  D claims that grand jury testimony of an unavailable witness should not have been admitted.  Grand jury testimony must be evaluated under rule 807 and the Confrontation Clause.  The testimony was by a car salesman that he sold a car to a lady and D.  The trustworthiness requirement was not satisfied because of insufficient corroboration of the testimony.  However, this is a harmless error since who owned the car had little to do with D’s charge and conviction.  The SCt has not decided if grand jury testimony can come in under rule 807.  As former testimony from a grand jury hearing is hard to admit against criminal D’s because there is no defense right to be present or cross-examine at that time; so this catchall becomes pretty important.
E. Near Miss Theory:  a theory that hearsay cannot be admitted under a catchall if it almost fist a categorical exception, but does not fit because of some other requirement or limit in the exception.
a. Rationale: certain types of hearsay are deliberately excluded from the categorical exceptions, so they shouldn’t be admitted under the catchall

b. Most courts reject however, because the purpose of the catchall is to admit reliable theory that somehow falls outside one of the categorical exceptions

F. US v. Shaw, 1995:  D convicted of drug crimes.  D appeals because of admission of testimony that he says violated his rights under the Confrontation Clause.  The testimony used was testimony of witnesses used at Branch’s trial.  (Branch was Shaw’s co-conspirator).  The witnesses are dead now.  The testimony was properly admitted because of Branch’s opportunity to cross-examine the witnesses.  Similar interests were at stake, and both witnesses were subject to vigorous questioning.  However, the trustworthiness of the testimony is at issue.  While the court finds no problem with the trustworthiness, the trial court looked beyond immediate circumstances of the statements to corroborating evidence.  Trustworthiness must come from the circumstances of a hearsay statement, not from its consistency with other evidence offered in the case.  (Harmless error).  Affirmed.
G. Factors used in determining trustworthiness of a declarant’s statement under this rule
a. Relationship between declarant and D (trusted confidante or stranger)

b. Capacity of declarant (drunk isn’t good)

c. Truthfulness of declarant

d. If declarant considered his statement carefully

e. If declarant took back his statement afterwards

f. If declarant made other statements that were consistent or inconsistent

g. Whether behavior of declarant was consistent with content of statement

h. Whether declarant had personal knowledge of event described

i. Lapse of time

j. Whether the description in the statement is clear and factual, or vague and ambiguous

k. Whether the statement was made under formal circumstances or not

l. Whether the statement was made in anticipation of litigation

m. Whether the declarant was cross-examined by one with similar interests

n. Whether statement was given voluntarily or for immunity

o. Whether declarant was an interested party or disinterested bystander.

H. Application of Notice Requirement:  courts sometimes admit hearsay without pretrial notice, because adverse parties can be aware of what was to be offered, and therefore be prepared for it.  And also, continuances are offered so that the adversary has sufficient time to challenge the evidence effectively.

I. Child Abuse Cases:  the child’s out-of-court statement concerning the abuse is often considered the more probative evidence because the child may not be able to communicate as well on the stand as he or she did out of court.

J. More Probative ≠ More Credible

a. Probative refers to the tendency of the statement to prove something to the jury

b. Credibility has nothing to do with whether or not testimony is probative

Chapter 15:  Hearsay and the Confrontation Clause
A. Confrontation Clause (CC):  Right guaranteed to criminal Ds by the 6th Amendment, the most important element of which is the right to cross-examine witnesses against the D.  The right of confrontation also limits the use of hearsay against criminal Ds.  The right of confrontation also requires witnesses who testify against criminal Ds to be present in court, although some special exceptions exist, especially in abuse prosecutions where children sometimes testify by videotaped deposition.  Notice this only applies to criminal defendants!
a. Also lets jury observe the witness so that they may determine his credibility

b. Applies in state courts too (via 14th Amendment): Pointer v. Texas
c. Confrontation Includes:

i. Right of D to be present at trial

ii. Right to have prosecution witnesses present at trial

iii. Right to have D and prosecutions witnesses in view of each other

iv. Right to cross-examine the prosecution witnesses

v. Right to impeach the prosecution witnesses

d. Hearsay and Confrontation protect the same values and come from the same roots.  But there is a conflict between them:  Lots of hearsay exceptions allow different types of out-of-court statements to be admitted into evidence without the declarant being present for cross-examination.

B. Two Part Test  (summary box given at end of section)
a. When doing these cases, ask “what hearsay exception are they trying to apply?”
b. Ohio v. Roberts, 1980:  D accused of forging checks and possession of stolen credit cards.  A witness testified at preliminary hearing that she let D stay in her apartment.  During this hearing, D counsel tried to get her to admit that she gave D the checks and credit cards with permission to use them, but she denied it.  She never showed up to trial.  She was subpoenaed 5 times and the court even asked her mom where she was.  
i. What hearsay exception are they trying to apply?  Prior Testimony.  Since D counsel had the opportunity to cross-examine at the time of her testimony, the requirements of this hearsay exception are met.  

ii. Two Part Test:  (1) Is the witness unavailable despite reasonable, good-faith efforts to bring them in to trial?  Here, yes, because no one knows where the witness it.  AND (2) Is the statement reliable?  Here, yes, because the prior testimony was given under oath.  So, the testimony is allowed.
iii. This test didn’t last very long before modification of the first prong.  The second prong is satisfied by firmly rooted hearsay exceptions (see Idaho).
c. Rule of Thumb for reasonable, good faith efforts to bring a witness to trial:  did the party use the same efforts to find the declarant that they would have used if they didn’t have the statement already?
d. US v. Inadi, 1986:  Does the CC require that a nontestifying coconspirator is unavailable to testify in order to admit that person’s out-of-court statements?  No.  D convicted of conspiring to manufacture and distribute drugs.  Tape recordings were taken of D’s coconspirator (Lazaro) talking about their conspiracy while it was going on.  Lazaro never showed up to trial.  Such statements are important because since they are not said in court by people facing charges, they aren’t “screened.”  Lazaro wasn’t really wanted by either side to testify, so there’s no reason to require that he be unavailable.  
i. What hearsay exception are they trying to apply?  Coconspirator statement.  Why not statement against interest?  Because the witness is not unavailable.

ii. First prong of Ohio changed here.  The prong requires production of the declarant only for hearsay statements that are weaker substitutes for live testimony.  The witness is not declared unavailable, but the testimony is allowed because coconspirator statements are especially trustworthy because they’re said during the act… it’s better than having them on the stand where there will be motive to lie to cover their asses.  So, the second prong of Ohio is met, because it’s a reliable statement.
iii. Dissent says that crooks lie to each other, even while committing the crime, so the declarant should be brought in to testify.

e. Idaho v. Wright, 1990:  D convicted of lewd conduct with his 2 daughters (2 ½ and 5 ½).  The girls told a family friend who took them to a doctor.  The doctor testified at trial that the youngest daughter said that D had touched her.  She was found to be too young to testify.  
i. What hearsay exception are they trying to apply?  Residual/Catchall.  Why not medical?  Because the doctor was being used by the cops to get a statement from the youngest daughter.
ii. New Test:  (1) Is the hearsay exception being used firmly rooted?  Here, the catchall exception is not firmly rooted, so go to next prong.  OR (2) If not, there is a presumption of inadmissibility, so the statement must be found to be sufficiently trustworthy.  Here, the statement is presumed untrustworthy.  The ct says that use of corroborating evidence is not allowed; the statement must be trustworthy on its face.  This statement is not enough to show “particularized guarantees of trustworthiness” so is inadmissible.
iii. Dissent says that corroboration of outside evidence should be used because it’s used in other situations.  Here, there are so many pieces of corroborating evidence that the testimony should be allowed.
iv. Lack of cross-examination of the girl was not discussed.
f. Factors to look at to determine if statements by child witness in abuse cases are reliable:

i. Spontaneity and consistent repetition

ii. Mental state of the declarant

iii. Use of terminology unexpected of a child of similar age

iv. Lack of motive to fabricate.

g. Lilly v. Virginia, 1999: Ben (D), Mark (brother) and Gary (friend) burglarized a home, stealing alcohol and guns.  The next day they stole a car and killed the driver.  To the cops:  D said he was forced into it.  Mark said D masterminded the whole thing.  Mark said he was involved but that D actually did the murder.  At trial, Mark pleaded the 5th.  The state offered Mark’s statements into evidence claiming that they were declarations against penal interests.  D claimed that they weren’t because they shifted responsibility to D and that the CC was being violated.  The transcripts were admitted.  The state SCt affirmed.  The US SCt granted cert to determine if the CC is violated by admitting evidence a confession by a non-testifying accomplice that included statements against his own interests and statements that inculpated the D.  All 9 members agreed that the CC was violated by the use of a statement to police by D’s brother (that directly implicated the D).  
i. Three categories of statements against interests that are admissible against criminal D’s:

1. Declarant says “I did it.”  No CC problem because it’s not offered against D.

2. On the stand, D says “declarant did it.”  No CC problem because accused is making the statement.

3. Declarant says “D and I did it.”  CC problem.  Statements against declarant’s interests are not admissible against the D because it is not reliable (declarant stands to gain by inculpating another).  **This case!**

ii. What hearsay exception are they trying to apply?  Statement against interests.  Why not co-conspirator?  Because they’re all arrested at the time the statement was made, so it was not made in furtherance of the conspiracy.

iii. Applying the Idaho test:  (1) Is the hearsay exception being used firmly rooted?  Here, no, because it is not based on the same maxim that firmly rooted exceptions are (statements made without a motive lack the dangers of inaccuracy).  This exception is based on the assumption that one does not make something up that’s against his interests.  OR (2) If not, there is a presumption of inadmissibility, so the statement must be found to be sufficiently trustworthy.  Here the statement is not considered trustworthy because D’s brother may be trying to shift blame to D.  Cross examination is needed.  Statement is inadmissible..
iv. Breyer:  exception is firmly rooted because it goes back to the Bible.  Scalia:  said this is a model violation of the CC.  Why don’t they bring the declarant in?  Thomas:  No blanket ban.  CC should cover formalized testimony (affidavits, depos, prior testimony, confessions), but not necessarily all self-inculpatory statements to police by co-D.  Rehnquist: CC should not keep out use of genuinely self-incriminating statements to policy by co-D.
h. “firmly rooted” means it is a traditional hearsay exception or has been accepted in FRE and the vast majority of states.  
i. In Lilly, Justice Stevens said that “firmly rooted” meant it been established as reliable by longstanding judicial and legislative experience.
C. Once a hearsay rule is satisfied, does that mean the CC is satisfied too?  Nope.
a. Confrontation Clause and Rule 801:  
i. Not Hearsay.  801(c):  If an out-of-court statement is offered for a purpose other than proving the truth of the information related therein, its admission will not violate the CC.  

ii. Prior Statements of Testifying Witnesses.  801(d)(1): If a witness is present at trial and subject to cross, the prior statements of that witness can be admitted for their truth with no problem.  

iii. Admissions.  801(d)(2):  Admissions by D are hearsay statements being admitted.  No problem with CC.  Other admissions are okay if they meet the 2 prong test.
b. Confrontation Clause and Rule 803:  CC satisfied.  

c. Confrontation Clause and Rule 804:  CC satisfied.  
i. There is controversy about 804(b)(3)’s statements against penal interests (but not about pecuniary interests).  (Lilly)  But in order to be an 804(b)(3) statement, it must be disserving, which will qualify the statement under CC for non-firmly rooted hearsay.  (Williamson)
ii. Except: 804(b)(6) Forfeiture by wrongdoing: D’s right to confrontation forfeited by D’s own misconduct.
d. Confrontation Clause and Rule 807:  Special treatment needed.  Trustworthiness analysis must be thorough.  Trustworthiness analysis for residual exception is the same as the trustworthiness analysis for CC, which is a case-by-case approach.


Production Prong
Is the declarant unavailable?  (Ohio v. Roberts)
804 exceptions OK because declarant must be unavailable to use 804
Modifications:
(1)  If the statement meets an 803 exception, it’s OK.  

Declarant need not be unavailable, because statements meeting these exceptions have evidentiary significance = or > than in-court testimony.  (Inadi)

If the hearsay statement has probative value that could not be duplicated simply by in court 
testimony, the declarant need not be produced or unavailable.  (White v. Illinois)  (ex. excited 
utterances and medical treatment/diagnosis)
(2)  If the statement meets the 807 residual exception, it’s OK.  

In order to be admissible under this exception, it must be more probative than the trial testimony that would come from an available declarant.  (White)
Reliability Prong  
Is there indicia of reliability to satisfy trustworthiness?  (Ohio v. Roberts)

(1)  Satisfied by firmly rooted exceptions (Bourjaily)  
804 exceptions are firmly rooted (Lilly and Williamson)

(2)  If not firmly rooted exception, it must overcome a presumption of unreliability by particuliarized guarantees of trustworthiness (Idaho)

807 exception.  Since not firmly rooted, the statement’s trustworthiness must be analyzed.

D. Bruton Issues

a. Bruton is a narrow exception to the General Rule that a witness whose testimony is introduced at a joint trial is not considered to be a witness against a D if the jury is instructed to consider that testimony only against a co-D.  Why?  Skunk in jury box.
b. Bruton Doctrine: a D is deprived of his right under the CC when his nontestifying co-D’s confession naming him as a participant in the crime is introduced at their joint trial, even if the jury is instructed to consider that confession only against the co-D.
i. I.e.:  At a trial for A&B, a statement by A that implicates B by name may not be admitted, even if the jury is told to use the evidence against A only.

c. Redaction: editing a statement to remove inadmissible words
d. Richardson v. Marsh (& Williams), 1987:  Marsh, Williams, and Martin are charged with assaulting Ms. Knighton and murdering 2 others.  Martin is a fugitive during trial, but Marsh and Williams are tried together.  State introduced a confession by Williams after his arrest.  The confession was redacted to omit all references to Marsh.  The confession included details of a conversation in a car where Williams and Martin said they were going to kill the victims after they robbed them.  The jury was told not to use the confession against Marsh.  But, during her own testimony, Marsh testified about the car ride referred to in the confession.  She said that she knew Martin and Williams were having a conversation, but that she didn’t hear anything because the radio was too loud in her ear.  So Marsh linked herself to the conversation referenced in the confession.  She claims her CC rights are violated.  This case is different from Bruton because in Bruton, the co-D’s confession expressly implicated D.  Here, the confession is only incriminating because Marsh linked herself to the conversation by her own testimony.  The Court refuses to expand Bruton to this case and holds that the CC is not violated by the admission of a nontestifying co-D’s confession with proper limiting instructions when the confession is redacted to eliminate all references to D.  The confession is admissible.
e. Ways to accommodate the Bruton limit:  

i. Redaction: this is hard to do effectively, especially with oral testimony.

ii. Trying D’s separately:  this impairs efficiency (multiple trials calling same witnesses), lets later Ds know the strategies used, and the possibility of inconsistent verdicts

iii. Not use co-D confessions: but they are essential to society’s interest in finding, convicting, and punishing law violators

f. Gray v. Maryland, 1998: Bell and Gray charged with murder.  Bell confessed that he, Gray, and another guy (who later died), beat the victim to death.  The state offered the confession into evidence but substituted the word “deleted” in place of all name’s but Bell’s.  Then P asked the cop if, after the confession, if he was able to arrest Gray.  Other witnesses said they saw Bell, Gray, and others beating the victim.  The jury was instructed not to use the confession against Gray.  Does a redaction that replaces a D’s name with “deleted” fall within the Bruton Doctrine?  Yes.  “Deleted” is equivalent to the D’s name to a jury, because (1) the jury can figure out who the “delete” refers to by looking at the co-D’s, (2) calling attention to the deleted name overemphasizes the confessor’s accusation, (3) “delete” is still accusatory towards D.  This case is different from Bruton in that (1) “delete” is less obvious that using D’s name and (2) P’s follow up question pretty much sealed the deal that Gray was the deleted guy.  This case is not like Richardson, because Richardson took out all indications of another person in the confession.  So, Bruton applies.  Reversed and remanded.
g. Separate juries could be used to try co-D’s, and one jury could be excused when appropriate.  This does not violate the D’s CC rights.  This is hard to utilize because it’s still hard to make sure the jury doesn’t hear what it shouldn’t.
h. Bruton Doctrine does not apply to bench trials, only trials by jury.  Judges are presumed to not use confessions as substantive evidence.
i. The prosecutor of a joint trial assumes the risk that one co-D may prejudice another (like testifying that the other guy did it and then refusing to be cross-examined).
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Chapter 16:  Shortcuts to Proof

A. Judicial Notice

a. Judicial notice is the process by which courts introduce into the litigation certain facts without formal proof.  The idea is to save time.

b. Rule 201:
i. Notice to parties and an opportunity for input is required

ii. Noticed facts are binding in civil cases, but nonbinding in criminal cases

iii. The parties are entitled, on timely request, to an opportunity to be heard on the propriety of taking judicial notice, and this request may be made after notice was taken if there was no prior notification.
c. This is the strongest evidence in civil cases, because there’s no question about it… the jury must accept it.

d. They can occur at any stage of proceedings.  They may be taken by the court on their own (“sua sponte”) or on request by a party.

e. For civil cases, the judicial notice is a conclusive fact for the jury.  For criminal cases, the judicial notice is a permissive inference for the jury (meaning the jury may or may not draw the inference as it chooses)
f. Varcoe v. Lee, 1919:  Father suing Lee because Lee’s driver ran over and killed his daughter.  A motor vehicle act at the time said that it was unlawful to drive over 15 mph in a business district.  The accident happened on Mission Street, which is without a doubt, a business district in San Francisco, but no evidence was offered to prove it.  Can the court take judicial notice of it?  Yes.  Judicial notice is a short cut with the formal necessity for evidence.  Test to determine if it is okay to excuse the production of evidence because the fact to be proven is of general knowledge:  (1) Is the fact one of common knowledge in that jurisdiction, which everyone of average intelligence can be presumed to know?  (2) Is it certain and indisputable?  Here, Mission Street is well known to San Franciscans.  Just seeing the street can prove that the fact that it is a business district can not be disputed.  The judicial notice is allowed.
g. Examples of things court judicially notice: your state laws, scientific theories, drugs and weapons go together in high crime areas, Miami is known for drug smuggling, city ordinances, prevailing interest rates, distances between two cities, only women can become pregnant.  Basically—everyday facts.
h. Examples of things courts don’t judicially notice: that HIV can’t be spread by spitting (inconclusive evidence, and is up for debate), inhaling silica dusts could lead to lung disease (it was 1955, not everyone knew that).

i. Notice Requirement: courts do not have to notify the parties that it plans on taking judicial notice of a fact.  If no notice is given the court should give the parties an opportunity to object.
i. When one party asks the court to take judicial notice, the request itself is notice to the other side.

j. US v. Bello, 1999:  Assaulting a fellow prisoner.  D claims that the court should not have taken judicial notice of the jurisdiction in which the offense took place, as effects an element of the offense.  The court took judicial notice that the prison (in Puerto Rico) is within the jurisdiction of the US.  This is an adjudicative fact (as opposed to a legislative fact).  Official government maps have long been held to be proper subjects of judicial notice.  The evidence presented supports the judicial notice.  

k. In criminal cases, the jury is not told that they must accept the judicial notice as evidence

i. Violates confrontation clause

ii. P must prove their evidence beyond a reasonable doubt

l. Can the jury use its own knowledge as a substitute for proof?  Nope.  But, reality is that jurors use their own knowledge and apply that knowledge to the case.

m. Adjudicative Facts vs. Legislative Facts:
i. Adjudicative Facts are the facts of a case.  Rule 201 deals with judicial notice of these facts.  The “who, what, when, where, and how” of a case.
ii. Legislative Facts are facts relevant to legal reasoning.  No rule deals with judicial notice of these facts, therefore subject to no limits set by FRE.
n. US v. Gould, 1976:  Conspiring to import cocaine.  Ds claim that the court should not have taken judicial notice that cocaine hydrochloride is a “schedule II controlled substance” which deals with substances derived from coca leaves.  The substance discovered on D was part cocaine and part cocaine hydrochloride.  Even if not common knowledge, the fact that cocaine hydrochloride is derived from coca leaves is capable of certain, easily accessible, and indisputably accurate verification.  No error in judicial notice.  Was the jury charge that the judicially noticed fact must be accepted as conclusive evidence correct?  Adjudicative facts deal with the adjudication process, and deal with the parties at hand.  Legislative facts don’t have anything to do with the parties at hand.  The TC noticed a legislative fact, not an adjudicative fact, which is not subject to Rule 201, therefore, the jury charge was fine.
o. A court cannot take the judicial notice of the factual findings of another court.  
p. A court can take judicial notice of the existence of a judicial record, just not what’s in the record.

q. Courts take judicial notice of federal and state law.

B. Presumptions

a. A presumption is a rule of law that if a particular basic fact is established a presumed fact must be found in absence of evidence rebutting that presumed fact
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b. An inference is a rule of law that if a particular basic fact is established another inferred fact may be found.  

c. An irrebuttable presumption is a rule of law that if a particular basic fact is established a certain presumed fact must be mandatorily found.
d. Ex:  You’re hit by a UPS truck and the driver is wearing the UPS uniform.  There’s a presumption of agency—that the driver works for UPS and was acting within the scope of employment
e. Rule 301:  In civil cases, the opponent party has the burden of rebutting the presumption.  The risk of nonpersuasion stays with the party on whom it was originally cast.
i. This rule requires the opponent to produce counterproof in order to prevent a finding of the presumed fact as a matter of law.

f. Rule 302:  In civil cases, state’s rule of decision about presumptions is to be used because presumptions are a matter of substance, not procedure. (diversity cases)
g. Texas: no 300-series rules, but they are in our common law… so we have them.
h. James v. River Parishes Co, 1982:  A barge was drifting, hit a moored vessel, and injured P.  It’s unclear if the vessel was actually moored properly.  Presumption of negligence: if a barge breaks away and then causes damage or injury, negligence by its custodian is presumed and the burden of disproof is on the custodian.  To rebut this presumption, the owner should show some evidence that he tied the boat up.
i. Common Law views of presumptions:
i. Morgan View: The presumption shifts the burden of persuasion to the opponent to disprove the existence of the presumed fact.  

ii. Thayer View → FRE: The presumption shifts only the burden of production.  The presumption disappears from the case in the face of sufficient counterproof challenging the presumed fact.  
1. a.k.a. “bursting bubble” theory
2. How much rebuttal evidence is needed?  Enough to overcome a directed verdict.  “sufficient evidence”
j. Some federal and state statutes create presumptions.  Rule 301 applies to presumptions in general, but does not trump statutory presumptions or constitutionally required presumptions
k. Criminal Cases:  presumptions are not usually permitted to be mandatory to jury
i. Irrebuttable presumptions relieve the P of its proof burdens and so it violates the due process rights of a D to challenge the P’s case.  

ii. Presumptions that shift the burden of persuasion to the D are not permitted because it would not require the P to prove each element of the crime charged beyond a reasonable doubt.

l. County Court of Ulster v. Allen, 1979:  illegal possession of firearm.  4 people in a car.  1 was a minor.  Several guns were found in the minor’s purse.  A statute says that the presence of a firearm in a car is presumptive evidence of its possession by all people in the car.  This is a statutory presumption, but you can’t tell jury that they must infer it, because it’s a criminal case.  There is also a mandatory presumption of innocence in favor of D.  Inferences used against criminal D’s must be rationally based.
i. Dissent: you shouldn’t instruct the jury about an inference because it calls attention to it and the jury thinks it’s important

Chapter 17:  Impeachment
Impeachment Mode Summary Chart

	
	Mode
	Rule
	Gist

	Competency
	Oath
	610
	Can’t use disbeliefs in God to prove that the witness is not credible

	
	Perception
	No Rule
	based on limited opportunity to observe an event or person

	
	Recall
	No Rule
	Impeachment based on inability to recall something

	
	Communication
	No Rule
	Demonstrates that the attorney put words in the witness’ mouth

	Character
	Prior Criminal Convictions
	609
	Used to show the witness is untruthful because they may be dishonest

	
	Prior bad acts showing dishonesty (but not resulting in convictions)
	608(b)
	Cross-examination about specific instances of conduct that suggest untruthfulness on the part of the witness

	
	Reputation or Opinion Evidence
	608(a)
	Opinion and Reputation testimony allowed to attack truthful character of a witness

	Inconsistencies
	Prior Inconsistent Statements
	613
	Based on theory that a witness who “blows hot and cold” on a point is probably lying or mistaken

	
	Contradiction
	No Rule
	Showing that something a witness said is not true by showing counterproof.  This raises doubts about the specific point and the credibility of the witness

	Bias
	Bias/Partiality
	No Rule
	Showing bias for or against a party, which includes animus, sympathy, motive to falsify, corruption, and bribery.


A. Impeachment is the process of discrediting a witness

a. Intrinsic: when the facts are elicited from the witness during cross-exam

i. Ex:  “have you been convicted of perjury?”

b. Extrinsic: when the facts come from sources other than the witness

i. Ex:  if a witness denies being convicted of perjury, an authenticated copy of the judgment rendered in a perjury prosecution may be offered

c. Collateral issue: one which is deemed so removed from the issues to be decided that extrinsic evidence will not be admissible

i. Extrinsic evidence excluded under 403 if collateral matter, because delay and confusion associated with introducing extrinsic evidence is not worth the impeachment

ii. In Texas, if the witness voluntarily testifies about a collateral matter, the door is opened and he can be questioned about it.  

1. Ex:  widower says he was always faithful in his marriage.  He can be asked about the time last year he was seen at a hotel with his secretary.

d. Noncollateral Issue: one closely enough related to the issues to be decided that extrinsic evidence is admissible to impeach witness

e. Good faith requirement: any question dealing with a specific factual allegation be grounded in a good faith basis that the matter inquired into actually occurred

f. Don’t impeach the witness unless you know you’re gonna be successful, or else you look like an idiot and the jury sympathizes with witness.

B. Impeaching your own witness

a. Voucher Rule: Common law rule that a party could not impeach his own witness

i. Rationale: (1) the party calling the witness vouched for the truth of what the witness said and (2) a party could call a hostile witness as a trick to impeach that witness with evidence that would otherwise be inadmissible

ii. One common law exception: a party could impeach their witness if the party could show both surprise and substantial harm

iii. Abolished because it was harsh and lots of exceptions were made.  It’s gone now

b. Rule 607:  The credibility of a witness may be attacked by any party, including the party calling the witness.

i. All modes available

ii. Impeachment now available on direct and cross examinations

c. Other rules limit this rule, including 403, and under 611(a) the trial judge has discretion to protect the witness from unfair embarrassment or harassment.

d. This rule is good because some witnesses won’t have a party affiliation, like a bystander, so you’ll still be allowed to impeach them.

e. A party can’t call a witness just to impeach with otherwise inadmissible evidence

i. Prior inconsistent statements especially

ii. With good faith purposes for calling the witness, ct may let the inadmissible evidence in for impeachment

1. Trial court may ask for proof of surprise

iii. Test: Is the party impeaching its own witness with prior inconsistent statements for the primary purpose of having the jury hear the earlier statement?

Impeachment Modes: Level 1 Competency

C. Mode 1: Oath  Impeachment based on a lack of or unusual religious beliefs is not allowed.
a. Rule 610:  Evidence about a witness’ beliefs or opinions on religion is not admissible to show that credibility is impaired or enhanced

i. Rationale: preventing prejudice

ii. Scope: unconventional or unusual religions

b. US v. Sampol, 1980:  on voir dire, a witness said that his religion was Luceme, but that he would still testify truthfully.  This evidence was inadmissible per 610.

c. Evidence of witness’ religion may be admissible:

i. To show employment and damages (ex: minister lost earning power and damages for PI case)

ii. To show hardship (ex: hardship encountered in trying to attend church because of injury)

iii. To show motive (ex: motive to threaten a political figure)

iv. To show bias (ex: disclosure of affiliation with religious group that’s a party to the litigation) 

D. Mode 2: Perception  Impeachment based on limited opportunity to observe an event or person
a. Things like bad eyesight, bad hearing…

b. Attorney needs to be right about this, or else jury sympathizes with witness
c. Extrinsic evidence okay here
E. Mode 3: Recall.  Impeachment based on inability to recall something.  Basically tells the jury not to believe the witness because they don’t really remember something.
a. Ex:  What did you have for dinner June 10th, 1991?  “I don’t know.”  Then how can you tell me that you remember the face of one of your 100 customers from that day?

F. Mode 4: Communication.  Impeachment demonstrating that the attorney put words in the witness’ mouth.  
a. Ex:  Describe the street?  “It was perpendicular to the building.”  What does perpendicular mean?  “Uh…”

b. Make sure your witnesses use their own words to describe something
c. Evidence of drug or alcohol use is admissible to impeach if it can be established that

i. Used at the time of perception

ii. Prior use affects witness’ ability to observe, remember, and recount events

d. Psychiatric Conditions of the witness may be admissible when required in the interests of justice

i. Ex: criminal defendant wants to impeach prosecution’s witness

e. Evidence of insanity or other instability is admissible to impeach credibility

i. Be careful to be sensitive or else jury will sympathize with witness

ii. Witness’ privacy balances in 403

Impeachment Modes: Level 2: Character Impeachment:  This involves showing that the witness should not be believed because their character is such that they are unlikely to tell the truth

Three ways to attack character for truthfulness

→Questioning on prior acts bearing on veracity, where the attacking party must take the answer of the witness and may not prove the acts by extrinsic evidence

→Questioning on prior convictions, which is governed by elaborate restrictions that are mainly designed to protect criminal defendants

→Opinion or reputation testimony

G. Mode 5:  Prior Criminal Convictions  Used to show the witness is untruthful because they may be dishonest or because they may disregard oath 
a. Common law: a conviction made a person incompetent to testify
b. Rule 609:

(a)  prior felony convictions allowed to impeach witness that is not D, subject to 403.  Allowed against any witness if crime involved dishonesty or false statement


(See two prong test below)

(b)  use of conviction over 10 years old is subject to court approval for strong probative value and notice must be given to adverse party.  Age of conviction is calculated from date of conviction or date of release from jail, which ever is later.

(c)  can’t use a prior conviction that has been pardoned or annulled (based on a finding of rehabilitation) and the witness hasn’t been convicted of another felony OR the conviction was pardoned or annulled (based on a finding of innocence)

(d)  juvenile adjudications not admissible unless approved by court

(e)  a conviction in the process of appeal is admissible
c. Texas:  (a) felony or moral turpitude subject to rule 403.  Says nothing about crimes involving false statements or dishonesty.  Moral turpitude cases are things like theft, prostitution, and forgery… things that offend the morality of society.  Not things like DWI, DUI, possession of pot.  (b) same.  (c) same.  (d) same.  (e) evidence of pendency of appeal is inadmissible.
Two Prong Test for Prior Convictions used for Impeachment

(1) Is the conviction for crime involving dishonesty or false statement (ex: perjury, false statement, criminal fraud, embezzlement, false pretense)?  

If yes, automatically admissible (unless barred by time limit of 10 years).  

If no, go to step 2.

(2) Is it a felony conviction whose probative value is outweighed by the prejudicial effect?  

If yes, admissible (unless barred by time or excluded by balancing test).  

If no, go to balancing tests.  

If no to both, a balancing test will be used to determine admissibility of this “Uncertain Middle Category” 

Balancing Tests

→If the witness is not the accused: use 403: exclude if probative value is substantially outweighed by danger of unfair prejudice.  (this is in favor of admitting convictions; burden on party trying to keep it out)

→If the witness is the accused: allowed if probative value outweighs the prejudicial effect to the D. (this is in favor of excluding convictions; burden on party trying to get it in)

→If the conviction is old, §609(b) establishes a rebuttable presumption against its admissibility.  If “special facts and circumstances” are probative enough to outweigh prejudicial effect, the court may admit it.

Prior convictions usually excluded if: (1) prior conviction similar to crime charged now, (2) prior conviction is particularly inflammatory, (3) D has been impeached in other ways
d. US v. Hayes, 1977:  D charged with armed bank robbery.  D had a prior conviction for drug smuggling.  P wants it in to impeach his credibility.  Because it does not fit either prong of the two prong test, P must prove specific facts relating to dishonesty or false statements.  Lying on customs papers or other false statements would make it fit under prong 2, but P did not offer such evidence.  The conviction was offered anyway because the conviction was recent and was for a crime totally different than the one at trial (not much prejudicial effect towards propensity).

e. Limiting instructions should be given to the jury to ensure that the prior convictions aren’t used by the jury as proof of substantive guilt, but instead to decide whether or not they believe the witness.

i. 5th Circuit: it’s error not to give the limiting instructions

f. Bringing up prior convictions on your own witness helps blunt the impact of expected attacks during cross-examination.  But, bringing it up on direct keeps you from complaining about it later.

g. If the prior crime is one of dishonesty or false statement, it is automatically admissible, meaning the TC has no discretion in excluding it, because they are peculiarly probative.

h. Admissibility of prior dishonest or false statement crimes includes misdemeanors and felonies.

i. Examples of Prior Convictions:

i. Crimes that constitute dishonesty and false statements:  meter tampering, passing counterfeit money, filing false police report, mail fraud, forgery.

ii. Crimes that do not constitute dishonesty and false statements:  crimes solely using force like assault, possession of a weapon, drunkenness, prostitution

iii. Crimes in the uncertain middle category: petty larceny, robbery, possession of narcotics (most courts say these are not crimes of dishonesty)

j. US v. Brackeen, 1992:  D is on trial for aiding and abetting armed robbery.  He was also charged with 2 counts of unarmed robbery, to which he plead guilty.  The pleas of guilty were used to impeach him.  D appeals his conviction on grounds that the guilty pleas should not have been used because robbery does not involve dishonesty or false statement.  While robbery does not include false statements, the court must determine the meaning of “dishonesty” to determine if bank robbery fits.  Looking at the legislative history of the rule shows that Congress intended the rule to apply only to those crimes that factually or by definition included some element of misrepresentation or deceit.  Bank robbery is not a per se crime of dishonesty.  Conviction reversed.

k. The majority rule is to look at how the prior crime was committed to determine if there was any dishonesty or false statement.  This may not be smart.  It’s being rejected because Rule 609 does not allow the jury to hear the underlying facts of the prior conviction.  The jury should just hear the crime charged, the date, and the disposition.  Also, letting the trial court look at the facts would make 609(a)(2) the predominant rule, instead of the exception.

l. Juvenile stuff can come in for another reason, like to show biasness or motive to testify, but not to show he’s a punk.

i. Ex: juvenile was arrested last week for stealing car.  He may be testifying for P to avoid prosecution
m. Just hiding the crime (like in drug smuggling) is not enough to make it dishonest enough to fit this rule.

H. Mode 6:  Prior Bad Acts  this involves cross-examination about specific instances of conduct that suggest untruthfulness on the part of the witness
a. Rule 608(b):  Specific instances of the conduct of the witness can be used on cross-examination if they’re (1) concerning the witness’ character for (un)truthfulness or (2) concerning the (un)truthfulness of another witness as to which character the witness being cross-examined has testified.
i. Prior bad acts must be probative of (un)truthfulness

ii. Cross-examination only

iii. Extrinsic Evidence 

1. Not allowed when the only reason to offer it is to attack or support the truthfulness of the witness

2. Allowed for other grounds (like contradiction, prior inconsistent statements, bias and mental capacity), subject to 402 and 403.
b. Simmons v. Pinkerton’s, 1985:  D hired Hayne as a security guard without checking his references and let him work at P’s warehouse without fire training.  A fire broke out and Hayne could not put it out because of his lack of training.  P sued D for negligently hiring an unqualified ee.  Hayne was asked to take 2 polygraph tests about whether or not he set the fire.  He didn’t take the second one, but he told D that he did.  At trial, evidence that he lied about taking the second test was offered into evidence to impeach him.  This evidence was allowed as it is probative as to his (un)truthfulness.

c. Prior bad acts need not be criminal.

d. Examples of bad acts that are admissible for truthfulness:  faking insanity defense, use of aliases, false credit card applications, false excuses for not going to work, forgery, bribery, cheating, embezzlement.

e. Examples of bad acts that are not admissible for truthfulness: drug use, prostitution, soliciting bribes

f. 403 balancing applies to this rule.  Facts used in assessing probative value and prejudicial effect of bad acts:

i. dishonest nature of act (less probative if less dishonest)

ii. remoteness of act (less probative if old act)

iii. impeachment on other grounds (less probative if other things are available)

iv. importance of witness’ credibility (more probative if more important witness)

v. inflammatory nature of act (jury might get ticked off and probative value ignored)

vi. similarity of act with current issue (more similar means more prejudicial)

g. There must be a good faith basis that a bad act actually occurred before bringing it up

I. Mode 7: Opinion and Reputation Evidence to attack truthful character of a witness

a. Rule 608(a):  Opinions or reputation can be used to attack credibility of a witness if (1) it goes to (un)truthfulness only and (2) evidence of truthful character is admissible only after the character witness’ character has been attacked by opinion or reputation
i. Common Law: reputation only

b. Foundation requirement:  

i. For reputation: character witness must be acquainted with the community where the other witness lives/works.  He need not live there himself.

ii. For opinions:  character witness knew the other witness
c. Psychiatric Testimony based on in-court observations is not usually allowed because there’s not enough observation to make an expert opinion and it is not very helpful to the jury.
d. US v. Hiss, 1950:  Expert psychiatric testimony about the existence of insanity or mental defect used to impeach the credibility of the witness is admissible because a proper foundation was laid and it is relevant.

e. US v. Barnard, 1973:  Expert testimony about a government witness was not allowed because (1) the jury is the “lie detector” in the court room and (2) it’s within the trial judge’s discretion whether or not to allow it (so obvious abuse of discretion must be present to reverse) and (3) there’s no evidence that the expert testimony would have helped the jury in determining the credibility of the witness at all.  This opinion says that the Hiss case was an unusual case.

f. Expert testimony can’t be offered as an opinion as to whether or not the witness is telling the truth, but can be offered to establish the witness’ (un)truthful character… ex: Munchausen’s Disease (uncontrollable lying to be center of attention)

g. If the witness being attacked is the D, the impeaching testimony is excluded if it  relates to D’s guilt of the charged offense.

h. Character witnesses are subject to cross-examination and impeachment.

Impeachment Modes: Level 3 Inconsistencies

J. Mode 8:  Prior Inconsistent Statements
a. Rule 613:  (a) when asking a witness about a prior statement, you don’t have to tell the witness what the prior statement said, but if asked, you have to give it to opposing counsel.  (b)  extrinsic evidence of a prior inconsistent statement is inadmissible unless the witness has the opportunity to explain and opposing counsel has the chance to ask the witness about it, or unless in the interest of justice that evidence should be admitted.
b. Requirements:

i. Inconsistency:  the statements must be inconsistent because of change in position, implied through silence, or denial of recollection.  Trial judge has discretion here.

ii. Relevancy:  the inconsistency must be relevant to the P’s case.

iii. Compliance with Rule 613:  like disclosure, witness’ explanation of extrinsic evidence and opposing party having opportunity to question witness about it

iv. Jury Instructions: limiting instructions must be given that the testimony is to be used to impeach the witness and not as evidence
c. Common law said that a witness’ explanation of extrinsic evidence be offered before the extrinsic evidence offered. 

i. FRE say that the explanation can come at any time during the trial.  Attorneys usually still do it the common law way, but they don’t have to.

d. Queen Caroline’s Rule: before a witness could be cross-examined about a prior written statement it must be shown to the witness

i. FRE doesn’t require that the witness see it, but on request, it must be shown to opposing counsel.

e. US v. Rogers, 1976:  Baker and D robbed some MPs.  Baker was arrested, made a statement that he and D did it, and at a court martial said that he and D did it.  At D’s trial, he claimed he didn’t remember saying that.  His prior statements were read to the jury.  D appeals.  No error.  All requirements were met: the statement was inconsistent (he used to say he and D did it, now he claims he doesn’t remember.  Trial judge has discretion in determining whether or not to believe the claim of inability to recall.); the statement is relevant to whether or not to believe the witness; rule 613 was complied with; and the jury instructions were proper.  Admitting prior statements affirmed.

f. US v. Winchenbach, 1999:  D claims error because statements used to impeach a witness were not excluded.  The witness (W1) said he had not given a statement to DEA agents about cocaine buried out in the yard.  Another witness (W21) was brought in to testify that the W1 had told W2 that he (W1) had made that statement to DEA.  Limiting instructions were given about credibility, not substantive evidence.  Should this have been excluded by 608(b), 613(b), or 403?  No.  TC can admit evidence that is improper on one ground if it is admissible for the same purpose on some other ground.  608(b) does not apply because the prior statement by W1 does not independently call into question W1’s credibility.  613(b) applies because W1 made a prior statement which at trial he denies.  Since the requirements of 613(b) were met, W2’s testimony about W1 was admissible.  Rule 403 balancing is always done to determine if there is unfair prejudice.  There isn’t any here.  Admissibility of evidence affirmed.
g. 613(b) vs. 608(b):  
i. 613(b) applies to 2 statements (one made at trial, one made previously) which don’t match.  In this case, extrinsic evidence is allowed to show the discrepancy, but not to prove truth of either statement.  

ii. 608(b) applies when witness’ prior activities (conduct or statement) cast doubt as to his honesty.  In this case extrinsic evidence of the witness’ misconduct is not admissible to impeach him.  I.e., 608(b) applies to a statement as long as that statement independently shows impeachment without comparison to trial testimony.
K. Mode 9: Contradiction.  Showing that something a witness said is not true by showing counterproof.  This raises doubts about the specific point and the credibility of the witness
a. Can occur during cross-examination.  Should be offered to show the witness is mistaken (thus lying on the rest of her testimony), not to prove the truth of the contradicting point.  
b. Extrinsic Evidence allowed for noncollateral issues, and not for collateral issues.  Test to determine if an issue is collateral or not:  Is the evidence relevant for a purpose other than contradiction?  If yes, noncollateral.  (Remember:  Collateral is not related to case, noncollateral is related to case).
Three categories of contradictory evidence

	Evidence Offered:
	Extrinsic Evidence is…
	Example

	The fact contradicts and is relevant to a substantive issue
	Noncollateral
	Admissible
	Color of stop light facing Bad Driver used to contradict an I. Witness

	Fact admissible to prove another impeaching point independent of contradiction
	Noncollateral
	Admissible
	Evidence of Robin Rich’s friendship with I. Witness used to show bias

	Facts that are contradictory only
	Collateral
	Inadmissible
	Evidence of what Robin Rich was wearing


c. State v. Gore, 1989:  D convicted of possession and intent to distribute cocaine.  At trial, D denied living in or using a trailer home to sell drugs.  Contradictory testimony from an informant was offered to show that D had sold him cocaine from the trailer twice a month prior.  Contradictory evidence is not allowed to impeach the witness about a matter that is collateral to the main case, unless part of other side’s main case.  Evidence of prior bad acts is admissible to show come things about the crime (motive, intent, absence of mistake, common plan, identity), but not to prove the crime.  Here, the contradictory evidence was offered to show intent:  two prior sales the month prior shows intent regarding the cocaine found in his possession at arrest.  Affirmed.
d. US v. Robinson, 1976:  D convicted of sale of narcotics to an undercover cop.  D denied knowing the cop.  A witness for D, who said their friendship just included borrowing money from each other, also denied knowing the cop.  The cop offered rebuttal testimony that they knew him and that their friendship consisted of drug sales.  General rule is the extrinsic evidence of prior bad acts is not to be used for impeachment, and if asked and the witness denies the alleged misconduct, the examiner must take his answer and can’t try to disprove it.  This is true about general credibility, but not to show bias.  Bias or partiality is always significant in assessing credibility, because the fact finder needs to know the underlying relationship and circumstances operating on the witness.  Admissibility of such evidence is up to discretion of trial judge.  Here, the cop’s testimony was to show bias of D’s witness.  Affirmed.
e. US v. Beauchamp, 1993:  D convicted of forging and cashing a tax refund check.  A witness for P said that D had gone to his wife’s house and told him to tell the police a made up story.  To impeach the witness’ credibility, D wanted to call the landlady from the witness’ sister’s house to say he didn’t live there.  Since this is obviously a collateral matter, the extrinisic evidence was not admissible to impeach the witness.
f. US v. Castillo, 1999:  Importation and possession of pot with intent to distribute.  During a motion in limine the TC ruled that D’s prior drug convictions were not admissible.  But when D testified on direct examination that he worked with kids and wouldn’t touch drugs, he opened himself up.  The TC then allowed the prior drug convictions in as impeachment by contradiction.  Extrinsic evidence can not be used to impeach testimony given during cross examination.  Impeachment by Contradiction is okay when testimony is volunteered during direct examination.
i. Can you raise something on cross and then impeach on it?  No.

ii. Can a witness volunteer something on direct and then you impeach on it?  Yes.

1. This is an exception to collateral matters used to impeach

g. Rule 608(b) Impeachment vs. Impeachment by Contradiction:
i. Rule 608(b) (bad acts) prohibits use of extrinsic evidence of conduct to impeach a witness’ credibility in terms of his general truthfulness.

ii. Impeachment by Contradiction allows courts to admit extrinsic evidence that specific testimony is false

Impeachment Modes: Level 4:  Bias
L. Mode 10: Bias/Partiality:  Showing bias for or against a party, which includes animus, sympathy, motive to falsify, corruption, and bribery
4 Categories of Bias

Bias: a predisposition in favor or against someone

Prejudice: a predisposition against someone

Interest: a witness with a stake in the outcome of the litigation

Corruption: things such as taking a bribe

a. If a witness admits facts showing bias, then extrinsic evidence is not necessary and is not allowed.

b. If a witness denies or does not admit the facts that show bias, the impeacher may introduce extrinsic evidence to prove those facts, subject to 403.

i. Impeacher needs to ask the witness if he has bias first

ii. If extrinsic evidence is prior statement, witness must have chance to explain before its introduction

c. Cross examination about payment for testimony is almost always allowed because it is directly related to the question of bias.

i. Payment for testimony is good to show bias

ii. This shocks the jury and they assume bias

d. Prior Inconsistent Statements to show bias: most courts ask that the witness first be asked about them on cross before they can be proven by extrinsic evidence.

e. A trial judge has more discretion about impeachment for bias than in criminal cases.  In criminal cases, the D has the right under the Confrontation Clause to elicit testimony that shows that a prosecution witness may be biased.

f. Texas 613(b): all cases of bias: you need to warn witness that you’re going to impeach him.  Ask on cross, so you can bring in another witness to impeach.
g. US v. Abel, 1984:  D convicted of bank robbery.  A witness for P testified that Ehle (a participant in the robbery) told him that he was going to implicate D falsely to get favorable treatment from the government.  Ehle was called for rebuttle and talked about a prison club they were in that specifically stated that they would perjure or kill for each other, and that he knew he would be killed if he had told the witness what the witness said he did.  The testimony is admissible because showing the witness’ and D’s membership in the prison gang was sufficiently probative of Mill’s possible bias towards D to warrant its admission into evidence.  Proof of bias is almost always relevant because the jury has historically been entitled to assess al evidence which might bear on the accuracy and truth of a witness’ testimony.
M. Rehabilitation:  Once a witness has been impeached, the calling party may attempt to rehabilitate him.
a. Rule 608(a):  Opinions or reputation can be used to attack credibility of a witness if (1) it goes to (un)truthfulness only and (2) evidence of truthful character is admissible only after the character witness’ character has been attacked by opinion or reputation—this is giving counsel the opportunity to rehabilitate
i. Rehabilitation Cannot Precede Impeachment Attack

ii. Can Anticipate Impeachment on Direct

iii. Rehabilitation Must Respond to Impeachment Attack

b. Three common forms of Rehabilitation

i. Allowing witness an opportunity to explain away the impeaching matter

ii. Character for Truthfulness: once the character for truthfulness has been attacked, a supporting character witness can testify in the form of reputation or opinion that the principal witness has a truthful disposition.

1. Character witness can say only that the principal witness is a truthful witness, not whether a particular statement is true

2. Negative character evidence, prior bad acts, prior convictions allowed

3. Foundation Required: Character witness must be shown to be acquainted with the principal witness (for opinions) or with community sentiment about that person (for reputation evidence)
4. The character witness can be cross examined

5. Danger: Impeaching party can now ask rehabilitation witness about specific instances of conduct.  Rationale: impeaching party is allowed to test the rehabilitation witness’ knowledge of the witness.
iii. Prior Consistent Statements:  evidence that a witness made prior statements consistent with trial testimony may be admissible to rehabilitate
1. If offered to rebut a charge against the declarant of recent fabrication, influence, or motive, it’s admissible as substantive evidence too, as long as  the statement was made prior to motive to fabricate

c. US v. Medical Therapy Sciences, 1978:  D convicted of filing false claims to obtain Medicare payments.  P used an old employee and lover of D to testify about their personal and business relationships.  Her character was attacked by D on cross when she was asked about prior convictions.  Because prior convictions are used for impeachment purposes, the door is opened to evidence in support of truthfulness.  And P attempted to rehabilitate.  When direct examination is not an attack on veracity, but the cross examination was, the trial judge has discretion to permit the use of character witnesses.
i. Is there a problem here because the things they are rehabilitating on were brought up on direct?  No, because they were taking the sting out, not impeaching during direct.

d. US v. Harris, 1985: D’s convicted of illegally forging documents then illegally receiving government funds.  At trial, P offered an agent to testify about statements made to him by a previous government witness (Branch) during the investigation.  Branch made inconsistent statements in the past.  To rehabilitate Branch, the agent gave testimony about Branch’s statements made to him that were consistent with Branch’s testimony at trial.  Prior consistent statements are admissible to rehabilitate.  Because the statements are not offered as substantive evidence also, they need not meet the requirement that they were made prior to the time the motive to fabricate arose.  Affirmed.
e. Prior consistent statements can be used to rehabilitate.  If made before motive to lie, it can come in as substantive evidence
N. Impeachment of Hearsay Declarations
a. The credibility of the hearsay declarant generally can be attacked and supported just as if they were testifying.  Impeachment and rehabilitation methods are the same for witness and hearsay declarants.
b. Rule 806: this allows the hearsay declarant to be impeached by any of the methods that would be available if the declarant had testified as a witness at trial, such as by showing the declarant had a bad character, made prior inconsistent statements, had a defect in sensory ability, or was biased.
i. Out of court declarant need not have opportunity to explain any prior inconsistent statements, like an in court declarant would have from Rule 613

c. Example:  In a prosecution for murder in which Vince was shot and shortly thereafter died from his wounds, the prosecution introduces the statement Vince made a few seconds before his death, identifying David as the murderer.  (Assume the statement comes in under dying declaration.)  806 allows David to impeach this hearsay statement by showing that the shot was fired from too great a distance for Vince, who was nearsighted, to have seen who fired the shot (impeachment of sensory perception) and that Vince had a long-standing grudge against David that might prompt him to make a false accusation (impeachment by bias).

d. US v. Grant, 2001:  Conspiracy to possess with intent to distribute cocaine and pot.  Cop testified about statements made to him by Wilson about his co-conspirator, D.  Wilson and the cop were in contact to make a drug deal.  Wilson never actually told the cop the name of his co-conspirator.  Wilson was extradited to Jamaica after his arrest.  To impeach the cop’s testimony, D offered an affidavit made by Wilson, while in Jamaica, saying that Grant had nothing to do with anything.  TC excluded it saying that the affidavit was not inconsistent with the cop’s testimony.  Reversed.  The cop’s testimony indicated that Wilson had a co-conspirator and linked Grant to the conspiracy.  This is inconsistent with the affidavit.  Conviction reversed.
e. Test:  Would the out of court statements be admissible for impeachment purposes if the declarant were on the stand himself?  If yes→806 lets it in.  Just pretend they’re there.
f. This rule precludes extrinsic evidence of bad acts offered to impeach the witness’ character for truthfulness.  It can be argued that 806 intends the adverse party to have the same impeachment weapons as they would have with a live witness, and if not, parties would be encouraged to offer hearsay evidence instead of live testimony.
Chapter 18:  Privilege

A. Rule 501:  privileges are created by common law.  But where statutes exist (like in most states), the statute controls.
a. Diversity Cases→state law.  Federal Cases→common law.
b. Narrowly construed: when in doubt, no privilege

c. For exam, must know common law privileges, because these are the ones recognized in federal court!

i. Doctor/Patient is not common law… it’s statutory

d. Texas’ Privileges: spouse, atty/client, trade secrets, doctor/patient, identity of informant, mental health care stuff, parishioner/clergy, political vote  (Need not know for test)

B. Attorney-Client Privilege

a. Purpose: to encourage candor by the client so the lawyer can provide quality legal representation

b. The privilege can be claimed by client, not by lawyer (except when claiming for client)

c. Client: the holder of the privilege.  Can be a person, organization, corporation, governmental unit

d. Lawyer: a person authorized to practice in any jurisdiction, even if not the one where the client seeks advice, or someone a client reasonably believes is a lawyer
e. Privileged Person: the client, the lawyer, the agents of either, who is necessary to facilitate communications between client and lawyer

f. Communication: oral, written, and nonverbal conduct that is communicative in nature

g. In confidence: given the time and circumstances, the communicating person reasonably believes that no one except a privileged person will learn about the contents of the communication.  *Intent and Belief are in control here.
Within the Scope of the Atty-Client Privilege:
· Communications dealing with the legal problem of the D
· Preliminary discussions before the lawyer is formally retained

· Communications between agents of clients or lawyers (including office staff)

· Stuff to outside experts employed by lawyer to help (like accountants, doctors, appraisers, etc), but not if hired by the client himself

· Communications intended to be confidential
· Eavesdropped communications, if the client took reasonable precautions to maintain confidentiality

→If no reasonable precautions, no privilege, because then the nature of the transaction and 
surrounding circumstances are inconsistent with the notion that the communication was 
intended to be confidential

→This is a change from old common law

· Communications between separately represented clients who have some common ground or interest, and agree expressly or by implication to cooperate

· Corporate clients (see below)

· Evidence relating to past crimes
Not Within the Scope of the Atty-Client Privilege:

· Facts that have nothing to do with D’s case (i.e. a party cannot conceal a fact merely by revealing it to the lawyer)

· Services attorney provides in another capacity, like business advisor, investment partner, accountant, consultation to friend, lawyer acting as conduit of information, board members (in house counsel)  (see example below)
· Facts embodied in communications

→Rationale: facts can be obtained in other ways

→Ex: suppose the client is asked in a deposition whether the light was green for him:  if he 
knows, he must answer and cannot claim that the information is privileged even if he has 
communicated the point to his lawyer.  On the other hand, if the client is asked what the client 
told the lawyer about the light, the privilege applies (assuming other conditions satisfied) and 
the question need not be answered.

· Communications not intended to be confidential
· Voluntarily disclosed communications

→Ex:  A wife who consults a lawyer and describes to a friend the statements she made to her 
lawyer waives the privilege.  Merely talking about the underlying facts of the case, however, 
does not waive the privilege: it is a disclosure of the statements made to the lawyer that waives 
the privilege.  If the wife describes to her husband in confidence the statements she made to the 
lawyer, there is no waiver because the disclosure itself is privileged

· Client Identity: it is not a confidential matter and opposing litigants are entitled to know who they are up against
→Exceptions: (1) Confidential Communications: identity is protected if disclosure would 
reveal confidential communications between client and lawyer, (2) Legal Advice: identity is 
protected if disclosure would implicate the client in the matter for which he consulted the 
lawyer, (3) Last Link: identity is protected if it could be a link that could complete the chain of 
testimony needed to convict.

· “Incidents of Representation”: things like fee arrangements, consultation dates (because they are independent of the confidential communications necessary for the representation)
→Exception: if information concerning the incidents of representation would, directly or 
indirectly, disclose a confidential communication, then this preliminary information is 
privileged.  For example: disclosure of fee payment or the fact of representation would reveal a 
confidential motive for seeking representation.

· Lawyer’s observations about client’s appearance, demeanor, mental qualities, or characteristics (as they are observable by anyone)

· Evidence Delivered to Lawyer: ethical rules bar attorneys from receiving physical evidence for the purpose of concealing or destroying it, and from counseling a client to destroy or conceal it.

→A lawyer must turn it over to P if he gets it

→If lawyer gets evidence from someone other than client, he has to disclose the source if asked

→If a lawyer removes evidence after being guided to it by client, lawyer must turn it over to P
and disclose the location where it was.  Rationale: it would impede investigations by preventing 
discovery that could have been made.

· Statements relating to ongoing or future crimes or frauds
→Two Part Test: the party seeking disclosure must make a prima facie showing that (1) the
client was engaging in criminal or fraudulent conduct at the time the lawyer’s advice was 
sought and (2) attorney’s assistance was obtained in furtherance of such activity

· In an action alleging negligence or wrongful acts during representation, lawyer can disclose relevant and necessary stuff to defend themselves

h. Corporate Clients

i. The privilege extends here, but the extent of the application is undetermined

ii. Various standards developed

1. Control Group from Philadelphia v. Westinghouse Electric: this restrictive standard confines the privilege to communications by people in the corporate managerial hierarchy who have authority to act on any advice given.  Officers, directors, and anyone with rank and authority to acts on advice given.

a. This view is criticized by Upjohn v. US as overlooking the fact that the privilege exists to protect the giving of professional advice to those who can act on it and the giving of information to the lawyer to enable him to give sound and informed advice.  

2. Upjohn v. US (1981) Approach:  In this case, the government wanted to obtain responses by employees to an internal questionnaire on improper payments to government officials in foreign countries, as well as work product (notes and memoranda relating to those responses).  In deciding that the privilege applied, the court applied a Four Factor Approach:

a. Obtaining Legal Advice: communications made by employees to corporate counsel for the purpose of obtaining legal advice for the corporation.

b. Request by Superiors: the communications were made at the request of superiors of the employees, which helps show the purpose of securing legal advice

c. Scope of Duties or Subject Matter: the communications related to subject matter within the scope of the duties of the employees

d. Treated as Confidential: the communications were treated as confidential from start to finish (confidentiality is always necessary if the privilege is to apply)

3. Shareholder/Fiduciary Exception from Garner v. Wolfinbarger: when shareholders bring suits, the privilege is qualified (read: not absolute), because managers have a conflict of interest and they might shield their own misconduct rather than represent the best interests of the corporation.  Shareholders can overcome the privilege by a showing of good cause.  Factors to determine good cause include: number of shareholders bringing suit and % of stock they hold, whether the shareholders are in good faith, merit of their claims, need for the information, whether it relates to past or future acts, whether it concerns the suit itself, etc.
i. Duration (Dead Clients)
i. Privilege extends to protect confidential communications after the death of a client who is a person (Unclear about corporate clients)
1. Unless it is testamentary communication relevant to an issue between parties who claim an interest through the deceased, because disclosing stuff about the will and estate furthers the client’s intent

2. Who claims it for the decedent?  Estate or counsel.

3. Can it be waived?  Yes, by estate.

4. What if there’s no representative?  Counsel should notify court, and court will claim the privilege for the decedent.

ii. Rationale: encourages the client to communicate freely because they know their information will be protected.  Also it protects their reputation, civil liability, and their family and friends.
iii. Swindler & Berlin v. US, 1998:  Attorney made notes during a preliminary hearing with a client (a White House Attorney) who committed suicide shortly thereafter.  Those notes were asked for during investigation by independent counsel on the question whether various people made false statements or obstructed justice during investigation of White House Travel Office.  The communications are still protected.

1. Dissent: After death, risk of harm to the client is greatly diminished and risk of criminal liability is gone.  The documents should be examined in camera to balance the client’s considerations and the circumstances of the case.

j. Burden of persuasion is on the party claiming the privilege.
i. Blanket claims of privilege don’t fly well with courts… they like the claim to be made on a document by document basis

k. In camera inspections of the material in question are sometimes used to determine whether the privilege applies.

l. Waiver (a.k.a. Forfeiture)
i. Voluntary disclosure of any significant part of privileged matter to a 3rd party waives the privilege

ii. Failure to claim the privilege when disclosure is sought is waiver

iii. No waiver occurs if the communications get out by means of fraud, deception, or theft

iv. Disclosure pursuant to a court order is not a waiver.  If reversed, the privilege can be reclaimed.

v. Selective Disclosure is not usually allowed.  So the client waives the privilege by disclosing to adverse parties or auditors, but not to others.  Disclosing to government agencies during investigations is a waiver too.

vi. Mistake (which presents an ethical problem to the recipient… who should return without using the info)
1. Strict Liability Approach: inadvertent disclosure of a few privileged documents in the course of a massive discovery response is a waiver of those documents and anything else within that subject matter.

2. Culpability Approach: courts look at this 5 factor test:  (1) whether or not reasonable precautions had been taken to avoid mistaken disclosure, (2) amount of time taken to remedy the error, (3) scope of discover (the bigger, the more excusable the mistake), (4) extent of the disclosure, (5) overriding fairness

3. Fault Based View: if the lawyer’s work is totally sloppy and inattentive, a mistaken disclosure will be a waiver

m. Government Attorneys
i. In Re Lindsey, 1998:  Mr. Lindsey was a White House attorney and assistant to Clinton.  Can an attorney in the Office of the President claim a privilege so as to not testify to a grand jury?  No.  Legal advice given to presidents is similar to other advice given to the president for the operation of the government, and even constitutionally based executive privilege can be overcome by a proper showing of need for the evidence in criminal trials and grand jury proceedings, so legal advice should be treated the same.  When an executive branch atty is called before a grand jury to testify about alleged crimes within the executive branch, he’s better give it: public has a strong interest in uncovering illegality among officials.  If it doesn’t relate to a criminal wrongdoing, it’s still protected.
n. Examples:
i. “I just killed my wife.  Where do I hide the gun?”  First part—privileged.  Second part—not.

ii. Guy goes golfing with his lawyer.  Guy tells lawyer his problems and asks his legal advice.  Probably not privileged, because there were probably people around.

iii. You’re at Josephine’s for lunch with lawyer.  You ask your lawyer legal advice.  Privileged?  No—totally crowded restaurant, so there’s no anticipation of confidentiality.

iv. Client’s Identity:  Client says “I haven’t filed my tax return in 3 years!”  Lawyer prepares the returns and sends in a check from escrow account for all taxes and penalties.  Name of client not on returns or checks.  If IRS asks name of client, privileged, or else client could get in trouble.  That way, if the client is ever busted for not filing, there’s proof via the lawyer that he did.

v. Joint Clients:  2 clients, 1 attorney.  Clients make a partnership, lawyer drafts.  The partnership splits on bad terms.  One partner sues the other.  Lawyer called to testify.  Privileged as to making their partnership?  No.  Because both partners were there during formation of partnership, so there’s nothing to keep privileged.  Info would be privileged as to 3rd parties, though.
vi. Board Meeting/In House Counsel:  lawyer is on the board, so he’s at the meeting.  If he gives a strictly legal opinion—privileged.  Business advice—not privileged.  He needs to make sure that the client understands what is and is not privileged.

vii. Taking mom to consultation with lawyer—waived privilege.
C. Marital Privileges

a. Rationale: this privilege is perceived to foster the harmony and sanctity of marriage
b. Two Kinds:  
i. Adverse Testimonial Privilege: prohibits testimony by current spouse against defendant-spouse in criminal cases

1. Per Trammel v. US (1980), this can only be invoked by the witness-spouse, not the D
a. Rationale: if spouse is willing to testify against their spouse, there’s no marital relationship to protect
2. Joint Participation Exception:  if the spouses are joint participants in the crime charged, they cannot use the adverse testimonial privilege.

3. Ex:  guy says to his girlfriend “I just robbed a bank.  Let’s get married.”  They get married.  Privileged.  

ii. Confidential Marital Communications Privilege: prohibits disclosure of confidential communications from one spouse to anther in civil and criminal cases, even if divorced.

1. This can be invoked by either spouse

2. Not affected by Trammel
3. Extends to utterances, but not acts or facts

4. This privilege survives divorce

5. Ex:  guy says to wife in confidence “I robbed the bank.” And she divorces him.  That confidential communication is still privileged.

c. Not protected:

i. Boyfriend/Girlfriend Stuff

ii. Live-In couples

iii. Planning joint crimes

iv. Talk about crimes against their kids

v. Communications between separated and irreconcilable couples

vi. Acts (unless non verbal communication)
d. Funk v. US, 1933: D’s spouse allowed to testify on D’s behalf and either spouse can stop the other from giving adverse testimony.

e. Hawkins v. US (1958) Privilege: protects evidence of criminal acts and communications made in front of 3rd parties.

i. one spouse can testify against another with consent of both
f. Not applicable to marriages where the couple is separated and irreconcilable at the time of communication

i. Factors to determine if irreconcilable: duration of separation, stability of marriage at time of communication, if anyone’s filed for divorce, whether property settlement proposed, statements made by the parties about irreconcilability.  

g. If the spouse is unwilling to testify against their spouse, there’s nothing to worry about… they don’t have to.  The privilege rules above are applicable if the spouse wants to testify.

D. Privileges Relating to Mental or Physical Health


a. Jaffee v. Redmond, 1996:  P is suing D because D shot someone in the line of duty.  D saw a social worker after the shooting, and P wants access to those notes for use in cross-examination.  Is there a psychotherapist privilege?  Yes.  To be effective, psychotherapy depends on an atmosphere of confidence and trust in which he patient is willing to make a frank and complete disclosure of facts, emotions, memories, and fears.  The possibility of disclosure may impede development of the confidential relationship necessary for successful treatment.  Public interest: the mental health of the nation.  The social worker’s notes are to be kept confidential.
b. Psychotherapist-Patient privilege applies to confidential communications by a patient to a psychiatrist or psychologist made in the course of obtaining therapy

i. Exceptions:  court ordered examinations, mental condition as element of claim or defense, and reporting requirements (patient says he’s gonna kill someone or abuses his kid)

c. Doctor-Patient: covers confidential communications to a doctor for purposes of treatment

i. Exception:  a patient who puts his physical condition in issue as an element of a claim or defense waives the privilege
d. Privileges NOT recognized by federal courts: physician-patient, scholarly research, parent-child, sibling-sibling
E. Privilege for Communications to Clergy

a. Covers confidential communications between a lay person and a clergy member for the purpose of spiritual counseling, not just confession
b. Does not cover other types of counseling received from clergy.  But, like with marriage counseling, spiritual advice is involved, so the privilege would apply.

c. Does not apply to random people who call themselves ministers.  Test:  is it an organized religion in which, under the doctrines of the church, the official to whom a communication is made is expected to accept and keep confidential communication from members of the church.

d. These days, people can buy minister titles off the internet.  Wilks says that if the ‘confessor’ reasonably believes that the person is a minister, it’s privileged.

e. In Re Grand Jury Investigation, 1990:  Recognized this privilege.  Clergy-communicant privilege should apply to protect communications made to clergyperson, in his or her spiritual and professional capacity, with reasonable expectation of confidentiality
f. Ex:  Priest accused of sexual abuse.  He met with his superior.  Superior was a priest, but on an investigatory committee.  Priest told superior guy that the accusations were true.  Since he wasn’t seeking spiritual advice and the meeting was about discipline, no privilege.

F. News Reporter’s Privilege

a. Rationale: encourages the gathering and reporting of news by enabling journalists to interview sources with an assurance of confidentiality

b. Covers identity of sources and sometimes work product

c. Claiming the privilege has nothing to do with the preferences of the journalist’s sources

d. This privilege is qualified, meaning it gives way in the face of a compelling need

i. Criminal cases: privilege yields to information given in confidence

ii. Defamation Cases: the privilege yields when the existence, identity, and reliability of the source is directly relevant in the case

e. Riley v. City of Chester, 1979:  in determining scope of circumstances in which reporter could be compelled to disclose source of her news stories had to balance on the one hand policies that gave rise to privilege and their applicability to facts at hand against need for evidence sought to be obtained in case.
G. Informants’s Privilege

a. The government has a qualified privilege to refuse to disclose the identity of an informer who provides information assisting law enforcement

b. Covers identity, and to the extent that it protects identity, the information provided by the source

c. Rationale: helps get people to cooperate with law enforcement 

d. Courts must balance the public interest in protecting the flow of information against the individual’s right to prepare his defense taking into account the crime charged, possible defenses, and possible significance of the informer’s testimony.

e. To obtain disclosure, D must show the informer may be able to give relevant testimony… which may be determined in an ex parte hearing
f. McCray v. Illinois, 1967:   Sometimes Ds seek disclosure of an informer’s identity in proceedings testing probable cause.  The court held that the defense is not constitutionally entitled to disclosure of an informer’s identity in this setting if the government produces independent evidence that the informer is reliable.  But if the court doubts the credibility of the affiant, who attests the reliability of the informer, the court may order that the informer be produced or identified.
g. Applies to civil and criminal cases
h. The government has to show that the informant reported the information to law enforcement officials with the expectation that his identity would be kept anonymous.  Without such expectation, the privilege will not apply.

H. Executive Privilege

a. US v. Nixon, 1974: the court recognized an executive privilege that protects confidential presidential communications.  The court found that the privilege was necessary to the operation of government and rooted in the separation of powers doctrine
b. This applies to criminal cases.  Wilks says there’s probably no application in a civil case, because in a civil case, the privilege will not fail

c. Ordinary Conversations: the privilege is qualified, so it may give way to a demonstrated, specific need for the info

d. Conversations about state or military secrets: absolute privilege

e. Can only be claimed by the Prez or his lawyer  
f. Agencies

i. There is a privilege covering information collected by government agencies for use in policy deliberations or during investigations

ii. Deliberative Materials:  this part of the privilege is designed to encourage the free flow of ideas and uninhibited exchange of views among decision makers.  The privilege covers recommendations, proposals, and opinions expressed or advanced prior to final decision, but it does not cover purely factual materials, and it does not shield final agency actions that amount to law or have effect of law.

I. State’s Secret Privilege

a. Governmental privileges are essential to the conduct of official business and sometimes important to national security
b. State Secrets privilege covers info about intelligence activities, weapons systems, military ops, arms sales, and diplomatic contacts and negotiations
c. US v. Reynolds, 1953:  the government invokes this privilege by showing that disclosure will expose military matters that should not be divulged in the interests of national security.  The required showing is to be made by testimony or written statement, and on government request the showing may be made ex parte and in camera.
d. This privilege is absolute
e. Even if absolutely necessary to sustain a civil claim or a criminal conviction, the privilege applies

J. Protective Function Privilege
a. In Re Sealed Case, 1998:  The Secret Service claims that there should be a protective function privilege that absolutely protects information obtained by Secret Service personnel while performing their protective function in physical proximity to the President.  The Secret Service claims that such a privilege is necessary to carry out its duty to protect the president, but it fails to establish how failure to recognize the privilege will jeopardize the ability of the Secret Service to effectively protect the President.
b. What if Secret Service agent overheard a conversation about going to war with Iraq?  It would be covered under state secrets privilege.  In the case above, no military or state secrets were involved.

K. Parent Child Privilege?

a. In re Grand Jury, 1997:  Recognition of a parent-child privilege should be left up to Congress.  They are better equipped to balance policy issues required in deciding whether the recognition of a parent-child privilege is in the best interests of society.  Sympathy alone cannot justify the creation of a new and unprecedented privilege.  
b. Why does this privilege usually fail?  Because the injury of disclosure is less than the benefit to the case.

c. Congress should also do it because they can be precise… should it apply to step parents and step children?  Siblings?  Grand parents?  Minors only?  Adopted children?  Parents testifying against kids?  Kids testifying against parents?
General Summary of Privileges

	Privileged
	Not Privileged

	· Attorney-Client (subject to limitations)

· Marital (2 types)

· Psychotherapist-Patient

· Doctor-Patient (by statute only) (unless element of claim or defense)

· Clergy-Parishioner

· News Reporter (qualified)

· Informant (qualified)

· Executive (qualified)

· Agencies

· State Secrets (absolute)

· Military Secrets (absolute)

· Judge to staff

· Trade Secrets

· Political Vote

· Location of Surveillance Point

· Academic (ex: Microsoft wanted conversations from Netscape made during pre release of software.)
	· Parent-Child

· Sibling-Sibling

· Doctor-Patient (at common law)  (federal courts don’t recognize it)

· Protective Function claimed by Secret Service

· Scholar (ex: grad student doing theses did not want to reveal conversations with drug dealers that he had during research)


The End!  (
Exam:

60 multiple choice questions

Assume nothing!  If something looks like a hearsay exception, but some element is missing, don’t assume it.

On exam, answer question as if the statement in prior question was admitted.
A





B





Jury MAY Accept





Jury MUST Accept





When a presumption is rebutted, the MUST changes to a MAY, so the jury then decides whether or not to make the inference.





B





A





Evidence


that


Rebuts





All Excited Utterances are Present Sense Impressions, but not all Present Sense Impressions are Excited Utterances.





Excited Utterance





Present Sense Impression





Laying Proper Foundation of Scientific Evidence





Frye Standard:  


Common Law


requires that such evidence be “generally accepted” in the pertinent scientific field   





Daubert Standard: 


Modern Standard


requires such evidence to be reliable and to fit the facts and issues of the case  


Daubert factors bearing on reliability:  testability, peer review, error rate, operational standards, general acceptance.  





Contrasting the two standards:  The Daubert standard is contrasted with the Frye standard in that Frye stresses only general acceptance in the pertinent disciplines (which Daubert includes as one of its factors).





Hearsay Summary


Whether something is hearsay turns both on whether it is an assertion (“the light was red”) and on whether it is offered to prove what it asserts (the light was in fact red).


Even if an assertion is not offered to prove what it asserts, it is sometimes excluded as prejudicial because of the risk that a jury will misuse it as proof of what it asserts.


6 common nonhearsay uses for out-of-court statements


Impeachment


Verbal Acts or parts of acts (ex: contract)


Effect on listener or reader (ex: warnings)


Circumstantial evidence of state of mind (ex: “I’m Henry the 8th,” offered to prove the speaker is out of his mind)


Circumstantial evidence of memory or belief (usu a statement reflecting knowledge the speaker could have only if what she says is true)


Verbal Markers (usu written words on an object that somebody saw, and to which she refers at trial to describe the object)


Prior statements that are not hearsay:


Inconsistent statements in proceedings under oath


Consistent statements offered to rebut claims of improper influence or motive or recent fabrication


Statements identifying a person after perceiving the person


5 kinds of admissions:  individual, adoptive, authorized, agent/employee, coconspirator)


State of Mind:  make sure it’s not being used to prove past acts or events, but that it is used to prove present mental or physical state (not past)


Past Recollection Recorded:  Not needed if atty presents a previous statement to refresh and then the witness remembers and testifies from present memory


Unavailability: can mean death, absence from jurisdiction, lack of memory, or claiming privilege


These things require unavailability:


Former testimony


Criminal cases: party against whom it’s said must have had chance and similar motive to cross-examine


Civil cases: party against whom it’s said had a “predecessor in interest”


Dying Declarations


Against-interest statements


Exceptions that do not Require Unavailability of Declarant:


present sense impression


excited utterance


then existing mental, emotional, or physical condition


statements for purposes of medical diagnosis or treatment


recorded recollection


records of regularly conducted activity


absence of entry in record in part 6


public records and report


absence of public record


family records


learned treatises














Character Evidence Summary





Criminal Trials


OK if offered by D.  P can cross.


OK if offered by D about V.  P can cross.


And then the same trait about D is attackable


reputation and opinion only.


Other Crimes


OK for purpose other than propensity (i.e. motive, plan, identity)


If character is essential element of charge or defense: reputation, opinion, and specific acts OK





Civil Trials


Circumstantial Character stuff not OK


OK if character is in issue


Reputation, opinion, specific acts





Cases involving Sex Crimes (Civil and Criminal cases involving sexual misconduct)


V’s prior sexual activity more strictly regulated


Specific instances OK to prove that a person other than D was source of physical evidence


Specific instances with D OK to prove consent


Reputation OK if V put in controversy


D’s prior bad acts more permissively regulated


Prior crimes OK if relevant


Includes offenses involving children


�


Opinion OK


Reputation OK


Specific Acts sometimes OK


On Cross


Must take answer


Habit OK


Must be tied specifically to conduct in case


Similar Acts can prove anything but character


Prior Acts and Crimes sometimes OK


Must be relevant


Must be similar in kind and reasonably close in kind to present case


Sufficient evidence for jury conclusion


Potential prejudice of the evidence does not substantially outweigh its probative value
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