EVIDENCE

I. Mode and order of presentation of evidence

A. Control by the court

1. Federal Rules of Evidence #102, 403, and 611(a)

a) Rule 102 – Purpose and Construction – These rules shall be construed to secure fairness in administration, elimination of unjustifiable expense and delay, and promotion of growth and development of the law of evidence to the end that the truth may be ascertained an proceedings justly determined.

b) Rule 401 – Definition of “Relevant Evidence” – “Relevant Evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

(1) Evidence is relevant is it tends to prove or disprove a material fact.  A material fact is one that is an issue in the case

(2) Evidence, A, must move material issue, B, in one direction or the other to be relevant

(3) Something can be logically relevant but not LEGALLY relevant, i.e. won’t allow evidence that is more prejudicial than probative (ability of the evidence to prove the case at hand or move material issue B)

(4) Questions are always relevant to prove the credibility of the witness.  HYPO – you can always ask, “ARE YOU CURRENTLY DRUNK?”

c) Rule 402 – Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible - All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority.  Evidence that is not relevant is not admissible.  

d) Rule 403 – Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time – Although relevant, evidence may be excluded if it probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence. 

(1) This rule prohibits unfair prejudice (you always hope that the evidence is prejudicial to the other side)

e) Rule 611 – Mode and Order of Interrogation and Presentation – (a) Control by Court.  The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses form harassment or undue embarrassment.

f) Rule 614(b) Interrogation by the Court – the court may interrogate witnesses, whether called by itself or by a party (more common is England but allowed in US Federal Courts).

(1)   Lawyers don’t like judges messing with the witnesses.  

(2) If you object to a judge’s questions, do it nicely by saying if you asked that question for the other side, I object, and if you asked for me, I withdraw the question

(3) Texas is second to nonce in its disapproval of judges questioning witnesses on the basis that it may sway the jury (and most lawyers would agree with this)

g) Rule 614c – Objections to the calling of witnesses by the court or to interrogation by it may be made at the time or at the next available opportunity when the jury is not present. 

B. LIMITATIONS.  Rule 611a does not allow judicial amendment of statutory legislation (i.e., the judge was not allowed to modify the time frame specified in the Jencks Act for production by the U.S. Attorney of witness statements).  Use of a “Future Damage Calculator” was improperly submitted into evidence because the name of the publisher (Lawyer’s and Judges Publishing Co.) suggested that the judiciary vouched for it.  Cannot refuse to grant a continuance to permit an expert to testify.  Judges are allowed to impose witness-specific restrictions relative to the witness’s testimony

C. Objections derived from Rules 403 and 611(a) to allow presenting evidence so as to:

1. Make the interrogation and presentation effective of the ascertainment of truth

2. Avoid undue delay or needless consumption of time

3. Protect witnesses for harassment or undue embarrassment, and

4. Avoid unfairly prejudicing, confusing, or misleading the jury

5. Examples:

a) “What happened on the day of the murder?” Objection, the questions calls for a narrative response (also too general, indefinite or lacks specificity).  There is no way to make an objection until the evidence is out.  Moving to strike is OK for record for appeal but can’t remove it from minds of the jury.  Narrative question is bad for the examiner, it means you have lost control of the witness, unless you are at a particular place where you want the witness to be narrative and it is a good witness.

b) “Did you see the defendant on the night of the murder?” “Yes, he had a lot to drink and was very angry and abusive.”  Objection, Non-responsive (also narrative, volunteered).  Examiner uses the objection “non-responsive” and opposing counsel objects on the basis of “voluntary statement of the witness”.  Then ask for a motion to strike.  Make certain to make the motion to strike if the witness answers the question before you could get your objection out of your mouth. 

c) “Did you see the defendant that the bar the night of the murder?” “Yes.”  “After the defendant had a few drinks, did you see the defendant leave the bar?”  Objection, Assumes a fact not in evidence (assuming that there is no prior testimony that the defendant was drinking that night).

d) “Did you see the defendant the night of the murder and did he seem upset?”  Objection, Compound question.

e) “What did you didn’t you not see if not anything when the defendant entered the bar?”  Objection, ambiguous (also vague, misleading, confusing, and unintelligible)

f) “Once again would you tell the jury where you were the night of the murder?”  Objection, asked and answered (also repetitive).  NOTE:  the cross examiner can ask the same question that was asked on direct.  It is ONLY the same examiner that can’t ask the same question a second time.

g) “your honor, the State moves to admit Exhibits 1 through 47 which are all autopsy pictures of the victim.”  Objection, cumulative.

h) “On direct examination you testified that the defendant was drunk, didn’t you?  Objection, misstatement of the evidence (when the witness had only testified that the defendant was swaying when he walked and had red eyes).

i) “Now why would you, in your right mind, agree to such a stupid idea?”  Objection, argumentative.

j) (With voice raised) “Now why would you, in your right mind, agree to such a stupid idea?”  Objection, Badgering the witness (also harassing the witness or embarrassing the witness)

k) Judges must either sustain or overrule, saying “watch it” isn’t enough

l) Only object if it is hurting your case or if you are making a point to the jury that it is really the attorney answering the question and not witness

m) “Not a proper rebuttal” – just a rehash of same evidence as on direct

n) Running or continuous objection – if continuous hearsay (what did the police officer say, etc.) say, “May the record she that I have a running or continuous objection to this line of questioning or conversation.  Judge may ask you to let him know when your running objection is over

o) Can also force opposing counsel or the court to tell you the answer to a line of questioning that is going somewhere that you don’t know or understand.

D. Leading Questions

1. Federal Rule of Evidence 611(c) – Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’s testimony.  Ordinarily leading questions should be permitted on cross-examination.  When a party calls a hostile witness, and adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.

2. Direct Examination and Leading Questions – a leading question is one which suggests the desired response.  It is a question “which instructs the witness how to answer on material points, or puts into the mouth of the witness words to be echoed back.  Questions that being with “isn’t it true that” or end with “didn’t you” are clearly leading.  Many questions that call for a yes or no answer are leading and the inflection of the interrogator’s voice may make the question leading.

3. When are leading questions permissible?  As a general matter, courts will require a party to elicit the testimony of its own witness through the use of non-leading questions, especially if the testimony being elicited relates to a controverted substantive area about which the jury will have to deliberate.  This is based on the idea/policy that the truth can best be garnered by having the witness state the facts in their own words and also that a witness testifying on behalf of a party will be biased in favor of that party and may be overly susceptible to the suggestive nature of the lawyer’s leading questions.

4. When may leading questions be necessary to develop a witness’s testimony?  When it involves questions relating to preliminary matters that are not of material importance to the case.  The rationale is that leading question will expedite the trial and there is little prejudice to the opposing party if the questions relate to preliminary matters or matters, which are collateral to the issues of the case.  Leading questions are also allowed in the questioning of an incompetent or child witness or to develop the testimony of a witness whose recollection has been exhausted.  Leading questions may also be used when the attorney is shifting topics or emphasis of inquiry

5. When is a witness a hostile witness?  Hostility must be demonstrated either by contemptuous or surly conduct, by refusal to answer questions, or by consistent hedging on answers (takes more than mere identification with a party).  Don’t ask permission to lead if witness is hostile, just start leading and wait for other side to object and then state that witness is hostile based on behavior

6. When is a witness identified with an adverse party?  Until the witness was shown to be hostile in his answers, the court would not declare him hostile even though he was associated with an adverse party.  It is at the discretion of the judge whether leading questions can be used.

7. What may the trial judge do to curb abuses?  Can terminate the direct testimony.

8. Cross-Examination a judge may choose to forbid the use of leading questions on cross-examination of a friendly witness.  Another judge ruled that one codefendant (a father) could cross-examine another co-defendant (a son) only with non-leading questions only.

9. Rule 611(b) Scope of Cross-Examination. Cross examination should be limited to the subject matter of the direct examination and matter affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination (The American Rule).

a) If the American Rule is strictly imposed, it requires a party to limit its cross-examination and recall a witness to explore new material a part of the party’s case-in-chief.

b) The court has discretion in deciding not to follow the American Rule.

c) In Texas the witness may be cross-examined on any matter that is relevant to the case.  Texas uses the English Rule (the wide open rule).

d) Credibility issues/questions are always OK upon cross-examination (ISNT IT TRUE THAT YOU ARE DRUNK?)

10. The English Rule – the other party may cross-examine a witness as to the whole case, including new matter of defense, but the extent to which leading questions may be used is in the discretion of the court (followed in England and in a number of American courts).

11. Subject matter of the direct – generally a witness’s credibility is part of what the witness establishes while testifying and cross-examination as to credibility will be fair game as part of cross-examination.

12. What is the scope of re-cross-examination?  Generally, the scope of the re-cross-examination will be limited to the scope  of re-direct examination.  Courts have rules that a blanket rule barring re-cross-examination violated the defendant’s confrontation rights.  Defendant must submit to further cross-examination if he called a witness on his behalf (it was within the judge’s power to control the order of proof).

13. Always lead on cross-examination.  If you ask a non-leading question, you must be prepared for the answer.  Don’t ask a wide-open question unless it is a calculated risk on your part (Why did you run the red light?  To avoid hitting the epeleptic and my children in the back seat would have seen the accident)

14. If the adverse witness is friendly on direct examination yo9u may not be allowed to lead.  Also can lead on cross examination if witness is one of your witnesses (example is president of corporation called to establish that the driver involved in the accident was an agent of the corporation, upon cross examiner can’t lead the witness)

15. Trying to get the judge to make an error in the record is good for you for appeal purposes in case you lose the case.

E. Environmental questions to keep in mind when briefing cases

1. What type of case is it?  Civil, criminal, or in-between

2. What is the forum?  Jury trial, bench trial, or administrative hearing

3. Who is the witness?  Party, non-party, or criminal defendant

4. Who is the examiner?  Counsel, opposing counsel, judge, etc.

5. What is the subject of the inquiry?  Preliminary info, impeaching the witness, material issue, etc.

F. Determine the purpose of the evidence rules

1. To help us find the truth (not always the ultimate goal, resolving disputes may be the ultimate goal especially in civil cases)

2. For expedience – to give order to the trial

3. To avoid prejudice or gaining the sympathy of the jury

4. Rules to ensure due process and confrontation of the witnesses (hearsay rule falls here)

5. There are some things more important than truth

a) Attorney/client privilege (may have told attorney that he killed the person)

b) Spousal privilege

c)  Doctor/patient privilege

d) Priest/penitent privilege

e) Miranda warning

6. Direct evidence (eye-witness) v. circumstantial evidence

a) Eyewitness testimony y can be unreliable.

b) Circumstantial evidence can be stronger than direct evidence (HYPO – hunters each thinking they simultaneously shot a different animal but animal tracks were those of a horse)

7. Can’t cross examine a writing – have a hearsay hurdle to overcome, have to apply the rules of evidence to the writing

8. Also have a Rule of Completeness for Evidence – example is case where attorney wasn’t allowed to play portions of the bribery tapes that opposing counsel had not played.

G. Spell the following words correctly on the exam (Professor’s pet peeve)

1. Competent

2. Relevant

3. Affidavit

4. Privilege

5. Admissible

6. Hearsay

H. Review – May 31, 2001

1. You should not lead the witness on direct and you should only object to the other side leading the witness if it is harming your case

2. On cross-examination use narrow questions and try to lead the witness

3. You are allowed to use leading questions with hostile witnesses, children, incompetents, or to get the witness back on track

4. The scope of the cross-examination is limited to the scope of the direct (American Rule and in the Federal Rules of Evidence).

5. Texas follows the English Rule which does not limit the scope of the questioning, can ask about any thing that is the subject of the trial

6. HYPO – questioning a defendant that is charged with one count of kidnapping and one count of murder.  On direct questions and answers have been limited to the kidnapping, can the prosecution question on the murder count in an English Rule state.  Yes, but beware the defendant can take the 5th.

7. Rarely will you get a reversal on the basis of leading questions

8. You may want hearsay in the record, so you won’t object, so you can ask questions about the hearsay to discredit the witness.  Example:  witness says that defendant said he was at a concert in Lubbock on the night of the murder, that is hearsay , but you don’t object because you can prove there wasn’t a concert in Lubbock on that night.

II. Objections and Offers of Proof

A. Introduction - Rule 103, Rulings on Evidence

1. Effect of erroneous ruling.  Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected, AND

a) Objection. In case the ruling is one admitting evidence, a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context; or

b) Offer of proof.  In case the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked.

(1) Offer of proof – you must get the answer that the judge overruled into the record and this is the mechanism to do it (provides what the answer would have been and also allows provides the judge with an opportunity to change his mind).  If the evidence is inconsequential or you can get it into the record later, you may not want to object and offer proof

(2) You are not required to make an offer of proof based on an objection to your cross-examinations but Professor says do it anyway. 

2. Record of offer and ruling.  The court may add any other or further statement which shows the character of the evidence, the form in which it was offered, the objection made, and the ruling thereon.  It may direct the making of an offer in question and answer form.

3. Hearing of the jury.  In jury cases, proceedings shall be conducted, to the extent practicable, so as to prevent inadmissible evidence form being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of the jury

a) Don’t let the jury hear offers of proof, arguments concerning the admissibility of evidence or exhibits

4. Plain error.  Nothing in this rule precludes taking notice of plain errors affecting substantial rights although they were not brought to the attention of the court.

B. Contemporaneous Objection

1. What is the procedure for making an objection?

a) The opponent of the evidence stands to address the court

b) The opponent of the evidence says “Objection” followed by a brief description of the basis for the objection, such as “hearsay” or “lack of foundation.”

c) The proponent of the evidence may respond briefly to the objection

d) If argument is required and the case is being tried to a jury, the argument should be held outside of the presence of the jury

e) The court will rule on the objection, although often the court rules summarily after hearing only the objection

f) If the court sustains the objection, the proponent should make an offer of proof to preserve the matter for appeal

2. When can pre-trial objections be made?

a) Pre-trial motions/objections.  Objection is called an in limine objection, meaning “at the threshold.”  Asking in advance that the prosecution not bring up evidence or ask questions about client’s prior drug use/convictions (it is 10 years old and just making objection during the trial will prejudice the jury).  Court can either sustain the in limine motion or overrule and/or ask prosecutor to discuss it with judge before asking the question at trial (judge reserves a ruling and invites a party to ask the court to consider admitting or excluding certain evidence, it is important for this party to act on the judge’s invitation, also called a provisional in limine pretrial order).  Courts have held that the defendant failed to preserve for appeal an objection to an in limine ruling that the government could elicit from a witness the fact that he had been threatened by a third party if the defense impeached the witness with evidence that he withheld information from investigators for more than a year.  In the Luce case, it was held that you must put the defendant on the stand to determine if the ad limine questioning was reversible error to preserve record and have the prosecution ask the question that the court allowed in limine.  Since the defense never attached the witness, the threat evidence was not offered.  The defendant could not appeal from the tentative ruling since”it is too great a handicap to bind a trial judge to a ruling on a subtle evidentiary question, requiring the most delicate balancing, outside a precise factual context.”   

b) Currently the defense must also renew the objection during trial or you will have waived the objection.   This is because a trial judge’s ruling on a motion in limine may not be a final ruling.  There is a current proposed amendment to change to federal rules of evidence to not require the renewal objection of an in limine objection 

c) Asking the witness about priors on direct to take sting out of prosecution’s in limine questions will not be reversible error because you put it in the record yourself

3. What is a timely objection?  The usual rule is that a party in obliged to object to a question if the question in improper or to a proffered exhibit when it is offered.

a) Courts do not wish to encourage parties to withhold objection in the hope that an answer or exhibit may be favorable and to raise an objection only when they are disappointed

b) Can make the objection the next day as the first order of business relative the judge’s skeptical tone relative to the defendant’s testimony, which shows that objections may be made to the totality of conduct by an adversary or by the judge.

c) Can’t fail to object because counsel doesn’t want to call attention to the negative comments about his client

4. What is a motion to strike?  When a non-responsive answer is made to a question unobjectionable in itself, or improper testimony is volunteered in response to a proper question, the remedy is to promptly move to strike out the objectionable testimony.

a) The motion to strike should state the ground of objection and designate the portion of the testimony objected to, for it is not error to overrule a motion to strike out all of an answer when part it competent.

5. When is a motion to strike timely made?  For an objection to be timely it must be made at the earliest possible opportunity after the ground of objection becomes apparent, or it will be considered waived.

6. When testimony is stricken from the record, should the jury be instructed to ignore the stricken testimony?  The proper procedure upon allowing a motion to strike an answer not responsive to the question is for the court to immediately to instruct the jury not to consider the question

7. What procedures will a trial judge use in hearing objections?

a) In some instances the judge will rule without hearing any argument form counsel

b) In other instances the judge will have a “sidebar” conference at the end of the judge’s bench in which counsel can be heard

c) If the lawyers cannot easily argue complex points at sidebar, the judge may excuse the jury.  Highly inflammatory material should be broached outside the jury’s presence in order to avoid mistrials.

8. When does a party waive an objection by offering its own evidence?  A party that offers evidence similar to that which it has objected runs the risk of being deemed to have waived its objection.  If you bring up evidence and then opposing counsel brings up similar evidence, you cannot then object to it.  You will have waived any objection by eliciting similar testimony on cross-examination.

C. Requirement of Specific Objection

1. May a different justification for an objection be raised for the first time on appeal?  Generally, when an objection made on one ground has been overruled by the trial judge, an appellate court will not consider other grounds not presented to the trial judge if raised by the objecting party.  Where a party has shifted his position on appeal and advances arguments available but not pressed and where the party had ample opportunity to make the point in the trial court in a timely manner, waiver will bar raising the issue on appeal

a) If an objection is overruled by the trial judge, an appellate court may affirm the judge on a ground either not considered or adopted by the judge

2. Is the objection “incompetent, irrelevant, and immaterial” sufficiently specific to preserve the issue for appeal?  Generally it is not sufficient; however, when the evidence is not relevant to any issue in the case and can have not material bearing thereon, a general objection that it is immaterial and irrelevant is sufficient to preserve right of review of error committed in admitting it.

3. The objection must be specific, can’t be too general with your objection (like saying it is relevant, Judge won’t have reversible error whether he sustains or overrules and attorney must prove why it was irrelevant.  Judge can’t make a mistake on this.  SPECIFICITY IS A NECESSITY 

4. Limited Admissibility – Rule 105 – when evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly. This involves evidence that can be allowed for one purpose but not for another purpose.  Must point out to the judge which party it is admissible for or for what purpose is it admissible. Judge can’t make a mistake

5. Must force the court to make rulings (“That’s enough of that” or Let’s move on” is not a ruling, “May I have a ruling on my objection, your honor.”  Also, don’t have to re-phrase your question if you think it is a good question.  Dealing with weak judges who don’t want to be reversed).

D. Consequences of failure to object with specificity

1. What are the harmless error and plain error doctrines?

a) Harmless Error is any error, defect, irregularity or variance, which does not affect substantial rights shall be disregarded, Rule 103(a).  The harmless error doctrine allows an appellate court to disregard technical errors in the proceedings that do no affect substantial rights of the parties.

b) Plain errors or defects affecting substantial rights may be noticed although they were not brought to the attention of the Court, Rule 103(d).   The plain error doctrine allows an appellate court to consider errors affecting substantial rights of a party even if that party failed to make a timely objection

2. What is the harmless error standard?

a) As a matter of constitutional law, a constitutional error cannot be deemed harmless unless a reviewing court is satisfied beyond a reasonable doubt that the error did not affect the verdicts

b) A non-constitutional error could be harmless only where it is highly probable that the error did not affect judgment and are not as likely to require reversal as constitutional ones.  Cannot be harmless unless the appellate court concludes that it is “highly probable” that the error did not affect the parties’ rights.

c) In civil cases, it need only find that the jury’s verdict is more probably than not untainted by the error.

3. As an attorney, why not rely on the plain error doctrine to preserve important issues for trial?

a) It serves as evidence of attorney malpractice for not making the appropriate contemporaneous objection at trial

b) Three limitations on the court’s power to reverse because of errors that were not properly preserved for review in the trial court

(1) There must be an error

(2) The error must be plain, which means it must be clear or obvious

(3) The plain error must affect substantial rights which means in most cases that it must have been prejudicial in the sense of affecting the outcome of the case.

E. Offer of Proof

1. When a court ruling excludes evidence, is an offer of proof always necessary to preserve the issue for appeal? Yes.

2. What is the procedure of giving an offer of proof? There are four methods:

a) The attorney speaks for the record concerning the anticipated content of the excluded testimony.

b) Attorney introduces a written by the attorney making the offer of proof, which contains what the attorney believes would have been said had the witness been allowed to answer the question

c) Attorney provides a written statement, signed by the witness that contains what the witness would have testified had the witness been allowed to answer the question

d) The court excuses the jury and allows the attorney to examine the witness in question and answer form.

3. Must a pro se litigant make an offer of proof?  Court refused to excuse pro se litigant from the offer of proof requirement because there would be nothing for the appellate court to review.

4. Must a cross-examiner make the same kind of offer of proof?  Not as stringent on you making an offer of proof on cross-examine.  If the judge knows what the answer would have been or if it wouldn’t have been admissible anyway may not have to make an offer of proof (so not always necessary to preserve the issue for appeal).  Where you know in advance what is coming and what the problem is the courts won’t relax the offer of proof requirement even if on cross (Note 4, page 52).  

5. The appellate court has to know what the answer that wasn’t allowed would have been to preserve the record and also to give the court the chance to change its mind relative to allowing the evidence.  If a picture, must describe it and ask court to retain it, so it can be submitted on appeal.

F. Fire with fire rule or curative admissibility – you objected to bad evidence and then you will be allowed to present inadmissible evidence to rebut the prior bad evidence (fighting fire with fire).  If they brought

III. Competency (to testify)

A. Introduction - in old days couldn’t testify if you didn’t believe in God.  Competency had several meanings at commons law, including a very broad usage that equated to evidence being inadmissible due to any exclusionary rule.  We focus on tow more specific aspects of competency dealing with whether a witness should be allowed to testify at all:

1. We will consider whether a witness should be precluded form testifying due to an interest in the litigation, prior bad moral conduct, or lack of mental capacity.  At various times during the development of the law of evidence, the parties, their spouses, perjurors, convicts, the insane, and children of tender age were not allowed to testify solely due to their status.  With the exceptions of judges, juroros and the Dead Man’s Rule, these vestiges of the common law have nearly disappeared.

2. Next we consider the foundational requirements necessary fo a witness to testify.  Here, the prerequisites of the common law reamin unchanged:

a) The witness must take an oath or an appropriate substitute

b) The witness must have perceived something important to the case 

c) The witness must recollect what was perceived

d) The witness must be able to communicate the testimony to the finder of fact

B. STATUS - Rule 601. General Rule of Competency.  Every person is competent to be a witness except as otherwise provided in these rules.  However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision the competency of a witness shall be determined in accordance with State Law.

C. Competency vs. Credibility.  Even if the witness totally contradicts himself, the witness is competent to testify and it is up to the jury to determine credibility.  If under the influence of PCP, judge may strike the testimony.  It is up to the judge to determine competence and the jury to determine credibility.  Must first be able to take oath or show awareness of importance of telling truth, under penalties of perjury. Perception, recollection, and communication are required for testimony.

1. When may legal rules other than rule of evidence affect competence?  There are legal provisions other than Rule 601 that may affect the competency of a witness to testify.  Rules of professional conduct, for example, may bar lawyers form being witnesses in cases in which they serve as counsel.  One court precluded paralegal from testifying, but another court allowed an associate of a firm to testify as an expert in a patent infringement case (although the appellate court frowned on the practice).

2. What effect does intoxication or drug use have on competency?  To say that a witness’s credibility is properly left to the jury is not to imply that a judge must in all circumstances tolerate testimony by a witness under the influence of drugs.

3. What effect does state law have on competency?  Rule 601 is one of three federal rules that bow to state law when state law provides the rule of decision in a case. 

D. Jurors cannot be witnesses.  Also jurors cannot be a witness relative to what happened in the jury room (drunk, insane, threats among jurors, etc).  Jurors can testify about outside influences on the jury.  Bailiff told juror the defendant was a liar or potential bribing of juror can be evidence or juror bringing law hornbook. It is internal (in jury room) vs. external (info from outside).  Policy to have the jury free to do whatever they want in jury room and not be fearful of interrogation.  Also want finality to cases (bailiff).  Can have non-juror witnesses testify (bailiff) to drunkenness of jurors.  Ballistics experiment, visits to scene will be allowed as evidence for a new trial.  Can’t use that jurors did not understand instructions or decided to not follow the law or the judge’s instructions.  JURORS CAN”R IMPEACH THEIR VERDICTS.  When jurors said they didn’t understand instructions and judge allowed them to come up with second verdict, the appeals court upheld the first verdict.

1. Rule 606.  Competency of Juror as Witness

a) At the trial.  A member of the jury may not testify as a witness before hat jury in the trial of the case in which the juror is sitting.  If the juror is called so to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury.

b) Inquiry into the validity of verdict or indictment.  Upon an inquiry into the validity of a verdict or indictment, a juror  may not testify as to any matter or statement occurring during the course of the jury’s deliberations or to the effect of anything upon that or any other juror’s mind or emotions as influencing the juror to assent or to dissent from the verdict or indictment or concerning the juror’s mental processes in connection therewith, except that a juror may testify on the question of whether extraneous prejudicial information was improperly brought to the jury’s attention or whether any outside influence was improperly brought to bear upon any juror.  Nor may a juror’s affidavit or evidence of any statement by the juror concerning a matter about which the juror would be precluded form testifying be received for these purposes.

2. Illustrations

a) One juror was drunk during the entire trial – No.

b) Another juror said he had read the newspaper account of the trial  - Yes, outside influence.

c) The jury agreed on a quotient verdict – No.

d) The bailiff told the jury that the defendant was a liar, that not event he judge believed the defendant – Yes, outside influence.

e) One juror told another juror that he would kill him if he didn’t vote for the plaintiff – No.

f) One juror said the attorney for the plaintiff sort of offered a juror a trip to Tahiti – Yes, outside influence.

g) One juror was suffering from insane delusions – No.

3. Attacking the judgment of jurors – not allowed per the Tanner case.    

E. JUDGES.  Rule 605, Competency of Judge as Witness, The judge presiding at the trial may not testify in that trial as a witness.  No objection need be made in order to preserve the point.

1. How does the rule affect judicial employees?  Those closely associated with the judge would distort the proceedings.  The jury might have concluded that the clerk’s information had special importance and that the defendant would not be able to attack the credibility of the clerk because of his identification with the trial judge

2. May the judge conduct a “view?”  Judge was not allowed to view the scene without notice and without providing counsel for wither side the opportunity to accompany him.

3. Judges and judges staff cannot testify.  Jurors (and in one case the judge) can’t visit the scene.  Don’t want a dominant person or expert on the jury

F. The Dead Man’s Statute deals with conversations that you had with a dead person(s), especially if the dead person is in an adversarial position.  Can’t testify as to what the deceased said to him relative to contested transaction to prevent fraud.  There is no federal dead man’s statute.  In a diversity case may have to deal with dead man’s statute.  Only applies to people who have interests adverse to the deceased

1. Transaction state – can’t testify relative to the transaction with the deceased (what about an auto accident as a transaction – you can testify up the point that deceased came into the transaction or the picture)

2. Communications state (Texas) can’t testify relative to oral communication with deceased (some states, including Texas, allow testimony if it is corroborated).  Assign claim to a 3rd party and that party sues and the original party to contract to mow deceased’s lawn for $10K can testify (574 SW 2nd 276) as to the existence of the contract.

3. Deposition is waiver to Dead Man’s Statute if used.  Can also be waived if you don’t object to the testimony of the surviving adverse party.  If someone else heard the conversation, they can testify (not hearsay because we are treating it as a thing).  Trying to prove that wife is insane by saying her in church that “Mary had a little lamb, it’s fleece is white as snow” is not hearsay because we are not trying to prove that Mary owned the lamb or the color of its fleece.  Not hearsay if trying to show existence of an oral contract.  Giving Prof $10, it could be a bet on a football game, is this enough for a B+, or repayment of loan for last week.  See a man pointing a gun at a bartender, may be saying look at what may wife bought me, or give me all your cash, or would you like to buy this, etc.

4. What purpose do Dead Man’s Statutes advance?  The purpose of these statutes is to prohibit the living form making fraudulent claims against the estate of the decedent.  Of course, they may also prohibit testimony about valid claims.  Dead Man’s Statutes have fallen into disfavor and the federal rules reflect this by omitting a Dead Man’s provision.

5. Are all Dead Man’s Statutes competency rules?  The intent of Rule 601 is to defer to state policies regarding who can testify on issues relating to state enacted law and to permit states to establish special protections in cases involving decedents.  Therefore, we think that Federal Courts should defer to state Dead Man’s Rules even if states label their rules as something other than competency rules.  Note: in a federal case there is not dead man’s rule, but if you are in court on a diversity of citizenship case, the state’s Dead Man’s Statute would apply

6. When is a claim governed by state law? Federal approach to competency of witnesses would govern even though state law was incorporated by reference.

G. Foundational competence

1. The Oath. Rule 603.  Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’s conscience and impress the witness’s mind with the duty to do so.

a) Substitution for the Oath

2. Who determines competency?  The determination of competency of a witness is exclusively a decision for the judge.  If the judge allows the witness to testify, then the jury weighs the credibility of that testimony.

3. What is an oath or affirmation?  Courts have substituted “fully integrated honesty” for ”truth”.  There is no rigid formula for an acceptable oath.  It is sufficient if it is in a form “calculated to awaken the witness’s conscience and impress the witness’s mind with the duty to tell the truth.”  The court does not want it to be a cleverly worded oath that creates loopholes for falsehood or attempts to create a safe harbor for perjury, such as “I would not tell a lie to stay out of jail,” but may tell a lie for some other purpose.

4. What does a trial judge do when a witness refuses the oath?  Judge can refuse to let the witness testify or hold the witness in contempt for failing to do so.

5. May the oath requirement be waived?  Failure to object in a timely fashion to the testimony of a witness who was not sworn in waives the objection.

6. The best way to impress upon the witness of the importance of telling the truth is to remind them that it will be considered perjury punishable with jail time (a reference to penalty of perjury).  The old oath requirement is handled more lightly in modern day courts.

7. Rule 104 (a) Questions of Admissibility – Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b).  In making its determination it is not bound by the rules of evidence except those with respect to privileges. Judge will have to make factual decisions (i.e., is witness available or must we use deposition, bigamy trial and second wife want privilege of not having to testify against husband and judge’s preliminary ruling may is fact decide the case, i.e., it is a wife) in order to determine whether something goes to the fact finder

8. A minimal standard

a) Is is necessary that a child know the meaning of the aoth to be considered competent?  No, as long as the child has an understanding of the obligation to speak truthfully.

b) At what age is a child presumed competent?  Many states have statutes, which provide a rebuttable presumption of competence if a child is over a certain age.  At common law, the age limit was 14 years old, but currently most states have a statute setting the age at 10 or 12 years.

c) If a child witness is found incompetent to testify, how else might an attorney get the child’s statement into evidence?  Although the child was incompetent to testify, the court allowed the girl’s mother to testify about “excited utterances” made by the child shortly after the incident occurred.

d) Judge can conduct a voir dire examination of witness to determine competency, outside the presence of the jury; however, one could argue the jury should hear the voir dire because the jury would need to hear the same things to determine credibility as to determine competency 

e) Texas rule on incompetence is same as Rule 601 with 2 exceptions for children and the insane. If the child cannot relate to the subject on which he/she will be questioned will not be admissible 

f) Exception to the hearsay rule is the excited utterance

g) Allowing child to testify behind a screen, but does that deny the defendant the right to confront the witness.  Many allow the child’s testimony on a closed circuit TV.  Many accommodations are made for minor’s testimony.

9. The Competent Incompetent

a) Prior determinations won’t preclude a witness’s testimony per the Phibbs case.

b) On the issue of competency, what is the standard of review on appeal?  An appellate court will only overturn a trial court’s determination of competency if that determination was clearly erroneous because the trial judge can better weigh the factors such as attitude and demeanor of the witness, the extent of her intelligence and the degree of moral responsibility

c) May mental illness or incapacity cause a witness to be found incompetent?  No, if his ability to function at the time of the trial is not called into serious question.  The opposing party will have ample opportunity to explore the witness’s psychological problems and his history of drug and alcohol upon cross-examination.  Judge was reversed when he found a witness incompetent who had been found criminally insane and subject to hallucinations because the attending physician indicated that the witness had a sufficient memory, understood the oath, and could communicate what he saw.  Also if witness’s testimony wasn’t incoherent

d) Is the trial judge ever required to hold a hearing solely to determine a competency?  No, not every allusion as to incompetency of a witness is to be exhaustively explored by the trial judge, particularly where all other evidence substantiates competency.  A lunatic may be allowed to testify if he is able to comprehend the obligation of an oath and give a correct account of matter he has seen or heard.  But if a patient in a mental institution is offered as a witness, the opposing party may challenge competency, whereupon it becomes the duty of the court to make such an examination as will satisfy the court of the competency of the proposed witness.

e) Need to be careful that witness isn’t “accurately” describing his insane delusions. 

f) Does being incompetent to stand trial mean you are incompetent to testify?  No, there is no abuse of discretion for the judge to allow the witness to testify.  Ordinarily, the appeals court will say that the trial judge is in a better position to evaluate the witness.  Then there is always credibility for the jury to decide, you can always cross-examine; however, the jury won’t allow you to hammer a child or incompetent.

g) Texas exception to Rule 601 -Insane persons who, in the opinion of the court, are in an insane condition of mind or are considered to be so at the time of the events about which they are testify.  Doesn’t define an insane condition of mind.

10. Perception

a) Rule 602.  Lack of Personal Knowledge.  A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  Evidence to prove personal knowledge may, but need not, consist of the witness’s own testimony.  This rule is subject to the provisions of Rule 703, relating to opinion of testimony by expert witnesses.

b) Witness’s own testimony - Witness must have seen what he says he saw or heard what he said he heard.  Witness can’t use the word believe – “I believe he ran the red light.”  In US v. Davis case could have conducted a voir dire to show that witness did not have personal knowledge of when the guns were released.  Court will allow testimony that just glimpsing the car the officer thinks the car was speeding going 86.5 mph (no radar) and jury will have to decide the weight to give the testimony.  Cross-examine may have fun asking bout he arrived at 86.5 mph.  The merest glance from an experience witness will be adequate for competency purposes (won’t allow a 7 year old to testify to that though).  Allowing the jury to decide if the doctor was in the operating room (when he testified that he knew of the surgery) is a cop-out on the party of judge but most judges would send it to the jury; but it is really a matter for the judge to determine competence rather than a credibility issue for the jury.

c) Three types of opinions – experts (can give opinions without providing underlying facts), lay opinions (the sky is blue, opinions that almost anybody can make – the color of the chairs in this room is mustard) and experienced opinion – you would know your spouse’s signature even though you are not a hand writing expert

d) What are the permissible sources of personal knowledge?  Court found that an FBI agent properly used four charts, which summarized the testimony of government witnesses.

e) Does the use of drugs negate personal knowledge?  Court held that a reasonable juror could believe that a principal witness perceived the events to which he testified, even though his testimony may have been large part unbelievable to some and his perception was sometimes impaired by his admitted drug addiction.

11. Extent of personal knowledge

a) For how long must a witness perceive an event in order to be competent to testify?  The court observed that a witness is deemed competent to testify unless it is nearly impossible that he had first-hand observation.  Court must determine that the witness could not have actually perceived or observed that which he testifies to.

b) Does Rule 602 preclude testimony regarding hearsay statements? The Rule 602 requirement of personal knowledge does not preclude testimony about a hearsay statement.  Mother was held to have personal knowledge of a child’s personal statements or excited utterances.

12. Contradicted Foundation

a) What must a trial court doe when a personal knowledge objection is made?  The testimony will be excluded only when no reasonable jury could conclude that the witness has personal knowledge.

b) When is the foundation insufficient?  When the witness “imagined” that the defendant’s fingerprints appeared on FBI documents because of the defendant’s curiosity about them and he didn’t know if the defendant read them, glanced though them, or what.

13. Recollection

a) Memory Refreshed – Present Recollection Revived or Refreshed.  If the witness remembers you no longer have hearsay problem (as opposed to Past Recollection Recorded)

b) Rule 612 – Writing Used to Refresh Memory – Except as otherwise provided in criminal proceedings by section 3500 of title 18 United States Code, if a witness uses a writing to refresh his memory for the purpose of testifying either (1) while testifying, or (2) before testifying, if the court in its discretion determines it is necessary in the interests of justice, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness.  If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto.  Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal.  If a writing is not produced or delivered pursuant to order under his rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declared a mistrial.  Big change from common law is that opposing party can get documents that were used to refresh the memory BEFORE trial was not allowed and modern day this is allowed.  If you show attorney’s notes or doctor’s file to another witness you have waived the attorney/client privilege or the doctor/patient privilege. So be careful what notes/files you allow your witness to have in the courtroom because the adversary can also use it.

c) Any statement or object can be used to refresh the memory of a witness and the statement or object is not itself evidence.  Doesn’t have to be the person’s own statement.

d) Recollection Recorded.  Rule 803 – Hearsay Exceptions; Availability of Declarant Immaterial.  The following are not excluded by the hearsay rule, even though the declarant is available as a witness. (5) Recorded Recollection.  A memorandum of record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable him to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’s memory and to reflect that knowledge correctly.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.  Don’t treat this as an exhibit to be sent to the jury room, it is read as if the witness testified.  Problem – if I don’t remember what happened how can I vouch for the statement’s accuracy, would never write down a lie.

e) Adopted statement – you can adopted someone else’s statement as your own and it will meet the 803(5) hearsay exception.  Always make a deliberate mistake in a statement you write for another and have him read it and correct it and initial the correction and then he can never testify that he did not read the statement (and if he didn’t catch the mistake point it out to him).  Good to show that opposing attorney has written out the answers for the witness

f) If an attorney wants to introduce a witness’s recorded recollection into evidence, when does Rule 803(5) require that the memorandum have been made or adopted?  What is “fresh” in memory?  The determination of fresh should be made on a case-by-case basis giving consideration to all pertinent aspects including the lapse of time which reasonably and properly bear upon the likelihood of the statement being an accurate recordation of the even to which the memory related.

g) Under the federal rules, why must an attorney show that a witness’s memory is impaired before introducing that witness’s recorded recollection?  The authorities are divided on this but the rationale is that it would encourage the use of statements carefully prepared for purposes of litigation under the supervision of attorneys, investigators, or claim adjusters.

h) Must there be a showing that a witness made or adopted the statement?  Yes, the requisite foundation must be laid

i) Hypnotically Refreshed Memory – usually not allowed because its reliability is suspect, it is not amenable to verification due to the fact that even the experts cannot agree upon its effectiveness as a memory-restorative device.

j) Is a per se rule against posthypnotic testimony constitutional?  Majority of courts say it is per se inadmissible, the US Supreme Court says the rule excluding post-hypnosis infringes impermissibly on the right of a (criminal) defendant to testify on his own behalf (and defendant’s witnesses per the professor).

k) What factors should a court consider in reviewing hypnotically refreshed memory?

(1) Whether the hypnosis was used for the purpose of refreshing recollection or whether it was conducted as a party of therapy – the latter more reliable

(2) Whether the witness was subject to suggestion

(3) Whether a record of the session was kept

(4) Whether the hypnotist was sufficiently qualified

(5) Whether corroborating evidence exists to support the reliability of the hypnotically-refreshed memories

(6) Whether the witness was highly hypnotizable and thus more prone to suggestion

(7) Expert testimony offered by the parties as to the procedures used in the case

(8) Neutral setting, recorded, and the pre and post hypnosis statements are the same (per the 5th circuit in a civil case) and will probably find that more and more courts will follow the middle of the road approach of allowing it with safeguards.

14. Problems with hypnosis testimony - witness is suggesitible, confabulation (filling in the gaps in the testimony), and hardens the witness’s

15. Should hypnosis be a question of credibility for the jury instead of a question of the competency for the judge to decide.  Texas has a per se inadmissible rule for hypnosis testimony that has not been overruled, but it perhaps would not hold up today. 

16. What qualifications must an interpreter possess in order to aid a witness in his testimony?  Rule 604, Interpreters, states that an interpreter is subject to the provisions of these rules relating to qualifications as an expert and the administration of an oath or affirmation to make a true translation.  The interpreter must possess sufficient knowledge, skill, experience, training, or education.  This is an issue relative to having the witness relate or communicate what he saw or heard.

a) What oath must a translator take?  No error when the interpreter was asked only to swear that she translated the tape to the best of her ability, but she did not take the standard witness oath.   There was dissent that stated that the examination of the witness tested her credibility as well as the accuracy of her translation; and the standing oath she had taken as an interpreter was insufficient as an oath for a witness,

IV. RELEVANCE

A. Introduction

1. The word “relevant” means that any two facts to which it is applied are so related to each other that according to the common course of events, one, either taken by itself, or in connection with other facts, proves or renders probable the past, present, or future existence or nonexistence of the other.

2. To be material evidence sought by a question must tend to prove or disprove a fact, which relates to an issue in the lawsuit.  Whereas materiality deals with the relationship between the issues of the case and the fact which the evidence tends to prove, relevancy deals with the requirement that the evidence must logically tend to prove a material fact

3. Rule 401.  Definition of “Relevant Evidence” – “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

4. Rule 402.  Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible – All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by Supreme Court pursuant to statutory authority.  Evidence which is not relevant is inadmissible.

5. Rule 403 Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time - Rule 403 – Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time – Although relevant, evidence may be excluded if it probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence. 

6. Does “materiality” have any independent meaning under the Federal Rules of Evidence?  Notably missing form the FRE, some say lamentably so, is any definition or specific reference whatever to the concept of materiality.  At common law it was generally though that it was not sufficient, for purposes of admissibility, the evidence be merely relevant; that is, that it have a tendency to make the proposition for which it is offered more probably so that if the evidence had not been offered.  That was, and is, relevancy at common law.  To be admissible, the proposition for which the relevant evidence is offered must be material; that is the proposition must be a matter or issue is dispute in the case.  In FRE the notion of materiality is subsumed in the definition of “relevant evidence” in Rule 401 in that it is declared that “relevant evidence” must, for example, not only “make the existence of any fact (for proof

7. What is the role of circumstantial evidence under Rule 401?  The difficult relevance issues involve circumstantial, as opposed to direct, evidence.  There is not litmus paper test or simple formula for determining whether proffered circumstantial evidence is relevant.  

8. What is the difference between relevance and sufficiency?  The important thing for the judge and for counsel to remember is that the evidence does not by itself have to prove the ultimate proposition for which it is offered.  To be relevant it is enough that the evidence has a “tendency” to make a consequential fact even the least bit more probable or less probable than it would be without the evidence.  The question of relevance is thus different from whether a mass of evidence is “sufficient” to prove a point.

9. Can evidence be excluded on the ground that it is “too remote?”  Occasionally a trial judge will exclude evidence on the basis of remoteness, which is to say that the evidence is too far removed in space or time from the proposition that it is offered to prove.  When evidence is excluded as too remote, it is not that it fails to fit the definition of relevant evidence.  The probative value of the evidence is, while not non-existent, at least minimal due to the gap in time between the fact proffered and the event to be proven.

10. What if a fact is only relevant if another fact exists?  By its terms, Rule 401 does not cover the concept of  “conditional” relevancy.  Evidence is conditionally relevant when its probative value depends upon the evidence of another fact.  When relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.  Under Rule 104(b), the proponent of evidence, which is conditionally relevant must provide enough evidence to support a finding of the conditional fact.  The court will either require proof of the evidence in advance or admit the evidence subject to “connecting up” by later proof of the condition.  If the party fails to provide the connection, the trial judge will strike the evidence and in extreme cases a mistrial will be granted or a judgment reversed.  Representation, express or implied, that otherwise irrelevant evidence will be tied to a defendant should not be made without a good faith and objectively reasonable belief that the missing links will in fact be supplied.

11. Can the failure to introduce evidence ever be admissible as relevant evidence?  It was an abuse of discretion for the trial court to prohibit defense counsel’s argument that the prosecution had a weak case because a video of the robbery was not shown.  The defense should have been allowed to argue that the government’s failure to produce relevant evidence within its control gives rise to an inference that the evidence would be unfavorable to the government’s case.

12. What is the role of substantive law in determining whether proffered evidence tends to prove an issue of “consequence?”  The state’s substantive law determines the issues in dispute.  Where the state law provides a rule of decision in a federal court, it must be followed.

13. When is evidence of defendant’s flight or other activity to avoid conviction, admissible?  Where a defendant flees prosecution, or bribes a juror, or threatens a witness, or gives a false exculpatory story, this evidence is ordinarily relevant to the defendant’s consciousness of guilt.  The inference works as follows:

a) A person that flees

b) Is more likely to believe that he is guilty than a person who has not done any of these things

c) A person who believes he is guilty is more likely to be guilty than a person who does not, and

d) A person who is guilty is more likely to be guilty of the crime charged than one who is not.

14. When is possession of cash by a criminal defendant admissible?  It is admissible if it is the identical number and denomination of bills, which has been taken.  The mere possession of a quantity of money is in itself no indication that the possessor was the taker of money charged as taken, because in general all money of the same denomination and material is alike, and the hypothesis that the money found is the same as the money taken is too forced and extraordinary to be receivable.  However, in a narcotics prosecution, evidence that the defendant bought two expensive homes was relevant proof of guilt.

15. Is evidence of no accident admissible?  Evidence of the absence of similar accidents in or claims is admissible as long as the proponent provides adequate foundation.  The foundation requires a showing that a substantially similar product was used in setting and circumstances sufficiently similar (substantial identity) to those surrounding the accident in dispute, so that a jury can connect past experience with the disputed accident.

16. Can evidence of other accidents be admissible for some purpose other than to prove how the accident in dispute occurred?  Experiments, which purport to recreate an accident must be conducted under conditions similar to the accident, while experiments which demonstrate general principles used in forming an expert’s opinion are not required to adhere strictly to the conditions of an accident.  The issue is whether the demonstration is sufficiently close in appearance to the original accident to create the risk of misunderstanding by the jury, for it is that risk the gives rise to the special requirement.  The rule is that if you want to present demonstrative evidence to prove how an accident occurred, you must conduct the teat under conditions that are as identical as reasonably possible to those existing at the time of the accident.  On the other hand, if you want to present demonstrative evidence to illustrate general scientific principles, you must conduct the demonstration under circumstances very different from those involved in the accident, so that the jury is not misled.

17. When is evidence of prior claims by the plaintiff admissible?  Generally, evidence of the plaintiff’s litigiousness may have some slight probative value, but that value is outweighed by the substantial danger of jury bias against the chronic litigant.  If a plaintiff has made similar claims that were false or fraudulent, most courts will admit the evidence.  The intermediate situation is the difficult one.  Here the relevance is based on the premise that under the doctrine of chances repeated injuries of the same kind are unlikely to happen to one person by accident.  On the other had this kind of evidence is prejudice-arousing and standing alone would seldom be sufficient to support a finding of fraud, so the evidence should only be permitted when the proponent of the evidence has produced or will produce other evidence of fraud.

18. When is evidence of prior contracts admissible?  It is generally held that when there is an ambiguity in a contract “objective evidence of intent may be found in prior dealings between the parties.”  Some courts allow evidence of a party’s prior dealing with a third person to show the party’s intent with respect to the present agreement.

19. Is evidence of sales admissible to shoe the value of a piece of property?  It is settled law that comparable sales are the best evidence of value.

20. Gruesome Pictures – not allowed if it would inflame the jury and there are other sources of evidence.

21. What is the meaning of the term “prejudice” is Rule 403?  Evidence is not “prejudicial” merely because it is harmful to the adversary.  After all, if it didn’t harm the adversary, it wouldn’t be relevant in the first place.  Rather, the rule refers to the negative consequence of “unfair” prejudice.  Unfair prejudice is that which could lead the jury to make an emotional or irrational decision, or to use the evidence in a manner not permitted by the rules of evidence.  Prejudicial evidence is any evidence that affects the trier of fact in a manner not attributable to the permissible probative force of the evidence.  In a criminal case, any evidence of a defendant’s prior criminal activity which is extremely similar to the charges is clearly on the high end of the prejudice scale.

22. What if there is less prejudicial alternatives in proving the same point?  The trial court must consider whether other evidence is available to prove the point, and specifically whether the alternative evidence is less prejudicial than the evidence proffered.  As for the analytical method to be used in Rule 403 balancing, two basic possibilities exist:

a) An item of evidence might be viewed as an island, with estimates of its own probative value and unfairly prejudicial risk the sole reference points in deciding whether the danger substantially outweighs the value and whether the evidence ought to be excluded

b) Or the question of admissibility might be seen as inviting further comparisons to take account of the full evidentiary context of the case as the court understands it when the ruling must be made.  This second approach would start out like the first but be ready to got further.

c) If an alternative were found to have substantially the same or greater probative value but lower danger of unfair prejudice, sound judicial discretion would discount the value of the item first offered and exclude it if its discounted probative value were substantially outweighed by unfairly prejudicial risk.

d) Rule 403 makes it clear that wan t counts as Rule 403 “probative value” of an item of evidence, as distinct form it Rule 401 “relevance” may be calculated may be calculated by comparing evidentiary alternatives.  Decisions to exclude may include availability of other means of proof.

23. Should the prejudicial effect of evidence be a concern in a bench trial?  Excluding relevant evidence on the basis of “unfair” prejudice is a useless procedure.  Rule 403 assumes a trial judge is able to discern and weigh the improper inferences and them balance those improprieties against probative value and necessity.  Certainly, in a bench trial, the same judge can also exclude those improper inferences form his mind in reaching a decision.  It is futile for another reason, the trial judge, who would supposedly be unfairly swayed by the proffered evidence, has to hear the evidence in order to rule upon the motion.  Finally, it seems strategically unsound to argue to the judge that evidence should be excluded because he or she will be prejudiced by it.

24. Somebody else did it.  To be admissible, what must evidence incriminating others tend to prove?  Evidence that another person had an opportunity or motive for committing the crime for which the defendant is on trial is not admissible absent proof that the other person committed some act directly connected with the crime.  The evidence, to be admissible, must be such proof as directly connects the other person with the “corpus delitcti” and tends clearly to point out someone besides the accused as the guilty person.  Evidence which can have no other effect than to cast a bare suspicion on another or to raise a conjectural inference as to the commission of the crime by another, is not admissible.  It will be considered too remote and speculative and fall short of establishing “a Perry Mason defense.”

25. Rule 401/403 Balancing.  Can evidence of “consciousness of a weak case” be admitted in a civil case?  When a document re;evatn to a case is destroyed, the trier of fact sometimes may infer that the party who obliterated it did so out of a realization that the contents were unfavorable and the court will find sufficient foundation for admissibility.

26. Is the Rule 403 balancing test tilted toward admissibility or exclusion of relevant but prejudicial evidence?  There is a presumption in favor of admitting relevant evidence.  In order to overcome the presumption, the prejudicial effect must be demonstrably greater than the probative value of the evidence.  The rationale is that the exclusion amounts to a total deprivation of the offeror’s probative evidence while admission may be accompanied by redaction, limiting instruction, or other safeguard by which both the objector and the offeror can ordinarily be accommodated.

27. How much discretion does a trial court have in balancing the probative value of the proffered evidence against the risk of prejudice, confusion, and delay?  Rule 403 provides that evidence “may” be excluded, thus imparting significant discretion to the trial judge.  The appellate court will not reverse a Rule 403decision simply because the appellate judges would have ruled differently form the trial judge.  Error will not be found unless the trial judge’s decision cannot be supported by reasonable argument, if the trail judge acted arbitrarily or irrationally.  This is because the trial court is more directly familiar than a court of appeals with the need for the evidence and its likely effect on the jury.  Essentially, appellate courts will check to seed that a balancing process has been conducted; the result of a careful balancing process will not itself be second-guessed.  The appellate court may be able to tell whether the district court and the parties took the right things into account.  A flaw in the process is easier to detect than is a flaw in the result

28. The power to exclude evidence is to be rarely invoked.  The trial court’s decision to exclude evidence is more likely to be found an abuse of discretion than is the trial court’s decision to admit evidence.

29. Credibility questions are for the fact finder.  The trial judge may not invoke Rule 403 to exclude evidence merely because he or she finds the evidence unbelievable.  Weighing probative value against unfair prejudice under FRE 403 means probative value with respect to a material fact if the evidence is believe, not the degree the court finds it believable.

30. The balancing process must be conducted.  A trial court which conducts a balancing process is more likely to be affirmed than a trial court which excludes or admits evidence in a conclusory fashion; at a minimum, as seen in McQueeney, remand is a good possibility in the latter instance

31. Prejudice must be properly analyzed.  A trial court, which excludes evidence as “prejudicial” merely because it is harmful, as opposed to unfair, runs a substantial risk of reversal.           

32. Material means is this a fact that is at issue in the case and relevance is whether this evidence tends to proves or disproves a material fact.  The definition in the federal rules subsume the definition of materiality by substituting “any fact that is of consequence” in Rule 401.

33. There is no exception to the rule that irrelevant is not admissible in Rule 401.

34. Rule 403 is your fallback rule – may be relevant but is unfairly prejudicial.

35. Relevance by its nature means you are dealing with circumstantial evidence

36. If is has the slightest probative value then the evidence will be admissible and the jury must weigh the evidence and judge its credibility (also called the sufficiency of the evidence).  The judge is only a gatekeeper to determine if Piece of Evidence A moves issue B one way or another.  It will be deemed an abuse of power for a judge to exclude evidence if it has the slightest probative value (if not unfairly prejudicial)

37. Remoteness – evidence that driver is speeding in front of the law school, it evidence that he was driving 90 mph 6 blocks away is relevant, may be relevant if he was speeding 1mile away on  ighway 59.  Evidence that he was driving 90 mph at Katy has very little probative value and you would end up trying the Katy driving instead of the law school incident, so probably won’t considered relevant.   Evidence of a tendency or propensity to do something, while relevant, will not be admissible.  Basic premise is that you can’t use a prior bad act to show a propensity to do the current bad act.  It is too prejudicial and you will be trying the other incidents and not the current crime.  We don’t allow “PROPENSITY” evidence (same rule applies to character information, i.e., “This guy is known as Mr. Stoplight” won’t be allowed). 

38. What if a fact is only relevant if another fact exists?  By its terms Rule 401 does not cover the concept of conditional relevancy.  Rule 104(b) provides:  “When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.  The proponent of evidence, which is conditionally relevant must provide enough evidence to support a finding of the conditional fact.  The judge will admit the evidence conditionally provided you tie it up/ together later.  Conditional relevance because in an of itself the evidence doesn’t appear relevant

39. Can the failure to introduce evidence ever be admissible as relevant evidence?  Yes.  A surveillance film was in the prosecutor’s hands and they refused to introduce into evidence and the jury can dray the inference that the film would not be helpful to the prosecution and would be helpful to the defense.  Relevance is all about inferences.  Another example is if you had a passenger in your car during an accident and you did not call that party to testify.

40. Credibility is a material fact/issue in every case; therefore the plea bargaining agreements of the witnesses testifying against the defendant can be admissible as evidence.  However, plea discussions with the prosecutors are privileged (NOTE:  not privileged if you discuss plea deals with the detective, that will be an admission of guilt).  

41. The evidence must be “of consequence” - DEA testifying about investigative procedures and processes to bolster its case because there is no direct evidence and it implies that the defendant is a “higher up” in a drug organization are in US v. Hall, it was unduly prejudicial.

42. It is the substantive law that really determines materiality.  Substantive law prohibits a setoff for collateral benefits already received by an injury victim, evidence of such benefits has no relevance to the case and is inadmissible.  It is none of the defendant’s business that you had a collateral source (an insurance company) to reimburse you for your medical bill.  And is called the collateral source rule.

43. Common applications when analyzing the cases:

a) Does the offered evidence have any tendency to make the existence of the fact it is offered to prove more probable or less probable?

b) Is the fact that is offered to be proved of consequence to the litigation?

c) The evidence may nonetheless be inadmissible if its probative value is substantially outweighed by the danger of unfair prejudice, etc.

B. Flight and Cash as evidence

1. Four inferences can be drawn from flight and will be admissible:

a) From the defendant’s behavior to flight

b) From flight to consciousness of guilt

c) From consciousness of guilt to consciousness of guilt concerning the crime charged

d) From consciousness of guilt concerning the crime charged to actual guilt of the crime charged

2. Examples for civil crimes are hit and run accidents or ducking a subpoena.

3. Can mitigate by coming up with an excuse (“I always run from cops” or “I was late for my date.”) 

4. A case in Missouri says an “unexplained” flight is inadmissible

5. When is possession of cash by a criminal defendant admissible?  Finding cash on person that has the identical number and denomination of the bills, which was taken will be admissible.  If the EXACT amount taken is on the person it will be admissible.  Just to have a large amount of cash on you will not be admissible.

C. Is evidence of settlements with other parties on similar act (Ford tire debacle) admissible?  No because we want to encourage settlements.

D. Will evidence of poverty wealth of the parties be admissible as evidence?

1. In civil cases at least 43 states now allow evidence of net worth to be discovered and admitted for the limited purpose of assessing punitive damages.  Substantial federal court authority also supports the proposition that net worth is admissible on punitive damages.  The United Sates Supreme Court recognizes and adheres to the majority view.  You must know how much the party is worth in order to determine an effective punishment.  Can’t arbitrarily make a claim for punitive damages so that you can get evidence in on party’s wealth because be bifurcate the guilt/innocence phase from the punishment/punitive damages award.

2. Evidence of party’s financial problems may be admissible as evidence, particularly if it is being used to establish motive as in the arson case.

3. Professor says ordinarily you are not allowed to appeal a trial award. 

E. Similar Events

1. Generally speaking, we can’t use prior acts to or airplane accidents to show liability in this situation UNLESS the accidents were substantially similar.  If the same thing under substantially the same circumstances can be used to show a defect and also to provide notice.  Can also be used to feasibility and also to impeach the credibility of a witness.  This concept also applies to pre-trial experiments – they must be substantially similar to the accident being tried (can even use experiments in the courtroom).  The jury is invited to infer from the presence of other accidents:

a) That a dangerous condition existed

b) Which caused the accident

c) As the circumstance and conditions of the other accidents become less similar to the accident under consideration, the probative force of such evidence decreases.

d) At the same time, the danger that the evidence will be unfairly prejudicial remains.

2. Is evidence of non-accidents admissible?  Generally, no, because how do you know that nobody has fallen (generally not reported)

3. When is evidence of prior claims by the plaintiff admissible?  Not admissible, will lead to jury prejudice.  Can only be used if you can prove fraud.  Can’t get in the fact that the party is a professional litigant.

4. When is the evidence of prior contracts admissible?  It is generally held that when there is an ambiguity in a contract, objective evidence of intent may be found in prior dealings between the parties.  Some courts allow evidence of a party’s prior dealings with a third person to show the party’s intent with respect to the present agreement

5. Is evidence of other sales admissible to show the value of apiece of property?  Used in condemnation proceedings.  It is settled law that comparable sales are the best evidence of value.  Real property may be unique and the comparable sales too few to establish a conclusive market price, but that does not put out of hand the bearing which the scattered sales may have on what an ordinary purchaser would have paid for the claimant’s property.  

6. Must find another material fact besides propensity to get similar events admitted as evidence

F. Gruesome pictures – basis to use the pictures to prove the physical aspects of the crime – such as the angle of the bullet.  Must be a true representation of what it purports to be.  Court wouldn’t allow autopsy pictures as evidence – too prejudicial under Rule 403

1. Old Chief case. – Supreme Court said in a criminal context if there is less prejudicial evidence available then you must use that

2. Bench trial – all of the evidence will be allowed because the judge is presumed to be non-prejudicial and would have to rule on the evidence if in a jury trial anyway.  Judge won’t be reversed for letting in evidence in a bench trial but may be reversed if he does not allow the evidence to be heard

G. Somebody Else Did It – this is the Perry Mason defense.  Don’t allow prior bad acts to prove a party did it now, but will allow bad acts of another for the defense case.  It can be too remote, a red herring, or just speculation.

H. Rule 401/403 Balancing

1. Can evidence of “consciousness of a weak case (negative evidence)” be admitted in a civil case?  Examples are destruction of evidence, changing the dates, etc is spoliation – destroying, marring or defacing evidence.

2. Is the Rule 403 balancing test titled toward admissibility or exclusion of relevant prejudicial evidence?  If the value between probative value and prejudicial effect are close the judge should admit the evidence.  There is a presumption in favor of admitting relevant evidence.  In order to overcome this presumption, the prejudicial effect must be demonstrably greater than the probative value of the evidence.

3. It is difficult to reverse judges on a 403 ruling

V. Relevance:  Special Rules

A. Rule 407, Subsequent Remedial Measures, When after an event, measures are taken which, if taken previously, would have made the event less likely to occur, evidence of the subsequent measures is not admissible to prove negligence or culpable conduct in connection with the event.  This rule does not require the exclusion of  evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.  Strict Liability and Feasibility – the feasibility of alternative designs was a controverted issue at trial; thus Rule 407 die not bar admission of the plaintiff’s evidence.

1. Is the failure of a defendant to stipulate to the feasibility of other designs a sufficient basis to hold that feasibility was contoverted?  Courts are divided on the issue.

2. Should Rule 407 bars evidence relating to subsequent remedial measures when offered to prove a claim based on a theory of strict liability?  There is an amendment to Rule 407 to make the rule specifically applicable to all strict liability cases (including product defect, defective design, and failure to warn).  This is because the introduction of evidence about subsequent changes in the product or its design threatens to confuse the jury by diverting its attention from whether the product was defective at the relevant time to what was done later to the product.

3. If the defendant fails to contest feasibility, is there anything left to contest?  The feasibility exception to Rule 407 is rarely applicable, because feasibility is a weak defense where the defendant has in fact already made a subsequent remedial measure.  Instead the defendant may be arguing trade offs.

4. What constitutes a remedial measure?  A repair, a design change, a change in rules or policies, but not a post accident investigative report constitute a remedial measure.

5. “Subsequent” to what?  Courts generally hold the “subsequent” means after the accident involved in litigation, not merely after the product was purchased or defective condition came into existence.

6. Under what circumstances does the impeachment exception apply?  Impeachment of witnesses is specifically listed as a permissible purpose for admitting subsequent remedial measures.  Presumably, the mode of impeachment contemplated is that of contradiction thus making the witness less credible before the jury.  If “impeachment” means simple contradiction, then the impeachment exception to Rule 407 would threaten to swallow the Rule itself.  It must be used to contradict superlatives (It’s the safest product in the world of its kind) or if the witness testifies that the product has not been changed since the accident.

7. If the subsequent remedial measure is taken by someone other than the defendant, does Rule 407 apply? Rule 407 will not bar this evidence.

8. Is evidence admissible once it has passed the Rule 407 analysis?  Not necessarily, it must still be relevant per Rule 402 and can’t be unfairly prejudicial per Rule 403.  It must meet the standards in the other Rules or Evidence.

9. The public policy behind this rule is that we do not want to discourage people from correcting defects in their products. 

B. Compromise and Offer of Compromise, Rule 408, Compromise and Offers to Compromise, Evidence of (1) furnishing or offering to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity fo the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution. Disputes, waiver, and other purposes were issues in the Nintendo case.

1. When is evidence of a compromise or offer of a compromise admissible to show the bias or prejudice of a witness?  Evidence of the compromise is admissible to impeach the witness by showing his bias and prejudice.

2. Under FRE 408, are statements made during settlement negotiations admissible for purposes of impeaching a witness with prior inconsistent statements?  Statements made in the course of settlement negotiations, which clearly differ from the position a party takes at trial should not be used to impeach a testifying witness; however, other courts have held otherwise.  The philosophy of the Rule is to allow the parties to drop their guard and to talk freely and loosely without fear that a concession made to advance negotiations will be used against them at trial.  Opening the door to impeachment evidence on a regular basis may well result in more restricted negotiations.

3. When may compromise negotiations be admissible to negate a contention of undue delay?  Courts permitted the use of compromise negotiations to negate a contention of undue delay.

4. When may compromise negotiations be admissible to show obstruction of the criminal process?  They are admissible because they are made in an attempt to avoid criminal prosecution, not as an effort to resolve a civil claim.

5. May evidence of compromise be admitted to show breach of the settlement agreement?  The settlement agreement is admissible to prove the parties’ undertakings in the agreement, should it be argued that a party broke the agreement.

6. When evidence of compromise negotiations is being offered for a permissible purpose, is an additional 403 analysis required?  Yes, the proper approach is not simply to find a “pigeon hole” in which the proof might fit, but to determine whether the evidence proves something other than propensity and then to weigh the particular relevancy against the risk of prejudice.

7. Can the party who made the settlement offer use that offer as evidence at trial?  Court held that settlement offers are subject to Rule 408 eve if it is the offeror who seeks to admit them because opposing attorneys are likely to have different interpretations of the seriousness of offers and negotiations and are likely to disagree on what terms were set forth in any proposed settlement.  Court prefers to apply Rule 408 as written and exclude evidence of settlement offers to prove liability for or the amount of claim regardless of which party attempts to offer the evidence.

8. The public policy behind this rule is that courts want to encourage out-of-court settlements.

C. Payment of medical or similar expenses, Rule 409 – Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.  Admission of Fault

1. Why does the treatment of offers of compromise under FRE 408 differ from the treatment of offers to pay medical expenses under FRE 409?  Contrary to Rule, 408, dealing with offers of compromise, Rule 409 does not extend to conduct or statements not a part of the act of furnishing or offering or promising to pay.  The difference in treatment arises from fundamental differences in nature.  Communication is essential if compromises are to be effected, and consequently broad protection of statements is needed.  This is not so in cases of payments of offers or promises to pay medical expenses, where factual statements may be expected to be incidental in nature.  Rule 409 does not exclude opinions or admissions of liability when made in connection with an offer to pay hospital or other expenses covered by this rule.  Unlike Rule 408, Rule 409 is not limited to offers or promises related to a disputed claim.  Any offer, promise, or actual payment is inadmissible whether or not any dispute over obligation to pay had arisen at the time of the humane gesture.

D. Pleas and pleas discussions, Rule 410 – Inadmissibility of Pleas, Plea Discussions, and Related Statements – Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the please or was a participant in the plea discussions:  (1) a pleas of guilty which was later withdrawn; (2) a plea of nolo contender; (3) any statement made in the course of any proceedings under Rule 11of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; or (4) any statement made in the course of pleas discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.  However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or pleas discussion has been introduced and the statement ought, in fairness, to be considered contemporaneously with it or (ii) in a criminal proceeding for perjury or false statements if the statement was made by the defendant under oath, on the record and in the presence of counsel.  Use  of pleas for impeachment.

1. May a witness be impeached with a prior conviction that resulted for a plea?  As a witness, the defendant as a witness may be impeached on prior plea convictions.

2. With regard to FRE 410, what is the difference between a plea and a confession?  Offers to do something in furtherance of a negotiated plea are inadmissible, and independent admissions of fact may be admitted.  While all guilty pleas are confessions, not all confessions are guilty pleas.  A confession only relates to a set of facts and, therefore, requires only a knowledge of the factual situation.  A guilty plea is something more, it is an admission of all the elements of the crime charged.

3. Are statements made in the course of plea discussions to persons other than the prosecuting attorney admissible under FRE 410?  The rule is limited to statements to a prosecuting attorney or “to a law enforcement agent who has express authority to act for the prosecuting government attorney.”  Statements made to police (unless they are acting for the DA) will be admissible

4. Texas Rule is identical to the Federal Rule.  Any statement made during plea-bargaining is not admissible.  Will be admissible in a resultant perjury trial and will be admissible if the defendant brings up part of the plea negotiations, then will allow all statements in the plea negotiations in as evidence.

5. Miranda provides a shield but doesn’t allow the defendant to perjure himself.  You can use unlawfully obtained evidence basically to impeach the witness (you can’t use it for your case-in chief).  Can also use it for physical evidence – police obtained heroin without a warrant as defendant was flushing it down the toilet and if defendant takes the stand and says he doesn’t know what heroin is, you can provide the toilet heroin as an exhibit.

6. Congress in adopting Rule 410 precludes allowing the statements to impeach the witness and the perjury threat in 410 is enough.  Can you use the perjury conviction to impeach the witness?

7. Is it good policy for the prosecution to require a waiver of all statements made during plea-bargaining to be used for impeachment purposes before even entering into the negotiations at all?  Supreme Court says this case only allows waiver for impeachment purpose and not waiving your whole protection for the case-in-chief.  May get to the point where you could have the defendant waiving everything and all the privileges before entering into plea negotiations.

E. Liability Insurance – Rule 411 – Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

1. As an exception to the rule of exclusion under FRE 411, when is evidence of liability insurance admissible to show agency, ownership, or control?  The existence of insurance is some evidence ownership and control, which may properly be considered by the jury under the exception clause to Rule 411 of FRE.  It can be used to show the ownership, possession, custody, and control of a vehicle.

2. As an exception to the rule of exclusion under FRE 411, when is evidence of liability insurance admissible to impeach a witness?  The court held that “the fact that defendant’s insurer employed (defendant’s impeaching witness) was clearly admissible to shoe possible bias of that witness.”  It is admissible when offered to prove the bias or prejudice.

3. Defense likes to keep information about liability insurance from the jurors and the courts have tended to support the defense on this.  Is it such a big deal anymore with more sophisticated jurors.  Just because somebody has insurance doesn’t make him negligent.  Forty states allow questioning relative to being employed or stockholder of insurance company in voir dire, but Texas doesn’t allow it.  Texas is a pretty good protector of liability insurance.

4. You cannot suggest or imply to the jury that the defendant does not have insurance.  It will open the door to the other side showing there is insurance.

5. Exceptions are important here because in many instances you can use having the insurance to prove agency or ownership.  You claim not to own that porch, then why do you carry insurance on it?  Can impeach the witness if he is poor mouthing by bringing up the presence of insurance because it misleads the jury.  If insurance is going to be all over the case, you may disclose that upfront in the opening statement, I represent the All State insurance company and we do this for all our insured who we think are non-negligent and judge will tell you that you can’t use the fact the defendant had insurance to determine his liability.

6. In 1910, evidence of insurance was allowed to prove negligence.

F. Class Lecture – 6/7/01 - subsequent remedial measures or repairs are logically relevant but we don’t allow the evidence because we want to encourage this type of behavior, i.e., making repairs.  Rule 407 has been amended to add “or a defect in the product, or a defect in design, or a need for warnings or instructions” (subsequent remedial measures evidence won’t be allowed).  The Texas Rule allows you to use subsequent remedial measures evidence in a products liability case or strict liability case; whereas, you cannot use that evidence in a federal case.  Feasibility (and ownership and control) would allow the evidence in – saying you are not using the evidence to prove negligence or a defect, but you are using it to show feasibility.  The defendant gets around this by conceding that there are other feasible designs and then the evidence won’t be allowed.  Can’t be used to show antecedent behavior or acts.  Can’t use the subsequent firing of a negligent employee as evidence.  Can’t use evidence of subsequent remedial measures to impeach by contradiction unless you are impeaching superlatives.  Remedial measures by a third party are not barred.  Ownership or control comes in to play by having an unlighted entry way and the landlord says he is not responsible for the lighting in the entry way, the tenant is and can introduce evidence that after the accident the landlord brought in a contractor to change the lighting as proof that the landlord was in control of the lighting in the entry way (not providing the evidence to show that it was dark in the entry way).

G. Compromise and Offers of Compromise under Rule 408.  The Texas rule is identical to the FRE.  The fact that you have offered to settle the case will not be used against you as evidence.  We want to encourage this behavior and have people settle.  Rule 408 protects extraneous statements but the common law didn’t protect extraneous statements during settlement negotiation.  If it is discoverable it will be allowed as evidence.  If you can find the evidence material for another purpose other than the admission of liability or the claim amount, it can be allowed into evidence.  Normally the plaintiff wants to admit evidence of offers against the defendant to show the defendant is guilty.

1. This rule does not apply unless you have a dispute (i.e., litigation).

2. Rule 408 is not a privilege, it is a Rule of Evidence.  You can disclose it to anyone you want to and still the evidence will not be admitted (disclosure will not result in a waiver)

3. Pioneer status is negated due to Rule 403, it would be prejudicial to show that Alpex sold the licenses for nominal amount.

4. May use the fact that you have settled for a small amount in exchange for their testimony or may have witness being angry for having to spend a lot on the settlement.

5. Shouldn’t even allow extraneous settlement statements to impeach per Rule 403.

6. Policy argument overwhelms everything else relative to Rule 408.

H. Rule 409, Payment of Medical or Similar Expenses.  In distinguishing form Rule 408 is there is not requirement to have a dispute and extraneous statements are not protected as in Rule 408. Arnold v. Owens was decided in 1935 prior to FRE.  Can we use it to prove agency?  Someone took my car without my permission and had an accident and I offered to pay medical bills and that may be allowed to show agency and, similarly, may be used to show ownership.  “I’ll pay your medical bills if you don’t sue,” will indicate there is a dispute and would fall under Rule 407 and extraneous statements will be excluded.

VI. Character Evidence, Prior Bad Acts and Habit – when is character evidence admissible (still talking about relevance).  Character could be an issue in the case.  In defamation case I say that “you are a liar” and you sue me for defense and since truth is a defense in defamation I bring up instances in which you have lied as a part of my defense.  Another good example of character being an issue in a case is negligent entrustment in which you show the person was a bad driver by showing past instances of his bad driving.  Can we use somebody’s character to show propensity? As a general rule, no, per Rule 404

A. Introduction – character evidence is generally used to show the nature of a person as it pertains to a particular trait, i.e. reckless, careful, hot-tempered peaceful, violent, calm, etc.  Character evidence may be divided into two primary categories based on how the evidence is used:

1. Character evidence which can be divided into two categories:

a) Substantive character evidence – when a trait of a person’s character is relevant to an issue in the case, evidence of that character trait is substantive.  For example, in a homicide case the defendant may wish to show that the victim was the initial aggressor.  In that case, the aggressive character of the victim is relevant to an issue in the case and is admissible as substantive evidence.  After one makes the determination that the use of character evidence is for a substantive purpose, i.e., the character relates to an issue in the case, then substantive character evidence can be roughly divided into two categories of use:  

(1) Character in issue – character is an issue when a person’s character is a material fact that under the substantive law determines the liabilities and rights of the parties, such as defamation, negligent entrustment, etc.  When character is in issue, it falls outside the realm of Rule 404(a), and its admissibility is governed by the more general rules applicable to evidence in general.

(2) Circumstantial use of character evidence – however, in a majority of cases, attorneys are not using character evidence to prove an issue in the case.  Rather they often attempt to introduce evidence of a person’s character or trait of character to show that on a particular occasion the person acted in conformity with his character.  This use of character is generally referred to a circumstantial use of character evidence.  Circumstantial use of character evidence is demonstrated by the criminal battery case when there is an issue as to who was the first aggressor.   

(3) The three subsections of Rule 404(a) provide exceptions to this general rule.  Thus, under certain circumstances, circumstantial character evidence relating to an accused and a victim may be admissible, provided it can made to fit one of the Rule 404(a) exceptions.  

b) Impeachment use of character evidence – impeachment has nothing to do with the issues in the case.  Rather, impeachment is an attempt to discredit the witness or the witness’s testimony so that the judge or jury will find the witness’s testimony unworthy of belief.  Fore example, in a criminal prosecution for murder, assume the prosecution’s principal witness has several convictions for perjury.  Evidence of the convictions has nothing to do with the issues in the criminal trial for murder.  However, defense counsel would definitely want to introduce those perjury convictions to impeach the witness, i.e., to undermine the witness’s testimony by showing the fact finder that the witness is not a truth teller and is, therefore, not credible.  Use of character testimony for impeachment purposes is the third exception to the non-admissibility if character testimony provided in Rule 404(a).   

2. Method of Proof – after a determination has been made that the character evidence is admissible, one must refer to Rule 405 to determine what method of proof can be used to present such evidence to the court.  There are three ways to present substantive character evidence:

a) Opinion testimony (use “did you know” questions)

b) Reputation testimony (use “have you heard” testimony)

c) Specific instances of conduct

B. Federal Rules of Evidence 404, 405, and 406

1. Rule 404.  Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes

a) Character Evidence generally.  Evidence of a person’s character or a trait of character is not admissible for the purpose of proving actions in conformity therewith on a particular occasion, EXCEPT

(1) Character of the accused.  Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same (see Texas variation below)

(2) Character of victim -Evidence of a pertinent trait of character of the victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor.   

(3) Character of witness – Evidence of the character of a witness, as provided in Rule 607, 608, and 609. 

b) Other crimes, wrongs, or acts – Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial is the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

c) Slight variation in Texas, can also apply, using character evidence, in a civil case involving moral turpitude (i.e., hitting someone in the mouth with a baseball bat)

2. Rule 405.  Methods of Proving Character

a) Reputation or opinion – in all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross-examination, inquiry is allowable into relevant specific instances of conduct.

b) Specific instances of conduct – in cases in which character or a trait of character of a person is an essential element of c charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.

c) Common law only allowed reputation information as testimony (how the community as a whole views the person, but it is probably opinion also), not opinion

3. Rule 406.  Habit, Routine, Practice – evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.  

a) Reflexive or automatic conduct, we are beyond character, we are into something else that is more probative (non-volitional)

4. Will admissibility of character evidence be allowed in civil cases?  In Texas, it depends if fraud is defined as moral turpitude and would probably be allowed under the Texas exception to 404(1)(a)(b).  Under FRE, it would not be allowed.

5. In a bench trial, it will not be as reversible if character evidence is admitted or not admitted, as it would be under a jury trial

6. Probative value of character evidence is pretty thin and can be very prejudicial, the exception is we allow the criminal defendant to do it and then it opens the door for the prosecution to do the same (fight fire with fire)   

C. The Eleven Rules of Substantive Character Evidence, Similar Acts, and Habit

1. Why do the Federal Rules of Evidence permit the circumstantial use of character evidence in some criminal cases and not civil cases?  Because it is appropriate for a criminal defendant whose life and liberty is at hazard.  Between the criminal and civil spheres the probative worth of character evidence decreases to a point below the minimal standard of relevancy set by Rule 401. 

2. Is the circumstantial use of character evidence permissible in a civil case for negligent driving?  Per the Sparks case it was error to admit evidence of previous speeding tickets issued to the plaintiff in an attempt to show that plaintiff was speeding and therefore at fault in the accident involved in the litigation.

3. Possible exceptions to the general rule

4. What evidence was excluded by the Dahlen court?  Evidence may have been used to show the defendant knew the plaintiff’s reputation for violence (state of mind of defendant is important in a self defense case, NOTE it must be what the defendant KNOWS about the plaintiff), which put me in fear of my life and caused my reaction (self defense).  CANNOT use the plaintiff’s prior bad acts to prove his conduct or to prove that the plaintiff is violent.  Court must instruct the jury that these prior acts of violence may not be used to determine that the plaintiff was violent in this case and also you still have the Rule 403 hurdle that the evidence not be too prejudicial. Texas state court would have probably allowed the evidence under the moral turpitude exception.

5. Do some courts allow the circumstantial use of character evidence in battery cases?  The court allowed reputation and opinion evidence of the peaceful character of the parties under the Kansas Rules of Evidence, which are different from the FRE.  Courts properly applying the federal rules recognize that the circumstantial use of character evidence by proof that either party has an aggressive character is not permitted in a civil battery case when the question is who is the first aggressor.  This approach makes sense because the evidence is being offered to show that conduct conformed to the character trait, which is not permitted by the federal rules in civil cases.  A different analysis applies when the defendant in a civil case raises self-defense.

a)  First it is important to note that a claim of self-defense does not put character is issue.  Self-defense rules do not include a character trait of the victim as the element of the defense.

b) Nonetheless, the reasonable fear of the defendant of the victim is relevant to self-defense claim.  Thus, the defendant’s knowledge of the victim’s aggressive character and specific instances of aggressive acts may be admissible.  

6. When a civil case is based on a criminal act, do the criminal exceptions apply?  Sometimes a civil case is based on conduct, which is criminal in nature; prime examples are battery and civil rights actions.  It is often argued that when the main issue is a civil action is criminal in nature, character evidence should be admitted on the same grounds as in a criminal case.  Thus, evidence of pertinent traits would be provable by reputation as in a criminal case.  Many courts, however, reject this argument.  The language of federal rule 404 does not provide for such an exception.  However, some federal courts have applied this analogy to allow character evidence is civil cases where criminal conduct is the main issue. 

7. Rule 2.  When character is an issue in a civil case, evidence of the pertinent character trait is admissible and may be proven by reputation, opinion, and specific instances of conduct.

8. When is character in issue in a civil case?  Character is said to be an issue under the federal rules only when a party’s possession of the particular character trait is material, consequential fact in determining the legal rights and liabilities of the parties and thus is one of the ultimate issues in the case.

a) Negligent or wrongful entrustment – bad acts of the driver are not admissible, but are admissible to prove that the owner of the truck was negligent in having the driver drive for them (and that the owner of the truck had knowledge or the prior bad driving, but then would have a negligent hiring or negligent supervision).  A difficult distinction for the jury and should perhaps request a bifurcated trial.  Can get prior bad acts to get to the owner for negligent entrustment or negligent entrustment.  You have found another B, issue, to use the evidence to move 

b) Defamation – Unless character is in issue, such evidence cannot be made by means of specific instances.  However, if the character of the plaintiff is put in issue, for example, by a plea of truth as a defense, then character may be proven by reputation or specific instances of conduct.

c) Child custody – the character trait of good parenting is an issue in the case.  Fitness to provide care or the character of being a good parent is in issue in child custody proceedings.

d) Negligent hiring or supervision – evidence of the bad character of an employee may be an issue in a case where the employer is sued for negligent hiring or failure to properly supervise an employee.

e) Fraud or negligence – the reputation of the defendant is not in issue because the claim is based on fraud of the defendant.  Similarly, the evidence of the good moral character of the defendant is not in issue in a simple negligence case.

9. Rule 3.  In a criminal case, the prosecution may not offer character evidence concerning the defendant in its case in chief.  

10. The prosecution cannot bring up character evidence, even in something as subtle as the police officer knew the defendant as “Fast Eddy.”  

11. SUMMARY - You generally can’t introduce character evidence in a civil case (Texas is an exception), the prosecution can’t bring it up in a criminal case, but if it is brought up by the defense then the prosecution can bring up anything (opens the entire subject for the prosecution to impeach the witness with the “Have you heard…” about the defendant to impeach the defendant’s character witnesses) such as “Fast Eddy.”  Once the defense allows character evidence they have waived objections to the “Have you heards” that the prosecution brings up.  Opinion is what I personally know about him and reputation goes to what you have heard about the defendant.  As opinion witnesses, “did you know” and ask reputation witnesses, “have you heard”    

12. Rule 4.  In a criminal case, character evidence of pertinent trait of the defendant is admissible if offered by the defendant, after which the state may offer rebuttal evidence.  Proof may be made only by reputation and opinion.  FRE now allows opinion testimony, the common law did not.

13. Courts that follow the common law tradition almost unanimously have come to disallow resort by the prosecution to any kind of evidence of a defendant’s evil character to establish a probability of his guilt.  Not that the law invests the defendant with a presumption of good character, disposition, and reputation on the prosecution’s case-in-chief.  The State may not show defendant’s prior trouble with the law, specific criminal acts, or ill name among his neighbors, even though such facts might be logically persuasive that his is by propensity a probably perpetrator of the crime.  The inquiry is not rejected because character is irrelevant; on the contrary, it is said to weigh too much with the jury and to so over persuade them as to prejudge one with a bad general record and deny him a fair opportunity to defend against a particular charge.  The overriding policy of excluding such evidence, despite its admitted probative value, is the practical experience that its disallowance tends to prevent confusion of issues, unfair surprise, and undue prejudice.

a) The price a defendant must pay for attempting to prove his good name is to throw open the entire subject which the law has kept closed for his benefit and to make himself vulnerable where the law otherwise shields him.

b) The cross-examination may take in as much ground as the testimony it is designed to verify.  To hold otherwise would give defendant the benefit of testimony that he was honest and law-abiding in reputation when such might not be the fact. 

14. What is a pertinent trait?  The trait must be related to the crime. Those involved in the offense charged are provable.  One charged with theft might offer evidence of honesty, while someone accused of murder might show the he is peaceable, but not vice versa per the McCormick case.  Example is that you can’t ask about violence in an embezzlement case, but you can ask about his honesty.  Don’t ask about honesty in a murder case (ask if he is peaceable), can ask if a thief is honest.  The broader view has been stated in some recent cases.  Evidence of a pertinent character trait of an accused is admissible to prove action is conformity with that trait.  As used in this context, “pertinent” is synonymous with “relevant,” which is defined in Rule 401 as “having any tendency to make the existence of any fact that is of consequence to the determination of the action more probably or less probable than it would be without the evidence.  It would seem that applying relevancy analysis could be broader than a similar analysis using the pertinent-to-the-offense-charges analysis prescribed by McCormick

a) The pertinent-to-the-offense-charges analysis prescribed by McCormick - The trait must be related to the crime. Those involved in the offense charged are provable

b) Relevancy analysis - The broader view has been stated in some recent cases.  Evidence of a pertinent character trait of an accused is admissible to prove action is conformity with that trait.  As used in this context, “pertinent” is synonymous with “relevant,” which is defined in Rule 401 as “having any tendency to make the existence of any fact that is of consequence to the determination of the action more probably or less probable than it would be without the evidence.  It would seem that applying relevancy analysis could be broader than a similar analysis using the pertinent-to-the-offense-charges analysis prescribed by McCormick  

15. Is good moral character a pertinent trait in criminal actions?  It is a pertinent trait in all criminal actions.  The court held that good moral character is pertinent trait in criminal actions.  Such testimony alone, in some circumstances, may be enough to raise a reasonable doubt of guilt.  

16. Is being law-abiding a pertinent trait?  The government has often argued that “being prone to law-abiding conduct” is not an “actual” character trait but is rather a conclusion that must be drawn from other character traits such as honesty, reliability, and rectitude.  However courts have held that character traits admissible under Rule 404(a)(1) need not constitute specific traits of character but may include general traits such as lawfulness and law-abidingness.  The does not mean, however, that the defendant has unmitigated freedom to define a character trait such as a “character trait for being prone to large-scale drug dealing (as opposed to small-scale dealing)” because it was in effect too specific.  The impression may be given that the defendant is a law-abiding person although he has a record of other crimes. 

17. When is honesty a pertinent trait?  Not pertinent to drug possession charges in Texas or shooting aliens by the border patrol and or for possession of marijuana.  It is pertinent in bribery and receiving stolen goods, however it is not a pertinent trait in all crimes (such as border patrol shooting at aliens or possession of marijuana). 

18. When is truthfulness a pertinent trait?  Not all criminal indictments impugn the defendant’s truthfulness and veracity.  Truthfulness is pertinent to robbery, burglary, and theft. It is pertinent when the determination of truth and veracity is probative of the accused’s defense of insanity (if accused had been lying to psychiatrist during interviews).  It is not pertinent to conspiracy to distribute heroin or possession of heroin, aggravated assault, assault, kidnapping, false imprisonment, carrying a concealed weapon, and abuser of incompetent prosecutions.

19. Is truthfulness pertinent to a perjury charge?  Yes, truthfulness is pertinent to a perjury charge, so character evidence of truthfulness is allowed.

20. What methods of proof are available to show the character of a defendant in a criminal case?  Character can only be proven by reputation and opinion (the common law only allowed reputation).  Character cannot be shown through specific acts of the defendant.

a) Can introduce specific acts to prove the defendant’s state of mind to support the proposition that the defendant’s belief that force was reasonable (to prove self-defense)

21. Rule 5.  In a criminal case, character evidence of a pertinent trait of a victim is admissible if first offered by the defendant, after which the state may offer rebuttal evidence.  Proof may be made only by reputation or opinion.

a) Use reputation or opinion to show a trait of the victim, such as for violence.  Can’t use specific acts, only reputation or opinion.

b) 404 (a)(1) – has been changed under (a)(2) evidence.  The accused opens the door for evidence against him (the accused/defendant) by the prosecution if he bring up the character of the victim 

22. Is the victim’s character trait for aggressiveness always relevant in a homicide case?  No, not relevant in a prison uprising or if you attack a sleeping person EXCEPT in the spousal abuse case and defense (reputation and specific acts would be relevant for that defense which is a cousin to self defense). 

23. Rule 6.  In a homicide case, if the defendant offers evidence that the deceased was the first aggressor, the prosecution may then offer rebuttal evidence of the peacefulness of the victim.  Proof may be made only by reputation and opinion.

24. What is the difference between Rule 5 and Rule 6?  Assume a defendant charged with battery takes the stand and says that the victim started the fight.  Under Rule 5, the defendant’s testimony could not permit character rebuttal by the state since character evidence has not been offered.  Assume, however, that the case is homicide.  Then, under the same testimony by the defendant, character evidence of the victim’s peaceful nature would be admissible.

25. Must wait until the defense brings in character witnesses, before prosecution can bring it up.  The Prosecution can’t anticipate defense’s character testimony, must wait for defense to put on the character witnesses.  It is no waiver to cross-examine a witness after your objection has been overruled.

26. Rule 7.  In a criminal case, when character is an essential element of a charge, claim, or defense, proof may be made by reputation, opinion, and specific instances of conduct.

a) The “did you knows” and “have you heards” must be related to the same trait you are concerned with in the crime.  What’s his reputation for honesty has nothing to do with his public drunkenness charges (can have an honest drunk) or can’t say have you heard he kicked his grandmother down the steps.  Also can’t ask the character witness if his opinion of the defendant would be different if he was convicted of the crime he is being tried for.  Can’t do a “have you heard” on a crime that is too similar to the crime be tried.  Defendant is on trial for killing his wife and prosecution wants to bring up evidence that he killed his previous wife, it is too close and will be a Rule 403 violation.  Same result can be had if the experiments are too close to the accident.  A paradox, we want it to be similar, but not too similar. 

27. Rule 8.  Any character witness may be cross-examined concerning that witness’s knowledge of specific instances of pertinent bad acts committed by the person whose character that witness has endorsed.

28. Are any procedural safeguards required before inquiring into prior specific bad conduct?  The government must meet tow important requirements before utilizing this type of questioning:

a) The government must demonstrate a good faith factual basis for the incidents raised during cross-examination of the witness.  Prosecution must have a good faith belief that the specific acts occurred.  It must also have a good faith belief that the specific acts are of the type the witness should have known about (if he is an opinion witness) or that the community should have known about (if he is a reputation witness) 

b) The incidents inquired about must be relevant to the character traits at issue in the case 

29. Can the prosecutor ask questions of character witness, which assume the defendant’s guilt of the crime charged?  It is impermissible to ask guilt-assuming hypotheticals of a witness who has testified about the defendant’s good character.  Since character evidence is admitted only as bearing upon guilt or innocence, an opinion based upon the assumption that the defendant is guilty cannot have any probative value in deciding that issue.  Such a hypothetical comes perilously close to treading on the presumption of innocence.  However, it was proper to ask the character witness whether their opinion would change if it were established that the defendant had taken a grenade into the bank and inquired about money; defendant admitted to this act, and merely denied that he had the intent to rob the bank.

30. Rule 9.  Similar acts – specific instances of conduct are admissible to prove intent, motive, plan, design, or any purpose other than character, so long as the probative value of the evidence as to its not-for-character purpose is not substantially outweighed by the risk of prejudice.

D. Rule 404.  Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes - Other crimes, wrongs, or acts – Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial is the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.  Rule 404(b) is the exception to the rule, every good rule has an exception.  Bank safe that is blown up with bubblegum and lasagna and it is the signature crime of the bubblegum bandit and arrest him for this current crime and using his prior bubblegum/lasagna robbery to identify him (to show it is his modus operandi), not to show that he committed the current robbery.  Still have the problem of having the prior robbery being too close to current crime and may not pass Rule 403.  Can use prior bad acts to prove identity and motive.  The doctor giving prescriptions for sex was admitted for motive (modus operandi may have been better).  Motive for killing this guy is to kill eye witness to a robbery – in this case the evidence of the robbery will allowed to prove motive.

1. What is the burden of proof to establish that the bad act occurred?  Don’t need to prove the existence prior acts beyond reasonable doubt or a preponderance of the evidence, don’t need much proof, just enough for the jury to believe it per Huddleston.  The evidence is subject only to general strictures limiting admissibility such as Rules 402 and 403.  The question of whether the defendant had committed the bad act was simply one of conditional relevancy – the relevancy pf the bad act was conditioned on the defendant’s having committed it. The protection against such unfair prejudice emanates not form a requirement of preliminary fact finding by the trial court, but rather from four sources:

a) From the requirement of Rule 4040(b) that the evidenc ebe offered for a proper purpose

b) From the relevancy requirement of Rule 402, as enforced through Rule 104(b)

c) From the assessment the trial court must make under Rule 403 to determine whether the probative value of the similar acts evidence is substantially outweighed by its potential for unfair prejudice

d) From FRE105 which provides that the trial court shall, upon request, instruct the jury that the similar acts evidence is to be considered only for the proper purpose for which it was admitted 

2. Does acquittal preclude the admission of prior bad acts under 404(b)?  Not necessarily, but the courts would be hesitant to allow it.  The court strongly suggested that a prior bad act could be admissible under Rule 404(b) even though the defendant was acquitted of the act.  The prosecution need only proved evidence sufficient to support a finding by a preponderance of the evidence that the defendant committed the prior bad act (as opposed to the stricter beyond the reasonable doubt standard which was used to acquit the defendant).  However, the defendant should be prepared to argue that the probative value of the bad act is diminished in light of the acquittal. 

3. Is evidence of a prior arrest admissible as a base act under Rule 404(b)?  Generally speaking the answer is no.  We don’t like to talk about arrests because the jury equates it to conviction.  The circumstances surrounding the arrest could be used (the underlying facts) even if the charges were dropped.  Mere evidence of arrest, without any showing of the underlying act or circumstances, was not probative of intent, knowledge, or any other any other of the permissible purposes for bad act evidence under Rule 404(b), which allows evidence concerning the prior activity of a particular defendant, not simply testimony that records indicate an arrest took place

4. Are bad acts probative of identity only when they are offered to prove a “modus operandi” tantamount to a “signature crime?” Yes.

5. What other kinds of bad acts are probative of motive?  It includes evidence that the defendant was a member of a gang (gang-related evidence).

6. Can the defendant’s drug use be offered as proof of motive where the goal of the charged crime it to obtain money?  Generally the courts have disallowed that as too prejudicial and vague.  Courts have been reluctant based on Rule 403.  The court limits the drugs as financial motive argument (establishing that the drug habit led to a need for money which was the motive to rob).  It is not the drug use per se that supports the underlying inference of financial need that makes the evidence relevant under Rule 401, but rather a demonstration by the government both that the accused has a significant drug habit or addiction and that he did not have the financial means to support it that makes such evidence or drug use relevant to establish motive.

7. What other kinds of bad acts are probative of a criminal defendant’s intent or knowledge?  Hearst’s videos of robbing bank were admitted to show intent of knowledge.  Claiming not to know it is cocaine you bought, you thought it was sugar and so allow evidence of prior convictions of cocaine possession to show knowledge or intent.  Similar example is claiming you don’t know the goods are stolen in the receiving of stolen goods.  Mother that had suffocated 7 children, prosecution can use this evidence to show absence of accidents or common scheme (?).  Could also use it to show identify, through signature crime, or to show modus operandi.  Court comes with the fact that it is an absence of coincidence, proving power is so strong because there are so many of these incidents.  This evidence would be used in the case-in-chief.  The problem would be that you could get in the mode of trying the deaths of the other 7 children (you have 7 kids dying mysteriously, but can’t have it be too close to the current case being tried).  The dying kids case is a close case on the admissibility of evidence issue.  Showing Dean Read and it accidentally went off and killed him, then allow evidence to show that you shot at Dean Read last week and last year. Difficulty in it must be similar enough, but not too similar.  English and Canadians say evidence is probative so will allow it; whereas, US tries to pigeonhole it and then look at the probative value of the evidence.  Brides in the bath case.  Man kept killing his brides and court allowed evidence of prior deaths of his brides (an English case).  The Beechum court used stolen credit cards to show that his possession of marked coins.  Prior arrest for being an undocumented alien was not allowed as evidence in trial for illegal possession of a firearm.

8. You stole the car to use in the robbery to show common plan or to impeach creditability.  Use prior acts in entwined crimes.  Intent and knowledge in the Dean Read example.  Must find some material issue to tie the evidence to. 

9. Can the defendant keep prior bad acts out of the case by stipulating to intent?  In the Old Chief case the Supreme Court held that under limited circumstances (i.e., evidence of a conviction element of a status crime, court held that the most the jury needs to is that the conviciotn admitted by the defendant falls within the class of crimes that Congress thought should bar a convict form possessing a gun), a trial court will abuse its discretion under Rule 403 if it admits evidence on a point that the opponent has offered to stipulate.  However, the Court by no means held that stipulation can always, or even often, preclude evidence proffered by the proponent.  Oddly, the majority opinion is devoted to explaining why a proponent ordinarily should be permitted to prove its case through evidence rather than forced to accept a stipulation.  In sum, the accepted rule that the prosecution is entitled to prove its case free from any defendant’s option to stipulate the evidence away rests on good sense.  A syllogism is not a story, and a naked proposition in a courtroom may be no match for the robust evidence that would be used to prove it.  When the economy of a stipulation becomes a break in the natural sequence of narrative evidence, an assurance that the missing link is really there is never more than second best. It is unlikely, after Old Chief, that a defendant can force the prosecution to stipulate to the intent (or motive, opportunity, preparation, plan, knowledge, or absence of mistake or accident) element (as opposed to the status element) of a crime.

10. Is Rule 404(b) applicable to bad acts, which are related to the crime charged?  In a criminal case, rule 404 (b) operates to assure that the jury, when it convicts, does so for the offense charged, and not for the general bad character.  The test used by the courts is whether the acts that are the subject of the proof are “inextricably intertwined” with the basis elements of the crime charged.  One of the clearest cases of intertwined evidence arises in conspiracy cases where the government proffers evidence of an act committed during the course and in furtherance of the conspiracy.  The court state that conduct during the life of the conspiracy that is evidence of the conspiracy is not Rule 404(b) evidence.  There is no significant cost to requiring a Rule 4040(b) analysis; all the prosecution must do is establish a not-for-character purpose for the bad acts evidence, and provide notice of its intent to use the evidence.  Therefore, the test suggests that Rule 404(b) should apply to all specific bad acts proffered by the prosecution, unless such acts are actually encompassed, explicitly or implicitly, in the indictment

11. How should the Rule 403 balancing test be applied to bad acts evidence?  The court has recognized that the probative values of the bad act, in proving the permissible not-for-character purpose, may be substantially outweighed by the risk that the jury would misuse the evidence as proof of bad character, so there is a four-art test for assessing bad acts evidence:

a) The evidence must be proffered for a proper (not-for-character) purpose

b) The evidence must be relevant (for that purpose)

c) The trial court must make a Rule 403 determination of whether the probative value of the (bad) acts is substantially outweighed by its potential for unfair prejudice

d) Pursuant to FRE 105, the trial court shall, upon request, instruct the jury that the evidence of similar acts is to be considered only for the proper purpose for which is was admitted

e) The more heinous the prior acts the more likely the jury is to misuse the evidence.  Under FRE 403, and 404(b) the decision should be made to allow the evidence to be introduced when the balance between probative and prejudicial effect is close.  If the prosecution can use other evidence that isn’t as prejudicial as the prior bad acts it should do so.  

12. Is Rule 404(b) applicable to civil cases?  While bad acts evidence is mostly used in criminal cases, Rule 404(b) can be used in a civil case, thereby allowing a party to get out from under the exclusionary rules as to character.  An example is a plaintiff’s drug use was held properly admitted for the not-for-character purpose of providing an alternative explanation for his emotional turmoil in a personal injury case. 

E. Rule 10 – Habit – Evidence of habit is admissible to show that conduct conformed to habit.

F. Rule 406 - Habit, Routine, Practice – evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.  

1. Reflexive action without thought such as the drill press operator or Pavlov’s dog.  This type of evidence is more probative than character evidence.  States varied on whether habit evidence needed to be corroborated or have an eyewitness and the FRE removed this issue. 

2. How should a court draw the line between character and habit?  Courts are concerned that the rule admitting habit evidence will swallow the rule, which excludes character evidence.  Generally it may be said that the more particular and the more regular the performance of an act, the more likely it is to be regarded as habit.  Frequent, automatic, and reflexive actions are habit.  Beating wife three times a week was not habit.  At CL in Texas you could only use habit evidence (same response to same stimulus) if you didn’t have any eyewitness but Texas has adopted the FRE.  Court used the fact that the guy had consumed a beer every morning since he was 21 was used to show he had a beer on the day in question.  It is habit when it becomes a thoughtless action.  One court has recently stated the test for habit is “to offer evidence of habit, a party must at least demonstrate a regular practice of meeting a particular kind of situation with a specific type of response.”  Habit refers to the type of non-volitional activity that occurs with invariable regularity.  It is the non-volitional character of habit that makes it probative.  Thus, activity which is extremely complicated is unlikely to be considered as habit, also activity that is dependent on cooperation form other individuals or which is dependent on a number of instrumentalities, is unlikely to be considered as habit, because the circumstances will ordinarily be subject to too much variation.

3. When is evidence of conduct within an organization admissible under Rule 406?  The hotel charges cash if there is no luggage, and the hotel charged cash on this occasion so there must not have been luggage is an example of organizational habit.  Greater emphasis is placed on the routine nature of the organizational activity than on is particularity.  Because the line between habit and character is not so problematic with respect to organizations, courts admit routine organizational practice more liberally, noting that there is significant probative value in the routinized aspects of organizational activity.  The proponent must show that the activity is that of a structured organization; a loose-knit, ad hoc alliance of individuals does not give rise to the same inference of routinized activity (example is free lance truck drivers checking gas tanks was not considered habit)

4. What constitutes sufficient proof of habit?  You can’t have a habit of committing murders or robbing banks (it is you occupation) and you must have volition to commit a murder.  The best proof of habit is that someone acted in a particular way at specific and frequent instances, and also that the person did not act in a particular ways at specific and frequent instances, and also that the person did not action other wise at other similar instances.  Rule 406 inquiry necessitates some comparison of the number of instances in which any such conduct occurs with the number in which no such conduct took place.  The touchstone of admissibility for habit is to provide an adequacy or sampling and uniformity of response.  The burden of proving habit is on the proponent of the evidence.  Being cited for 9 safety violations over 29 years and the violations were varied was not habit>

5. Rule 11 – the rules on character and bad act evidence are applied differently in cases involving rape or sexual assault – evidence of the victim’s prior sexual activity is more strictly regulated, while evidence of the defendant’s prior bad acts is more permissively treated.

G. Rule 412 Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition, (a) Evidence generally inadmissible.  The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivision (b) and (c)

1. Evidence offered to prove that any alleged victim engaged in other sexual behavior

2. Evidence offered to prove any alleged victim’s sexual predisposition

3. Exceptions:

a) Evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence

b) Evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and

c) Evidence the exclusion of which would violate the constitutional rights of the defendant

4. In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.  Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim

5. Procedure to determine admissibility – this procedure mandates a reverse Rule 403 test, but with one variation:  harm to the victim is specifically weighed together with prejudice to a party on the exclusionary side of the scale.  The balancing test set forth consequently provided for a strong presumption of exclusion, in contract to Rule 403, which provides for a strong presumption of admissibility

a) File a written motion at least 14 days before trial specifically describing the evidence that stating the purpose for which it is offered unless the court, for good cause requires a different time for filing or permits filing during trial; and

b) Serve the motion on all parties and notify the alleged victim or, when appropriate, the alleged victim’s guardian or representative

c) Before admitting evidence under this rule the court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard.  The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise. 

6. Texas’s rule is almost identical to Rule 412 (the so-called rape shield rules).  Don’t let prior sexual act of victim into evidence EXCEPT to prove someone else as source of the semen or unless consent is the defense or it excluding the evidence would violate the constitutional rights of the accused.  Usually dealing with the consent exception.  You must give notice if you are

7. Rape shield protection and the defendant’s constitutional rights

8. Is Rule 412 applicable to civil cases?  As amended by Congress in 1994, Rule 412 applies in civil and criminal cases involving alleged “sexual misconduct.”  This term is left undefined.  Clearly it include rape and sexual abuse but can also include sexual harassment in employment and as amended is far broader than the original rule

H. Rule 413 – Evidence of Similar Crimes in Sexual Assault Cases – (a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible and may be considered for its bearing on any matter to which it is relevant. (b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the evidence of any testimony that is expected to be offered, at least 15 days before the scheduled date of the trail or at such later time as the court may allow for good cause. (c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule. (d) For purposes of this Rule and 415, “offense of sexual assault” means a crime under Federal law or the law of a State (as defined in section 513 of tile 18, USC) that involved:

1. Any conduct proscribed by chapter 109A of title 18, USC;

2. Contact, without consent, between any part of the defendant’s body or an object and the genitals or anus of another person

3. Contact, without consent, between the genitals or anus of the defendant and any part of another person’s body

4. Deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person; or

5. An attempt or conspiracy to engage in conduct described in paragraph 1-4. 

I. Rule 414 - Evidence of Similar Crimes in Child Molestation Cases Rule 413 – Evidence of Similar Crimes in Sexual Assault Cases – (a) In a criminal case in which the defendant is accused of an offense of child molestation evidence of the defendant’s commission of another offense or offenses of child molestation is admissible and may be considered for its bearing on any matter to which it is relevant. (b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the evidence of any testimony that is expected to be offered, at least 15 days before the scheduled date of the trail or at such later time as the court may allow for good cause. (c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule. (d) For purposes of this Rule and 415, “child” means a person below the age of 14 and “offense of child molestation” means a crime under Federal law or the law of a State (as defined in section 513 of tile 18, USC) that involved: Any conduct proscribed by chapter 109A of title 18, USC:

1. Any contact proscribed by chapter 109A of title 18, USC, that was committed in relation to a child 

2. Any contact proscribed by chapter 110 of title 18, USC, 

3. Contact between any part of the defendant’s body or an object and the genitals or anus of a child

4. Contact between the genitals or anus of the defendant and any part of the body of a child

5. Deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on a child; or

6. An attempt or conspiracy to engage in conduct described in paragraph 1-4. 

J. In the Bear Stop case, the court was reversed on not allowing evidence that other persons had molested the child to show the possibility that the child acted out and had sexual knowledge from someone other than the defendant.  Not allowing the evidence violated the defendant’s sixth amendment rights.  In sex crimes, we are going to liberalize and allow in evidence of the defendant prior sex crimes to show he did it, we don’t let in prior sex acts of the victim unless it is a consent case to show victim had sex with defendant or as is the

K. Rule 415  - Evidence of Similar Crimes in Civil Cases Concerning Sexual Assault or Child Molestation – (a) In a civil case in which a claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party’s commission of another offense or sexual assault or child molestation is admissible and may be considered a provided in Rule 413 and Rule 414 of these rules (b) A party who intends to offer evidence under this Rule shall disclose the evidence against whom it will be offered, including statements of witnesses or a summary of the evidence of any testimony that is expected to be offered, at least 15 days before the scheduled date of the trial or at such later time as the court may allow for good cause. (c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

L. Texas has not adopted Rules 413, 414, and 415 the recidivism rule, a big exception to exclusion of bad acts.  These rules are almost a result of public policy (don’t like these types and want to make it easy to convict).  Also sometimes you don’t have a lot of evidence.  Even in states that haven’t adopted the rule, they have relaxed the rules on admitting the evidence because of its probative value and the fact is almost borders on habit.

1. Scope of the rules permitting use of the defendant’s prior sex offenses.  Rules 413, 414, and 415 are substantively identical.  The goal of these rules is to provide for more liberal admissibility of he defendant’s prior offenses in a case involving alleged rape or sexual abuse.  Rule 413 applies to criminal cases involving sexual assault.  Rule 414 applies to criminal cases involving child molestation.  Rule 415 applies to civil cases involving sexual assault or child molestation.

2. These rules create an exception to Rule 404(b) in sexual assault cases, where the prosecution or the plaintiff wishes to offer a previous act of sexual committed by the defendant.  The prosecution can offer a prior act of sexual assault explicitly to prove the defendant’s bad character.  A limiting instruction is not required, since the jury is free to use the prior act of sexual misconduct as evidence that the defendant has a propensity to commit sex crimes.  Anomalous in a case were the defendant is being tried for rape and murder and he has two prior bad acts, a rape and a murder, because the prior rape can be admitted even if it is offered solely to prove propensity, while the murder cannot be admitted without the articulation of a not-for-character purpose.  Justification for this is that sex crimes pose unique difficulties of proof.  Often there is no physical evidence to tie the defendant to the charged crime and the jury must make a credibility determination between the victim and the defendant.  The court could still exclude the evidence under Rule 403 as too prejudicial, but the Rule 403 balancing test is less likely to result in the exclusion of prior acts of sexual misconduct that would be the case without Rule 413, 414, and 415. 

M. Review – defendant is charged with murder with a sling shot/screw driver (SS/SD) combination (final will be set up this way)

1. PROSECUTION - W1:  I saw him murder my mom – not allowed due to it is conclusory

2. W2 - Prosecution says he has rep for violent behavior – it is pertinent but prosecution can’t bring it up

3. W3 -He was found with slingshot and screwdriver – allowed

4. W4 -Defendant shot me with SS/SD last week – not allowed because it shows propensity,  

5. W5 -Victim was peaceful – not in issue yet

6. Police officer says he agreed to plea guilty if …. –  will be allowed unless PO represents the DA because then it would be privileged.  PROSECUTION RESTS

7. DEFENSE:  W6 -Defense has witness that says defendant is peaceful 

8. W4 recalled to say he shot at mea last week with a SS/SD – allowed to impeach #7 to impeach W6

9. W7 -Opinion witness says in my opinion defendant is peaceful.  Asked if you know he kicked grandma down the stairs – allowed.  Asked if you heard he beat his sister – not allowed because you can’t ask an “have you heard” questions of opinion witness

10. Defendant - Have you heard that victim killed letter carrier with ax – allowed if defendant is pleading self –defense

11. W8 -Witness says victim had reputation for violence (DEFENSE RESTS)

12. REBUTTAL Can now have W2 says defendant has reputation for violence (door was opened per W6 and W8 testimony)

13. W9 -Reputation of defendant for truth telling on part if the defendant is poor – since defendant took stand you can now impeach him

14. Grandma to testify that he really kicked me down the stairs will not be allowed to impeach the opinion/reputation witnesses’ testimony.  If you get a bad answer on the opinion and reputation testimony you can’t then let grandma rebut that.

VII. Foundational Requirements

A. Real Evidence

1. Rule 901 (biggest non-rule that there is, it deals with relevance, you are showing relevance when you prove authenticity), Requirement of Authentication or Identification

a) General Provision.  The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

b) Illustrations.  By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:

(1)   Testimony of witness with knowledge (I know that it is my gun, because it has my initials).  Testimony that a matter is what it is claimed to be … (4) Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances

2. Would the Lockhart analysis be employed under the Federal Rules?  The unique characteristic approach to authentication of real evidence is provided for by FRE 901(b)(4) and the chain of custody analysis by 901(b)(1).

3. When chain of custody is required, does one break in the chain preclude admissibility?  No, in criminal cases, a question of authentication arises where something is seized from the defendant and then introduced at trial, and the defendant disputes that it is his or argues that the thing has been altered in some way.  One way for the prosecution to authenticate the evidence in these circumstances is to establish a chain of custody.  It can be used is civil cases also, though it happens less frequently.  Most courts have been very permissive in determining whether the government has established a sufficient chain of custody.  The standard line its that the gaps in the chain of custody go to the weight and not the admissibility of the evidence.  The strictness with which the chain of custody requirement is applied should depend on the importance of this issue to which the evidence is put and the extent to which its probative value depends on the unchanged condition.  For example, in the usual drug case, the most important chain of custody is the one from the original seizure of the evidence to the analysis of the substance.  A gap occurring after testing could be handled more permissively than a gap prior to testing.  The degree of proof necessary to support a chain of custody will also properly depend on the nature of the evidence proffered.  If the evidence is unique and resistant to change (pearl handled scimitir), then the chain of custody is relatively unimportant.  One the other hand, if the evidence is open to alteration or tampering, and is not readily identifiable, the trial court requires a more elaborate chain of custody to establish that the evidence has not been tampered with or altered. 

4. Who determines authenticity?  Rule 901 provides that the proponent must provide evidence sufficient to support a finding that the proffered material is what the proponent says it is.  Under the rule, the question of authenticity is considered one of conditional relevance, a document or other piece of evidence is not relevant unless it is what the proponent purports it to be.  As a question of conditional relevance, the admissibility standard is the same as that provided by Rule 104(b):  has the proponent offered a foundation from which the jury could reasonably find the evidence is what the proponent says it its?  This is a liberal standard favorable to admitting the evidence.  Mere self-identification during a phone call was not an adequate foundation.  The lesson of Rule 901 is that there is more than one way to authenticate evidence.  The best reading of Rule 901 is to take a case-by-case approach and to demand a more substantial foundation where the circumstances might create a suspicion that evidence is altered, fabricated or unreliable.  If there is a question as to the trial judges taking a more aggressive approach relative to authentication, such a stance can be justified under Rule 403. 

5. The Lockhart case deals with the chain of custody.  The court said they did not have to meet the chain of custody in this case.  When an article cannot be easily altered and easily identifiable (especially if it has distinctive markings), the chain of custody is not as important.  Does it bother you that the wallet was also called a purse?  We are particularly concerned with chain of evidence when we are dealing with substances such as heroin.  Will accept the breaks in custody such as overnighting drugs to Austin for testing (i.e., mail carrier and Southwest Airlines).  You need two witnesses to testify to each step/link of the chain of custody. 

6. The judge determines authenticity and therefore admissibility because basically we are dealing with relevance.

B. Demonstrative Evidence – real evidence is an object that was a part of the case and is marked as an exhibit.  Demonstrations are different and anything such as the skeleton use to describe the injury, are demonstrative evidence and are not used for exhibits.  Using a blackboard in the courtroom and having witness draw a picture of the accident on it is also demonstrative it.  Make sure the witness is describing what he it putting on the blackboard (bad to say “north is here”).  If the witness doesn’t describe, the attorney can say “let the record show … and describe it for the witness, but this is bad form, but you must get the description into the record for appeal.  Have witness testify that it is a fair an accurate representation of the scene and then used black board drawing admitted as an exhibit and take a picture of the blackboard for the record (would be rare for a blackboard drawing, but would work for a scale drawing of the accident).  If the jury is focused on opposing counsel, beware (if picking nose, stop and watch with the jury, another example is opposing counsel dropping all his books).  Generally demonstrative evidence is not admitted as an exhibit.

1. Must a witness who authenticates a photo have an independent recollection of the scene?  No, the law does not require as a perquisite to the admissibility of photographs that the photographer have an independent recollection of the scenes depicted in them.  The pictures themselves serve as an aid to the memory and there is no reason why the photographer may not rely upon a label as a further aid to their identification.  You don’t have to have the photographer at the trial to authenticate the photographs.  Photographer’s testimony is irrelevant because he wasn’t there, what you need is a witness that was present to testify to that it is a fair and accurate depiction of the scene on Janaury 5, 1999.  Opposing party objects saying the streets are wet in picture and were they wet on 1/5/99 (No) and there is a Jauguar in the picture, was it there on 1/5/99 (No it’s my attorney’s car – BAD form).  The picture will probably be allowed, but opposing counsel should at least show it is not a perfectly accurate depiction.

2. Are pictures taken by surveillance cameras admissible if not one was present at the scene of the crime?  Yes, however an admissibility problem arises when no one can truthfully testify that the pictures accurately and fairly depict the scene.  When witnesses testified how file was installed in the camera, how the camera was activated, the fact that the film was removed immediately after the robbery, the chain of its possession, and the fact that it was properly developed and contact prints made from it provided enough foundation for surveillance camera pictures to be admissible (kind of a chain of custody approach).

3. What happens when one witness testifies that a photo is not a fair and accurate depiction of the scene?  Conflicting opinions of whether a photograph fairly and accurately depicts a scene goes to the weight of the evidence and not to the admissibility.  As long as one witness testifies that the photo is a fair and accurate depiction the photo should be admitted.

4. What are the requirements for the authentication of a videotape or film?  Authentication of a videotape is very similar to authentication of a photo.  A witness must testify that the video is a fair and accurate depiction of the scene shown.  Today it is popular to show “a day in the life of the disabled plaintiff” in court.  Usually is a Rule 403 violation because it is very prejudicial (and self serving) but sometimes you can get it in if it is not unduly prejudicial. 

5. What are the requirements for authentication of a sound recording?  The court looked to seven factors, recognizing that not all had to be met, given the liberal admissibility standards of the federal rules.  The seven factors are as follows (the easiest way to do this authentication is voice identification and not have any editing of the tape):

a) The recording device was capable of recording the conversation

b) The operator was competent to operate the machine

c) The recording is a correct rendition of the occurrence

d) No changes, additions, or deletions have been made

e) The recording has been preserved in a manner shown to the court

f) The speakers are identified

g) There was no impermissible inducement.

6. The government is a criminal case has a heavier burden justifying the introduction of a tape recording than a criminal defendant, because the government has access to such information in a way the criminal defendant does not.  But other more permissive courts have ruled that testimony by a participant in a taped discussion, to the effect that the tape accurately reflected the discussion, was sufficient to authenticate the tape.

7. How are x-rays usually authenticated?  Since the taker of an X-ray cannot confirm by his own vision, more is usually required to authenticate an X-ray than a normal picture.  X-rays are usually authenticated applying the analysis of Federal Rule 901(b)(9).  This may require, among other things, the acceptability of the equipment used and the qualifications of the technicians.  Normally will have the X-ray technician and the physician who analyzed the X-ray testify.  Most of the time you will just stipulate to the X-ray in pre-trial conferences.

C. Rule 901. Voice Identification and Phone Calls. (5) Voice Identification, identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice “at any time” under circumstances connecting it with the alleged speaker. (6) Telephone conversations.  Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business if (A) in the case of a person, circumstance, including self-identification, shoe the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the phone.

1. Advisory Committee’s Notes

a) For subdivision (5) – since aural voice identification is not a subject of expert testimony, the requisite familiarity may be acquired either before or after the particular speaking, which is the subject of the identification, in this respect resembling visual identification of a person rather than identification of handwriting.

b) For subdivision (6) – the cases are in agreement that a mere assertion of his identity by a person talking on the telephone is not sufficient evidence of its authenticity of the conversation and additional evidence of his identity is required.  This additional evidence need not follow any set pattern and can be the content of the speaker’s statements or his reply technique.  Outgoing calls made by the witness involve additional factors bearing upon authenticity.  The calling of a number assigned by the telephone company reasonably supports the assumption that the listing is correct and that the number is the one reached.  Relative to business calls, the mass of authority allows an ensuing conversation if it relates to business reasonably transacted over the telephone, on theory that the maintenance of the telephone connection is an invitation to do business without further identification.  The notes are affirmative on the assumption that usual conduct respecting telephone calls furnish adequate assurances of regularity, bearing in mind that the entire matter is open to exploration before the trier of fact.   

2. How much familiarity must a witness have with a person’s voice in order to establish a foundation for voice identification?  Minimal familiarity is sufficient for admissibility purposes.

3. Is there a short-cut method to authenticate several calls from the same person?  Remember that if the witness can identify the voice on the other end of the line, the phone call is sufficiently authenticated.  Therefore, after authenticating one phone call under 901(b)(6) (for example, calling a listed phone number coupled with self-identification), all other phone calls to that person may be authenticated under Rule 901(b)(5).

4. If you overhear something, how do you know WHO said it?

5. Only need familiarity with the voice (just once, i.e. bank teller who had been robbed) and the familiarity can be obtained before or after the transmission to authenticate the transmission/recording.

6. If the person refers to something that only he would know (context) and self identifies himself may be allowed for authentication.

7. The incoming telephone call is more difficult to authenticate

8. Just the name alone will not authenticate a person via a phone call, but it the caller provides details it will be admitted as evidence (the Speedy case).  Incoming call that self-identifies is not enough for admissibility, need content or something else that identifies.

9. Out going calls are easier to deal with, particularly if the call is made to a company.  So calling to the number of the person or company combined with self-identification by the party will be enough for the evidence to be admissible. 

D.  Rule 901.  Handwriting and Writings. (2) Non-expert opinion on handwriting as to the genuineness of  handwriting, based upon familiarity not acquired for purposes of the litigation. (3) Comparison by trier or expert witness with specimens that have been documented (4) Distinctive characteristics and the like such as appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances 

1. Does it matter when or how the witness became familiar with the handwriting?  Unlike voice identification, a lay witness may not become familiar with a person’s handwriting solely for the purpose of litigation.  Such one-shot comparisons made for purposes of the litigation lack extent of familiarity contemplated by Rule 901(b)(2).  Recognize that an expert witness, by virtue of his or her role as an expert, is not subject to the same restrictions 

2. With respect to the handwriting sample used for comparisons by the jury or expert, what special considerations should an attorney keep in mind?  An attorney must establish that the sample, or exemplar, is genuine.  The simplest method is to have the person whose handwriting is in question submit a sample of their writing and testify that it is genuine.  Some courts have been reluctant to allow a defendant to use a sample prepared after proceedings begin, finding that the defendant has a strong desire to alter his writing so as to render it dissimilar to an incriminating document alleged by the prosecution to be in his hand.

3. Are there other ways to authenticate writings?  Yes, found in the defendant’s trash, from a notebook in the defendant’s house, contained similar information in personal phonebooks.

4. Handwriting comes up a lot in cases. How do we authenticate someone’s signature on a document?  You must have a known sample to compare the questioned document with it.  Authentication can be by expert, non-expert that is familiar (husband testifying about wife’s signature), circumstances, or eye witness testimony. The rule won’t allow you to become familiar with the handwriting for purposes of litigation.  The handwriting expert can tell if it is same the handwriting, but you can give it to the jury to determine (really should be the judge’s function per the Professor).  It is important to that your sample of exemplar is authentic.

5. Using “I’ in the note and evidence of a preceding conversation will make the note allowable.  You can use contents to authenticate a document (falls under circumstances) 

E. Rule 901.  Public Records. (7) Public records or reports.  Evidence that a writing authorized by law to be recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.  Rule 902 – extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:  Self Authentication (4) Certified Copies of public records.  A copy of an official record or report or entry therein, or of a document authorized by law to be recorded or filed and actually recorded or filed in a public office, including data compilations in any form, certified as correct by the custodian or other person authorized to make the certification, by certificate complying with paragraph (1), (2), or (3) of this rule or complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority. 

1. Does the custodian of the records need to appear in court?  The following documents do not require extrinsic evidence of authenticity to be admissible under Rule 902(5)(6)(7)(8) and (9):  official publications (e.g., statutes and regulations), newspapers and periodicals, trade inscriptions (product labels), acknowledged documents (a document signed by a notary public), commercial paper, and related documents.

2. Is authentication the only step to admissibility?  Authentication is only one of the foundational steps toward admissibility.  The advisory Committee’s Note to FRE 901(b) contains a specific reminder that “compliance with requirements of authentication or identification by no means assures admission of an item into evidence, as other bars, hearsay for example, may remain.

3. In Texas and FRE, business records are allowed as long as you have the proper certifications by persons with custody of the records will be admissible will be allowed without having the custodian testify.

VIII. Best Evidence Rule – if we are going to prove the contents of a document we need the original document.  Comes from CL and can be problematic.  It has been watered down in the FRE.  Can intend to have more than one original if you intend to have more than one (triplicate originals and you don’t have to worry about the best evidence rule)

A. Rule 1001. Definitions.  For purposes of this article the following definitions are applicable:

1. Writings and recordings – consist of letters, words, or numbers, or their equivalent set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

2. Photographs include still photographs, X-ray films, videotapes, and motion pictures

3. Original – an “original” of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it.  An “original” of a photograph included the negative or any print therefrom.  If data are stored in a computer or similar device, any printout or other output readable by sigh, shown to reflect the data accurately, is an “original.”

4. Duplicate (different from CL) – carbon copy or Xerox.  A duplicate is a counterpart produced by the same impression as the original, or form the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent technique which accurately reproduces the original.

5. Rule 1002.  Requirement of Original (the heart of the rule), a duplicate is admissible to same extent as original if no question on its authenticity.  To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

6. Rule 1003.  Admissibility of Duplicates – a duplicate is admissible to the same extent as an original unless:

a) A genuine question is raised to the authenticity of the original or

b) In the circumstances it would be unfair to admit the duplicate in lieu of the original

7. Rule 1004.  Admissibility of Other Evidence of Contents (these are exceptions that will be allowed for not having the original).  The original is not require, and other evidence of the contents of a writing, recording, or photograph is admissible, if:

a) Originals lost or destroyed.  All originals are lost or have been destroyed, unless the proponent lost or destroyed them in good faith; or

b) Original not obtainable.  No original can be obtained by any available judicial process or procedure; or

c) Original in possession of the opponent.  At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing; or

d) Collateral matters.  The writing, recording, or photograph is not closely related to a controlling issue.

8. Rule 1005.  Public Records.  The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including date compilations in any form if otherwise admissible, may be proved by copy, certified as correct in accordance with Rule 902 or testified to be correct by a witness who has compared it with the original.  If a copy, which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.

9. Rule 1006.  Summaries.  The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation.  The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place.  The court may order that they be produced in court. 

10. Rule 1007.  Testimony or Written Admission of Party.  Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party’s written admission, without accounting for the non-production of the original.

11. Rule 1008.  Functions of Court and Jury – if there is really an issue of whether an asserted ever existed the jury must decide the issue.  When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of Rule 104.  However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact.

12. Have made a good faith effort to find contract executed 30 years prior and so secondary evidence will allowed including carbon copy, notes of negotiations, and oral testimony.  There is no longer any degrees or hierarchy of secondary evidence.  Wilks can testify what his earnings were last year, Objection – Best Evidence will be overruled if you asked “What did you make last year?”  But if you asked what the books showed, the Best Evidence objection will be sustained and you must look to Wilks’ checkbook to determine what he earned because the testimony you are seeking is the “contents” of his checkbook.

13. The Best Evidence Rule applies to writings, it does not apply to chattels.  There was a law that said pants could not have cuffs during WWII to save material and pants as best evidence was not allowed.  If it is an inscribed chattel is allowed if it is simple (not complex), but usually it will just be described.

14. We’ve recorded the conversation and the it is OK for a participant to testify as to the taped conversation because Haldeman (Watergate example) was there and testified as to the conversation (testifying as to what he heard during the conversation and not the contents of the tape itself ) so there is no best evidence problem.

15. Bring in the actors and camera to testify if the movie is pornographic.

16. Microfiche copies of cancelled checks are admissible as duplicates

17. Secondary evidence – allowing oral testimony about the description of the brochure

18. Summaries – the contents of voluminous writing, recordings, or photos can be presented via summaries, must make certain that it is based on facts and permissible facts and it is not an exception to the hearsay rule.

19. Authentication – can be done via chain of custody or by someone testifying that something is what it is purported to be.  Best Evidence only comes into play if you are trying to prove the “contents” of a writing, but if can get the evidence in another way you don’t have a best evidence problem.

20. The modern justification for the rule has expanded form prevention of fraud to a recognition that writings occupy a central position in the law.  When the contents of a writing are at issue, oral testimony as to the terms of the writing is subject to a greater risk of error than oral testimony as to events or other situations.  The human memory is not often capable of reciting the precise terms of a writing , and when the terms are in dispute only the writing itself, or a true copy, provided reliable evidence.  To summarize then, we observe that the importance of the precise terms of writings in the world of legal relations, the fallibility of the human memory as reliable evidence of the terms, and the hazards of the inaccurate or incomplete duplication are the concerns addressed by the best evidence rule (which is a substantive rule). 

B. General Rule - Proving the contents of a writing or recording

1. In DeMarco, the content of a contract was in issue.  In what other cases are the content of writing in issue?  As a general rule, to prove the terms of a conveyance or real estate, the deed is required; to prove the outcome of a court proceeding, the judgment must be produced; and to establish the terms of a will, the will must be produced.  The question of whether a document is essential to proving something is a question of substantive law rather than one of evidence.

2. When is a party trying to prove the contents of a document?  If trying to prove the existence of FDIC at a bank, you do not need to prove the contents of the insurance policy, just the existence of the insurance, so the best evidence rule was no bar to testimony concerning personal knowledge of the insurance.

3. Does the existence of a document bar testimony on a subject?  Generally, a party may use a document to prove a fact, prove that fact through testimony that is independent of the document, or offer both the document and the testimony.  The best evidence rule is triggered only when a party wants to prove the contents of a document.

4. What is an original writing?  Usually the parties’ intentions control.  There can be more than one original writing. The court upheld the admission of a carbon copy of a contract, noting that the contract was executed in quadruplicate.

5. Is an original better than a duplicate?  Rule 1003 makes many duplicates as readily admissible as an original.

6. Does the best evidence rule generally apply to other physical evidence?  If something is a writing and a chattel (a chattel inscribed with something), the trial judge has the discretion to treat it as a writing or a chattel.  The court held that pictures of stolen jewelry were properly admitted in a burglary case, since the best evidence rule applies only to writings and recordings, not to other physical evidence.

7. When might the best evidence rule be relevant to physical evidence?  When a party offers documents as part of proof, even in a case that does not involve documents as an element of a claim of defense, the best evidence rule becomes relevant if the party wishes to prove the contents of the documents as part of its evidence. 

8. It a tape exists, must it be offered?  It is an option, not a requirement.  For strategic reasons, a party may want to offer a tape before eliciting testimony.  This is an option, not a requirement. 

9. Does the best evidence rule apply to transcripts of oral testimony?  The fact that a transcript is made does not mean that a witness who was present during the testimony or an event may not testify to the event. 

10. When is the best evidence rule inapplicable to films?  Generally, the best evidence rule will not apply to films or videotapes that are created to illustrate how an event occurred, but that are not offered as evidence of the actual event.  There was no abuse of discretion in admitting a videotaped reenactment of the theft, where the experiment and the actual conditions at the scene were substantially the same. 

11. Are x-ray treated differently than regular photographs?  Generally the best evidence rule does not apply to photographs because they are used for demonstrative purposes.  X-rays, on the other hand, are subject to the best evidence rule.  Here, the contents of the x-rays, the condition of a patient’s internal organs, are in issue; therefore, the best evidence rule must apply.  Hospital records which may admitted as business records under Rule 803(6) commonly contain reports interpreting X-rays by the staff radiologist, who qualifies as an expert, and these reports need not be excluded from the records by the instant rule

12. What is the first step in every best evidence analysis?  The first step is to ask whether, when a best evidence objection is made, the proponent of the challenged evidence is offering:

a) A writing or a recording

b) To prove the contents thereof.  If the evidence does not constitute a writing or recording or if the proponent is not attempting to prove the contents of a writing or a recording, the best evidence objection will be overruled.

C. Duplicates and secondary evidence

1. Why are duplicates readily admissible?  Rule 1003 is clearly intended to do away with technical best evidence objections, in recognition of the highly reliable way in which many copies of writings and recordings are made in an era of high technology.  The thrust of the Federal Rules is to limit best evidence issues to situations in which a party raises a genuine issue of the authenticity of a writing or recording. 

2. When is a genuine question of authenticity raised?  Court of appeals upheld the trial judge’s ruling that photocopies of cancelled checks that the taxpayers claimed had been written to a church were inadmissible in light of problems in matching copes of the back of the checks with copes of the fronts.  The court concluded that the taxpayers should have been given the opportunity to obtain and submit the originals.    

3. Are courts more concerned about recordings than writings?  There is evidence is reported cases that judges are more concerned that tape recordings and videotapes may be more easily altered than writings and that a greater foundation for a duplicate recording may be required than for a duplicate writing.

4. What is the second step in any best evidence analysis?  The second step is to see whether the party is offering a duplicate that is presumptively admissible.  If the party is offering either an original or a duplicate, the objecting party will have to show that there is a genuine dispute about the authenticity in order to pursue a best evidence point.

5. What is the third step in any best evidence analysis?  If a party is offering a writing or recording to prove the contents thereof and does not present an original or a duplicate, the party must justify the non-production of the original. A party generally will offer the most reliable and persuasive secondary evidence under Rule 1004.

6. What kind of showing must be made under Rule 104?  The trial judge has considerable discretion in deciding whether a party has done enough to satisfy the rule.  The circumstances of any particular case, including the investigatory options available to the party proferring the secondary evidence, may vary considerably and affect a trial judge’s willingness to admit secondary evidence.

D. Summaries

1. What foundation is required for summaries?  The rule requires that an adversary be given the opportunity to examine a summary so that the adversary can object to its accuracy before it is admitted in evidence.  A summary will only be admitted if the underlying documents that is summarizes would have satisfied the rules of evidence and could have been admitted.  Schedules predicated on inadmissible evidence were not admissible. 

2. What types of summaries are admitted?  Many courts cite Rule 1006 in approving the admission of summaries of trial evidence.   It should be obvious from the test ofhte rule that these types of summaries are not compilations for evidence too voluminous to be produced, because the evidence has been produced.  Rule 1006 allows the admission of summaries in lieu of having the voluminous originals produced at trial.  This use of summaries should be distinguished form charts and summaries used only for demonstrative purposes to clarify argument based on evidence that has already been admitted.  There is a difference between a Rule 1006 summary and a pedagogical summary, which is a demonstrative aid, which undertakes to summarize or organize other evidence already submitted.  A pedagogical summary can itself be admitted in evidence where the trier of fact will find it helpful and will not be unduly influenced thereby.

3. What types of summaries are admitted?  Virtually every kind of complex or lengthy set of records can be presented in summary form, so long as the summary is fairly representative of the underlying information.  Summary chart based on the defendant’s medical files was admissible, since without the chart the jury would have had to read hundreds of pages of technical information and in a mail fraud case, a summary and chart listing 105 loan applications was admissible.

IX. Opinion Testimony

A. Lay Opinions used to be we were death on opinions but we have liberalized the opinion rules.  There are three types of opinion

1. Common observations that everyone can make and we have no problem with those – he was about 6 feet tall, his shirt was yellow

2. Rule 701 also covers experience opinion – I am not a handwriting expert, but I can identify my husband’s handwriting.  Or a bartender could testify that he could identify drunks.

a) The collective facts rule – do you have an opinion as to whether the pedestrian could have gotten out of the way if he heard the car horn – to wrap the opinion around all the facts.  Sometimes we need the ultimate conclusion.  It was helpful to the jury whether the witnesses thought the woman looked older than 16 in Yazzie’s statutory rape trial (page 375).

3. Expert opinion is the third type of opinion.

4. Rule 701, Opinion Testimony by Lay Witness, if the is not testifying as an expert, the witness’s testimony or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the witness’s testimony of the determination of a fact in issue.

a) There are examples (page 374) where you can say I have observed this long enough that I can provide my opinion of my perception of what happened but there must be personal observation (i.e., where a witness who had observed an altercation and arrest was allowed to testify that she thought the policeman’s actions were motivated by racial prejudice).

b)  These cases/testimony are often very close and it is often a matter of convincing the judge to allow the evidence because it won’t be reversible error either way, if admissible or inadmissible, by the trial court.

c) The judge must determine whether proferred evidence will be helpful to the jury. 

5. Rule 704, Opinion of Ultimate Issue, (a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.  (b) No expert witness testifying with respect to mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of defense thereto.  Such ultimate issues are matters for the trier of fact alone.

6. When does a lay witness have sufficient personal knowledge?   Can testify to the meaning of records if you had been trained on how to prepare the records.

7. When is testimony helpful to the jury?  Because it is sometimes difficult to describe the mental or physical condition of a person, his character or reputation, the emotions manifested by his acts, speed of a moving object, or other things that arise in a day to day observation of lay witnesses; things that are of common occurrence and observation, such as size, heights, odors, flavors, color, heat, and so on; witnesses may relate their opinions of what they observed.  Nonetheless, court ruled that an eyewitness to a shooting could not give his opinion that the shooting was accidental.

8. Can a lay witness’s speculation ever be helpful to the jury?  Speculative opinion testimony by a lay witness, testimony not based upon the witness’s perception is generally considered inadmissible.  Can’t ask the witness what “he would have done.”  CANNOT USE HYPOTHETICALS, cannot ask for an opinion about something that didn’t even happen, can’t guess or speculate about a fact that did not happen.  Exception is in informed consent case in medical malpractice, had I been informed that there was a 20% chance that I would have lost my ears, I would not have agreed to the procedure.

9. In the Fowler case (page 388), the court allowed opinion on another person’s state of mind?

10. Does FRE 701 authorize lay opinions on subjects outside of common experience that require special knowledge or skill?  There must be a rigorous examination of whether the witness possesses sufficient specialized knowledge or experience germane to the opinion offered.  A restaurant owner was not allowed to give a lay opinion that a pressure cooker was defectively designed.  Evidence will be allowed if the witness has more experience that the jury and it will be helpful to the jury.  You can have a police officer testify as to his opinion of the point of impact of the cars in an accident, or opinion of intoxication of another, which are again using the collective facts rule.  Police officers (and experts) cannot testify as to who was at fault, which is applying fact and law.  Can’t make legal conclusions, that is for the jury.

a) Ultimate legal issues/conclusion of negligence, fault, breach should not come in

b) Cannot ask “Did T have the capacity to make a will?’

c) Can ask “Did T have sufficient mental capacity to know the nature and extent of his property and the natural objects of his bounty and to formulate a rational scheme of distribution?  

11. When are opinions on the ultimate issue not otherwise admissible?  The court noted that an objection based on testimony going to the ultimate issue is no longer valid under FRE 704(a).  Nonetheless, the court ruled that a witness could not give a lay opinion that the plaintiff has not been subjected to racial discrimination since the statement was a legal which is “otherwise inadmissible” under Rule 704 because it invades the role of the court to determine the applicable law and instruct the jury.

12. How close can a lay witness’s opinion come to the ultimate issue for the jury, and still remain admissible?  The court declined to adopt a rule barring testimony about actions, which are motivated by opinions.  Testimony will be allowed if it is rationally based on the witness’s personal perception and if the observation was helpful to the jury.  The witness cannot provide testimony that contains a conclusion regarding the legal implications.  Better to ask ”if witness ahs an agreement with others to supply cocaine” than to ask if he is “admitting to a conspiracy.”

B. Experts 

1. Rule 702, Testimony by Experts, If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if

a) (1) The testimony is based upon sufficient facts or date, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliability to the facts of the case (this is the amendment)

2. Doesn’t have to be first hand knowledge, but it does have to be helpful to the jury

3. How do you qualify an expert?  Name, occupation, training, experience, memberships, do you have a specialty, have you authored articles (the answer is No, you shouldn’t have asked the question, be sure you know the answers to the questions you ask), are you board certified, how do you become board certified, at my request did you examine John Doe, and what did you find.  The other side can/should/ will object once the doctor is asked to give an opinion by objecting to his qualifications (he is 97 years old and hasn’t set a leg in 32 years).  Can also discredit doctor by saying he didn’t see John Doe prior to the accident and family doctor should testify and expert will have to agree.  Opponent can concede that DeBakey is the outstanding heart surgeon in the world, but you should just keep on asking and getting the qualifications into the record and impressing the jury, until the jury tells you to quit.  Don’t use qualifications which will offend the judge or jury.  Being a member of mensa comes across as an intellectual snob.

4. Is experience alone ever enough to qualify a witness as an expert?  Yes, an example is allowing a police officer to testify regarding a car accident based on experience in investigating 30 to 35 accidents even though it was acknowledged he had very limited formal training.  But an expert on toxicology and cancer was not qualified to testify that the defendant violated EPA reporting requirements.  Another example is that if one wanted to prove that bumblebees always take off into the wind, a beekeeper with not scientific training at all would be an acceptable expert witness if a proper foundation were laid, as well as having an aeronautical engineer explain flight principles.  Also can use a civil engineer and ditch digger to testify on how a ditch should be shored up.  Fourteen-year-old bug collector discredited the bug expert.  It is good if you have both an experienced expert and an educated expert. 

5. Should an expert be prohibited from testifying if he switches sides in the litigation?  Some courts have permitted such experts to be called, but prohibited reference to the fact that they were originally retained by the adversary; some have refused to permit such experts to testify absent a showing of need.  The court concluded that the issue of whether such experts should be permitted to testify is committed to the discretion of the trial court, but cautioned that leave should not ordinarily be granted if other experts are readily available.  As to whether the expert can refer to the previous retention, the court concluded that the unfair prejudice resulting form disclosing this fact usually outweighs any probative value.  Reference to the previous retention would be warranted if adversary were to attack the qualifications of the witness.

6. When will expert testimony assist the trier of fact?  Many courts hold that expert testimony is admissible if it deals with an issue, which is not of common knowledge to the trier of fact (i.e., concerning the cultural attitudes among Hmong refuges or concerning proper engineering design standards or information from a commodities expert).  On the other hand, testimony which related to matters within the common knowledge of the trier of fact has been held inadmissible when it dealt with the weight a plaintiff had to lift as a part of his job responsibilities being unreasonable.  It has also been held that expert testimony will not assist the trier of fact when it is in the form of speculation or when it is a mere legal conclusion.

7. Can the testimony of a law enforcement agent ever be admissible as expert testimony in a criminal case? No(?).

8. The Frye test for scientific evidence – the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs.  Frye was the test in Texas until 1992 with the Kelly case which was pre-Daubert and yet very similar to the Daubert factors.

9. Polygraph tests still aren’t admissible, offensive to the human spirit.  Texas still doesn’t accept polygraphs and party may really believe what he is saying is true.  Can you agree to bring in irrelevant evidence (which is what a polygraph is)?  A couple of cases have allowed it     

10.  Daubert set forth a non-exclusive checklist for trial courts to use in assessing in the reliability of scientific expert testimony.  Daubert was the demise of the Frye test based on FRE 401 that evidence is admissible if it moves the facts one way or another.  The specific factors explicated by the Daubert Court are:

a) Whether the expert’s technique or theory can be or has been tested, that is, whether the expert’s theory can be challenged in some objective sense, or whether it is instead simply a subjective, conclusory approach that cannot reasonably be assessed for reliability (falsifiablity of the evidence).

b) Whether the technique or theory has been subject to peer review and publication. 

c) The known or potential rate of error of the technique or theory when applied.

d) The existence am maintenance of standards and controls

e) Whether the technique or theory had been generally accepted in the scientific community (Frye test)

f) The court in Kumho held that these factors might also be applicable in assessing the reliability of non-scientific expert testimony, depending upon “the particular circumstances of the particular case at issue.”

11. The adversary system is a check on the admission of junk science and the judge can instruct the jury and the trial court is the gate keeper to determine if the evidence admissible/relevant and while meant to be more liberal, the courts are still strict about allowing scientific evidence to be admitted as evidence.

12. Rhenquist dissented:  said he didn’t know what falsifiablity meant and majority didn’t address technical and other specialized knowledge.  The case was remanded and the circuit court bemoaned that they were being turned into scientists as gatekeepers and still found the evidence inadmissible. 

13. Kumho Tire case, evidence about whether a tire was constructed correctly.  Court said Dauber should apply to technical and other specialized knowledge.

14. Texas adopted the Daubert test in the Du Pont v. Robinson case in 1995. 

15. Cases (especially in Texas) show a tightening up on the admissibility of expert testimony rather than being more liberal about it, as was predicted after Daubert.

16. Is probabilistic evidence alone sufficient to support a verdict?  Case most cited held that probabilistic evidence was insufficient to get to the jury.  People v.  Collins (in every evidence text) used all the unique factors and came up with the probability that there was only 1 in 12M chance that couple having those factors would be on the street.  The factors were not mutually independent factors, so inappropriate to use the product rule.  Only shows how infrequently the combination of factors exists.  Prosecutor also had no basis for coming up with his factors (1 in 4 men have mustaches).  We use probabilities in circumstantial evidence all the time (guy that robbed was 6 feet tall and had a Harley jacket and defendant is 6 feet tall and has a Harley jacket is used as evidence of identification).  Probabilistic evidence does not show that it was whatever it is supposed to be and percentages such as this will not be allowed (because of Rule 403).  Even fingerprint evidence is based on probabilities, what is not allowed is multiplying the factors together.

17. Kammer v. Young – defendant challenges blood test used to prove paternity.  In most states there are statutes that will allow probability evidence to be admissible in paternity cases.  Courts will not let in that 80% of the tires sold at the store were Firestone to prove that you bought a Firestone tire.  Dealing with public policy in paternity cases, we favor finding the data and liberalize the rule of allowing probability evidence.  Defendant can still argue it competency of lab technician, didn’t have access to the mother, etc.  If the blood test was negative, the case was automatically dismissed.  This wasn’t case in the past where a blood test revealed that Charlie Chaplin was NOT the father and yet jury found him to be the father (it wasn’t that Chaplin didn’t have the opportunity or did nothing to not become the father)  

18. Is DNA identification evidence, establishing the improbability that the DNA found at the crime scene was from someone other than the defendant admissible?  The first question is whether the process of DNA identification is sufficiently reliable to satisfy the standards for scientific evidence established by Daubert. The methodology of DNA testing has been found to be sufficiently reliable and all federal courts considering the issue after Daubert have agreed.  It is generally accepted as a reliable testing technique.  Applying Daubert, the court held that a trial court may take judicial note of the reliability and scientific validity of the general their and techniques of DNA profiling.  The second question is whether the use of a probability factor is sufficiently reliable.  The federal courts have generally held that the process of determining a probability factor is sufficiently reliable to satisfy Daubert.  A final problem arising from DNA identification, is where the probability number presented to the jury is so high – put another way, the improbability of a coincidental match is so law – that the jury may be overwhelmed by the number and may assign undue weight to the DNA profiling statistics.  First, the jury might accept the DNA evidence as a definitive statement of source probability, rather than evidence of the probability of a random match.  Second the jury might equate source with guilt, “ignoring the possibility of non-criminal reasons for the evidentiary link between the victim and the defendant.  Courts have held that evidence of statistical probability that is attendant to DNA profiling can survive a Rule 403 objection so long at the district court provides careful oversight.  The prosecutor’s fallacy is characterizing the DNA profiling statistics as the “probability of the defendant’s innocence” rather than the “probability of a random match.”

a) The DNA section of the text at least provides us with a vocabulary.  It uses product rule also.  Still have the problem of weight of the evidence and overwhelming the jury, but it doesn’t mean that the defendant committed the crime (only that one of his hairs was at or somehow got to the crime scence)

19. Rule 703, Bases of Opinion Testimony by Experts, The facts or date in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular filed in forming opinions or inferences upon the subject, the facts or date need not be admissible in evidence.

a) At CL and before Rule 703, the way to elicit an expert’s opinion was via a hypothetical that uses the facts of the case and then ask doctor if he has an opinion on reasonably medical certainty what caused the accident and what the prognosis.  However, it is no longer required to go through all the facts of the case (especially in negligence cases) but most lawyers don’t follow the rule, they still use the long drawn out hypothetical to re-emphasize all the negative details of the case.  Be careful in using the hypo that all the facts exist and that the case has all facts used in the hypo.  Cross-examination can have fun with this by asking a hypo based on his known facts, “Doctor would yo9ur opinion change if the Mack truck was only going 15 mph instead of 75 mph.  If you have an expert who was involved in the case (i.e., the treating physician), you don’t have to use the hypo to get in all the history/facts.

20. Rule 705, Disclosure of Facts or Data Underlying Expert Opinion, The expert may testify in terms of opinion or inferences and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross-examination.

a) I, as a doctor, can base my opinion on things that a doctor might normally use to form an opinion even though the things being used to form my opinion (the reports, charts, etc) would not be admissible as evidence themselves.  Expert doesn’t have to tell the thing he relied upon during direct examination but will have to disclose upon cross-examination.  Note: the expert can’t just read the chart into to the record – that would be hearsay.  

21. When inadmissible evidence is disclosed, should a limiting instruction be given to the jury?  The court held that a limiting instruction should be given, upon request, that the inadmissible evidence is not being received for its truth.

22. How are facts or data made known to an expert at trial?  There are two methods:

a) The witness may listen to the testimony, or

b) A hypothetical question may be posed based on all relevant facts admitted in evidence

23. Does Daubert, which construed Rule 702, have any effect on the type of information upon which an expert can rely under Rule 703?  The Daubert court distinguished between Rule 703, which regulates the basis of expert opinion, and Rule 702, which more broadly regulates the helpfulness and reliability of the expert opinion.  In holding that the reliability of the scientific expert testimony was governed by a flexible test under Rule 702, the court stated that a “judge assessing a proffer of expert scientific testimony under Rule 702 should also be mindful of other applicable rules.  Rule 703 provides that expert opinions based on otherwise inadmissible hearsay are to be admitted only if the facts or data are of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject.”  The result will often be the same no matter what rule the court employs.  However, a trial court’s review of expert testimony will be clarified if the questions of basis (Rule 703) and methodology and reliability (Rule 702) are kept separate, at least initially.

24. Rule 704(b), Ultimate Issue, Rule 704, Opinion of Ultimate Issue, (a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.  (b) No expert witness testifying with respect to mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of defense thereto.  Such ultimate issues are matters for the trier of fact alone.

a) Can’t get into the state of mind of the defendant at the time of the crime.  You can ask if the defendant is schizophrenic and, if yes, you can then ask if schizophrenics can distinguish right from wrong.  You have gotten there (to the defendant’s state of mind) but in a general way by describing the condition, then showing that defendant had the condition and it resulted in not knowing right from wrong.  Can’t ask if person was negligent but can ask is unreasonable. 

b) In Texas you must ask for expert opinion to a reasonable medical certainty; otherwise it is speculative or a guess.  Mere possibilities are not allowed (is it possible plaintiff has a stomach ulcer, yes, but it is also possible he doesn’t have a stomach ulcer)

25. When has an expert been allowed to give an opinion on an ultimate issue?  Usually not allowed, but one court allowed an expert to testify that a defendant’s product was unreasonably dangerous under the consumer expectations test in a products liability case.

26. In a criminal case, what kind of expert testimony concerning the defendant’s mental state will be admissible?  Expert’s testimony that addresses the intentions of a hypothetical individual, not the defendant will be admissible.  Also court has held that specialize knowledge of experts is needed in complex cases and criticized the Rule for not allowing.

X. Hearsay Defined

A. Rule 801, Definition, The following definitions apply under this article:

1. Statement – is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

2. Declarant is a person who makes a statement

3. Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

B. Rule 802, Hearsay Rule, Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.

1. Reasons for not allowing out-of-court declarant testimony:

a) We can’t cross-examine the out-of-court declarant (most important)

b) The out of court declarant is not under oath

c) Can’t observe the out of court declarant (his shifting eyes and sweaty palms)

d) Double memory problem – testifying as to what someone else said about the event.  We have doubled the memory problem (important per the Professor)

2. Bloodhound is a thing much like a radar gun or breathalyzer and must qualify the dog/show evidence of reliability, but it is not hearsay because you can cross-examine the handler (or the operator or calibrator of the instrument).  Manson trial “What is your name?” objected to as hearsay because his mother (or birth certificate) told  him.

3. If testifying about the subject of the case itself such as slander, the formation or dissolution of a contract, the lease agreement (things with independent legal significance) are not hearsay and will be allowed as testimony. Looking to see if a relationship was established.  Lots of times these are called VERBAL ACTS, they are things.

4. Is a police officer a declarant?  The hearsay rule cannot be applied to what the witness on the stand and subject to cross-examination, observed, either through his own senses or through the use of scientific instruments.  Not allowing a police officer’s radar gun results is like not allowing a doctor to testify about what he heard through a stethoscope.  The evidence as to the results obtained by the witness is not dependent on the perception, memory, and sincerity of an absent declarant.  The circumstantial guarantee of trustworthiness will be satisfied by the exercise of the right of cross-examination.

C. Hearsay Defined:  Truth of the Matter Asserted

1. In the formation of a contract, does it matter whether the words of offer and acceptance are true?  The court noted that under the objective theory of contracting, that it does not matter what the parties are thinking when they enter into a contract.  Instead, it is the words spoken or written which determine the right and responsibilities of the parties.  Accordingly, testimony concerning the words spoken is not prohibited by the hearsay rule.

2. Under what other circumstances are words, spoken to create or terminate a legal relationship, not hearsay?  Words spoken to create agency relationships, promissory notes, wills, leases, and assignments are all non-hearsay when offered to show the existence of the legal relationship.  Statements which themselves give rise to substantive rights and liabilities are not hearsay.

3. Is a slanderous statement hearsay when offered by the plaintiff in a suit for defamation?  To prevail, doesn’t the plaintiff have to prove the slanderous statement was true?  The court held that slanderous statements were not hearsay since they were not offered for the truth of the statements, but instead to show the statements were made and therefore had legal significance.

4. Is a fraudulent statement hearsay when offered against the declarant of the statement as proof of the fraud?  No.  The false thing is a THING OR A VERBAL ACT.  We are not interested in the content of threat, only that the threat was made.   A verbal part of an ambiguous act, which is also non-hearsay.  Example is if we see someone give the Professor $10 (we need the label on the act) is it is bribe for B+, repayment for loan last week, payment for Cub Scout popcorn.  Other example is looking into a bar and seeing someone pointing a gun at the bartender (look what my wife bought me for Christmas, hold this while I go to the bathroom, this will cure your hiccups, or your $$ or your life?

5. If the only evidence the plaintiff offered on negligence were the statements of the defendant, could she prevail?

6. In what other circumstances would the notice concept apply?  To show notice of the defendant (that defendant had notice), we will allow conversations that the defendant received customer complaints that the aisle is wet.  Or to show that the owner had notice that he has given his keys to a driver who can’t drive well in a negligent entrustment case.   To be probative of notice and thus admissible as non-hearsay, the statement must be one that either was or should have been known about by the party whose state of mind is in dispute. The court ruled that an unpublished 1947 report regarding the dangers of asbestos could not be admitted for the non-hearsay purpose of showing notice.

7. In what other circumstances would the state of mind of the listener apply to render a statement non-hearsay?  Some courts have admitted such statements in order to explain why the officer acted as his did (why he got a search warrant or why he arrested the defendant) and detectives testimony concerning information he had received from unnamed sources was not hearsay, because it was offered to explain the officer’s motivation for investigating the defendant.  The effect that it had on the hearer is not hearsay (if it is proving a fact in a statement).  It was admitted for the “limited purpose of explaining to the jury why a police investigation was undertaken (can only use this if probable cause is an issue in the case it will be allowed, but it won’t be allowed otherwise).  The officer’s reasons for going to the defendant’s home “are not of consequence to the determination of the action.”

8. In what other circumstances, would the state of mind of the declarant apply to render a statement non-hearsay?  Therefore statements of the declarant concerning the understanding were not considered hearsay.  Little girl saying that stepfather killed her brother was allowed not to show that stepfather was a bad person, but to show that the little girl was frightened of him.  Testimony can be used to show both the state of mind of the declarant and also the person who heard the statement.  The statements were not offered to prove the truth of the assertions, but rather to demonstrate the speakers’ racial attitudes (Professor’s example of trying to prove his wife insane by testifying that she stood up in church and recited “Mary had a little Lamb, its fleece was white as snow” doesn’t deal with the truthfulness of the lamb being little or white.

9. In what other circumstances can out-of-court statements be admitted for circumstantial use rather than for their truth?  Drug ledgers were admissible for the limited purpose of showing the nature and use of the residence where the ledgers were found.  Drug records were admitted to show that the names listed were connected to each other and were also connected to the amounts of money and beeper extensions.  Receipts were admissible not for “truth” but to look various defendants together.

10. Can a witness’s testimony be hearsay when the witness does not specifically testify to any out of court statement having been made?  The hearsay rule applies where the probative value of a witness’s in-court testimony is dependent on the truth of an out of court statement upon which the witness relies.

D.   Hearsay Defined:  Statement

1. When a person points at something, is that person making a statement?  An assertive conduct, like an oral declaration, is subject ot the hearsay rule under FRE 801(a)(2).  The court held that the heroin dealer’s “pointnig out” constitutes such assertive conduct.

2. When a person nodes his head, is that person making a statement?  The court held that this testimony was hearsay, because the government plainly used the nod for the truth of an assertion.  However, the affirmative nod was admissible under the hearsay exception for declarations against the penal interest.

3. When should an implied assertion be considered hearsay?  Most courts have been reluctant to adopt the implication of the Advisory Committee that the hearsay rule is inapplicable to implied verbal assertions.  We believe that a statement should be treated as hearsay whenever it is offered to prove the truth of an implied assertion, so long as the trial judge finds that the declarant intended to communicate that assertion when he made the statement.  This intent-based test would provide a unitary approach to conduct and verbal communications.  Any problems can adequately be handled by an objective, rather than a subjective test of intent.  The question should be whether a reasonable person making a statement such as the declarant made would have intended to communicate the implied assertion that the proponent is offering for its truth.  As with conduct, the burden must be placed on the non-offering party to show that the declarant had the intent to communicate the implied assertion.  Classifying assertions implied from communicative conduct as hearsay facilitated fact finders’ use of their experience in informal reasoning at trial.  In the Zenni case (page 463), the letter from another person was used to show that the person to whom the letter was addressed was competent, but is was excluded as hearsay and it could also be excluded as an improper opinion.  Under the old CL rule implied assertions are hearsay.  Does the captain think the boat is safe, it is implied assertion that the captain thinks the boat safe by virtue of the fact that the let his family travel on the boat.  Using phone calls that involve bookie talk, where not hearsay and it is unlikely that the callers were misrepresenting themselves.  Under FRE, implied assertions are not hearsay.  Federal rules uses intent to determine if the statement is hearsay, the person writing the letter did not have an intent to say that the person receiving the letter was competent.  But the person saying that “Joe can shoot a tick off a running jaguar at 200 yard?” has the intent that Joe is a sharpshooter.

a) Texas defined matter asserted in 801(c ) – any matter explicitly asserted includes any matter implied by the statement.  Texas says that implied assertions are hearsay, different under the FRE, but in most cases you would end up with the same result, because the federal courts would exclude it for some other reason.

4. If a party to a lawsuit is confronted with a statement that would cause a reasonable person to protest, is it hearsay if that party remains silent?  Silence can be an assertion and can be hearsay (“how many want to stay late today to really get to understand the hearsay subject” and the class is silent is an assertion that nobody in the case wants to stay).  There is no indication that the silence of the other people on the train intended to say it is warm enough by being silent.  Even if they were silent what relevance does it have, what is its probative value?  Point is well taken that if it was unreasonably cold, someone should have complained and nobody did or it could be used to show there was no evidence.  But the silence is close to being the use of negative evidence, which is not allowed (“nobody has ever fallen in my store before” is an example of negative evidence). 

5. Hearsay (an out of court statement used to prove the truth of the matter asserted) or Not Hearsay?  The crux of hearsay is whether the statement of another is being to use the truth of the statement, if so it will be hearsay (if not interested in the truth of the matter asserted).  Otherwise, the statements of another can be used to show the state of mind of the person making the statement, or the state of mind of a listener, or the statements can be used to show notice, (your wife is having an affair was used to show that the defendant had the state of mind to commit manslaughter, NOT to prove that the wife had an affair), contracts and defamatory statements are not hearsay.  If intended to be communication it is hearsay.

6. Gestures, non-verbal conduct can be hearsay.  Stevenson v. Commonwealth (page 460).  Officer asked did he wear the shirt on the night of the murder, and wife goes and gets the shirt and it has victim’s blood on it, it was hearsay by the wife that the husband had worn the shirt on that day and was excluded.  You could get the shirt into evidence through the wife’s testimony or if you got the shirt via the evidence.

7. The Check case (page 473) – he is getting in the hearsay conversation by testifying what he responded.  What Spinelli says he said is hearsay, even though he is on the stand himself.  He can tell what he did at the bar, but he can’t testify about what he said relative to the truth of the matter asserted.  The Check court found plain error.  The witness telling what he said to somebody is hearsay, testify that the light was green and don’t say “I told him the light was green” to prove that the light was green.  The federal courts do not recognize any exception to the hearsay rule, or, except in the limited circumstances set forth in FRE 801(d), any exclusion from the definition of hearsay, which would permit testimony in court relating to the prior out-of-court statements of a witness merely because the witness is available at trial for cross-examination and subject to cross-examinations concerning those statements.  On either of the grounds he advances, Check is clearly correct.  Even if we were inclined to accept the government’s contention that Spinelli’s testimony at trial was an honest narration of various out-of-court statements he himself had made, and we were thereby to exalt form over substance to the extent of blinding ourselves to the true character of Spinnelli’s answers, we would nonetheless continue to hold that substantial portions of Spinelli’s testimony were inadmissible hearsay.  A witness’s prior statements offered to prove the truth of the matters asserted therein are not immunized from the prospective effect of the hearsay rule.  We therefore conclude that the challenged portions of Spinelli’s testimony were inadmissible hearsay even if they could be regarded as being a literal recitation of Spinelli’s won prior out-of-court statements.

XI. Hearsay Exclusions (sounds like hearsay but it isn’t, by definition; these are not EXCPETIONS to the hearsay rule).

A. Prior statements by a witness

1. Inconsistent statements under oath

a) Common law – at CL, prior inconsistent statements were considered hearsay and could be used to impeach a witness’s truthfulness, but could not be used to prove the prior inconsistent statement was true.  If person identified the defendant in a line up prior to trial and then could not or would not identify him at trial, the prosecution can only use the line-up statement to impeach the witness, but cannot use it to proved the defendant is guilty (or as substantive proof that the identification was a true owe).

b) Rule 801, Definition, (d) Statements which are not hearsay.  A statement is not hearsay if (1) Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition (B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of resent fabrication or improper influence or motive (C) one of identification of a person made after perceiving the person.

2. If using to impeach, there is no evidence in the record that the light was green just because on a prior occasion he said that light was red and now he is saying the light green but cannot be used to show the light was red UNLESS the prior inconsistent statement was made in a legal proceeding under oath with threat of perjury or in a deposition and then it will not be hearsay.  It makes it trustworthy for the truth of the matter asserted (and not just for impeachment).

3. It is generally settled that prior inconsistent statements that were made at a grand jury hearing are admissible under FRE 801(d)(1)(A).  Is the interpretation of “other proceeding” in Livingston faithful to the intent of the Congress?  Statements made to investigative agents do not qualify as statements from “other proceedings.”  Border patrol interview did qualify as “other proceedings.”  “Other proceedings” should be routine, conducted by a legal officer or under her supervision, and a type that would lead a declarant to believe that the duty to tell the truth was the same, or nearly the same, as at a trial.

4. Are only diametrically opposed statements admissible?  To be inconsistent the statement need not be diametrically opposed or logically incompatible (can be limited, vague, and not inculpatory).

5. Is a witness’s liability to recall the even or the prior statement at trial inconsistent with the prior statement?  If the witness really does lack memory of the underlying facts, then the trial testimony as to lack of memory is not inconsistent with the witness’s prior positive statement.  However, if the witness is feigning lack of memory, an inconsistency can be found, because the witness is trying to use a memory shroud to distance himself from his previous statement.  The trial court has considerable discretion in determining whether a witness’s memory loss is sincere or feigned and thus inconsistent with an earlier positive statement.  If witness didn’t know anything at the time of the accident and now has a great memory of the accident at the time of trail it is an inconsistent statement.  But if you made a detailed statement at the time of the accident and now at trial the witness says that he can’t remember, this is not an inconsistent statement because a person is allowed to forget.  If I know a witness is going to testify against me, I cannot call him to the stand just to impeach he credibility.

6. If a prior inconsistent statement which is not admissible as substantive proof under FRE 801(d)(1)(A), is the statement alone sufficient to support a verdict in favor of the one who offered the inconsistent statement?  It is important to recognize the difference between admissibility of evidence and sufficiency.  Prior inconsistent statements admissible as substantive proof under 801(d)(1)(A) may not be sufficient as the sole proof of an allegation central to the litigation.

7. May a prior inconsistent statement which is not admissible as substantive proof under FRE 801(d)(1)(A) be used to impeach a witness?  With some limitations, it is generally settled that a prior inconsistent statement may be used to impeach even though it is not admissible as substantive proof.  The major limitation is that a party may not call a witness solely to impeach them with a prior inconsistent statement that would not be admissible under Rule 801(d)(1)(A) or any other hearsay exception.  To permit such an action would allow a party to end-run the strictures of the hearsay rule.  When a prior inconsistent statement is admissible only for impeachment purposes, and not for its truth, a judge should upon request, instruct the jury accordingly.

8. Prior consistent statements by a witness – at CL you can bring in prior consistent statements to rehabilitate an impeached witness, but it won’t be hearsay.  However, if your witness’s testimony was different from the prior statements, they are no longer consistent and the prior statements cannot be used to prove the truth of the matter asserted.

9. Under what circumstances may a charge of recent fabrication or improper motive be implied?  A question that constituted an implied charge of improper motive (asking government witness if he hopes to secure clemency) will make prior consistent statements admissible.  Extensive cross-examination challenging the core of the victim’s testimony in a sex abuse case constituted an implied charge of fabrication justifying admissibility of prior consistent statements.

10. Can a prior consistent statement be introduced through a witness other than the persons who made the statement? No, except in the Seventh Circuit, and the third party testimony about the consistent statements was contingent on the party who made the statements being in the court and subject to cross-examination.

11. Can a criminal defendant’s prior consistent statement ever be admissible under Rule 801(d)(1)(B)?  Yes. The statement is admissible as a prior consistent statement to rebut a charge of recent fabrication.

12. Can a prior consistent statement be used for rehabilitation purposes, even if they are not admissible under Rule 801(d)(1)(B) (Professor has never seen this type of case)?  Prior consistent statements can be introduced for credibility purposes, to rehabilitate a witness whenever they are responsive to an attack on credibility.  However, to be admitted substantively, in the absence of some other hearsay exception, a prior consistent statement must be relevant to rebut a charge of recent fabrication or improper influence or motive.  Where a consistent statement is admissible for other rehabilitation purposes such as to explain an inconsistency or to rebut a charge or bad memory, and yet is not admissible as substantive evidence under Rule 801(d)(a)(B), the adversary is entitled to a limiting instruction as to the appropriate use of the evidence.  A line between substantive and rehabilitative use of these statements may well be of little use.  Yet this is the line drawn by the Rule, which carved out only certain prior consistent statements for substantive use:  those which rebut a charge of recent fabrication or improper influence or motive.  And most important, the Tome pre-motive requirement assures that many prior Consistent statements, those made to rebut a charge of fabrication or motive and which post-date the motive, will not be admissible at all, neither substantively or for impeachment purposes.  This will help to ensure that the jury decides the case on the basis of testimony at the trial rather than on prior statements of witnesses.

13. The rule itself does not reference the CL pre-motive element (timing rule).  Based on the Advisory Committee’s Notes the court wanted the CL provisions codified.  Scalia says advisory notes are not authority we have to abide by.  Tome was a 5-4 case in 1995.  Dissent says the whole idea of the FRE is to allow evidence that has a tendency to prove a material fact.  

14. Prior identification by witnesses – often  requires 2 witnesses for identification and it OK if both people are available for cross-examination.  Example is I call the cops and they respond and I say there goes the robber and the cops run after him and catch him, it will take both me and the cops to identify the witness.  The Sixth Amendment gives you the right to cross examine witnesses, just not the right to cross examine then as effectively as you may want per Harlan (Owens case is an example where witness has lost his memory but that didn’t deny that defendant’s Sixth Amendment rule of confrontation)

15. Hearsay Exclusions are not hearsay at all by definition (not exceptions).

16. Is an identification based on a police artist’s sketch admissible as a statement of prior identification?  The court gave a sketch the same treatment as it would have given a photograph and ruled that the statements of a witness making an identification based on a police artist’s sketch and sketch itself were both admissible.

17. Is a pre-trial identification admissible if the witness who made the identification cannot identify the defendant at trial?  The court will find the pre-trial identification admissible if the person that made the pre-trial identification is available for cross-examination and the fact that the identification could not be made a trial is fertile ground for cross-examination.

B. Admissions by a Party – have always been with us at CL, used to be an exception and Professor still wishes it were an exception rather than an exclusion.  Can’t use the cross-examination objection because the party/witness is there to cross-examine 

1. Rule 801(2), Admissions by party-opponent.   The statement is offered against a party and is

a) The party’s own statement, in either an individual or a representative capacity, or

b) A statement of which the party has manifested an adoption or belief in its truth, or

c) A statement by a person authorized by the party to make a statement concerning the subject, or (Dean Read speaks for STCL and an attorney speaks for his client)

d) A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (broadens the CL a bit)

e) A statement by a co-conspirator of a party during the course and in furtherance of the conspiracy

2. Own Statement – Rule 801(d)(2)(A) – if the party said something out-of-court prior to trial that is contrary to what he is now saying at trial, it will be admissible as a party admission to prove the truth of the matter asserted (can also be used as a prior inconsistent statement to impeach the witness)

3. State v. Johnson (page 509) – defendant told me he hadn’t made the tax payments and that is a party admission, defendant is pleading “not guilty” and this is contrary so it will be admissible.  Can always rebut by trying to explain away an admission or by denying it.  Court will not allow the defendant’s out-of-court self-serving statements – he can take the stand and testify to those statements..

4. Does the admission exclusion to the hearsay rule require that the defendant have personal knowledge of the truth of the statement made?  As a general rule, the constraints of FRE 602, which require personal knowledge, do not apply to admissions.  Thus, a statement by the keeper of a wolf that the wolf bit the child was admissible against the keeper even though he had not witnessed the event.  Saying, in my opinion I was negligent and now at trial saying not guilty of negligence, the prior contrary statement will be allowed (don’t

5. Party admission is:

a) Made by the party or his representative

b) No personal knowledge, and

c)  Contrary to the position he is currently taking at trial (can be very self-serving statements, they do not have against his interest)

6. A declaration against interest:

a) Can be anybody

b) Requires personal knowledge

c) It is against the person’s interest when made (makes the testimony trustworthy) – I just lost my whole paycheck in the 5th race – likely to be true.  I guess I owe John $10K would be a declaration against interest unless I owe John $100K (must take everything in context)

d) The person has no motive to lie

7. Must an admission be incriminatory when made?  On its face, the rule is not limited to statements against interest when made.  All that is required under this rule is that the statement was made by a party-opponent and offered against him at trial.

8. If a statement is admissible as an admission, if further analysis required?  Further analysis may be required.  Specifically, a Rule 403 analysis was required after the court held that a statement was an admission and a careful review of Rules 404 and 415 must be undertaken.

9. In a multiple defendant trial, can one defendant offer a statement made by the other as an admission?  The court held that a statement made by a co-defendant, in which the co-defendant admitted sole responsibility for the crime, cannot be admitted under Rule 801(d)(2)(A).  This exemption covers only admissions by a party-opponent.  A co-defendant is not a party-opponent.  The government is the opponent of both of them.  Thu, the government could have offered the statement against the defendant who made it.

10. Adoptive Admissions – Rule 801(d)(2)(B) – defendant is adopting the statement of someone else

11. United States v. Beckham (page 513) – the statement “you can get the drugs from by buddy” is the defendant’s admission when he goes over to get the substance.  Can deny it or explain it, nevertheless, it comes in as evidence.  “You really did a good job of killing your mother-in-law” and you respond “Thank you.”  The original statement will be used against you if you are now contending that you didn’t kill your mother-in-law

12. Bill v. Farm Bureau Life Insurance Co. (page 515) – not allowing the father’s nod in response to “No, there isn’t any doubt that it was a suicide” was error.  If the nod was intended as an assertion it is hearsay and it is an adoptive admission to the coroner’s question about the suicide.  Can argue that the nod was bewilderment. 

13. What kinds of actions will constitute an adoption?  Ledgers of drug deals have been held to be adopted statements in some courts, but not in others.  The court held that declining an invitation to testify in front of the grand jury simply does not constitute an adoptive admission of the prosecutor’s accusations.

14. May a criminal defendant make an admission by silence?  The court held that after the Miranda warnings are given, the Due Process Clause of the Constitution prohibits the government form using the defendant’s silence against him.  While it is true that the Miranda warnings contain no express assurance that silence will carry not penalty, such assurance is implicit to any person who receives the warnings.  In such circumstances, it would be fundamentally unfair and a deprivation of due process to allow the arrested person’s silence to be used to impeach an explanation subsequently offered at trial.  It would be   However, failure to speak prior to receiving the Miranda warning can be used at trial (waiting two weeks to turn oneself in and then claiming self defense).  Silence can be an adoptive admission, if you do not respond when someone accuses you of cheating on an exam, it will be your admission of cheating.  Post arrest silence, prior to Miranda warning, is admissible – the message to police is talk to him a little bit and see if he remains silent before Miranda.  Failure to respond to a letter can be an admission, if a reasonable person would have responded to it.  You receive a letter saying you owe $10 for a book, $10 for a coat, and $10 for a cup and you respond with I do not owe you for the coat, will be an admission that you owe for the book and the cup because it would have been natural to include that rebuttal in the letter also.  Can still rebut it with I had to research the book and the cup purchase. “Look how you cut him,” and respond “I’ll do better next time” and “You hit 3 police cars and the response is “It was the best damn fun I have every had” are party admissions.

15. Judicial admission – admission made in the course of current proceeding (in the pleading), it is conclusive if you plead contributory negligence.  Judicial admission include:

a) Made in the course of proceeding

b) Contrary to their interest

c) Statement was clear, unequivocal

d) Was a fact relating to the other party’s guilt/innocence.

16. Authorized Admissions and Admissions by Agent – Rule 801(d)(2)(C), (D) – janitor that tells customer that fell that I should have cleaned up the slop you slipped on last week would not be allowed under clause  (C) because she is not Sears speaking (however you would still get Sears under vicarious liability).  But the statement of the janitor will be allowed under clause (D) because it was concerning a matter within the scope of the janitor’s employment and during the existence of the employee/employer relationship.  There does not have to be personal knowledge of the event for a party admission.  If the statement is made after the janitor is not admissible per clause (D) because the employment relationship no longer exists and the firing of the janitor of will be inadmissible as a subsequent remedial action. I can say “I left the slop on the floor” (if janitor is unavailable, this testimony could come in as a declaration against interest) but I can’t testify that “I told my wife that I should have cleaned up the slop two weeks ago” (because it is hearsay) and I can testify that “I told my manager two weeks ago that the slop needed to be cleaned up” will be admissible as providing notice.

17. The court in Mahlandt allowed some of the statements in under Rule 801(d)(2)(C) and others is under 801(d)(2)(D).  What is the distinction between the two provisions?  Clause (C) states the “orthodox” rule and demands as a prerequisite to admissibility a showing based on evidence independent of the alleged hearsay that the declarant is an agent of the party with authority to speak on the subject.  Ordinarily, under this rule, an employee’s admissions damaging to his employer would be inadmissible on the grounds that the employee was not authorized to make damaging admissions.  Clause (D) broadens the narrower “orthodox” rule embodied in Clause (C).  Clause (D) excludes from the definition of hearsay when offered against a party a statement “by his agent or servant concerning a matter within the scope of his agency or employment, made during the relationship.”  Here, too, independent evidence establishing the existence of the agency must be adduced, but specific authorization to speak need not be shown.  That the statement is made within the scope of the agency is sufficient.

18. Must an agent make a statement to a third party before there is an admission?  The court ruled that the CL requirement that an agent make a statement to a third party had been overruled by Rule 801.  The court admitted a report that had been prepared by an agent at the request of the defendant even though it had not been delivered to anyone other than the executives in the defendant’s business.  Courts have rejected the argument that statements made in-house in an organization are inadmissible.  Even under the old rule without clause (D), in the wolf company the employee’s statement would be admissible and the company would be vicariously liable.

19. Per the Spiegel case (page 525) if the employees can’t speak for the company it won’t be admissible under clause c and since the discharge of the employee was not a part of the scope of their jobs, their testimony is inadmissible.

20. Rule of contracts, you can’t prove agency simply through the statement, need some corroborating evidence of the agency relationship

21. Can’t use agency statements against the US government because the government has too many employees to be responsible for all their statements, can use the agent’s statements for impeachment purposes or as your own witness.

22. Can the statement of an expert retained by a party be admissible against that party as an agency admission?  The court noted that the expert witness was not one of the defendant’s employees, and that an agency could not be found simply because the expert testifies at the previous trial on the defendant’s behalf.  The court failed to comprehend how an expert witness, who is not an agent of the party who called him, can be authorized to make an admission for that party.

23. Must there be proof of an independent statement to establish the agency relationship?  The existence or extent of an agency relationship cannot be established solely by the content of the out-of-court statement.  There must be at least some other evidence of agency that can be considered with the hearsay statement itself, before a statement can be admitted as an exception based on the agency relationship.

24. Can the agency relationship be established through circumstantial evidence?   The court noted that the statement to be introduced may not itself be relied upon to establish the agency relationship, but that this relationship may be established by circumstantial evidence.  To provide a sufficient foundation to admit vicarious admissions, a party need only establish:

a) The existence of the agency relationship

b) That the statement was made during the course of the relationship

c) That it relates to the matter within the scope of the relationship

25. Can the statement of one employee be admitted against another as an agency admission?  The court held that a statement by one employee could be offered against another as an agency admission, depending on the relationship between the employees (agency is determined by whether the declarant is continually supervised by the party-opponent or answerable to the defendant and not admissible where the witness was a partner rather than a subordinate).

26. Is the government bound by its agents’ admissions?  Statements by government agents, who are presumably personally uninterested in the case, may not be admissible against the government as an admission by an agent even if the statements are made within the scope of employment.  An example is evidence that an IRS agent told the defendant that his activity was not illegal was not admissible.  Even if the government agent’s statement is inadmissible as substantive proof, it may be used to impeach the agent if the agent testifies.

27. Can a lawyer’s statement be admissible as agency admissions against the client?  Statements by counsel will be admitted as agency admissions so long as there is some evidence to indicate that the attorney was authorized to make the statements (example is where in the second trial, the opening statements used in the prior trial were admissible when the defense changed its story).  This means that is behooves counsel to get his story straight at the outset.  While some may argue that free use of an attorney’s statements as admissions will chill counsel form vigorous advocacy, it can be argued with equal force that such free admissibility will encourage counsel to “be more careful in verifying the accuracy of the information offered by the client.”  Caution should be exercised before admitting prior argument in criminal cases and noted 5 concerns (some would be considered under Rule 403):

a) Free use of prior jury argument might consume substantial time to explore marginal matters because the probative value of a change in strategy may only be evident after an in-depth consideration of such matters as whether new evidence has been found (probative value will be out weighed).

b) The jury might draw unfair inferences form a prior jury argument.  The defendant has the right to choose the weak spots in the government’s case, and choosing a different weak spot in the second trial does not necessarily mean that the defendant admits the strength of other aspects of the prosecution’s case.

c) The free admissibility of prior jury argument may deter counsel from vigorous advocacy.  Unless the truth-seeking demands it, counsel should not have to pull his punches at one trial due to apprehension about arguments made to a jury at a second trial.

d) In order to explain inconsistency, the defendant may have to testify, thus risking impeachment and the waiver of the attorney-client privilege.

e) Introduction of the attorney’s statement may mean that the attorney may become one who “ought to be called as a witness” by the defendant in order to explain the inconsistency.  Where this is the case, admission of prior jury argument will result in disqualification of the defense counsel.

f) For these reasons the court imposed three limitations before jury argument could be offered against a criminal defendant:

(1) First, there must be a true inconsistency.  Speculation of counsel, arguments about the credibility of witnesses, and general attacks on the prosecution’s case should not, therefore, be admitted, since they are too ambiguous to be inconsistent with a later factual assertion.

(2) Second, the court must determine that the statements of counsel “were such as to be equivalent to testimonial statements by the defendant,” in other words, the trail court must find that the defendant clearly authorized such statements to be made.

(3) Third, the court should, after a hearing, determine by a preponderance of the evidence that the prosecution seeks to draw a fair inference from the inconsistency and that an innocent explanation does not exist.

28. If the disclosure of the information was authorized by the client, the information was either never privileged because there was not intent that the information be kept confidential or else any privilege which may once have existed was waived.

29. There is the risk that the attorney’s statements will be offered as damaging evidence against the client, and in some cases the attorney will be disqualified as one who ought to be called as a witness.

30. May an agent have personal knowledge of the events in order to make a statement that qualifies as an admission?  No, a statement that a wolf bit a child, made by a corporate agent, held admissible against the corporation though the agent had no personal knowledge of the wolf attack.

31. Co-conspirators – Rule 801(d)(2)(E) - Bourjaily v. United States

a) Preliminary issues of facts are for the judge per Rule 104, so he must decide if there was a conspiracy and can use the statement made to prove the conspiracy (the statement is some evidence of the conspiracy) and the court seems to suggest that the statement alone can prove the conspiracy.  “Chuck and I are in a conspiracy to rob a bank,” is hearsay if used to prove the conspiracy, but the court said it is OK because the trial judge can use any type of evidence (even if inadmissible per Rule 104) to determine it the other evidence is admissible (that there is a conspiracy).  You are bootstrapping the evidence of the conspiracy in via the statement that there was a conspiracy).  Stevens wrote a concurrence that said there needed to be corrorborative evidence of the conspiracy and Rehnquist said the defendant’s confrontation rights are not violated by firmly rooted hearsay exceptions.  Then in a dissent Blackmum said but we are changing the CL rule that evidence will not be allowed based on a hearsay rule and so it is not a firmly rooted exception.  Bottomline is that all the Federal courts require some corroboration of the conspiracy.     

32. In making a Rule 801(d)(2)(E) determination, can the courts rely solely on the hearsay statement to determine that a conspiracy had been established?  Every federal court which has addressed the issue has required some independent evidence of the existence of the conspiracy, apart from the hearsay statement.  Mere physical proximity and friendship did not provide a basis for inferring the existence of a conspiracy.  Co-conspirator hearsay is presumptively unreliable and for such statements to be admissible, there must be some independent corroborating evidence of the defendant’s participation in the conspiracy.

33. Is a charge or conviction of conspiracy necessary to trigger the provisions of Rule 801(d)(2)(E)?  It is not necessary that the government charge a conspiracy to take advantage of Rule 801(d)(2)(E).  The government merely needs to demonstrate that the declarant and the defendant against whom the statements are offered are members of a conspiracy in furtherance of which the statements are made.  Similarly, the mere fact that a delcarant has been acquitted of criminal conspiracy charges does not render statements by the declarant inadmissible under the co-conspirator exception of this rule.  The fact that the government failed to prove the conspiracy beyond a reasonable doubt does not mean that it cannot prove a conspiracy under the preponderance standard, which is all that is required.

34. When must the trial court make a determination whether the government has shown a conspiracy by a preponderance of the evidence, so as to meet the foundation of Rule 801(d)(2)(E)?  The finding that the declarant and the non-offering party are members of the same conspiracy need not be made before the hearsay statement is heard by the jury.  The timing of the evidence is a matter committed to the discretion of the trial court.  However, the finding of fact must be made at some point.

35. What types of statements will be considered in furtherance of a conspiracy?  Statement made to an undercover officer were admissible because the statement furthered the objectives of the conspiracy because it gave necessary information to the putative buyer on the details of the forthcoming drug transaction.  But stating that someone else is a member of a drug conspiracy so that the person receiving that statement could rob the co-conspirator’s home was not considered in furtherance of the conspiracy. 

36. When does a conspiracy end so that statements made thereafter are not made within the course of the conspiracy?  The conspiracy continues until the proceeds are divided, or all the co-conspirators had been arrested (terminates the conspiracy), acts of concealment to cover-up after the crime and after the objectives have been attained were inadmissible (would wipe out the statute of limitations in conspiracy cases, as well as extend indefinitely the time within which hearsay declarations will bind co-conspirators).

37. If the conspiracy is over or terminated, the co-conspirator testimony won’t be allowed

a) Need a conspiracy (decided by the court)

b) Need corroborating evidence of conspiracy beside the statement for the court to determine that that there is a conspiracy

c) Needs to be evidence that is in the furtherance of the conspiracy

d) Why is this testimony trustworthy – it is like a declaration against interest or it is like an agency relationship.  A partner in a law firm can do you in and likewise your co-conspirator can do you in.

XII. Hearsay Exceptions – Declarant Unavailable –804 exceptions have the requirement of the unavailability of the declarants.  803 exceptions do not require unavailability.  In both Sections 803 and 804 will are looking for trustworthiness.

A. Introduction – The exceptions to hearsay rule covered in this chapter require that the declarant be unavailable to testify at trial.  Unavailability may arise because the witness is not physically present because of illness, death, or absence from the jurisdiction.  Unavailability may also when, although physically present, the witness is unwilling or unable to testify.  For example, the witness may refuse to testify, or may allege lack of memory.

B. Unavailability Defined, Rule 804, Hearsay Exceptions; Declarant Unavailable, “Unavailabolity as a witness” includes situations in which the declarnat:

1. Is exempted by a ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement, or (attorney/client, husband/wife, physician/patient, 5th amendment, etc.)

2. Persists in refusing to testify concerning the subject matter or the declarant’s statement despite an order of the court to do so, or

3. Testifies to a lack of memory of the subject matter of the declarant’s statement, or (doesn’t follow CL, this is new0

4. Is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity, or

5. Is absent from the hearing and the proponent of the statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the delcarant’s attendance or testimony) by process or other reasonable means.  A declarant is not available as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement of wrongdoing or the proponent of a statement for the purpose of preventing the witness form attending or testifying.

6. United States v. Pelton & Rich – defense wanted witness’s grand jury to be admissible as evidence (but there is no cross-examination allowed in the grand jury), and you must bring the witness in and have the witness take the 5th, to show that she is unavailable.  Can use an unavailability exception if someone is taking the 5th amendment privilege. 

7. Is a declarant unavailable under FRE 804(a)(1) by merely asserting the privilege in open court?  More is required, the rule also requires a judicial ruling that the witness is exempt from testifying.

8. If a criminal defendant invokes his privilege to refuse to testify at trial, is he considered unavailable so that his hearsay statement, otherwise admissible under one of the Rule 804 exceptions, can be admitted?  Defendant not have the testimony from his previous trial that ended as a mistrial admitted into evidence at the second trial and then claim the 5th Amendment not to give testimony at the second trial because he created his own unavailability (invoking the 5th) and because a defendant seeking to testify and to make exculpatory  statements must face cross-examination.

9. Rule 804(a)(2), Refusal – the court indicated that the correct procedure is to require the witness to testify outside the jury’s presence and the judge should order the witness to testify subject to the threat of contempt.  If the witness still refuses, then the witness is unavailable under Rule 804(a)(2).  May be able to bring is this type of witness’s out-of –court statements because the witness is considered unavailable due to refusal.

10. Rule 804(a)(3), Lack of Memory – example is amnesia from a car wreck.

11. United States v. Amaya (permanent memory loss) – witness acquired amnesia between the two trials, so we can bring in his former testimony from the previous trial.  Courts are somewhat suspicious of someone who says that my memory is hazy and can’t  you use my prior testimony.  But if the witness can testify fully and completely, the court may consider his testimony unavailable (but courts are picky on this).  It is the testimony that is unavailable, not the witness.

12. Is the witness unavailable if he generally remembers the event that is the subject of the hearsay statement, but has forgotten certain details?  A witness is not unavailable where he remembered the general subject matter of a conversation but could not remember certain details.

13. Rule 804(a)(4), Death or Disability, heart condition equated to unavailability but not the illness of a witness’s child (to permit the introduction of her prior statement).

14.  United States v. Faison (temporary disability) – witness had a heart condition and was in the hospital and you also have the Speedy Trail Requirement.  Factors considered were the importance of the absent witness, the nature of the illness, how long is the recovery period, the nature and extent of the cross-examination in the earlier testimony, the reliability of the evidence of the probably duration of the illness, any special circumstances counseling against delay.

15. Rule 804(a)(5), Absence (most common) – happens with a lot of your medical witnesses (hard to get the doctors to court, they are very busy and won’t reschedule their golf games or surgeries so will bootstrap the unavailability of the doctor into the deposition itself and usually opposing counsel will agree)

16. United States v. Rothbart (depositions) – prosecution thinks the witness will be better in a deposition than as a live witness.  You can’t procure the unavailability of the witness and if you do the out-of-court statement will not be allowed.  Rule 804(a)(5) requires that you attempt to depose.  The deposition (available testimony) trumps the out-of-court statements, so wait for the other side to bring in the deposition and then bring up the out-of-court statements to impeach the deposition, but then the other side didn’t use the deposition so the out-of-court statement were not admissible due to the witness being available via deposition.  Anomalous result.

17.    Is Rule 804(a)(5) concerned with physical absence of the declarant, or with the absence of testimony from the declarant?  Absence for the purposes of this rule means absence of testimony.  One must demonstrate that it has not been possible to take a deposition.  This issue does not arise for statements offered as dying declarations or statement of pedigree.  This rule “requires” an attempt to depose and if the attempt is successful the hearsay declarant is no longer considered unavailable.  Deposition maximizes opportunities for full examination of the witnesses.  The deposition preference can have anomalous applications because it ends up penalizing parties who depose witnesses in a timely fashion (if the deposition brought up declarations against interest).  If the witness is deposable, he is not absent under Rule 804(a)(5)

18. Procurement or Wrongdoing, Rule 804(a)(5)

19. United States v. Mathis (negligence) – because the prisoner/witness was inadvertently released (same name as another prisoner) was not considered to be procurement or wrong doing to obtain unavailability.

20. What type of conduct will result in a finding that the proponent procured the declarant’s unavailability?  Implicit in the duty “to use reasonable means to procure the presence of an absent witness is the duty to use reasonable means to keep a present witness from becoming absent.”

C. Unavailability Exceptions, Rule 804(b), Hearsay, Declarant Unavailable, The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

1. Former testimony.  Testimony given as a witness at another hearing or the same or different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil actions or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination (somebody had the motive to question this witness).

2. Statement under the belief of impending death.  In a prosecution for homicide or in a civil action or proceeding, a statement made by the declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the believed to the impending death.

3. Statement against interest.  A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declrant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

4. Statement of personal or family history.

a) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though the declarant had n o means of acquiring personal knowledge of the matter stated; or

b) A statement concerning the foregoing matter, and death also, of another person, if the declarant was related by bolld, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.

5. Other exceptions.  A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that:

a) The statement is offered as evidence of a material fact;

b) The statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and

c) The general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or the hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and the address of the declarant.  Since this book has been published this Rule has deleted and re-numbered as Rule 807.  It is an exception that you can drive a semi-truck through.

d) Two Texas differences – Texas does not have a 804(b)(5)/807 Exceptions Rule, but Texas courts say we can do that anyway, we have that power (can make CL).  Also in Texas 804(3), Statement Against Interest, is a Rule 803 in the Texas rules and unavailability is not required.

6. Rule 804(b)(1), Former testimony

7. In the matter of Johns-Manville/Asbestosis Cases (predecessor in interest) – it was a deposition taken in compliance with law in the course of another proceeding (yes, it was a deposition in Canada).  Can use the testimony from the previous trial on product defect in employee suit against the company.  This deposition has become a corner stone in asbestos suits because it shows the defendant companies knew of the dangers of asbestos in 1976 as shown in Dr. Smith’s deposition.  The company that bought the asbestos products from the asbestos manufacturer will be subject to the deposition the same as the manufacturer because you both have the same common interest in asbestos.  You see this in second trials which are based sometimes entirely on former testimony (when cases are remanded)

8. Review  stenographer in prior case can testify as to what another witness testified and there won’t be a best evidence rule objection because she can testify as to what she heard and best evidence only comes into play if the stenographer is asked to testify to the truth or accuracy of the prior testimony.

9. Is “predecessor in Interest” limited to situations where there is a legal relationship?  There must be a judicial relationship. The touchstone of admissibility is a similar motive to develop testimony on the part of the non-offering party (or a predecessor in interest).  The similar motive inquiry is essentially a hypothetical one:  is the motive to develop testimony at the prior time similar to the motive that would exist if the declarant were produced at the current trial or hearing.  In civil cases only, it will suffice that a predecessor in interest had an opportunity and a motive to examine the testimony similar to that of the party against whom the testimony is offered.  There was a general feeling that it was unfair to bind the one party to the examination of another, and so the term “predecessor in interest” was included, to provide for binding effect against non-parties only if they had some judicial relationship with a party prior to litigation.  The predecessor-in-interest requirement was added to the Rule to restrict its scope.  The predecessor-in-interest should be flexibly applied.  Congress was concerned about one party being bound by the inadequate cross-examination of a previous litigant with whom the party had no legal relationship.  But this assumes that the previous litigant in fact engaged in inadequate cross-examination.  Where the prior cross- examination was as effective and thorough as the party could have expected to have done, it is not unfair to admit the testimony against the party.  Courts are showing discontent with the “predecessor-in-interest” requirement; Congress may have intended to protect against unfairness, but in fact unfairness is the result when probative and reliable evidence is unnecessarily excluded.  Even the courts that have adhered to the strict interpretation of the “predecessor-in-interest” rule have nonetheless admitted prior testimony under the residual exception as a “near miss” so long as the prior cross-examination was as effective enough to bind the party against whom the testimony is offered.

10. Can grand jury testimony that exculpates the defendant be offered against the government as trial under the prior testimony exception?  Grand jury testimony is not admissible against a defendant in a criminal case, because the defendant has no opportunity to cross-examine a witness.  Is grand jury testimony admissible against the government as prior testimony?  The court found (after remand from the Supreme Court) that the government did not have a similar motive to develop the testimony of the witnesses at the grand jury as it would have had a trial.  The court noted that at the time the witnesses gave (unexpected) exculpatory testimony at the grand jury, there was not question of probable cause as to any of the defendants in the case, because they had already been indicted, and the grand jury was simply investigating whether other people should be indicted.  Also the grand jurors indicated to the prosecutor that they did not believe the testimony of the exculpatory witnesses.  It is clear that exculpatory grand jury testimony will only rarely be admissible against the government under Rule (804(b)(1).  A similarity of motive is likely to be found only where each of three factors exist:

a) The issuance of an indictment is in doubt because the case as to probable cause is close,

b) It appears as if the grand jury could have believed the witness, and

c) The witness is in fact attacked in much the same way as he would have been at trial.

d) If the defendant use grand jury testimony against the prosecution, the prosecution will say but I didn’t have the same motive when I did the grand jury questioning (it wasn’t a full examination).  Preliminary hearings are different, counsel has opportunity to cross-examine and failure to cross-examine is no excuse and the preliminary hearing will be allowed.  Lots of times defense won’t cross-examined at the preliminary to find out prosecution’s case BUT if the witness dies that uncross-examined testimony will be admissible, because the defense had the opportunity to cross-examine the witness and declined for strategy reasons.

11. If cross-examination occurs at an arbitration hearing or a license revocation hearing, the testimony from those hearings will be allowed as evidence.  Testimony from legislative hearings will not be admissible.

12. Witness being a prisoner is not unavailable, must try to get the prisoner on the stand or depose.

13. Rule 804(b)(2) – Dying Declarations – if it’s the last thing I do, I will get John Worley, shows do not you believe in your impending death and the premise is that people know or believe they are dying and it must concern that death.  The testimony can only apply to the cause of death.

14. State v. Quintana (circumstantial proof) – can show the witness thought he was dying from circumstances (a reasonable person would believe they were dying) Can be used in wrongful death suits and now you don’t have to die, you can recover and the statement will be admissible (a requirement at CL), usually it is used by the prosecution, but can also be used by the defense to prove somebody else did it.

15. How did the admissibility of dying declarations at common law differ from admissibility under today’s federal rules?  At early CL, dying declarations were admitted in all cases, civil and criminal.  However, it was later held that they should be received only in prosecutions for homicide, and then only where the death of the declarant was the subject of the charge and the circumstances of the death were the subject of the declaration.

16. Are statements by a homicide victim that tend to exculpate the accused admissible into evidence?  FRE 804(b)(2) does not by its language limit the exception to use by the prosecution against the defendant.  Thus, it would seem that a dying statement that someone other than the defendant committed the homicide should be admissible by the defendant.

17. Must the declarant have personal knowledge of the facts alleged in the statement?  The statement should not be admitted absent some showing of some knowledge by the declarant.  Suspicion or conjecture is insufficient.

18. What factors are relevant to the determination of whether the declarant was aware of impending death?  The crucial inquiry is directed toward the state of mind of the declarant.  Thus, by the early part of this century it was established that for a statement to constitute a dying declaration, the declarant must not only been in extremist, but also must have spoken under a sense of impending death, with no hope of recovery.  Belief by the declarant that death is possible, or even probable, is not sufficient, there must be a settled hopeless expectation that death is near at hand.  Factors that are relevant include:

a) Any statement made by the declarant as to his condition or his expectations

b) Statements made by medical personnel to the declarant as to the severity of his injury

c) The nature and severity of the wound as apparent to the declarant

d) If the declarant’s condition was improving or declining when the declaration was made

e) Whether any actions normally associated with an expectation of imminent death, such as asking or last rites, disposing of property, or attempting to make arrangements for the care of family members were taken.  

19. Rule 804(b)(3) – statement against interest – it has to be against interest when made and the witness must be unavailable (except in Texas), it can be made by anybody, and there must be personal knowledge of the statement.   Texas adds “social interest” to its Rule, it subjects me to ridicule such as having a social disease as one of the interests you can declare against in addition to those enumerated in the federal rule.

20. Ghelin v. Johnson (pecuniary interest).  Ordinarily tax returns do not come in as statements against interest.  Usually it is a party admission where you say you make $30K per year and your tax return says $100K.

21. What is the difference between a statement against interest and a party admission?  The party admissions exception covers statements by the party or his agents, in contrast, a declaration against interest is made by a non-party to the action and the declarant must be unavailable for trial.  Moreover, declarations against interest are admitted because they are thought to be reliable – the declarant would not say anything disserving to his interest unless it were true.  In contrast, admissions need not be disserving when made, and in fact many statements admitted under the exceptions are misguided attempts by the party to exculpate himself by telling a story that turns out to be inconsistent from the later story told at trial.  Ad admission need not be reliable to be admitted, because the basis for admissibility lies in the adversarial theory of litigation.   

22. Partial interest – I owe Sam $1000, but I in fact $100,000 so is not a statement against interest.  Depends on the time and context of the partial statement (saying you are a partner of OJ’s could be a statement against interest depending upon when you said it)

23. Williamson v. United States (penal interest) – on the whole Williamson’s statement could help him, as opposed to hurting his interest.  Supreme Court is in favor unanimously of excluding the statement.  A statement that is exculpatory is not admissible without corroborating evidence.

24. When are statements sufficiently disserving to a declarant’s penal interest to qualify for admissibility under Rule 804(b)(3)?  The courts are in some disagreement about the degree to which a statement msut be disserving to the declarant in order to qualify as a declaration against interest under Rule 804(b)(3).  Some courts reason that when the declarant says that the defendant was not involved, however obliquely, he is implicitly stating that he, the declarant, was involved.  This reasoning is, we think, in harmony with the permissive language of the rule.  Given the oblique and coded manner in which most people talk in real life, it is unreasonable to limit Rule 804(b)(3) to explicit statements.  We think that the rule was designed for real life, and was not intended to be limited to maters of locution or English composition.  All this is not to say that the context in which a statement is made is irrelevant.  A statement which appears to be highly incriminating on its face may in fact be either neutral or self-serving depending on the context in which it was made. An example is an inmate who says he committed a murder in prison when he is already serving 3 consecutive life terms and he was sympathetic to the gang that is suspected of committing the murder. 

25. How is the “corroborating circumstances” requirement of the rule to be applied?  If the defendant in a criminal case, offers evidence of a declaration against penal interest to exculpate himself, corroborating circumstances must exist “to clearly indicate the trustworthiness of the statements” (this is construed strictly by the courts).  Thus, the mere fact that the statement is disserving to the declartant is not enough if the accused offers it in his favor; the accused must also show independent evidence supporting the truthfulness of the statement.  This is apparently an attempt to respond to the problem of one criminal with very little to lose trying to exculpate another.  The inference from the corroborating evidence must be strong not merely allowable.   Sometimes the burden placed on the accused is too high (so high that the exception itself has little utility) such that if the defendant could meet it, he probably wouldn’t have charged or tired in the first place.  On the other hand, the defendant’s own protestations of innocence cannot be deemed sufficient corroborations, if that were enough, the corroboration requirement would be read out of the rule as a practical matter.  This rule is striking in its asymmetry in that the defendant is subject to an evidentiary burden to which the prosecution is not for the same statement (the prosecution can get the statement in as a declaration against interest without more but the defendant must have corroborating evidence to get it in).  This violates due process and equal protection to impose an evidentiary burden on the defendant, but not on the state, for the same statement.  It should be more strict against the prosecution but this rule has it the other way around.  This has led many courts to require a corroboration requirement for all declarations against penal interest, whether they are offered by the defense or the prosecution; but while this symmetrical application is reasonable it is contrary to the plain meaning of the rule.  Whether the plain meaning of the rule is constitutional is an open question. 

26. Rule 804(b)(4), Family History, even in 1813 we allowed testimony of family history (Queen v. Hepburn – Relationship by Blood) and court said if we allowed testimony on the history of boundaries, we should allow testimony on family history (slave or free was the issue).  This case would still be decide the same way to today under Rule 804(b)(4). 

27. Rule 807 (old 804(b)(5)) – Residual Exception clause. – appellate court can’t change the exception to the residual clause on appeal because it would have violated the notice requirement of Rule 807.

28. United States v. Carlson (guarantees of trustworthiness)

29. Is there any difference between the residual exception set forth in Rule 804(b)(5), and the identically worded exception set forth in Rule 803(24)?  There is now a single residual rule – 807.

30. What factors are relevant in determining whether a statement is sufficiently trustworthy to qualify as residual hearsay?  The most important requirement for residual hearsay is that is possess guarantees of trustworthiness equivalent to those supporting enumerated exceptions.  Factors to consider are as follows:

a) The relationship between the declarant and the person to whom the statement was made.  Fore example, a statement to a trusted confidante would be considered more reliable than a statement to a total stranger.

b) The capacity of the declarant at the time of the statement.  For instance, if the declarant was drunk or on drugs at the time, that would cut against a finding of trustworthiness, and the statement would conversely be considered more trustworthy of the declarant were in full command of his faculties.

c) The personal truthfulness of the declarant.  If the declarant is an inveterate liar, this cuts against admissibility, while unimpeachable veracity cuts in favor of admitting the statement

d) Whether the declarant appeared to carefully consider his statement

e) Whether the declarant recanted or repudiated the statement after it was made

f) Whether the declarant has made other statements that are either consistence or inconsistent with the proffered statement

g) Whether the behavior of the declarant was consistent with the truth of the statement

h) Whether the declarant had persnal knowledge of the event or condition described

i) Whether the declarant’s memory was impaired due to the lapse of time between the event and the statement

j) Whether the statement, as well as the event described by the statement, is clear and factual, or instead vague and ambiguous

k) Whether the statement was made under formal circumstances or pursuant to formal duties, such that the declarant would have been likely to consider the accuracy of the statement when making it

l) Whether the statement appears to have been made in anticipation of litigation and is favorable to the preparer

m) Whether the declarant was cross-examined by one who had interests similar to those of the party against whom the statement is being offered

n) Whether the statement was given voluntarily or pursuant to a grant of immunity

o) Whether the declarant is a disinterested bystander or rather an interested party

p) How is the notice requirement applied?  The purpose of the notice requirement in Rule 804(b)(5)/807 is to protect against excessive liberalization and unfair surprise and to lend more predictability to preparation for trial.  Generally speaking, however the notice requirement has been flexibly applied in accordance with its intent, which is to prevent surprise and to allow time to prepare to meet the evidence.  Failure to give explicit notice will ordinarily not preclude admission, since the opponent is not prejudiced by the failure literally comply with the notice requirement.  Postponing notification until trial may require the granting of a continuance depending upon the circumstances and the court will also consider whether the delay in notice could have been avoided.  One consequence of the notice requirement, is that an appellate court may be unable to retroactively admit a statement a residual hearsay.  Ordinarily, the appellate court can still affirm a judgment if the statement could have been admitted under a different exception because the non-offering party is not prejudiced, but there is an exception to this rule where the retroactive use of a theory would deprive the opponent of some argument or protection that could have been used if the theory had been presented below.  Such is the case with the residual exception and its notice requirement.  Advance notice is unlikely to have been given if the statement was not offered at trial as residual hearsay.  And such notice obviously cannot be given retroactively on appeal.

31. Exam Hint – will seem like a hearsay exception but will also require unavailability or personal knowledge

XIII. Hearsay Exceptions Not Requiring Declarant Unavailability

A. Present Sense Rule 803, Hearsay Exceptions, Availability of Declarant Immaterial, The following are not excluded by the hearsay rule, even though the declarant is available as a witness

1. Present Sense Impression. A statement describing or explaining an event or condition made while the declarant was perceiving the event or conditions, or immediately thereafter.

2. Excited Utterance.  A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or the condition.

a) This rule grew out of a CL exception

3. Then existing mental, emotional, or physical condition.  A statement of the declarant’s then existing emotional or physical conditon, but not including a statement of memory or belief to prove the fact remembered or believed unless is relates to the execution, identification, or terms of the declarant’s will.

4. Statements for purposes of medical diagnosis or treatment.  Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or inception or general character of the cause or external sources thereof insofar as reasonably pertinent to diagnosis or treatment.

5. Recorded Recollection.  A memorandum of record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable him to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’s memory and to reflect that knowledge correctly.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.  

6. Records of regularly conducted activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or form information transmitted by, a person with knowledge, if kept in the ordinary course of regularly conducted business activity, and if it was the regular practice of that business activity to make the memo, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph included business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

7. Absence of entry in records kept in accordance with the provision of paragraph (6).  Evidence that a matter is not include in the memoranda, reports, records, or date compilations, in any form, kept in accordance with the provisions of paragraph (6) to prove the nonoccurrence of nonexistence of the matter, if the matter was of a kind or which a memorandum, report record, or date compilation was regularly made and preserved, unless the sources of information of other circumstances indicate a lack of trustworthiness

8. Public records and reports.  Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth:

a) The activities of the office or agency, or

b) Matters observed pursuant to duty imposed by law as to which there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other enforcement personnel, or

c) In civil actions and proceedings and against the Government in criminal cases, factual findings resulting form an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate a lack of trustworthiness.

9. Records of vital statistics

10. Absence of public record or entry.  To prove the absence of record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or date compilation, in any form, was regularly made and preserved by a public official or agency, evidence in the form of a certification in accordance with Rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.

11. Records of religious organizations – statements of births, marriages, divorces, deaths, legitimacy, etc. contained in a regularly kept record of a religious organization

12. Marriage, baptismal, and similar certificates

13. Family records – contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urn, crypts, or tombstones or the like

14. Records of documents affecting an interest in property

15. Statements in documents affecting an interest in property

16. Statements in ancient documents – statements in a document in existence twenty years or more the authenticity of which is established.

17. Market reports, commercial publications.

18. Learned Treatises.  To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history or medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice.  If admitted, the statements may be read into evidence but may not be received as exhibits.

19. Reputation concerning personal or family history

20. Reputation concerning boundaries or general history

21. Reputation as to character

22. Judgment of previous conviction

23. Judgment as to personal, family, or general history, or boundaries

24. Other exceptions.  A statement not specifically covered by any of the foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines that:

a) The statement is offered as evidence of a material fact;

b) The statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and

c) The general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or the hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and the address of the declarant.  This rule has been combined with Rule 804(b)(5) and renumbered as Rule 807.

25. Event, perception, and time requirements.  United States v. Campbell.  The declarant himself can testify as to the present sense impression or someone else can testify to the declarant’s present sense impression.  I heard Wilks says the birdie flew by the weapon.  The case that started all the present sense impression:  A passenger in a car said “Look how fast that car is going he must be drunk,” which seems a lot like opinion.  In a Pennsylvania case, a Mother called daughter and said would you call the police my husband is after me with a butcher knife and the telephone conversation was admitted as present sense impression.  The concurrence said it met the excited utterance exception and should be used there and use another case with better fact to adopt the present sense impression.  Excited utterance must have a startling event, in present sense impression, no excitement is required, just a statement/description of what is happening as it is happening.  A Texas case that allowed an excited utterance after an hour and a half when declarant was still shaken.  The excited utterance must relate to the event.  Dallas case where woman who witnessed accident said I told the city two days ago that the stop sign was down, was admissible.

26. How long is “immediately thereafter?”  Twenty-three minutes has been held to meet “immediately thereafter.”  While contemporaneity is critical to admissibility, there is in fact no talismanic time period for admission as a present sense impression.  It is determined on a case-by-case basis in which the court investigates the circumstances of the statement to determine whether the declarant had significant time for reflection.

27. Must the offeror of evidence pursuant to this exception establish a foundation that the declarant perceived the event?  The requirement that the declarant have personal knowledge applies to the present sense impression exception and the proponent of the hearsay declaration had the “burden of establishing personal perception by a preponderance of the evidence.”

28. Must the proponent of the hearsay statement provide corroborating evidence that the event occurred the way the declarant said it did?  Most Federal Courts are reading a corroboration requirement into Rule 803(1).  This is a sensible approach.  In the absence of some proof other than the hearsay statement itself, the trial judge should conclude that the proponent has failed to prove by a preponderance of the evidence that the event occurred they way the declarant described it.  Does not mean that a present sense impression is inadmissible unless an in-court witness can testify that the event occurred exactly the way the declarant described it.  This would robe the rule of its practical effect and render it cumulative.  The rule should be construed to permit corroboration short of equally percipient testimony.  It is not necessary that the witnesses be in the same position to observe the declarant, it is only necessary that the witnesses be able to corroborate the declarant’s statement. 

B. Excited Utterances  

1. Unknown Declarant – (Miller v. Keating) – lack of excitement, must be evidence that the person saw what they are talking about and it has to relate the event they are excited about.  If this is in response to a question it is suspect?  If you ask what happened? And the response is the bastard cut her off in traffic?  The fact that it is in response shows that there was time for reflection.  If it is a self-serving statement it is also suspect and if self-serving and in response to a question it probably won’t be admitted 

2. What is the relationship between the excited utterance and the present sense impression?  Rule 803(1) and 803(2) are both derivatives of the common law rule res gestae (part of the thing itself) exception.  The admissibility of any statement which appears spontaneously is often analyzed under both rules.  A critical inquiry under each involves the timing of the event or condition and the declaration.  However, the central requirement under Rule 802(2) is that the declarant must be excited, while the central requirement of 803(1) is that the declarant must be so close in time to the event that he has no opportunity for reflection.  The respective Rules each prohibit an opportunity to fabricate, but in different ways.  Thus a statement may be admissible under both rules, or under only one but no the other.  The most significant exceptions between the two Rules are:

a) An excited utterance must relate to a “startling” event or condition,

b)  The present sense impression must “describe” the event, while the excited utterance need only “relate” to the event – the excited utterance exception thus allows a broader scope of subject matter coverage than does the present sense impression exceptions, and

c) The excited utterance exception of Rule 803(2) does not contain an express contemporaneity requirement.

3. When is a statement too far removed in time from the event to qualify as an excited utterance?  If the statement is made shortly after the even, the likelihood of its being found excited and thus admissible is increased.  Ordinary experience teaches that the stress of excitement tends to dissipate over time.  The issue, however, is not the passage of time as such but the state of mind of the declarant.  Even statements made several hours after the event can qualify for the exception, so long as the proponent can establish that the declarant was under a continuous state of excitement.  Circumstances that support admissibility even though a significant amount of time ahs passed include:

a) The nature of the event.  Some events are more startling than others, and so a declarant could be expected to be under the influence of such an event for a longer period of time.

b) Whether the declarant could be expected to be excited during the time between the event and the statement.

c) Whether the declarant was unconscious for all or part of the time between the event and the statement.  Generally speaking, time spent is an unconscious state does not give the declarant and opportunity to fabricate, and thus a statement made well after the event may be admissible under Rule 803(2) if made shortly after the declarant regains consciousness.

d) The nature of the declarant.  Some declarants, especially children, can be expected to be under the influence of the startling event for a longer period than others

e) The fact that the statement is self-serving to the declarant, while not dispositive, certainly raises the possibility that the declarant had time to reflect.

f) If the statement describing a previous event also predicts a future event  (e.g., something bad is going to happen), such a prediction generally shows deliberative, thought, not excitedness

4. For excited utterances, what proof is needed that the event actually happened?  The hearsay declaration itself may be sufficient to establish that the event occurred.  FRE 104(a) permits the judge, in deciding on admissibility issues, to rely on inadmissible evidence, including the proffered evidence itself.  Further the appearance, behavior, and condition of the declarant may establish that the event occurred.  Texas will allow the hearsay declaration itself to be sufficient to establish that the event occurred.

5. Must the event be unexpected?  Some courts have held that an event cannot be startling if the declarant has planned for the event to occur, and the event occurs as planned.  This presumes, however, that all the factors leading up to the event are within the declarant’s control.  Actually finding the evidence as a startling event because the event was not within the declarant’s control; even though hoped for, it was nonetheless a surprise when the event occurred.  Fore example, a person has to plan to win the lottery in order to win, but actually winning the lottery is certainly a startling event.

6. Split authority on whether the excited utterance of an incompetence will be admissible (3 year old saying that the dog bit me).

C. Statement of Existing Emotional or Physical Condition

1. Foundation and Relevance (United States v. Day).  The fact that the statement that “my leg hurts” was more a question of relevance (anything could have caused the leg to hurt, not necessarily that the alleged fight caused the leg to be hurting).  Wilks saying, boy my head hurts is admissible.  But saying that my head hurts, but not as bad as it hurt yesterday – only half is admissible the description of what is currently happening to Wilks’s body and the listener is there to corroborate it.  You can’t look backwards on a statement of “existing” physical condition (important for exam, it is based on recollection).  In Wilks’s wife’s “Mary had a little lamb insanity case,” he can get in her statement that I feel disoriented or crazy and feel like reciting nursery rhymes.  You can look backwards (an exception to the exception’s exception), if it relates to the execution, revocation, identification, or terms of declarant’s will, which is a statement that I am acknowledging it now that I am leaving the money to Abby and I made the will two weeks ago.  It is my present state of mind to leave the money to Abbey and, therefore, is admissible.

D. Statement for Treatment or Diagnosis

1. Causation (Rock v.  Huffco Gas & Oil Co.) – statements made to the doctor to help the doctor treat or make a diagnosis.  The doctor can state that the plaintiff’s ankle hurt last week, some causation of the pain may be allowed, but not details of the accident (can say that I broke my leg in a car accident, but can’t say that the car accident was a result of the car running the red light).  Generally speaking, I am not going to lie to someone who is going to treat me and help me.  Where you got injured is not necessary for treatment is the case of I got a splinter at work (important for worker’s comp and won’t be allowed as testimony).  An injury that happened at Three Mile Island will be admissible because the doctor needs to know that for treatment.  Child abuse cases can get in the identity (who) because it is important to treat the child psychologically.

2. Must the statement be made to physician?  Statements to family members and social workers have been held admissible under the medical diagnosis or treatment exception, so long as the statements were made for the purpose of obtaining medical treatment or diagnosis.  Example is where the mother tells the doctor that the 3 year old said he had tummy ache.

3. Is the exception broad enough to cover statements of medical history, or statements attributing causation of fault?  Rule 803(4) breaks with prior practice by admitting statements regarding past symptoms, medical history and those which relate to the cause of the injury, wherever these statements are pertinent to treatment or diagnosis.  The drafters took the position that statements of medical history and causation are likely to be reliable at least insofar as reasonably pertinent to treatment or diagnosis, given the motive for making the statements, and the reliance thereon by medical personnel.  On the other hand, statements attributing fault are ordinarily excluded under the rule, because they do not further and are no pertinent to the patient’s treatment or diagnosis.  The Advisory Committee provided a pertinent hypothetical:  a patient’s statement that he was struck by an automobile would qualify, but not his statement that a car was driven through a red light.  There is a major exception to the principle that statements attributing fault are not within the exception, in cases involving child abuse.  The pertinence prong of the rule is satisfied because the identification is pertinent to the treatment of the child victim.  The doctor must not only be concerned with the child’s current physical condition but also with the child’s future welfare and safety and psychological well-being.  Courts have begun to extend the principles of established in child abuse to other cases involving domestic abuse, allowing statements identifying the perpetrator to be admitted.  The domestic sexual abuser’s identity is admissible under Rule 803(4) where the abuser’s identity has such an intimate relationship with the victim that the abuser’s identity becomes reasonably pertinent to the victim’s proper treatment.

4. Are statements made to medical experts for purposes of litigation admissible under the exception?  FRE 803(4) makes a departure form the analogous CL exception in its treatment of statements made to non-treating physicians.  Under CL statements made to a doctor consulted solely for the diagnostic purposes (such as in anticipation of litigation) were not considered sufficiently trustworthy to escape hearsay proscription.  Rule 803(4) permits testimony of a non-treating physician as substantive evidence.  The rationale is that the doctor consulted for litigation purposes would at any rate testify to the nature of statements given to him by the patient as a basis for forming his or her opinion, as permitted by Rule 703.  The drafter believed that despite instructions to the contrary, juries tended to treat evidence admitted under Rule 703 as proof of the facts stated.  Even if a doctor is retained solely to testify as a witness, statements made to that doctor are admissible under Rule 803(4) since the doctor is retained for “diagnosis,” and the Rule abolishes all distinctions between doctors consulted for treatment and those consulted for diagnosis.  Some courts say that it is untrustworthy because the doctor is retained by the litigant.  Other courts say that it is admissible because you can ask the doctor his opinion and once the opinion is given you can ask what he based his opinion on and the doctor will testify as to what the patient told him

5. Telling the paramedic that I was hit by a car going 90 miles per hour and my head went back and forth 17 times is important to the treatment (but not that the driver wore an Avis shirt).

6. If a defense doctor (not a treating doctor) checks out the patient, it will be admissible as a party admission (be careful!)

7. Can a statement made by someone other than the patient be admitted under the exception?  A statement made under Rule 803(4) need not refer to the declarant’s own medical condition.  If the declarant relays information about another person for purposes of treating or diagnosing that person, then the same guarantees of trustworthiness exist as when the declarant is seeking treatment for himself.  Accordingly, statements by bystanders, family members, and others, made for purposes of treating an injured person and pertinent to that treatment should be admissible under the Rule.

E. Hearsay Within Hearsay

1. Rule 805 Hearsay within hearsay.  Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.

2. The non-hearsay problem (United States v. Dotson) – have a hospital record (or police report) is admissible business record but within the record are hearsay statements and hearsay within hearsay statements and each of these statements must fit an exception 

3. Although hearsay within hearsay is covered in this chapter as a prelude to the business records exception, note that the analysis also applies to exceptions where declarant unavailability is required, and also applies to the Rule 801 exemptions to the hearsay rule.

F. Business Records Exceptions

1. Based on the old CL shopkeeper’s rule that he couldn’t testify in his own case because he was untrustworthiness and so his employee would be called as a witness.

2. There is a proposed amendment to 803(6), which is similar to Texas, which allows business records to be authenticated and certified, so that a witness doesn’t have to be called to testify.

3. The Duty Requirement (Johnson v. Lutz) – first they are saying statements made by those with a duty to report or by those who prepared the statement are admissible.

4. Kelly v. Wasserman (also the duty requirement) – the welfare file is admissible and within the file is the “defendant told me this,” which is considered a party admission.  Must get the record admitted as a business record.  After that, what about the things in it?  It is admissible if the person making the record had personal knowledge, but what about statements made by others of which the person making the record has personal knowledge.  Police report saying I got to the scene and saw the car overturned with the wheels turning is admissible, I asked my partner to measure the skid marks and they were 30 feet long is admissible, the driver comes up to the officer and says I was late for work and should not have been speeding and will be allowed as a party admission or declaration against interest, the other driver comes up and says the driver of the overturned car was going at least 80 mph, will not be admissible as too self-serving, the statement of a crying by-stander picking glass out of her head who said I wouldn’t have been hurt if car hadn’t been speeding will be admissible as an excited utterance, and the officer’s statement as to in his opinion Driver 1 was at fault due to negligence is inadmissible. 

5. Nurses notes in a hospital file are wonderful in a hospital file, all her entries are admissible because it was part of her duty to report, passerby tells the nurse that the patient said that his leg hurt all last week (looking back, but carrying the message to the nurse for treatment or diagnosis).  It’s is raining outside – not admissible, irrelevant.  Saw patient at 11:30 p.m. and he was alert and he said his wife shot him, is not admissible, or at 11:40 p.m. the patient asked for last rites and said he didn’t think he would live through out the night and his wife shot him would be admissible if he is unavailable for trial, nurse records “in my opinion, the patient is suffering from TB” is inadmissible unless she is an expert nurse in TB.

6. Hearsay within hearsay makes wonderful EXAM questions 

7. Which approach to the duty requirement do the Federal Rules take?  The informant must have knowledge and be acting for the business when he reports the information.  The fact that the qualifying witness could not identify the person who completed the record, or when the record was completed was a question of weight and not admissibility.

8. Does Kelly v. Wasserman make sense after a hearsay within hearsay analysis?  Courts have found three ways in which the hearsay concerns arising form transmission of information to the recorder who has no personal  knowledge of the event can be satisfied:

a) The report to the recorder from the observer is pursuant to a business duty – meaning that the same guarantees of reliability apply to the observer and the recorder 

b) The underlying statement satisfies another independent hearsay exception, or can in some way be verified for accuracy

c) The underlying statement is offered for a non-hearsay purpose

9. What are the foundation requirements for business records?  Who is competent to establish those requirements?  While a records custodian is a proper witness for establishing the foundation requirements of a business record the Rule provides for a much more expansive class of witnesses who can establish foundation.  A witness is a “qualified witness” if he or she has acquired knowledge of how the records are kept, and can testify that they are kept in the ordinary course of business activity.  It is important to note that the witness need not have any personal knowledge of any particular recording or how it was made.  The witness can obtain the knowledge from the statements of others.  The records themselves can show that they were made in the ordinary course of business if they are neat, precise, and looked routinely recorded.  Law enforcement agents can give proper foundation for business records of any entity engaged in criminal conduct.  It is clear that the proponent of the record must produce a witness with knowledge of how the records are kept.  Unlike public records, business records are not self-authenticating.  It must also be shown that the information recorded is the type of information that is recorded in the ordinary course of a regularly conducted activity, and that it is the regular practice of the business to record such an event.  If the event recorded is an isolated incident, or where it is a recurring event that is not recorded as a matter of regular practice, the guarantees of reliability supporting the business records exception do not exist.

10. The Germaneness Requirement. (Palmer v. Hoffman) – the railroad is not in the business of making accident reports because it could be very self-serving.  Incident reports made by a hospital which could be considered done in an independent matter to get the facts out may be admissible (and could also be used be used against you as a party admission)

11. Is the court’s analysis that an accident report isn’t a business record supported by the language of the statute?  Most courts interpret Palmer as precluding records prepared in anticipation of litigation, where the records are favorable to the party who prepared them.  But if the report is unfavorable to the party who prepared it, it will be admissible since in inference of suspect motivation can be drawn.

12. Does the trustworthiness requirement in the rule mean the records are admissible whenever they are determined to be trustworthy?  The Rule authorizes a trial court to exclude a record where the circumstances of its preparation indicate that the record is untrustworthy. But the rule does not support the converse proposition, that a record is admissible simply because it is trustworthy.  Even a trustworthy record must satisfy the other admissibility requirements of the rule; there must be a regular practice of recording an event, which occurs in the ordinary course of a regularly conducted activity.  If a record is not one of a routine recording of a routine event, it cannot be admitted under Rule 803(6) even if there is no dispute that the record is trustworthy.   This is because the federal rules have established admissibility requirements for each exception, which must be met.  The rules specifically reject an approach to hearsay which admits a statement whenever if is trustworthy under circumstances.  Such an argument is permissible only under the residual exception.

13. Are computerized records admissible under the business records exception?  Yes, if the record is a printout, it is not problematic that the printout was made in anticipation of litigation, so long as the data compiled in the printout was entered into a computer at a time when there was no suspect motivation.  You don’t have to prove the accuracy of the software or the reliability of the computerization but it will bolster the minimal foundation, so no extra foundation is required. The standards for admitting computer records are no more stringent than for other business records.

14. Note that there are 3 hearsay exceptions which overlap to some extent with the business records exception (pp651-652)

a) Recorded Recollection, Rule 803(5) – once knew the facts and has now forgotten and he must vouch for its accuracy, but I don’t remember it now (then how can you vouch for it now).  It can only be read into evidence, but can’t be admitted as an exhibit.

b) Absence of entry in records kept in accordance with the provision of Rule 803(7)

(1) Rule 803(7) does not specifically require foundation testimony from a custodian or other qualified witness.  The first step in any Rule 803(7) analysis is to determine whether the record qualifies under Rule 803(6) since, if it does not, Rule 803(7) cannot be used

c) The exception for public records, Rule 803(8)

d) If you always record power outages and in August 2000 there were no entries of power outage can be admitted to show there was not outage in August 2000 (business records can be used negatively to enable admission)

G. Public Records

1. Rule 803(8), public records and reports.  Usually involves investigations after an accident and it is usually under this exception that we bring in lab reports and breathalyzer results.  Police reports are not allowed in a criminal case under either the public records or business records.

2.    Factual finding (Beech Aircraft Corp. v. Rainey) – JAG report that the accident was admissible as a factual findings

3. Why have a special exception for public records when there is already an exception for records of regularly conducted activity?

a) It is assumed that public officials perform their duties properly and that, given their multiple duties, it is unlikely that they will be able to remember the details of individual transactions independently of their records

b) The exception often eliminates the need for public officials to testify, freeing them to spend more time performing their public duties

4. The major differences in admissibility between business and public records:

a) Public records may be reliable and admissible even though they do not satisfy the regularity and contemporaneity requirements of business records and

b) Public records may be admitted without the testimony of a foundation witness 

5. What is the scope of the exclusion for law enforcement reports in criminal cases?  While a report which is ministerial in nature and made without contemplation of specific litigation (i.e., a lab reports) is admissible, those law enforcement reports that are adversarial and evaluative in nature are ordinarily excluded, consistent with the exclusionary intent of Rule 803(8)(B) and (C)

6. What is the relationship between Rule 803(6) and Rule 803(8)?  If a report is inadmissible under Rule 803(8) can it be admitted as a business record?  Law enforcement report that is excluded under Rule 803(8) will not be admissible as a business record under Rule 803(6) because such a report is by definition untrustworthy and inadmissible under both rules.  There is no conflict between the rules.

7. What limitations exist on the admissibility of investigative reports in civil cases?  Most of these limitations are imposed by the courts pursuant to the trustworthiness clause of Rule 803(8).  The most important limitations are:

a) An opinion, to be admissible, must be made by a qualified person, and must be based upon sufficient information and investigation.  Thus, while opinions are not automatically excluded, they must satisfy standards of trustworthiness that are parallel to those contained in Article VII of the Federal Rules.

b) For similar reasons, opinions that are nothing more than legal conclusions are ordinarily excluded.

c) If the report is not a final report, but is merely preliminary or tentative, the report is not admissible since it is not considered to contain “factual findings” as that term is used in the Rule (to mean final statements made at the end of the investigative process).  Otherwise, an entire agency determination process will be piggy-backed into a trial.

d) If the report has been revoked or superceded by the agency that prepared it, it no longer contains factual findings within the meaning of the Rule.

e) Exclusion of factual findings may result if the preparer of the report did not have personal knowledge of the underlying facts, and the information used to make the finding was communicated to the preparer under untrustworthiness.  Example is where a public employee bases his report on information received from a private citizen and it will not be used unless the statement from the third party private citizen:

(1) Was made pursuant to a duty to report

(2) Must satisfy an independent hearsay exception

(3) Must be offered for a non-hearsay purpose

f) Exclusion of the report is possible if the report seems to have been made subject to a suspect motivation.

g) Factual findings and conclusions made for a hearing are, for good reason, considered more trustworthy than findings made without a hearing.  If ex parte where the adversary has no opportunity to respond with be a strong implication of untrustworthiness.

h) The timeliness of an investigation is a factor in any inquiry in to trustworthiness (want a short amount of time between the event and the investigation).

8. Note that the Federal Rule provide a hearsay exception for the absence of a public record, rule 803(10).  The key to satisfying Rule 803(10) is evidence that a “diligent” search failed to disclose the existence of the absent record.  The relevant circumstances must be provided in the affidavit to shoe a diligent search was conducted (such as the method of search and the safeguards undertaken to prevent an error.

a) Similar to using the business records negatively.

9. Rule 804(5) and 803(24) were residual exceptions that were combined in Rule 807 

H.   State of Mind

1. Rule 803(3), Then existing mental, emotional, or physical condition.  A statement of the declarant’s then existing emotional or physical condition, but not including a statement of memory or belief to prove the fact remembered or believed unless is relates to the execution, identification, or terms of the declarant’s will.

2. Future conduct (Mutal Life Insurance Co. of New York v.Hillmon) – CL decision that allows intentions as some evidence that you really did what you said you were going to do.  “I intend to go to Dallas in my Mustang with Joe.”  Is that some evidence that Joe went to Dallas?  Yes, per Hillmon and the circuits are split on this (it is also evidence that I went to Dallas and that I took in my Mustang).  Must remember that you can’t look back.  I am going to the shop to help Norton, Norton asked me to (will only allow half of it:  “I am going to the shop to help Norton” is allowed against Norton but “Norton asked me to” looks back and is not admissible because of the double memory problem).  The House Committee wanted to limit this rule to not be used against the non-declarant (Texas allows it against the non-declarant); however, the Senate Committee and the Joint Committee were silent on the limitation.  Using the declarant’s intentions as evidence that he did something.

3. How would Mutual Life Ins. Co. of N.Y. b Hillmon be decided under the FRE?  “I am going to meet Joe and buy some drugs from him” should probably just be used to show my state of mind and not Joe’s state of mind.  The rationale of the state of mind exception does not apply to conduct of the non-declarant.  A declarant might have a unique perception of his own state of mind, but he has no special perception into the thoughts and feelings of another person.  The report of the House Judiciary Committee stated that it intended the rule to be construed to limit the Hillmon doctrine so as to render statements of intent by a declarant admissible only to prove his future conduct, not the future conduct of another person.   The courts are divided with some following the limitation and others saying that while the statement cannot be used to prove intent or conduct of another, it can be used for the inference that the declarant carried out his intended action.  A compromise position (2nd Circuit) says that the statement can only be used against the declarant and can be admitted against the non-declarant only when there is independent evidence which connects the declarant’s statements with the non-declarant’s activities.

4. What is the relationship between the Hillmon doctrine and Rule 403?  Evidence of a declarant’s state of mind is admissible only when it creates some inference with respect to a disputed issue, and then only if the probative value of the statement in proving the declarant’s state of mind is not substantially outweighed by the unfair prejudice suffered by the non-offering party.  The D.C. Circuit has set forth an analysis that must be undertaken when the victim’s expression of fear of the defendant is offered under Hillmon:

a) When it involves the defendant’s claim of self-defense, the defendant’s assertion that the deceased first attacked him may be rebutted by the extra-judicial declarations of the victim that he feared the defendant.

b) Where the defendant seeks to defend on the ground that the deceased committed suicide, evidence that the victim has made statements inconsistent with a suicidal bent are highly relevant.

c) A third situation involves a claim of accidental death, where the defendant’s version of the facts is that the victim picked up defendant’s gun and was accidentally killed while toying with it.  In such cases, the deceased’s statements of fear as to guns or the defendant himself are relevant in that they tend to rebut the defendant’s defense.

d) Even in these cases, where the evidence if of a highly prejudicial nature, it has been held that it must be excluded in spite of a significant degree of relevance.

5. Don’t forget the exception to the exception relative to wills.

6. Past Acts (Shepard v. United States) – saying her husband poisoned her is not allowed to show she he didn’t commit suicide (a non-hearsay purpose) because it was too prejudicial and it was also looking backwards saying that the husband did something to her will not be allowed because it looks backwards

7. Learned Treatise, Rule 803(18), this is a big change.  The traditional rule is that you may use a learned treatise to impeach the credibility of a witness.  Use authority that the person recognizes to impeach the witness.  Use Gray’s anatomy against the expert testimony being given.  Evidence in the record to show that the doctor disagrees with Gray’s and Gray is not there to testify (but there is still not evidence in the record that lasagna poisoning causes broken legs).  However, the rule has now changed and allows it in as substantive evidence (that kelp actually reduces fat) and not just for impeachment.  Treatises are used frequently for impeachment.  When doing a deposition in a doctor’s office, take note on what treatises he has in his book shelf and then try to use information in those treatises to impeach the doctor.  Can also bring in all this book stuff on direct (CRAZY per the Professor)

8. Impeachment (Reilly v. Pinkus)

9. The prior FRE 803(18), could only be used to impeach an expert witness, now FRE 803(18) permits the admission of a learned treatise as substantive evidence as long as the literature is authoritative.  What requirements must be met to establish authority?  For a learned treatise to be admissible for its truth, the proponent must establish that the expert recognized the specific publication as authoritative.  It is clear, however, that the rule will not apply in the absence of any showing of authoritativeness, unless it is so obvious that judicial notice can be taken

10. The Residual Exception, Rule 803(24)

XIV. Hearsay and the Confrontation Clause

A. Confrontation Clause

1. The Confrontation Clause of the Sixth Amendment of the US Constitution provides:  “In all criminal prosecutions, the accused shall enjoy the right … to be confronted with the witness against him.

2. The Confrontation Clause serves two purposes:

a) To allow a defendant the right to face his or her accusing witness in open court for truth-testing cross examinations

b) To give the jury the opportunity to determine the credibility of the witness through observation of the witness’s demeanor.

3. The confrontation clause is applicable in state court proceeding by virtue of the Due Process Clause of the Fourteenth Amendment (per the Pointer v. Texas case).  

B. Confrontation Clause vs. Admission of Out of Court Declarant 

1. Hearsay is excluded from evidence for the same reason as underlies the Confrontation Clause – such declarations are generally not subject to cross-examination and thus are considered unreliable.  The hearsay rules and the Confrontation Clause stem from the same roots.  The hearsay rules, however, recognize that there are means other than cross-examination for assuring reliability of the out-of-court statement.  The conflict between the Confrontation Clause and the hearsay rule arises as a result of the exclusions from and exceptions to the definition of hearsay, which allow a vast number and type of out-of-court declarations to be admitted into evidence without the declarant being present in court for confrontation and cross-examination by the defendant.  The FRE provide at least 31 types of out-of-court statements that are not rendered inadmissible by the hearsay rule.  Courts must reconcile the defendant’s rights under the Confrontation Clause with the Rules of Evidence that allow for admission of statements which are excluded from the definition of hearsay or deemed exceptions to the hearsay rule.

C. The Two-Part Test 

1. Ohio v. Roberts – witness must be unavailable and his prior testimony must bear some indicia of reliability.  If you have an opportunity to cross-examine and the defense elects not to, it is still considered an opportunity to cross-examine.  This case is slightly different because she was a defense witness and the defense did question her (direct examination) at the preliminary hearing. The prosecution must make a good faith effort to locate the witness.  Can’t change attorneys and get the evidence in (by saying that I had an incompetent attorney at the preliminary hearing); otherwise, clients would be firing lawyers all the time and there is a presumption in the law that all lawyers are equal and there is not difference.  It clearly fits the prior testimony exception, but so what, it won’t be allowed if it violates the Confrontation Clause.  Testimony is so trustworthy that it is deemed trustworthy for both hearsay and the Confrontation Clause.  The defense can still try to impeach the credibility of the unavailable witness’s prior testimony. 

2. Idaho v. Wright – using the residual exception to the hearsay rule violates the Confrontation Clause.  The exception must be a firmly rooted exception.  Particularized guarantees of trustworthiness.  The 3 year old is incompetent to testify and the prosecution is trying to get the evidence under 803(24), the residual clause and the Supreme Court doesn’t allow it.  The precedents have recognized that statements admitted under a “firmly rooted” hearsay exception are so trustworthy that adversarial testing would add little to its reliability and 803(24) is not a firmly rooted exception.  The corroboration and the trustworthiness but must be in the statement itself and not from the outside evidence (such as evidence of the abuse, the treating doctor’s testimony, and the fact that she had been in the defendant’s custody).  The corroborating physical evidence was irrelevant relative to the statement, it could not be used.  The dissent says corroborating evidence should be used to determine the trustworthiness of a statement

3. In other words, if the declarant’s truthfulness is so clear from the surrounding circumstances that the test of cross examination would be of marginal utility, then the hearsay rule does not bar admission of the statement at trial:

a) The excited utterance exception, for example, is that such statements are given under circumstances that eliminate the possibility of fabrication, coaching, or confabulation, and that therefore the circumstances surrounding the making of the statement provide sufficient assurance that the statement is trustworthy and that cross-examination would be useless.

b) Likewise, the dying declaration and medical treatment exceptions to the hearsay rule are based on the belief that persons making such statements are highly unlikely to lie.  The sense of impending death is presumed to remove all temptation to falsehood and to enforce as strict adherence to the truth as would the obligation of an oath.

c) The circumstantial guarantees of trustworthiness on which the various specific exceptions to the hearsay rule are based are those that existed at the time the statement was made and do not include those that may be added using hindsight.

d) Our precedents have recognized that statements admitted under a “firmly rooted” hearsay exception are so trustworthy that adversarial testing would add little to their reliability.

4. United States v. Inadi – in this case it was decided that the government has not constitutional obligation to produce a declarant whose statement was admissible as co-conspirator hearsay.  The second, indicia of reliability, prong has since been satisfied by “firmly rooted hearsay exceptions,” such as conspirator statements, without any showing of particularized guarantees of trustworthiness.  The analysis in this case clearly implied that the Confrontation Clause does not demand production of declarants when the hearsay qualifies under a Rule 803 exception.  This issue in this case was whether the co-conspirator must be available to get the co-conspirator’s statement into evidence.  The statement of the co-conspirator made out in the field is independent and different from just in-court testimony.  If it is so crucial to the prosecution (and can’t be replicated and they derive their significance from the circumstances under which they were made) shouldn’t we strive to have the statements be admissible (yes, per the Supreme Court).  On the other hand, if the statements are that important to the prosecutor’s case, shouldn’t we require the prosecution to produce the witness so he can be cross-examined and to explain the statement.  Also, we should not require to defendant to subpoena witnesses (it is not his burden).  Dissent says we must also consider the source of these statements – not usually that reliable and truthful, after all they are criminals.

5. If the out-of-court statement is being made of other than the truth of the matter asserted, there is not confrontation issue.

6. Assume that a hearsay statement qualifies for admissibility under one of the hearsay exceptions in the Federal Rules.  So the hearsay rule in satisfied.  Does this mean that the Confrontation Clause is satisfied as well?

a) If an our-of-court statement is admissible either as not say under Rule 801(c ) or as fitting within a hearsay exemption under Rule 801(d), it most certainly satisfies the Confrontation Clause when it is offered against a criminal defendant.  This includes:

(1) Not hearsay rule of 801(c )

(2) Prior statements of testifying witness per Rule 801(d)(1), which states it is only the “opportunity” for cross-examination by not cross-examination that is effective in whatever way and to whatever extent, the defense may wish that is guaranteed

(3) Admissions per Rule 801(d)(2) – clearly a person has no right to confront himself.  Relative to 3rd parties the court required a showing of the declarant’s unavailability and the indicia of reliability,” affording the trier of fact “a satisfactory basis for evaluating the truth of the prior statement.”  The court limited the first, necessity prong to “weaker substitutes for live testimony” not having “independent evidentiary significance” such as former testimony, grand jury testimony, depositions, and perhaps custodial confessions.  The second prong is indicia of reliability.  The first prong is also called a production prong.

(4) It seems clear that if a hearsay statement is admissible as an agency admission (co-conspirator) under Rule 801(d)(2), it automatically satisfies the Confrontation Clause as well.
b) The Confrontation Clause and Rule 803 Categorical Exceptions.  The Supreme Court has come quite close to holding, if it has not in fact held, that a hearsay statement offered against a defendant in a criminal case will automatically satisfy the Confrontation Clause if it is admissible under one of the Rule 803 exceptions

(1) The production prong requires that the production of the declarant for cross-examination be of “remote utility” to the defendant.  Production is applicable only when the hearsay statement is a weak substitute for in-court testimony, such as the testimony at a preliminary hearing. The second prong is that the statement must bear adequate indicia of reliability.  Reliability can be found in two ways:

(a) If the statement fits a firmly rooted hearsay exception, then it is automatically considered reliable, without having to look at the particularities of the statement.

(b) If the statement does not fit such an exception, it must overcome a presumption of unreliability; this presumption is overcome when the state shows that the hearsay has “particularized” guarantees of trustworthiness.”  This is referred to as the reliability prong.

(2) The Inadi case implies that the Confrontation Clause does not demand the production of declarants when the hearsay qualifies under a Rule 803 exception.  This is based on the premise that a statement meeting the admissibility requirements has evidentiary significance equal to or greater than the in-court testimony.

(3) The Confrontation Clause never requires the production of an available declarant so long as the hearsay statement has probative value “that could not be duplicated simply by the declarant later testifying in court.”  The Supreme Court specifically held that statements offered as excited utterance and medical statements are constitutionally admissible even though the declarant is available and not produced.

(4) All but the residual exception are “firmly rooted.”  The court has focused not on whether the exception guaranteed reliability, but rather on whether the exception has been traditionally accepted by the Courts.  Rule 803 exceptions that essentially codify well-established common law hearsay exceptions are undoubtedly firmly rooted.  These include, as a minimum, excited utterances, business records, state of mind statements, and past recollection recorded.

(5) The court also concluded that a hearsay exception can be firmly rooted even if it is a relatively new exception, so long as it has been adopted in the Federal Rules and a large number of the states.  This is a strong argument that all of the Rule 803 categorical exceptions are firmly rooted, since all of them have been adopted in some form or other by a healthy majority of all states.

(6) Even if not firmly rooted, a statement falling under such an exception will almost certainly satisfy the reliability requirement of the Confrontation Clause anyway because they have particularized guarantees of trustworthiness in that they require a showing of circumstantial guarantees of trustworthiness which will satisfy the constitutional command.

(7) In summary, the admissibility requirements of the Rule 803 exceptions generally guarantee that a hearsay statement falling within one of the exceptions will also satisfy the reliability requirements of the Confrontation Clause.

c) The Residual Exceptions and the Confrontation Clause

(1) The sui generis nature of the residual exceptions warrants special treatment because the requirements of the hearsay exception and the requirements of the Constitution tend to collapse in a rather unique way.

(2) Under Rule 804(b)(5) the declarant is by definition unavailable.  Under the residual clause the statement must be “more probative” than other reasonably available evidence; specifically to be admissible it must be more probative that the trial testimony that could come from an available declarant.

(3) The Supreme Court has ruled that the residual exceptions are not firmly rooted, because they accommodate ad hoc instances in which statements not falling within a recognized hearsay exception might nevertheless be sufficiently reliable to be admissible at trial.

(4) Admissibility under the residual exception is itself determined on a case-by-case basis identical to that governing non-firmly rooted hearsay so that where the residual hearsay is offered against a criminal defendant, the trustworthiness analysis for the residual exception is that same as the trustworthiness analysis for the Confrontation Clause.  The standards must be congruent because it makes not practical sense to hold a statement trustworthy enough for the residual exception but not trustworthy enough for the Confrontation Clause.  Both require a case-by case approach and there is no reason to have a two-tiered case approach to determine the reliability of the statement.

d) Rule 804 Exceptions and the Confrontation Clause

(1) Rule 804(b) exceptions clearly satisfy the production prong, since the declarant must be found unavailable for the exceptions to apply.  There is no need to have two standards of availability, one for the exceptions and one for the Confrontation Clause, so courts apply the Rule 804(a) requirements in criminal cases with a production requirement.  What this means is that the prosecution must make a good faith effort to produce the declarant; the rule of thumb is that the prosecution must use the effort it would have used to produce the declarant if it had not had the declarant’s statement in hand.

(2) As to the reliability prong, there is strong argument that Exceptions 804(b)(1)-(4) are each firmly rooted and will therefore automatically satisfy the reliability prong

(a) Prior testimony

(b) Dying declarations

(c) Declarations against interest (although statements against penal interests are not firmly rooted, it will likely satisfy the reliability requirement of the Confrontation Clause because the prosecution would have to show particularized guarantees of trustworthiness in the making of the statement and certainly a disserving statement would help to qualify the statement under the Confrontation Clause non-firmly rooted hearsay.

(d) Statements of pedigree

(e) It must be remembered that the reliability requirements of the Confrontation Clause cannot be satisfied, even in part, by corroborative evidence.

D.    The Bruton (confession of a co-defendant against a co-defendant who hasn’t confessed at all) Issues

1. Richardson v. Marsh (can use the confession as long as we delete references to the co-defendant, there is only an inference to the non-confessing defendant, and the jury is instructed not to use the confession against the non-confessing defendant) – the confrontation rights are violated when the confession/statement of one co-defendant is used to do-in another co-defendant.  In Bruton there was too much of a direct tie-up to be able to instruct the jury to disregard the confession relative to the co-defendant whose rights are being violated.  Having separate trials is not ideal because it could result in different outcomes for the co-conspirators and judicial inefficiency.  The dissent thought there was still too much of a tie up resulting in profession. Reference to the Harris case (can use improper confession, no Miranda warning, to impeach the witness even if you can’t use it for admission or as an exception) and the Walters case where the heroin was not allowed as an exhibit but was allowed into evidence when he said he had never been in possession of heroin (to show that you may get the evidence in for other than the truth of the matter asserted). 

2. Cruz v. New York – even if the co-defendant confession is used against a defendant who has already confessed, it will not be admissible (unless all references removed and the jury instructed accordingly).  The rationale is that if the defendant is trying to discredit his own confession, the confession of the co-defendant will be devastating to the defendant’s case.  Cruz applies Bruton, even if the present defendant has confessed as well.

3. The “post-custodial” confession in Bruton was made by a co-defendant Evan, who said “Bruton and I did the crime.”  Would the confrontation problem have been solved if the statement were redacted to state that “Another person and I did the crime?”  A redaction to “we did it” was held insufficient and reference to “another individual” was held to be an insufficient redaction.

4. Can the Bruton problem be avoided by empanelling two separate juries?  The court held that the use of multiple juries does not deny defendants their constitutional right to a jury trial or, in the absence of identified prejudice, to due process of law.”  The court noted, however, that multiple juries should be used sparingly because their use can only magnify the problems inherent in join trials because of the need to insulate the juries from inadmissible evidence or argument

5. Does the Bruton problem require severance in the case is being tried to the judge?  Bruton has been held inapplicable to a bench trial of joined defendants, since the problem that the court was concerned about in Bruton was the jury’s inability to follow the judge’s instruction not to use one co-defendant’s confession against another

6. Does the prosecutor in a joint trial assume the risk of one co-defendant prejudicing another?  The prosecutor who tries defendants jointly assumes certain risks including the possibility that co-defendants have the opportunity to sabotage each other’s trial though unethical tactics (even though the government/prosecution did not perpetrate the prejudice).

7. Remember:  you can always impeach the credibility of the out-of-court declarant even if they are not in court.

XV. Shortcuts to Proof:  Judicial Notice and Presumptions

A. Judicial Notice (evidence of A that the jury may use to prove B, with judicial notice the jury is being told that B is true, and that renders the issue immaterial).  Must give counsel notice of judicial notice (that the west half of Texarkana is in Texas) and can be done at the pleading stage.  It is the strongest evidence possible, because the jury can’t do anything with it.  We can take judicial notice of our laws (i.e. Texas law).

1. An overview

2. Rule 201, Judicial Notice of Adjudicative Facts

a) Scope of Rule.  This rule governs judicial notice of adjudicative facts.

b) Kinds of facts.  A judicially noticed fact bust be one not subject to reasonable dispute in that it is either

c) Generally know within the territorial jurisdictions of the trial court or

d) Capable of accurate and ready determination by resort to sources whose accuracy cannot be reasonably be questioned.

e) When discretionary.  A court may take judicial notice, whether requested or not.

f) When mandatory.  A court shall take judicial notice if requested by a party and supplied with the necessary information.

g) Opportunity to be heard.  A party is entitled upon timely request to an opportunity to he heard as to the propriety of taking judicial notice and the tenor of the matter noticed.  In the absence of prior notification, the request may be made after judicial notice has been taken.

h) Time of taking notice.  Judicial notice m ay be taken at any stage of the proceeding.

i) Instructing jury.  In a civil action or proceeding, the court shall instruct the jury to accept as conclusive any fact judicially noticed.  In a criminal case, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially noticed.

3. The Common Law Rule (Varcoe v. Lee) – judicial notice that Mission Street is in the business district of San Francisco.  It was undisputed, common knowledge in the jurisdiction

4. What other facts have courts judicially noticed?  Law of thermodynamics, that an area is a high crime area, that Miami is a center for drug smuggling and money laundering, that gestation for humans is 9 months, national holidays, a city ordinance, that interstate wire communications are transmitted through the lines of Southwestern Bell, prevailing interest rates, the distance between Rota and Guam is 31 nautical miles, the procedure that clerks of the court use for docketing case, the customary rates charged by attorneys in the court’s jurisdiction, that only women can become pregnant, judicial notice of the Encyclopedia Judaica as learned treatise in a divorce proceeding.  Can get judicial notice if you show the court an authoritative source.  Opposing counsel can object to judicial notice by showing contrary evidence.

5. When is judicial notice not taken?  That it was common knowledge in 1955 that inhaling silica dust could lead to lung disease.  Judicial notice cannot be taken based on the judge’s personal experience of the effects of general anesthetic on a person’s cognizance in the hours after coming out from under the anesthetic.  A trial judge is prohibited from relying on his personal experience to support the taking of judicial notice.

6. Must a court notify the parties that it plans to take judicial notice of a fact?  There is no provision in Rule 201, which mandates the giving of notification that the court will take judicial notice.  The issue is addressed only indirectly through the second sentence of Rule 201(e):  “In the absence of prior notification, the request may be made after judicial notice has been taken.”  Because Rule 201 allows a court to take judicial notice sua sponte (per Rule 201c) at any stage of the proceeding (per Rule 201f) there are times when a fact will be judicially noticed as a part of the final judgment of the court.  The object of Rule 201(e) is to achieve procedural fairness by providing the opportunity for objection after the judicial notice has been taken.

7. Judicial Notice is Criminal Cases – Instructing the Jury (United States v. Jones) – in a criminal case judicial notice only means that there is something the jury infer.  Judicial notice is not conclusive for a criminal jury.  Don’t want to help the prosecution by telling the jury what they must believe.

8. Was United States v. Jones correctly decided?  Another viewpoint, is that in a criminal case, the court properly took notice, after the close of the government’s case-in-chief, of fact that supplied an essential but unproven element of the crime charged.

9. May jury knowledge be used as a substitute for proof?  The undeniable fact is that, during deliberations, jurors use their knowledge of the world and apply hundreds of facts, which have not been introduced into evidence.  The question arises as to how far courts should to in permitting jurors to rely on their own elementary and practical knowledge.

10. Legislative Facts (Advisory Committee’s Note).  Adjudicative facts are simply the facts of a particular case.  Legislative facts, on the other hand, are those, which have relevance to legal reasoning and the lawmaking process, whether in the formulation of a legal principle or ruling by a judge or court or in the enactment of a legislative body.  The usual method of establishing adjudicative facts is through the introduction of evidence, ordinarily consisting of testimony of witnesses.  A high degree of indisputability is the essential prerequisite for adjudicative facts.  Legislative facts are quite different.

11. Adjudicative Versus Legislative Facts (United States v. Gould) – judicially noting something that helps us to determine what the legislature meant or intended when you are taking judicial note of legislative facts.  Only comes into play when you have a case interpreting a statute.  Judicial notices makes your case go easier, a short cut.

12. Does the distinction between adjudicative and legislative facts work?

13. Why the difference?  The evidence rules impose fairly strict rules with respect to adjudicative facts and no limitations whatsoever on legislative facts.  One assumption may be that adjudicative facts, by definition, will have more of an impact on the fate of the parties, whereas, legislative facts, while playing a role in determining the outcome of the case, are not as threatening to the parties.  Another assumption may be that courts notice legislative facts all the time and cannot be expected to impose procedural constraints upon all the matters they may consider in interpreting a statute or a constitution.

14. Should notice be required?    The advisory note implies that it is acceptable for courts to take judicial notice of important legislative facts without affording the parties the opportunity to be heard.  When a judge departs form the theories, evidence, and argument so of the parties to embrace a new approach, the text favors participation by the parties.  The line between consulting and relying upon material facts not addressed by the parties and general background reading may be a fine one.  Yet, if one has to choose between too much or too little participation by the parties, we favor the former.

15. May a court take judicial notice of court documents?  It is well accepted that a court may take judicial notice of its own court documents and records, but it is not unlimited.  The notice must be for related proceedings and records in cases before the same court.

16. May a court take judicial notice of laws of foreign states and foreign jurisdictions?  The laws of the 50 states are not foreign to the US or its courts.  Thus, “the law of any State of the Union, whether depending upon statutes or upon judicial opinions, is a matter of which the courts of the US (federal courts) are bound to take judicial notice, without plea or proof.  A court may make its own determination of the policies and interests of a foreign state through judicial notice of the decisional, constitutional, and statutory law of that state.  However, it does not follow that a court will actually know or consider the law of the foreign state, and one relying upon such a law is not relieved form calling it to the attention of the court.  State courts are not bound like federal courts to recognize foreign law and some state courts require that the foreign law must be pled and proven in the party expects to rely on it.  Other state courts are given discretionary authority to recognize the laws of foreign states.  Neither federal nor state courts are required to take judicial notice of the laws of foreign countries.

B. Presumptions if the jury believes A, then they must believe B UNLESS there is some evidence to the contrary (rebuttable).

1. An overview – presumptions are devices that recognize logical or social assumptions.  Rebuttable presumptions are assumptions that are made but that may be overcome.  They are the subject matter of evidence law.  Irrebuttable presumptions are really rules of law and are outside the scope of the rules of evidence.  Examples of presumptions are:

a) The assumption that a properly addressed letter is received within a reasonable time after being mailed (arises from a routine experience)

b) The assumption that a child born during a marriage is the child of the husband and wife (arises from a sense of probability and social desire)

2. Rule 301, Presumptions in General in Civil Actions and Proceedings.  In all civil actions and proceedings not otherwise provided for by Act of Congress or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of non-persuasion, which remains throughout the trial upon the party on whom it was originally cast.

3. Rule 302, Applicability of State Law in Civil Actions and Proceedings.  In civil actions and proceedings, the effect of a presumption respecting a fact which is an element of a claim or defense as to which State law supplies the rule of decision is determined in accordance with State law.

4. The basic choice:  to shift the burden of persuasion or not in civil cases?  (James v. River Parishes Co.) – does the person that has to rebut the presumption have to do it with just a scintilla of evidence or by a preponderance by the evidence (which in effect shifts the burden of persuasion).  The presumption is that if the barge is afloat, the owners of the barge must disprove their negligence, which seems to violate Rule 301.  The court says Rule 301 doesn’t apply because this is a matter substantive maritime law.  If party shows some evidence (Nebraska and New Mexico, will only shift the burden going forward, do not burst the bubble) 

a) Inference – may (also called permissive presumption) – changes the arrow to a “may.”  If you believe A, you may believe B

b) Conclusive presumption – no such thing, it is simply a matter of substantive law

c) Presumption (changes the arrow to a “must” if you believe A, you must believe B – a form of aspirin for the temporary relief of having to prove a facts (it may come back to you to prove)

d) Unavailability to prove that one party or the other did it, series of carriers transporting something that arrived damaged and the presumption is that last carrier damaged it.

e) If you properly addressed and mailed something, there is a presumption that notice was given.  If letter carrier says I emptied that mailbox and there was no letter and this evidence changed the “must” to a “may” and the jury has an inference

f) Simultaneous death provisions (lots of presumptions, such as this, are based on public policy) in a plane crash to determine who gets the estate (if over 14, the younger survived or if under 14, the older survived or the husband survived because he was stronger than the woman).  The one that survived whose property we are talking about per Texas.

g) If the presumption is logical, such as mailing the letter, evidence will change the “must” to a “may” but if the presumption is illogical as the death provisions it wipes out the presumption entirely.  You can attack the A (the facts offered to support the presumption) and the presumption, the B.  If someone says that Wilks put the letter in the trash can instead of the mail box, the judge will instruct the jury that they must find that the party had notice if they find that Wilks put the letter in the mail box

h) The bursting bubble theory – just a little evidence will burst the bubble of the presumption (only Nebraska New Mexico don’t follow then bursting bubble theory)

i) The child of a married woman is presumed legitimate. 

5. What did common law courts doe with presumptions?  There had been substantial disagreements among common law Courts regarding the proper weight to be given a presumption.  There were two views:

a) Morgan view – the opponent of the presumption must establish, by a preponderance of the evidence in a civil case, the nonexistence of the presumed fact.

b) Thayer view – the opponent must merely offer credible evidence sufficient to support a finding contrary to the presumed fact in order to take the presumption out of the case. 

6. Why did the Federal Rules make the choice?  The Federal Rule provides that a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut the presumption.  But the burden of persuasion remains on the party on whom it was originally cast, despite an Advisory Committee preference for shifting the burden.  The Advisory Committee was of the view that a presumption would have too slight an effect if it merely served to shift the burden of going forward.  Rule 301 operates merely as a procedural device to shift the burden of producing evidence, exposing the opponent of the presumption to the risk of an adverse result on a directed verdict if he fails to present enough evidence to support a finding of the nonexistence of the presumed fact.

7. When does Rule 301 apply?  It applies to presumptions generally, but does not override statutory presumptions, constitutionally required presumptions, or even judge-made law in admiralty and maritime cases.  An example is the judge noting the Rule 301 has no application in suits under the Civil Rights Act of 1964 because such suits are cases in which an Act of Congress allocates the burden of proof.  The judge indicated regret at using the word presumption in an earlier opinion.

8. How much rebuttal evidence is required for the presumption to vanish?  The claimant must adduce evidence that would be sufficient to overcome a directed verdict.  The court reasoned that a party may rebut a presumption by introducing evidence which would support a finding of the nonexistence of the presumed fact.

9. What if a federal and a state presumption conflict? Only about one half of the states adopt the Rule 301 approach to presumptions.  Thus, when a state claim is appended to a federal claim, a conflict is certainly possible.  There are three possible solutions to this conflict:

a) A court could read Rule 302 as applying only in cases in which the presumption that relates to a fact that is an element of a claim or defense governed by state law has no bearing on any federal question involved in the case.  Such a reading would mean that federal law would predominate whenever there are conflicting presumptions

b) The rule could be read literally, in which case the rule of decision would be determined in accordance with state law, meaning that state law would predominate

c) Treat the presumption differently when dealing with the federal and state claims.  This view is probably correct with respect to a presumption that is not met with conflicting evidence.  Once evidence is introduced, however, situation is complicated and there is danger of confusion in instructing the jury.

d) An appropriate solution would be to follow the federal rule and apply it to both claims, in some but not all cases.  Since Rule 302 apparently reflects notions of comity and proper relationship of federal and state courts in a federal system, there is no reason to give it a wooden and inflexible reading.  And given the Supremacy Clause, it would seen that state law should give way to federal law when there is a federal cause of action in the case and when the use of conflicting presumptions would be confusing to the jury or unfair to the litigant.  It might give way to state interests in cases in which it is apparent that the state presumption is critical to proper application of state law, whereas the federal presumption upon on close scrutiny seems relatively unimportant in the federal scheme.

e) Where a presumption expresses both strong state and federal policies, a severance might well be the appropriate course.

10. Presumptions in criminal cases (County Court of Ulster v. Allen) – in a criminal case, a presumption only creates an inference (it shifts no burden to the defendant).  Dissent says you don’t ordinarily instruct the jury on inferences (too much emphasis on it and focused the jury’s attention to it).  Didn’t like the case because normally passengers don’t search the car before getting in. 

11. Why is there no federal rule on presumptions for criminal cases?  The Supreme Court approved a rule and submitted it to Congress in 1972, but Congress declined to enact the rule.  The concern in Congress was over the constitutionality of the rule.  The constitutional rule is that the prosecution must prove all elements of crimes charged against a defendant per In re Winship.  Presumptions are constitutionally suspect when they appear to conflict with a constitutionally mandated burden of persuasion.  An instruction as to a permissive inference is unlikely to raise a constitutional problem as long as the inference is rational.    

12. Do presumptions in criminal cases have any effect?  Some defense lawyers believe that when a jury hears a judge single out a piece of evidence for an instruction, the jury cannot help but understand that the judge has placed some emphasis on that evidence.  A permissive inference instruciotn is a kind of comment by the judge on evidence.

13. Rule 105 Summing up and comment by judge – federal courts can sum up the evidence and comment on the evidence for the jury and it has a powerful effect on the jury.  Federal judges rarely exercise this power. You don’t see this in Texas state courts.

XVI. Impeachment – can’t ask what witness had for breakfast, bacon and eggs is the response and examiner says Aha!  You had sausage and eggs.  This is not allowed it is a collateral matter.  Defendant in a homicide case testified how much he loved his wife and how faithful he was to her and this opened the door to the prosecution impeaching him with his past affairs (be careful).   

A. Introduction - Impeachment is the process of discrediting a witness.   This chapter will cover 10 modes for impeaching the witness.  The first four are the elements of competency:  oath, perception, recall, and communication.  The next three cover the ways to impeach the witness’s character for truthfulness.  These include impeachment by convictions, prior bad acts, and calling a character witness to say the first witness is a liar.  The next two, prior inconsistent statements and contradiction, deal with inconsistencies in the witness’s testimony either with his won statements or with the statements of another.  The tenth mode involves showing that the witness is biased and should not be believed.  This chapter will also cover rehabilitation of the witness after impeachment.  Impeachment may occur in two different stages:

1. Intrinsic - 

2. Extrinsic impeachment by extrinsic evidence occurs when the facts discrediting the witness come from sources other than the witness, such as documents or other witnesses.  It is generally said that a party may not put on extrinsic evidence to prove a collateral matter.

B. Extrinsic Evidence:  The Collateral/non-Collateral Issue – an issue is collateral when it is deemed to be so removed from the issues to be decided that extrinsic evidence will not be admissible.  In such a case the examiner must take the answer of the witness and may not prove the witness wrong with documents or other witness’s testimony.  A non-collateral issue is, conversely, an issue closely enough related to the issues to be decided that extrinsic evidence is admissible to impeach the witness.  Often the terms are used in a conclusory fashion and indicate little more than an opinion of whether extrinsic evidence is admissible on a certain point.

C. Impeaching  your own witness:  the vouching rule and its rejection by the FRE.

1. The vouching rule at common law was that a party could not impeach the party’s own witness.  The rationale was that the party calling the witness vouched for the truth of what the witness said.  The witnesses were to act a compurgators, witness who testify as to another’s innocence, usually friends of the party.

2. Today the vouching rule has been virtually abandoned.  Instead, the courts deal with what they perceive as abuses of the impeachment rules as those abuses arise.

3. The rationale for abandoning the vouching rule.  When witnesses are called, in some stranger’s lawsuit to tell things they saw, heard, or did, there is no reason in logic or common sense or fairness why the party who calls them should have to vouch for everything they say.  There is also the concern that a party would call a hostile witness as mere subterfuge to impeach that witness with evidence that would otherwise be inadmissible in order to get that evidence before the jury.  There are occasions when a party may seek to call a witness in an effort to use the rules of evidence in an improper manner.

4. Rule 607, Who May Impeach, The credibility of a witness may be attacked by any party, including the party calling the witness.

5. Are surprise and substantial harm prerequisites to impeaching your own witness.  At CL, the party calling a witness at trial could not impeach his credibility unless the party could show both surprise and substantial harm.  But Rule 607 of the FRE, allows impeachment of one’s own witness.

6. Are there limits to Rule 607?   Although the language of the rule is broad and, standing alone, would suggest that any party may attack any witness’s credibility, the other rules we examine in this chapter place limits on certain kinds of impeachment.  Rule 403 may serve as a limit on some impeachment, and the trial judge retains discretion under Rule 611(a) to protect a witness from unfair embarrassment or harassment.  An example being that the issue of narcotics use must be handled with some sensitivity because it can result in unnecessary prejudice and hostility toward a witness.

7. May judges decide that “enough is enough?”  Yes, if found that the defendant has ample latitude to attack the witness and that further impeachment on a collateral matter was not necessary to satisfy the demands of the Confrontation Clause.

D. Requirement of Good Faith Basis for Inquiry – common requirement for all of the impeachment modes is that any question dealing with a specific factual allegation be grounded in a good faith basis that the matter inquired into actually occurred.

1. The danger inherent in a situation without a good faith basis is that the jury will ignore the denial and presume the accuracy of the impeaching insinuation contained in the question, substituting this presumption for proof, resulting in a trial by insinuation and innuendo rather than a trial by properly introduced evidence.  We cannot elevate insinuation to the dignity of artful and proper cross-examination.

2. Generally speaking, when a matter is inquired into and denied on cross-examination, the court may require the impeaching party to provide some proof of their good faith basis.

E. The Impeachment Modes – YOU CANNOT CALL A WITNESS SIMPLY TO IMPEACH HIM, to get it to the jury that the light was green (i.e., what color was the light?  “Red”  Didn’t you tell me last week that it was Green?) – not allowed. 

1. The oath requirement is typically challenged in one of two ways:

a) First, if a witness, typically a child, does not “understand the duty to testify truthfully” the witness may be held incompetent.

b) Second, formerly the oath could be challenged by arguing that the witness had not belief in God, thus, was not credible.  However, the FRE requires that a witness “declare that the witness testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’s conscience and impress the witness’s mind with the duty to do so.  Thus, a witness may make a secular declaration to tell the truth.

2. Rule 610, Religious Beliefs or Opinions.  Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness’s credibility is impaired or enhanced.  (Non-mainstream religions are not admissible for impeachment).

3. If you are going to impeach somebody’s credibility, make sure you are successful at it, don’t do the 17 seconds testified to v. the 18 seconds in the deposition.

4. Beliefs impairing credibility; general rule of exclusion (United States v. Sampol)

5. Is evidence of religious beliefs ever admissible?  Evidence about religion does not always relate to credibility, and such evidence may be admissible for other reasons, such as:

a) The show employment (by the church) and damages or damages in a Christian Scientist case for not allowing medical procedures

b) To show hardship – after injury, how difficult it is to attend church

c) To show motive.  The court allowed evidence of the defendant’s involvement in the religious sect of Rev. Sun Yung Moon in order to show the defendant’s motive to threaten President Reagan.

d) To show bias.  Disclosure to affiliation with a church which is a party to the litigation would be allowable under the rule.

6. Mode 2:  Perception – how many fingers am I holding up? Type of questions.  Alcohol and drugs fall under this mode.

7. Mode 3:  Recall breakfast hypothetical or bank teller remembering one customer out to 87,000 over the past years and comparing it to if she can remember what she had for dinner last month is admissible is allowed to test the witness’s power of recollection

8. Mode 4:  Communication – to prove that the witness has been prepped/coached by the lawyer.  In coaching the witness, don’t put words in their mouthy.  Must be in their own words (must be descriptive), otherwise it will not sound right

9. Is addiction to drugs or alcohol admissible to impeach the ability of a witness to perceive, recall, or narrate?  The addiction should be limited to the use at the time of perception and at the time of testifying.  The drug user’s statue as an addict may be admissible to impeach if it can be shown that the witness’s drug use affects the witness’s ability to observe, remember, and recount.  Such testimony is excluded UNLESS:

a) It can be shown that the witness had been using drugs at or about the time of the incident which is the subject of the witness’s testimony

b) It can be shown that the witness is using drugs at or about the time of the testimony itself

c) It is expressly shown by other relevant evidence that the prior drug use affects the witness’s ability to observe, remember, and recount

10. In a distinct minority, Illinois cases as recent as 1972 admit evidence of status as a drug addict in order to impeach the witness.  The rationale is that the chronic drug addict is a confirmed liar.  The truth is not in him.

11. Is evidence of a disturbed emotional condition admissible to impeach a testifying witness on the ability of the witness to perceive, recall, or narrate?  There is a split on mental illness and how to handle that.  Must balance the need for testimony and the witness’s right to privacy.  Try to be sensitive in trying to show that the witness is mentally handicapped or not intelligent because the jury relates to the witness more than to the attorney. The admissibility of psychiatric testimony illustrates the distinction between competency and impeachment of credibility.  Insanity will not render a witness incompetent. However, evidence of insanity is admissible to impeach credibility because the condition will bear on the witness’s ability to see and hear accurately.  The policy in favor of allowing psychiatric impeachment is that the jury should be able to realistically evaluate the credibility of the witness.  Due to the constitutional dimension of the criminal defendant’s right to effective cross-examination, this policy is especially important when a criminal defendant is seeking to impeach a prosecution witness.

12. Courts have the power to protect cross-examination that does little to impair credibility but that may damage their reputation, invade their privacy, and assault their personality (collateral matters of a purely personal nature with minor probative value).

13. Level Two – Character Impeachment.  The next three modes all involve showing that a witness should not be believed because their character is such that they are not likely to tell the truth.  There are three types of character impeachment expressly dealt with by the FRE:

a) Rule 609 addresses convictions

b) Rule 608(b) addresses prior bad acts

c) Rule 608(a) addresses a character witness that says that the first witness is a liar.

d) Collectively this type of impeachment is often referred to as “bad character for truth and veracity.”  It is important to note that while extrinsic evidence is admissible to prove prior convictions, extrinsic evidence is not admissible to prove prior bad acts under Rule 608(a).  It is also worth noting that many of the protections for the criminal defendant discussed under Rule 404 may be lost is the criminal defendant testifies and is, thus, subject to impeachment.  Noting the distinctions and relationship between substantive evidence and impeachment by character evidence is essential to mastering this material.

14. Mode 5:  Conviction/Prior Crimes – at common law, convictions that were a felony or involved dishonesty or false statements were 

15. Rule 403, the burden is on the objector.  In a criminal case under Rule 609, the burden of proof is on the offeror to demonstrate that the probative effect outweighs the prejudice

16. Rule 609, Impeachment by Evidence of Conviction of Crime

a)  General Rule, For the purpose of attacking the credibility of a witness

(1) Evidence that a witness other than the accused has been convicted of crime shall be admitted subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted (includes Indian reservation where a state misdemeanor may be a felony), an evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs it prejudicial effect to the accused; and

(2) Evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.

b) Time Limit.  Evidence of a conviction under this rule is no admissible if a period of more than 10 YEARS has elapsed since the date of the release of the witness from the confinement imposed for that conviction whichever is the later date, unless the court determines, in the interest of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.  However, evidence of a conviction more than 10 years as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance notice of intern to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence 

c) Effect of pardon, annulment, or certificate of rehabilitation.  Evidence of a conviction is not admissible under this rule if;

(1) The conviction has been the subject of a pardon, annulment, certificate of rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year, or

(2) The conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence  

d) Juvenile adjudication (will be allowed if the juvenile is testifying for the state in an effort to go home to Mommy rather than to reform school).  Evidence of juvenile adjudication is generally not admissible under this rule.  The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of  the issue of guilt or innocence

e) Pendency of appeal.  The pendency of an appeal therfrom does not render evidence of a conviction inadmissible.  Evidence of the pendency of an appeal is admissible.  TEXAS is differnent says pendency of an appeal renders a conviction inadmissible

17. In TEXAS the prior conviction is admissible if it is a felony or involves moral turpitude and the burden is on the offeror in all cases (not just criminal) for Texas’s equivalent of Rule 609(a)

18. The Balancing Process (United States v. Hayes) – he is being tried for robbery and the court will not allow a prior conviction on robbery to be admitted for impeachment purposes because the jury will view it as propensity to commit a crime.  It is too prejudicial for the prior act to be the same crime (but may be able to say he was convicted of a felony and not mention that it was a robbery).  After a motion in limine ruling that the prior conviction will be admissible, you must put the client on the stand, to see if the prosecution would actually bring it up, in order to be able to appeal. 

19. What constitutes a conviction? In order to be admissible to impeach under Rule 609, a prior criminal charge must have been reduced to a conviction.  At common law, conviction has two accepted meanings – the jury verdict or the judgment entered following the verdict.  A jury verdict is sufficient.  A jury verdict of guilty prior to entry of judgments is admissible for impeachment purposes if it meets the other requirements.  As in the case of pending appeals, the defendant should be allowed to reveal to the jury the fact that judgment has not been entered as well as the pendency of motions for acquittal and for a new trial before the sentencing court.  Rule 609(e) provides that a conviction that is currently being appealed is admissible.  Evidence of that appeal is also admissible.

20. How does a trial lawyer prove the conviction?  The impeaching party may introduce extrinsic evidence of the prior conviction, in courtroom parlance, the issue is non-collateral.  Impeachment of the defendant should be by means of record or conviction or an authenticated copy.  Generally (except for 1 state) the impeaching party does not necessarily have to possess the record before questions about convictions are proper.  FBI rap sheet showing conviction can be used to cross-examine upon prior convictions. 

21. Should limiting instructions be given?  You must instruct the jury accordingly and the 5th Circuit says it is plain error if you don’t do it.  You can’t go into details when you question about the prior conviction.  Can just get the fact of the felony conviction into evidence, not the details of the felony.  There is a tension between allowing the use of prior convictions to impeach and the prohibition of the use of prior convictions as proof of substantive guilt.  The tension is resolved by requiring that the jury be able to distinguish between credibility evidence and affirmative evidence.  Even if the defense does not request a limiting instruction, the trial court should provide one on its own or it will be reversible error.

22. May a lawyer preempt the issue by inquiring on direct?  Yes, have your client tell of the conviction and say since then I have found Jesus and I am a changed man.  When a witness has a prior conviction, typically the party calling the witness will bring out the prior conviction on direct.  Such direct testimony has never been treated as impeachment of one’s own witness.  It is done:

a) To bring out the witness’s “real character,” the whole person, particularly his credibility, and

b) To draw the teeth out of the adversary’s probable use of the same evidence on cross-examination

23. What steps should a court follow in determining admissibility of prior convictions for impeachment purposes?

a) The two prongs – when analyzing the admissibility of prior convictions to impeach, the court must decided whether the prior conviction constitutes a crime of dishonestly or false statement.  If the court finds that the prior conviction does not constitute a crime of dishonestly or false statement then the court must conduct one of two balancing tests to determine admissibility. 

b) The balancing tests – which of the balancing tests to use depends on whether the witness is the accused.  A prior conviction of a witness other than the accused is admissible subject to the balancing test of Rule 403 (and the objector has the burden of proof).  A prior conviction of the accused as a witness is admissible subject to a balancing test that is cast in favor of the exclusion.  The burden of proof is on the prosecution to show the probative value outweighs the prejudicial effect to the defendant.  Conversely, under a typical Rule 403 analysis, the burden of proof is on the objecting party.  If a defendant flees to avoid prosecution the 10 year limitation period is tolled in favor of admissibility and the conviction will be analyzed under the more lenient Rule 609(a).  By his voluntary wrongful act, the defendant cannot gain the protection of Rule 6099b), which otherwise he would have not had 

c) Crimes of dishonesty or false statements.  The trial court possesses NO discretion to exclude a prior conviction for a crime of dishonesty or false statement.  No discretion to exclude exists.  Both misdemeanor and felony convictions are admissible if they are crimes of dishonesty or false statement.  Similarly, when a prior conviction is for a crime of dishonesty or false statement, the court does not need to balance the prejudicial effect with the probative value. 

d) What constitutes dishonesty and false statement?  Crimes such as perjury or subornation of perjury, false statement, criminal fraud, embezzlement, or false pretense, or any other offense in the nature of crimen falsi, the commission of which involves some element of deceit, untruthfulness, or falsification bearing on the accused’s propensity to testify truthfully.

(1) Crimes that constitute dishonestly and false statement:

(a) Meter tampering

(b) Passing counterfeit money

(c) Misdemeanor for filing a false police report

(d) Mail Fraud

(e) Forgery

(2)  Crimes that do NOT constitute dishonesty and false statement:

(a) Crimes involving solely the use of force such as assault

(b) Possession of a weapon

(c) Drunkenness

(d) Prostitution

(3) Crimes in the uncertain middle category

(a) Petty larceny, robbery, and possession of narcotics 

(b) In order to admit these offenses under the no balancing test – dishonesty or false statement rule, the impeacher must show that a “particular prior conviction rested on facts warranting the dishonesty or false statement description”

(4) Moral Turpitude in Texas is baseness, vileness, depravity in the duties that a person has toward his fellow man.  Theft, forgery, assault, and prostitution have been found moral turpitude in Texas.  Possession of marijuana, driving while intoxicated, driving with out a license, practicing dentist without a license are not moral turpitude.  Misdemeanor assault on a female is moral turpitude (but not misdemeanor assault of a man).  So have more crimes in Texas state courts than in federal courts that can be admitted.

24. Dishonesty and False Statements (United States v. Barnes) – says that shoplifting does not involve dishonesty or false statement.  Strange case in that it allows in heroin felony (would be moral turpitude), but does not allow shoplifting.  If you have been put to death in a prior conviction, it can be used to impeach you in a later trial (Ha Ha!).

25. Should a court focus on the elements of a prior conviction or on the underlying facts?  Barnes is one of the cases that purports to distinguish between convictions used for impeachment based on the facts underlying the conviction.  Thus, some larceny crimes are dishonesty crimes while others are not.  Other courts determine whether a crime is a dishonesty crime by examining only the elements of the prior conviction, not the underlying facts, believing that the manner is which a particular defendant commits a crime is irrelevant; what matters is whether dishonesty or false statement is an element of the statutory offense.  Issue arises in tax crimes

26. Does smuggling with its physical attempt to remain undetected constitute a crime of dishonesty and false statement?  The court held that that a physical attempt to remain undetected does not necessarily render the crime one involving dishonesty or false statement; otherwise all crimes would be crimes of deceit since most criminals try to hide their crimes.

27. Mode 6:  Bad Acts

a) Common Law – under the former common law rule, witnesses could be cross-examined concerning their personal lives and their lack of personal morals (however, the witness could refuse to answer any question that would incriminate him).  Most states allow inquiry into bad acts only if the acts are “probative of truthfulness.”  Some states de not allow any cross-examination as to bad acts for impeachment purposes (including TEXAS which stated the credibility of a witness may not be attacked by proving particular acts of misconduct).

28. Rule 608(b), Evidence of Character and Conduct of Witness (more controversial).  Specific instances of conduct.  Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’s credibility, other than conviction of crime as provided in Rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness

a) Concerning the witness’s character for truthfulness or untruthfulness, or

b) Concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.  The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused’s or the witness’s privilege against self-incrimination when examined with respect to matters which relate only to credibility.

29. On CE you can ask that isn’t true: you lied to the police officer when he responded to the 911 call, you lied on your tax return and had to file an amended return, suspended from law school for cheating.  In TEXAS state courts you cannot use these types of acts, short of a felony, as evidence.  You can have them admitted in most other states and in federal court.  REMEMBER, you have to take that answer that you are given.  You must also have a basis for asking the question.

30. Extrinsic Evidence of Untruthfulness (Simmons, Inc. v Pinkerton’s, Inc.)

31. Must a prior bad act be criminal in nature?  While is should be obvious that prior bad acts do not have to be convictions, it should be noted that “the prior misconduct need not have created criminal liability or resulted in a conviction.” 

32. Bad acts (short of conviction) that are permissible to inquire about on cross-examination EXCEPT IN TEXAS (but can’t use extrinsic on these issues and must take the answer given)

a) Faking insanity defense

b) False credit card application

c) Defendant’s failure to report political contributions

d) False excuses for absence from job

e) Lying about marital status on marriage license

f) Forgery, bribery, suppression of evidence, cheating, and embezzlement

33. Bad acts that are not permissible to inquire about on cross-examination

a) Drug use

b) Witness’s prostitution

c) Soliciting bribes (would be moral turpitude)

34. Does the good faith basis for inquiring apply?  As for other impeachment modes, counsel must have a good faith basis that a bad act actually occurred before inquiring into any bad acts.  This requirement is especially important with prior bad acts because of their ability to cause prejudice and introduce collateral issues 

35. If the witness denies the impeaching bad act, may it be proven by extrinsic evidence?  No, FRE 608(b) expressly provides that extrinsic evidence is not admissible to prove that a witness is lying as to a prior bad act.  Courts summarize this by saying that the cross-examiner must take the answer of the witness; however, within the discretion of the court, he may continue to press the witness for an admission.

36. If the defendant answers yes, to committing grand theft auto in 1998 and you call the court clerk to bring records is not allowed because it is redundant.  However, if the defendant denies it, you can call the clerk for the records of the conviction because he opened himself up to the impeachment and can bring the clerk in even if you do not question the defendant under Rule 608(b)

37. What is the impact of the extrinsic evidence bar in Rule 608(b) rule on other rules?  Evidence that is admissible for some other purpose (i.e., to show motive or to disprove a specific fact material to the defense) that to contradict a denial of a prior bad act that was the subject of questioning under Rule 6089(b) remains admissible.  Indeed, exclusion of the evidence may result in reversible error.

38. Mode 7:  Character Witness for Veracity/Non-truthfulness

39. Common Law – either side may call a witness to say another witness, called by the opposition, is a liar.  Impeachment by prior bad acts utilizes specific acts of conduct; whereas calling a character witness for lack of veracity deals with the “reputation” for truthfulness of the witness to be impeached.  It is also permissible for the character witness for veracity to give his opinion of the first witness’s truthfulness.  Under the old common law rule, the character witness for veracity could only testify to the reputation for truthfulness of the first witness.  Rule 608(a) has broadened this restriction and allows the character witness for non-truthfulness to five her opinion of the first witness’s character for truthfulness.

40. Rule 608(a), Evidence of Character and Conduct of Witness

a) Opinion and reputation evidence of character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:

(1) The evidence may refer only to character for truthfulness or untruthfulness, and 

(2) Evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherewise.

41. Can you bring in character witnesses to testify to truthfulness, veracity, and reputation.

42. Expert testimony as to truthfulness (United States v. Hiss) – current debate as to whether we should allow expert testimony on the accuracy of eyewitness testimony and the fact that is often inaccurate.  Most courts won’t allow it because it is felt that the jury knows the issues with eyewitness testimony and can figure it out for himself

43. Unite States v. Barnard – went the opposite way of the Hiss case and did NOT allow expert testimony on a witness’s truthfulness.  The jury is the lie detector and we don’t need this type of testimony.  We let in opinion testimony just as we let in reputation testimony (i.e., in my opinion he is honest).  Why was the testimony allowed in Barnard and not in the Hiss case?  Because in the Hiss case, the witness’s testimony was the whole case, it stood or fell with that and that type of testimony was not as crucial in the Barnard case (and after the Cold War it was determined that Hiss did in fact give secrets to the Russians).

44. Is expert testimony of the truthfulness of a witness generally admitted?  Modern cases uphold trial court ruling excluding proffered psychiatric testimony because it is doubtful that a medical witness can give legally acceptable expert opinion on the mental condition of a witness merely by observing the witness testify in court.

45. Must expert testimony as to some medical conditions be admitted?  Expert testimony may be offered to establish a witness’s truthful or untruthful character such as having Manchausen’s Disease which causes one to lie for self-aggrandizement and to be the center of attention.  

46. Level Three – Inconsistencies

a) Queen Caroline’s Rule – you cannot use a prior inconsistent statement to impeach a witness unless you ask them the question first, warn them that the testimony or document is coming through another witness.  Rule 613 in TEXAS follows this rule (but FRE doesn’t follow it), witness must have opportunity to deny or explain the statement.  If using a prior inconsistent statement to impeach a witness who is not a party to the case, you must have the witness available to explain or deny per Queen Caroline and the FRE (must prove the defendant the opportunity to interrogate).

47. Rule 613, Prior Statements of Witnesses

a) Examining witness concerning prior statement.  In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel

b) Extrinsic evidence of prior inconsistent statement of witness.  Extrinsic evidence of a prior inconsistent statement made by a witness is not admissible unless the witness is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require.  This provision does not apply to admissions of a party opponent in Rule 801(d)(2).

c) Must give a limiting instruction to jury that the prior inconsistent statement is for impeachment and not to prove the truth of the matter asserted.

48. General Requirements (United States v. Rogers) – the court does not believe this witness and his silences (per the judge’s judgment) is inconsistent with his prior statement.  Can’t use co-conspirator exception because he told it to FBI, so it wasn’t in furtherance of the conspiracy.  Cannot use it for past recollection recorded because he can’t remember it or vouch for it and can’t take the 5th Amendment because he has already been convicted.

49. If a party wishes to get otherwise inadmissible impeachment evidence before the jury, may that party call a witness just in order to impeach?  A party may not call a witness just to impeach him in order to get otherwise inadmissible evidence before the jury.

50. Where is the line between fair and unfair uses of prior statements?  If the statement would be excluded as hearsay if offered for its truth.  There is no legitimate purpose in calling a witness solely to impeach him.  If impeachment were the real purpose, the witness could never be called, since the most that could be accomplished is a net result of zero.  The maximum legitimate effect of the impeaching testimony can never be more than the cancellation of the adverse answer.  To call a witness that it knew would not give it useful evidence, just so it could introduce hearsay evidence in that hope that the jury would miss the subtle distinction between impeachment and substantive evidence is unfair.  However, it a witness is called with the expectation that he will testify favorably, and the party is then surprised by negative testimony, the party is permitted to recoup its losses by impeaching the witness.  That is, the old common law doctrine of “surprise” has been revived where a party calls a witness and then seeks to impeach him with otherwise inadmissible evidence.  Also, a party would be in good faith if it called an adverse witness that it thought would give evidence both helpful and harmful to it, but it also thought that the harmful aspect could be nullified by introducing the witness’s prior inconsistent statement.  Finally, the limitation on Rule 607 applies only if the impeachment evidence is not otherwise admissible.  A prior inconsistent statement made under oath is admissible under Rule 801(d)(1)(A).

51. When must an impeaching counsel lay the foundation for a prior statement?  Common law courts generally require that he impeaching counsel ask a witness about a prior statement and provide the witness with an opportunity to explain or deny the statement before offering extrinsic evidence of the statement.  Rule 613(b) relaxes the foundation requirement.  As a matter of strategy, however, many lawyers will lay the foundation under the Federal Rules as they did at common law, per Queen Caroline’s Rule.  Most courts consider the touchstone of admissibility under Rule 613(b) to be the continued availability of the witness for recall to explain the inconsistent statements.

52. If witness says on direct that “I am always a safe driver,” which is a collateral matter, you can impeach on it (particularly if you objected to it when asked on direct).  You will not be allowed to cross-examine on collateral issues (“what did you have for breakfast, response is eggs, and you cannot bring in a witness to show he actually had pancakes).  Can’t impeach on a collateral matter that is brought up on cross.

53. Test for collaterality – could the evidence been admitted, in and of itself, without the contradiction.  If not, it is collateral. 

54. If the party witness agrees to the statement you don’t have to call another witness for the extrinsic evidence (in fact you won’t be allowed to).  Must draw a distinction between a prior inconsistent bad acts where you must accept whatever answer the witness gives and for prior inconsistent statements, if the witness denies the statement you do not have to accept the answer and can call another witness for extrinsic evidence of the statement (the bartender).  Rule 613 has allowed us to do away with a lot of the formalities

55. Mode 9:  Contradiction

a) Overview.  Impeachment by contradiction involves demonstrating that something asserted by a witness in her testimony is untrue.  Contradiction may occur during cross-examination, when questions may cause the witness to admit that she lied or was mistaken on a particular point.  The contradiction is supposedly offered not to prove the contradicting point, but instead, to show that because the witness is mistaken on this point, the witness is not generally worthy of belief.  Issues often arise concerning the admissibility of extrinsic contradictory evidence.

b) Extrinsic evidence to contradict.  The use of extrinsic evidence to contradict is restricted in order to avoid confusion of the issues, misleading the jury, waste of time, and unfair prejudice caused by the introduction of collateral matters.  The rule for the admissibility extrinsic evidence to contradict is often stated using conclusory labels of collateral and non-collateral.  Extrinsic evidence is not admissible to contradict on a collateral issue. Extrinsic evidence is admissible to contradict on a non-collateral issue.  To determine if an issue is collateral or non-collateral, courts use the following test?

(1) Could the fact, as to which the error is predicated, have been shown in evidence for any purpose independently of the contradiction?  A matter is relevant for impeachment if the fact could be proved for a purpose independent of the contradiction.

c) Using the above test, contradictory evidence may be divided into three categories (extrinsic evidence is admissible if it falls into the first two categories):

(1) Facts that not only contradict, but are also relevant to a substantive issue are considered noncollateral and admissible.

(2) Facts that are admissible to prove some other impeaching point independent of the contradiction are usually considered noncollateral and admissible.

(3) Facts that only contradict are considered collateral and extrinsic evidence is generally inadmissible.

d) Facts relevant to a material issue:  intent (State v. Gore)

e) Facts relevant to another impeaching point:  bias (United States v. Robinsion).  RULE: Bias is not collateral

f) Facts that only contradict.  Evidence that has no relevant independent of the contradiction is usually excluded.  On collateral point the witness’s testimony must usually be accepted.  To do otherwise would allow the proceedings to devolve into numerous mini-trials that would confuse the issues and waste time.  In certain cases, however, appellate courts have recognized the discretion of the trial court to allow extrinsic evidence on facts that only contradict.  These courts often use the justification that sometimes a witness is so unlikely to be innocently mistaken that the extrinsic evidence convincingly suggests the witness must be lying as to a relevant point (as with the Hartsfield case below).  The general rule, however, is that this evidence is excluded.  Somebody that was hit by a train and the defense of the railroad was that the victim was drunk and passed out on the tracks and the desk clerk came forward and said “I saw the victim 10 minutes before he was hit and he was sober.”  The desk clerk was asked why he didn’t tell anyone and he said he did tell a Mr. Williams but that Mr. Williams was now dead.  Then the defense found Mr. Williams who testified that the desk clerk had not mentioned anything about the victim being sober.  So even though it was extrinsic evidence on a collateral matter, it was allowed because in the judge’s judgment it was needed to show the desk clerk was a liar.

g) Hartsfield v. Carolina Casualty Insurance Co. – this case is another exception to the rule (like the desk clerk above), you can’t generally raise an issue such as this on cross and then impeach upon it.  The mailing or not receiving of the insurance cancellation notices needed to be raised on direct.         

56. If extrinsic evidence to impeach can only be used when it would be admissible absent the contradiction, why recognize contradiction separate form the other impeachment modes?  Impeachment by contradiction broadens the scope of admissible evidence.  Often impeachment by contradiction operates after a witness who is a party to the case testifies and thus “opens the door” and the court will allow otherwise inadmissible evidence (such as subsequent accidents) not as circumstantial character evidence, which it was, but to impeach the credibility and untruthfulness of the defendant because she had testified on direct that she was a careful driver.  The defendant’s testimony that she was a careful driver allowed the plaintiff to present counterproof and is commonly referred to as “opening the door.”  Note that the plaintiff could have objected to the defendant’s testimony that she is a careful drive as improper circumstantial character evidence in a civil case.  In this situation, propensity evidence of specific instances would be barred by Rules 404 and 405 is allowed for the purpose of impeaching the witness’s credibility.  The evidence is not admitted for the purpose of showing action is conformity with character.  Relevant, though previously inadmissible, evidence is admitted to contradict a material point.

57. How are objections to evidence as being collateral analyzed under the Federal Rules?  It held that the “specific contradiction” rule, which bars impeachment of a witness on a collateral issue, is a particular example of balancing under Rule 403 and may be invoked by a trail judge.

58. Level Four – Bias used in the “common law of evidence” to describe the relationship between party and a witness which might lead the witness to slant, unconsciously or otherwise, his testimony in favor of or against a party.  Bias may be induced by a witness’s like, dislike, or fear of a party, or by the witness’s self-interest.  Proof of bias is almost always relevant because the jury, as finder of fact and weigher of credibility, has historically been entitled to assess all evidence, which might bear on the accuracy and truth of a witness’s testimony.  The “common law of evidence” allowed the showing of bias by extrinsic evidence, while requiring the cross-examiner to “take the answer of the witness” with respect to less favored forms of impeachment.

59. Availability under the Federal Rules (United States v. Abel) – the fact that the witness is a member of a gang that that pledged perjury, murder, etc. is admissible to show bias, even though it borders on prior bad acts (per Rule 608b), but it would not be admissible for prior acts because it can only be asked on cross and this case it wasn’t asked on cross.    Extrinsic evidence will be allowed to prove bias.  With bias testimony of any kind it TEXAS, you must do it on cross first, not so under FRE (but be careful about statements, because some Federal Courts follow Queen Caroline’s rule for prior statements of bias)

60. Juvenile adjudication is not admissible under Rule 609, but can get it in to show bias, to show that he is testifying because he it wanting to get lesser punishment from the state.

61. What categories of bias are available for impeachment?

a) Bias may be considered a predisposition in favor of someone; though bias is also used to refer to a predisposition against someone

b) Prejudice is a predisposition against someone.

c) Interest refers to a witness with a stake in the outcome of the litigation

d) Corruption signifies such things as taking a bribe.

62. If the impeaching statement is denied, is extrinsic evidence admissible?  Extrinsic evidence is allowed to prove bias if it reasonably relates and is important to the case.  If the witness admits facts showing bias then the cross-examination will typically be limited and extrinsic evidence is not necessary and is not allowed.  If, however, a witness denies or does not completely admit the facts purportedly showing bias, the impeacher may introduce extrinsic evidence to prove those facts.  The bias of a witness is not a collateral matter and the party examining the witness is not bound by the witness’s denial of acts tending to show his bias.  The judge must determine whether the evidence is probative of bias, and if so, whether its probative value outweighs the risk of prejudice attending its admission.

63. Must the impeacher ask the witness about the acts or declaration showing bias before extrinsic evidence may be introduced to show the bias?  The majority of the courts require that the witness be asked about the bias before extrinsic evidence is allowed.  As a general rule, a defendant is entitled to wide latitude in presenting evidence tending to impeach the credibility of a witness, especially when the evidence relates to a key government witness.  Some courts draw a distinction between when bias is shown by a prior statement and when bias is shown by prior conduct.

a) Where bias is shown by a prior statement, the witness must be afforded an opportunity to explain or deny before the extrinsic evidence is introduced.

b) If the bias is to be proven by extrinsic evidence of conduct, some courts hold that a question is not necessary.

64. May a witness be cross-examined concerning payment for her testimony in a case?  Cross-examination concerning payment for testimony is almost always permissible because it bears directly on the question of bias.  The more difficult issues arise around the question of how detailed a cross-examination should be allowed.  A pecuniary interest in the outcome of a case may, of course, bias a witness.  A showing of a pattern of compensation in past cases raises an inference of the possibility that the witness has slanted his testimony in those cases so that he would be hired to testify in future cases.  Courts have allowed the witness to be cross-examined as to his daily payment for testifying, but disallowed questioning about his total fee for the case, which included appraisal work.  Professor says to be sure to prepare your witness for these types of questions.

65. Is bias evidence treated the same in civil and criminal cases?  Bias evidence is never collateral in any case.  A trial judge has somewhat more leeway in civil cases to limit the scope of impeachment for bias than in criminal cases.  The Supreme Court recognized that a defendant in a criminal case has the right under the Sixth Amendment’s Confrontation Clause to elicit testimony that tends to show that a prosecution witness may be biased.

F. Rehabilitation.  After a witness has been impeached, the non-impeaching party will often want to repair the credibility of the witness.  This rehabilitation is allowed subject to certain conditions and limitations.  Generally, the bolstering of the witness’s credibility is only allowed after the witness’s credibility is attacked.  This rule does not, however, prevent a party from bringing out anticipated impeaching points on direct.  Rehabilitation is generally limited to the area that is attacked.

1. Can meet the bad reputation testimony with good reputation testimony.

2. Truthfulness after the attack.  This method is the counterpart of Mode 7:  Character Witness for Veracity/Nontruthfulness.  When a witness’s character for truthfulness has been attacked, the non-impeaching party may call a witness to reassure the jury that the witness really is truthful.  There is a danger in calling a rehabilitation witness.  The impeaching party may not ask the rehabilitation witness about specific instances of conduct.  The rationale is that he impeaching party is allowed to test the rehabilitation witness’s knowledge of the witness.  

3. Rule 608(a), Evidence of Character and Conduct of Witness

a) Opinion and reputation evidence of character.  The credibility of a witness maybe attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations … (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

4. Cross-examination as Attack (United States v. Medical Therapy Sciences, Inc.) – particularly in criminal cases, it is common to bring out your client’s bad acts on direct to take out the sting and to show the jury that you are not trying toe hide your client’s flaw. Bolstering is not allowed, can’t bolster a witness who has not been impeached.  Can only bolster once the witness is impeached by opposing counsel.  If you impeach your own witness, you cannot then bolster the bad things that you brought up.  Can bring back good reputation testimony to rebut bad reputation testimony, prior inconsistent statement (per the majority).  Can bring in prior consistent statements to rebut prior inconsistent statements, UNLESS the witness agreed to the prior inconsistent statements.

5. What constitutes an attack?  An attack may take the form of proving prior inconsistent statements.  A showing of bias alone may be insufficient, but when it is coupled with the implicit charge of a corrupt purpose it may constitute an attack.  Clearly, an attack exists if a character witness is called to testify to the untruthfulness of the witness.

6. Is there a clear line between properly anticipating impeachment and improperly offering rebuttal evidence? The difference between anticipating impeachment, supposedly to “remove the sting” and indicate the direct examiner is not hiding flaws of the witness and rehabilitating the witness by showing that the witness is truthful, is often elusive.  This is most evident when prosecutors bring out on direct examination that government witnesses have entered into plea agreements with the government.  The court’s concern for possible unfair advantage may lie in its recognition that, by introducing a plea agreement, a prosecutor may be doing more than anticipating impeachment; the prosecutor may be suggesting that the witness is honest as demonstrated by his willingness to admit guilt.  Another danger is that because the witness pleaded to the same crimes charged against the defendant, the jury will infer that the defendant must be guilty.

7. Prior consistent statements (United States v. Harris). Under 801 the statements must have been made before there was a motive to lie as substantive evidence, but this is not required for rehabilitation.  Prior consistent statements can be used to rehabilitate with no limitation.

8. When can prior statements be introduced?  Statements should not be admitted under this Rule until a witness has been cross-examined.

9. May prior consistent statements be used when impeachment does not suggest that testimony was false?  Even where the suggestion of contradiction is only imputation of an inaccurate memory, a prior consistent statement is admissible to rebut the inference.  There is sometimes a need to rehabilitate a witness impeached, not on the basis of a prior statement, but on the basis of a failure to make a statement (i.e., the failure to include the statement in a written report).

10. What is the relationship between Rule 106 and rehabilitation with consistent statements?  The court ruled that since the defendant used portions of the letter as a prior inconsistent statement, the plaintiff should have been permitted to introduce other portions as to prior consistent statements.

XVII. Privilege – in diversity cases we apply state law relative to privileges.  We have privileges in Federal Courts but they are common law privileges.

A. Rule 501.  Except as otherwise required by the Constitution of the United States, or by Act of Congress, or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, government, state, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience.  However, in civil actions and proceedings with respect to an element of a claim or a defense as to which state law supplies the rule of decision, the privilege of a witness, person, government, state, or political subdivision thereof shall be determined in accordance with state law.

B. Marital Privilege (Trammel v. United States).  Rule 504 in Texas.

1. What is the difference between the privilege to refuse to give adverse testimony, applied in Trammel, and the privilege protecting confidential martial communications?  Federal courts have consistently recognized two separate privileges arising from the martial relationship.  The adverse testimonial privilege prohibits testimony by one spouse against another is criminal cases; it is designed to protect marital harmony at the time the testimony id demanded.  The confidential communications privilege prohibits disclosure in civil and criminal cases of confidential communications form one spouse to another; it is designed to protect and further martial intimacy as of the time the communication is made between the spouses.  Trammel turned it around and had the privilege turn on whether the spouse wanted to testify or not and not on whether the defendant wanted the spouse to testify or not.  The idea is that if the spouse is willing to testify against the other spouse there is not much of a relationship to protect.  The defendant can still keep the spouse from testifying on a confidential marital communication.  This is unlike the old CL rule where the defendant could prevent the spouse from testifying at all.  This rule does not apply at all if the marriage is irreconcilable.

2. Under the confidential martial privilege, are “acts” considered private martial communications?  The privilege generally extends only to utterances and not to acts.  If the conduct was not intended to convey a confidential message, then it is not covered by the privilege.  Nor does the mere fact that an act has been performed in the presence of a spouse make it a communication.  Where the spouse willingly testifies the adverse testimonial privilege is in applicable; however, the defendant spouse still holds the privilege to prevent the witness-spouse from testifying to confidential communications made during the course of the marriage; but this privilege covers only communications and not factual observations.

3. Does the martial privilege apply to failing marriages?  The marital communications privilege does not apply if the couple was separated and the marriage was irreconcilable at the time of the communication.  Several factors guide a court’s determination on whether a marriage is irreconcilable:

a) The duration of the separation

b) The stability of the marriage at the time of the communication

c) Whether a divorce action has been filed and the conduct of the parties since that filing, whether a property settlement had been proposed

d) Any statement by the parties regarding irreconcilability or the reasons for separation.

4. Can the marital privileges apply if the spouses were involved together in criminal activity?  The Federal Courts are split on the so-called “joint participants” exception to the adverse testimonial privilege.  The reasoning is that he marriage of persons jointly involved in crime is not worth protecting.  However, the exception would tend to swallow the privilege, since if the spouses have such a close relationship that one refuses to testify against the other, it is likely that they have some mutual involvement is the charged activity.  The privilege will not apply if the spouse is seeking to further a crime or fraud.  Such a communication is no more worthy of protections than a similar statement made to an attorney.  The confidential communications privilege is analogous to the attorney–client privilege, because it is communication-based.  A joint crime exception is not the same as a crime-fraud exception.  The crime-fraud exception evaluates the intent behind the communication, while the joint participant exception looks solely to the status of the witness.

5. Defendant can keep out confidential martial communications (privileged communications).  We are protecting the husband/wife relationship and their ability to confide in each other. If I tell my husband on our honeymoon that I successfully robbed a bank it is privileged.  It does not apply to acts such as “I am hiding the money under the mattress” is not privileged relative to the act of putting the money under the mattress, but the assertion that he is putting it under the mattress is a privileged confidential communication..  The privilege survives divorce.  There is no boyfriend/girlfriend privilege even if subsequently married.  Joint criminal activity or crimes committed against the other spouse and children are not privileged.  Spouse can tell third parties (like at an AA meeting) and Texas will not allow it in because third parties are not allowed to testify as to confidential communications.  It won’t be allowed due to hearsay either.  Must be married at the time the statement was made.

6. It is a derogation of truth, we are keeping out good evidence but recognize there are some relationships that it is more important to protect than to have the truth.

7. Someone can object to a privileged marital communication being admitted as evidence and the witness is not available (someone can make the court aware that it is privileged)  

C. Attorney-client privilege (Denver Tramway Co. v. Owens).  Rule 503 in Texas.   This privilege turns on the client’s perception on whether she thinks she has an attorney-client relationship and it is very easy to establish from this standpoint.  It must be for “legal” advice as opposed to legal advice.  A panicked woman runs into your office and says she just ran over a little old woman with red striped socks and you say “Oh my God, it’s my mother” and you can’t represent that woman or your mother (because you would need to bring in that evidence to represent your mother and it wouldn’t be allowed).   A lawyer for a corporation sitting on the board of directors is not privileged unless you are seeking legal advice from house counsel, but if you are just taking business matters (to recall the Pinto) is not privileged and house counsel may have to testify.  If you are corporate counsel be sure to have your own stationary and put self-serving statements in the correspondence that it is legal advice so it will remain protected.  

1. In most jurisdictions an eavesdropper can testify, but not in Texas.

2. This privilege survives death (per a recent case of Clinton’s aide, Foster’s comments remained privileged).

3. Your client wanting extradition information may be privileged (close call because you do not know his purpose).  Information on past crimes is privileged, but information on future contemplated crimes is not privileged 

4. Are all communications between an attorney and a client protected by the attorney client privilege?  The privilege only protects communications that are “incidental to or intertwined with the legal problem of the defendant.”  Communications between counsel and defendant as to the trial date do not involve the subject matter of the defendant’s legal problem.  Such communications are non-legal in nature and counsel is simply performing a notice function.

5. A client may not “buy” a privilege by retaining an attorney to do something that a non-lawyer could do just as well, such as:

a) Preparation of tax returns (however, does not include retaining an attorney to determine if a tax position taken by the client would be subject to legal liability)

b) The minutes of board of directors meetings are not privileged just by an attorney was in attendance or conducted the meeting.

c) Documents sent to attorneys to kept them appraised of business developments, and not for legal advice, are not privileged

d) If the attorney is consulted as a friend

e) Where the attorney is only acting as s conduit for information such as reporting information that has been received by a government official

f) Communications to secure business rather that legal advice

g) In the case of patent attorneys acting more like engineers or market analysts than like lawyers.

6. Is the identity of an attorney’s client, or the fees paid by the client, privileged information?  For obvious reasons, the privilege protects preliminary communications with an attorney about the subject of the representation, even if the attorney-client relationship had not been formalized at that point.  This is because confidentiality may be necessary to determine whether the attorney can take on the representation.  On the other hand, the privilege does not protect the preliminary aspects of the attorney client relationship itself.  These matters, which have been referred to as the “incidents of representation,” include the client’s name, the amount and payment of fee, and the fact of consultation (this information has nothing to do with the free flow of information once the relationship is established).  A limited exception to the above rule exists, however, it information concerning the incidents of representation would, directly or indirectly, disclose a confidential communication, then this preliminary information is privileged.  An example is where communications have been disclosed, and yet they remain confidential as a practical matter because they have not been attributed to an identifiable person.  If disclosure of the client’s identity would tie the client to the previously disclosed communications, then the client’s identity is privileged.

7. May a third party who overhears a conversation between an attorney and his client testify about the content of the communication? The privilege no longer applies when the information is communicated in the presence of a third party.  Even if the disclosure is inadvertent, the privilege may no longer apply in varied circumstances.  The privilege is destroyed where the eavesdropping is not surreptitious and the attorney and client have made little effort to ensure that they have not been overheard.  Texas prohibits eavesdroppers from testifying.

8. If a client tells his attorney that he intends to commit a crime, does the attorney-client privilege protect that communication from disclosure by the attorney?  There is a crime-fraud exception to the attorney-client privilege.  Statements made by the client to the attorney, even though in confidence, are not privileged if the purpose of the communication is to further crime or fraud.  An example is if communications were made to further tortious conduct such as employment discrimination or intentional infliction of emotional distress.  The crime-fraud exception can apply even if the attorney is an unwitting instrument of the crime or fraud.  The basis of the exception is that the client cannot, in bad faith, exploit the privilege by using the attorney as an instrument of fraud or crime.  Therefore, it does not matter whether the attorney was knowingly involved in the client’s scheme.  Some court have also held that the crime-fraud exception applies if the attorney is the wrong doer and the client is not knowingly involved, but it makes little sense because it is the client that holds the privilege and the exception is designed to prevent the client from abusing the attorney-client relationship.  The fact that a communication with counsel can be used to prove a fraud is no sufficient to trigger the exception, which will not be triggered unless the scheme or fraud was afoot when the communication occurred and, if not, the communication will remain privileged (there must be a fraudulent intent at the time counsel’s advice was sought).  The exception covers communications used to effectuate a crime or fraud.

9. When a defense attorney has knowledge of incriminating evidence, may the state compel the attorney to testify?  No, it is prejudicial error (attorney could not be compelled to testify about where the body was located).

10. If a defendant tells his attorney about the location of evidence, and the attorney removes or alters the evidence, does the attorney-client privilege apply?  No, when the defense counsel alters or removes physical evidence, he necessarily deprives the prosecution of the opportunity to observe the evidence in its original condition and location.  It may also encourage defense counsel to race the police to seize critical evidence.  The defense decision to remove evidenceis this a tactical decision.

11. Upjohn Co. v. United States – the control group test was in vogue in this country.  The control group was those people could act upon the in-house attorney’s legal advice, but this case expanded this to be much like the representative admission (page 871) and per this case anybody having a part in the dispute.  This may have fit the work products privilege also

12. No privilege between two parties to a dispute (two doctor example).  Only trying to protect the communication from third parties who try to horn in

13. New York trying to create a parent-child privilege where the child’s communications to the parent are privileged

14. Does the privilege prevent beneficiaries from access to communications by their fiduciaries to counsel?  A “fiduciary exception” to the attorney-client privilege was established in the famous Garner case.  Garner was a derivative action is which the plaintiffs sough access to confidential communications made between management and corporate counsel.  Management does not manage for itself, but manages for the shareholders; however, management must be protected from harassing lawsuits and the possible deterioration of corporate legal counsel.  The Garner case set up guidelines that says a shareholder can get communications between the board of directors and legal counsel. The court developed the following factors to balance these competing interests:

a)   The number of shareholders and the percentage of stock they represent

b) Whether the shareholders are in good faith

c) The merits of the shareholders’ claim

d) The shareholders’ need for information

e) Whether the communications relate to past or prospective activity

f) Whether the advice concerned the instant litigation 

g) Whether the shareholders have made a particularized request or appear to be engaged in a fishing expedition.

15. The Garner doctrine has also been extended to any suit in which a fiduciary relationship is at issue such as:

a) Individual shareholder actions for fraud

b) Actions against majority shareholder owing a fiduciary duty to the minority

c) Actions brought by employees for breach of fiduciary duty owed by the trustee of a pension plan under ERISA

d) Action brought against a ban acting pursuant to a power of attorney in a commercial land transaction

e) Actions against a union and its officers brought by union members

16. Under what circumstances will the attorney-client privilege be considered waived?  The privilege will not be recognized if it has been waived.  Waiver follows from any conduct by the client that would make it unfair for him thereafter to assert the privilege.  Waiver for a corporation rests with the corporation’s management and normally is exercised by its officers and directors.  Waiver occurs where privileged information is disclosed to a third party.  One controversial question is whether a party can selectively, such as disclosing an internal report to the SEC in order to ward off an investigation and the answer is NO.  Traditional waiver doctrine waives the privilege even if the third party agrees not to disclose the communications to anyone else.  To preserve the privilege, a client must object to a subpoena and produce the information only after being ordered by the court to do so.    One can waive the privilege by telling your buddy everything you told the lawyer or taking your friend to the law office with you.  Can sometimes bring your parent with you to law office and it won’t waive your privilege, they are considered your representative (like Della Street didn’t waive the privilege by being in the room with Perry Mason and the client).

17. Can the privilege be waived inadvertently?  Split authority, some courts are merciless and others will look to see if it was truly a mistake based on whether reasonable precautions were taken and how quickly the attorney acted to rectify the situation.  The clear trend of the courts, however, is to adopt a “culpability” approach to unintentional disclosure. Under this more merciful view, the focus is on whether reasonable precautions had been taken to avoid mistaken disclosure of privileged information and on whether the party with the privilege move quickly to rectify the error, using a five part test:

a) The reasonableness of precautions taken to prevent disclosure

b) The amount of time taken to remedy the error

c) The scope of discovery (the more massive the discovery, the more excusable the disclosure)

d) The extent of the disclosure

e) The overriding issue of fairness

f) NOTE:  the first inadvertent disclosure was excusable, but not the second

D. Privileges Relating to Physical or Mental Health

1. Jaffee v. Redmond deals with the new psychotherapist/patient privilege.  All 50 states have some version of this.  Rule 510 in Texas and Scalia dissented strongly and thought a mere social worker was not much better than counseling with Mom and there is no privilege there.

2. After Jaffee, are communications for purposes of obtaining treatment of physical ailments protected by a privilege?  Every state has legislatively enacted a physician-patient privilege and this factor was important to the Court’s recognition of the principal in Jaffee and would undermine state policy using the “inverse preemption” in Jaffee if Federal Courts did no allow the privilege.  However, the physician-patient privilege has not yet been recognized by any federal court.

3. What is the impact of Jaffee on the possible recognition of other “new” privileges?  It is  notable for its willingness to embrace a privilege that did not exist at common law, even at the expense for the search for truth.  It is the first opinion in which the Supreme Court recognized a “new” privilege and makes it easier to argue that other such privileges are worthy of recognition.  Possible new privileges would be:

a) Privilege for scholarly research

b) Parent-child

c) Privilege for “self-evaluation”

4. Jaffee summary.  The purpose of the attorney-client privilege is to encourage full and frank communication between their clients and thereby promote broader public interests in the observance of law and the administration of justice.  The marital privilege, as modified in Trammel, is justified because it furthers the important public interest in marital harmony.  The psychotherapist privilege serves the public interest by facilitating the provision of appropriate treatment for individuals suffering the effects of a mental or emotional problem.  The mental health of our citizenry, no less than its physical health, is a public good of transcendent importance (1996). 

E. Priest-Penitent Privilege – said in confidence and the confidence is necessary for the relationship and the injury by revelation would be greater than the benefit to be derived from the revelation (a good definition of privileges in general).

1. Mullen v. United States.  This privilege no longer only applies to Catholic priests.  It applies to all spiritual advisers.  What do you about Jehovah’s Witnesses who are all considered ministers?  It must be communications for spiritual counseling to be privileged.  The four canons governing privileged communications are:

a) The communications must originate in a confidence that they will not be disclosed

b) The element of confidentiality must be essential to the full and satisfactory maintenance of the relation between the parties

c) The relation must be one which in the opinion of the community ought to be sedulously fostered

d) The injury that would inure to the relation by the disclosure of the communications must be greater than the benefit thereby gained for the correct disposal of litigation

2. For priest-penitent communication to be privileged, must the communication occur while the priest is acting in his capacity as a clergyman?  The communications are only privileged if “spiritual services” are performed in the course of the priest’s function as a clergyman.

3. Does the priest-penitent privilege extend to protect communications with un-ordained religious leaders?   Elders and deacons in religious orders have been held to be clergymen for the purposes of the priest-penitent privilege.  The standard is whether, under the doctrine of the church, the official to whom a communication is made is expected to accept and keep confidential communication from members of the church.  However, the Virginia statute grants the privilege only to the minister, priest, or rabbi, not to the penitent or the lay communicant.    

F. News Reporter’s Privilege

1. Riley v. City of Chester – a qualified privilege and it will fall in the face of the need of the prosecutor or defense in a criminal case.  The Constitutional protection of the press will trump any plaintiff’s claim in a civil case.  The Branzburg case does not provide an unqualified privilege for First Amendment Protection.  In that case the Court acknowledged the existence of First Amendment protection for “newsgathering.”

2. No recognized new reporter’s privilege in Texas and cases say if there were it would definitely not apply in criminal case. 

3. Does the reporter’s privilege protect only the reporter’s confidential sources?  Several courts have held that the reporter’s privilege protects not only confidential sources, but also unpublished resource material.  The privilege applies to a journalist’s resource materials even in the absence of the element of confidentiality.  The absence of confidentiality may be considered in the balance of competing interests as a factor that diminishes the journalist’s, and public’s, interest in non-disclosure.

G. Informant’s Privilege

1. McCray v. Illinois  - we will recognize an informer’s privilege.  It was a motion to suppress the heroin as evidence and saying it was an illegal search and seizure and the officer said it was a valid search and seizure based on a reliable informant and then the defense wanted the name and address of the informant so the privilege was upheld.  Had the informant’s identity and testimony been crucial to defense (i.e., if the defendant’s defense was entrapment – essential to the defense) then the privilege may to stand but in a preliminary motion based on seizure, the privilege will be upheld. If the court demands the identity of the informer (and he is a very good informer) the prosecution has two choices to identify him and lose his source OR dismiss the case and it will probably be the dismissal.  Can take the 5th in a civil case if you would be subjected to criminal liability.  Don’t forget that the informer can always invoke his 5th amendment rights 

2. Texas Rule 508 is a well written informant’s privilege statute.

3. Does the informant’s privilege apply in civil cases?  The fact that the case is civil rather than criminal is not dispositive.   The policies behind the privilege and its exceptions extend to civil as well as criminal cases.

4. Who hold’s the informant’s privilege?  It would seem that an informer can waive the privilege.  Once he identifies himself as an informer the privilege disappears.  The “informer’s privilege” is in reality the government’s privilege, the privilege exists for the benefit of the general public, not for the benefit of the particular informer involved.  

5. Must the government show that the informant had an expectation of confidentiality? The informer should have the expectation that his identity would be kept anonymous.  When circumstances such as the nature of the crime investigated and the witness’s relation to it support an inference of confidentiality, the Government is entitled to the presumption.  The informer can’t  have total anonymity, since obviously the informer should anticipate that if the matter reported would ever proceed to trial, disclosure of the informant’s identity would then be required

H. Executive Privilege

1. United States v. Nixon – the president says that the executive privilege is an absolute privilege and the court responds that the privilege exists but that it is not absolute and has to give way to other rights granted by the constitution such as the right to all the evidence in a trial.  The court did determine that there was an executive privilege (Nixon won the battle) but that it did not apply in this case (but lost the war) and that it was the judge’s duty to review the evidence in camera.  Executive privilege had not been an issue since the Civil War. 

2. Is there a privilege for agency decision making as well as for executive decision-making?  Communications between Greenspan and members of the Federal Reserve or the Secretary of Defense and his staff are privileged.  The privilege shelters documents reflecting advisory opinions, recommendations and deliberations comprising part of a process by which government decisions and policies are formulated.  It protects the integrity of the decision-making process itself by confirming that officials would be judged by what they have decided, not for matters they considered before making up their minds.  To qualify for the privilege the information prepared by the government must be both

a) Pre-decisional (designed to assist a government official in arriving at a final decision) and

b) Deliberative

c) It is not designed to protect simple fact gathering or action by an official as to which there in no discretion or thought.  Neither does it cover a document that was prepared to explain or justify a decision that has already been made.

3. The privilege is qualified rather than absolute and courts apply a five factor balancing test that assesses the need for the information (including its availability through reasonable alternatives) and whether the deliberative process will in fact be “chilled” in the future by disclosure today:

a) The relevance of the data sought to be protected

b) The availability of other evidence

c) The “seriousness” of the litigation 

d) The role of the government in the litigation

e) The possibility of future timidity by government employees who will be forced to recognize that their secrets are violable.

I. There is a judicial staff privilege, your political vote is privileged information, and trade secrets and the location of a surveillance operation are also privileged.  Discussions on tenure at faculty staff meetings have been held to be privileged.    

J. State Secrets Privilege

1. United States v. Reynolds – in a civil case it is almost impossible to outweigh the state secret privilege and in a criminal case you stand a chance but more than likely the case will be dismissed and the defendant will be release.  The head of the department must invoke this privilege and it involves matters of national security.

2. Where the state secrets privilege applies, can it ever give way to a litigant’s interest in pursuing a cause of action?  Where the state secret privilege is applicable, it is absolute, not qualified.  The privilege applies even if access to information is absolutely necessary to sustain a civil claim or a criminal conviction.  It may preclude a prosecution or civil claim even if the party can show sufficient evidence independent evidence to proceed with the case, if the privileged and non-privileged information is inextricably linked and that the trial of the case would inevitably lead to a significant risk that highly sensitive information concerning the matter would be disclosed.  This privilege also applies to preclude a claim if privileged material is necessary to mount a defense.  The choice is made to place the cost of the state secret on the prosecution and the civil plaintiff, rather than the civil or criminal defendant. 

3. Does the state secrets privilege make any sense after the end of the Cold War?  The court rejected the plaintiff’s argument that the state secret privilege was simply a “creature of the Cold War” that had outlived it usefulness.  It stated that “the absence of a relatively stable world order of the sort that prevailed during the Cold War makes the availability of the privilege in appropriate cases all the more important.”

XVIII. Review

A. Rule 803(3) – Hillmon present intention – anything you say about your present intention to do something in the future is admissible.  It cannot look backwards.  Example:  Chuck called me yesterday and asked me to go to the movies and I am going with Chuck tomorrow to the to the movies.  “Chuck called me and asked me to go to the movies” is not admissible, but “I am going with Chuck to the to the movies tomorrow” is admissible for you following through on your intention and in a majority of circuits it will also be used to show Chuck’s intention

B. Rule 803(5), recorded recollection.  Can get evidence in that is backwards looking as long as the recollection is near in time to the event.

C. Present recollection revived – can be anything and can be backwards, forwards or inside out because it won’t get into evidence (so no hearsay because it doesn’t get into evidence).  The other side can look at it to determine if it is helpful

D. Past Recollection Recorded – the witness cannot recollect now but this is may statement and it was made contemporaneously or shortly after the event and the witness says the recorded statement is true, so it will be admissible as evidence

E. The insurance settlement with one party be used in the trial of another party?  NO. 

F. Don’t want the police officer’s statement relative to fault to be admitted as evidence

G. Habitual is beyond propensity, not that he has a propensity to do it BUT that he will do it every time.

H. On direct or cross you can’t show character with specific acts UNLESS it is the material issue in this case (if the party is a liar or not) and then specific acts will be admissible and also for self-defense)

I. Bad acts, short of conviction, will be admissible if they can move another B

J. Presumptions, the burden of persuasion is never on the person who the presumption is for.  There are no presumptions in a criminal case, only inferences.

K. Ever since I stopped taking my lithium, I feel balmy? Is backwards looking.  I quit taking lithium and it will make me balmy is admissible.

L. Dead man’s statute can be toward communications or transactions (depending upon the statute) with the deceased.  Transactions are more strict.  However, anybody that doesn’t have an adverse interest to the estate can testify.  Need a disinterested third party to get the evidence in. Dead man’s statute are rare in criminal cases.  No dead man’s statute in the Federal Rules, but the federal courts utilize the state rules.  There will be a dead man’s statute on the exam.

M. The court will follow the common law privileges on the exam (which are also Texas’s privileges).  Assume that he has written the exam correctly and has laid proper foundation.

N. Two theory type questions:  “Which of the following Rules have no exceptions?”

O. Confrontation clause – the evidence will come in as long as it is firmly rooted (the therapist/patient privilege may not be firmly rooted for confrontation clause in a criminal case).  The residual clause and prior consistent statements.

P. Can never use character evidence (reputation testimony) to show propensity in a civil case.  In a criminal case the defendant can bring it up and after that the prosecution can then use it (once the door is opened) and the prosecution can use character evidence to impeach (however, either side, everybody, can use character evidence to impeach) 

1. Prior bad acts short of convictions (never use extrinsic evidence for acts short of convictions)

2. If similar conduct may be prejudicial unless used to prove motive, intent, etc (another B)

3. Convictions and misdemeanors 

4. Specific acts if the material issue relates to the act, such as lying in a defamation case (Rule 608).

Q. Generally a co-conspirator’s statement in furtherance of the conspiracy will be admissible (not a confession, though), it is a party admission.

R. Statement against interest can be used if the witness is unavailable

S. Party admission can be very self-serving, it doesn’t have to be against interest.

T. Except for Rule 609, you must take the answer given on impeachment.

U. Criminal defendant says the other guy did it, can you bring in the other guy’s bad acts?  No.

V. Can’t use reputation except for the defendant himself (peacefulness) or the victim (for violence in self-defense) and the witness on the basis of truthfulness (can always impeach any witness for reputation for truthfulness/credibility).  Remember every witness is on the stand on his own and subject to the 600 Rules.

W. I guess I was going 100 mph looks backwards but is admissible as a party admission. 

X. Reporter’s privilege is not CL privilege.  Eavesdropper testifies at CL, but doesn’t in Texas.  May have former testimony answer in second case from the first case.

