Question 3:

Equal Protection  pg. 8

EQUAL PROTECTION:

A. Part of 14th Amendment:  “No state shall make or enforce an law which.. deny any person within its jurisdiction the equal protection of the laws.” 

B.  Due Process v. Equal Protection:  Due process depravation of Life, Liberty, Property. 
( Equal protection: the clause imposes a general restraint on the governmental use of classifications.

C. State Action:  Must find state action.  

D. Federal:  Implied by 5th Amend by the word liberty w/ out due process. Bowling v. Sharp.
E. EP Clause Guarantees that people who are similarly situated will be treated similarly

Rational Review (Economic and Social Laws)

Elements
Classifications Applied

1. Rational Relation between classification and some legitimate legislative objective.

2. Not Irrational Burden:

3. Burden on the Challenger
A. Non-suspect Class

B. Non-fundamental rights (eco/soc)

C. Age

D. Wealth

E. Mental Condition

F. Sexual Orientation

G. Aliens: Government Jobs in School, Police/Probation( Effective Education



Intermediate/Mid Level Review (Brennan)

Elements
Classifications Applied

1. Important/ Substantial

2. Substantially Related

3. Not substantially more burdens than Necessary.

4. Burden on Govt. 
1. Gender Class

· Benign or Invidious

· Male or Female

· Intentional discrimination

· Stereotypes will not survive Intermediate

2. Illegitimate Children

3. Aliens:  deny education of Illegal 




Strict Scrutiny (Bakke= any use of race based)

Elements
Classifications

1. Advancing Compelling Govt. Interest.

( Racially Diverse Student Body

2. Directly Related

3. Least Burdensome Alt.  that advances the interest.

4. Burden on Govt.
1. Suspect Class: Race, National Origin; Aliange

2. Race Based Classification: Powell(Bakke
3. Race-conscious affirmative action

4. Fundamental Rights

· Right to Vote

· Access to Ballot/ Political Candidate

· Access to Courts/ Sometimes

· Right to Travel

· No right to Neccities

· No right to Education= Texas Rational

· Right to Privacy:

( Abortion

( Procreate

( Marriage

( Controception: 

( Heart of Liberty…



Discriminatory On Face vs. Discriminatory Intent

Facial Discrimination
Discriminatory Intent
No Discriminatory

1. Triggers strict scrutiny 


1. The discriminatory effect:

· any infer that it was intent to discriminate. 

2. Background situation:

· Any previous Discrimination

3. Legislative History

4. Motive 

5. Yick Wo
· 
-Neutral Reason: Rational Review

Once Discrimination shown, it triggers the strict scrutiny test
A. Burden on Challenger to prove that it was governmental intent to discriminate.

B. Government:  Will try to establish Neutral Reason.

C. Preponderance of evidence to prove intent


Discriminatory Intent:

1- Discriminatory Effect:

· Yick wo: no Asians for waiver laundries

· Washington:  Test 4 to 1.  W/black.

· Just b/c the policy has discriminatory effect is not enough to est. distcrim intent.
Neutral Reason:  

Rational Relationship

2- Background Circumstances:

· Show that there was a pattern of discrimination,  Washington: Police Officers, test

· Remedy Specic
Even if prove discriminatory intent does not mean you automatically get SS, But that burden is on government, and they can say even w/out the dis. Intent they would have done the same thing.  

3- Legislative History


4- Motives:  Any other kind of evidence


Must prove it was substantial or motivating factor:  does not have to be 50%


Facial Discrimination: Brown Decision:

Plessy = Separate But Equal/ Formal Equality

Brown Decision

General Intent History of the 14th :

· Purpose of 14th to get rid of badges of inferiority

Specific History:

· DC had segregated schools

How to break Tie:

· Psychological impact on Students

· Effective Education

· This is Policy 

· Decide, Separately is inherently unequal.
Modern Formalist View:

“Any use of race, because it treats people different is unequal.” Scalia/Thomas

     
Remedy for Brown:

1. Case by Case

2. Court decided to not make national.

3. Unitary Status:  If the school found to hav Untary Status you are ok.

4. 




Suspect Class

Elements:
Traits:

1. Race

2. National Origin.

3. Some Purposes, Alienage

4. Must be invidious:  based on prejudice or tending to denigrate the disfavored class
1. Immutability:

· immutable or unchangeable trait,  

· Not Wealth

2. Stereotypes

( if the class or triat is one as to which there’s a prevalence of false and disparaging.

3. Political powerlessness:  

· politically powers OR

· Has been subjected widespred discrimination,

· Esp. if historically, must be specific.

BAKKE DECSION :  No Majority, Set Aside

Brennan, White, Marshall and Blackmun
Stevens, Burger, Steward and Rehnquist, 

Intermediate Scrutiny:  

1. I must not involve a “fundemtnal right”

2. Difference:  Brennan remedying societal discrimination is compelling enough
1.  Colorblind:  Did not reach the constitutional issue at all. Rather, they believed that the University program  was unlawful on Statutory Grounds.(  Title VI: which expressly bars discrimination by an federal assisted institution.

Powell:  Majority( “ any racial or ethnic classification, regardless of reasin, must be SS.”


Powell’s View of Govt’s Arg.

Strict Scrutiny:


Compelling Reasons:

1. Reducing Deficit of Minority:  Illegitimate

( here argument for minority doctors

 ( Govt. cannot discrimiante just to discriminate.

( Always be invalid, not even Legitmate.


2. Countering the effect of Societal Discrimination:

· Not compelling for Govt.

· Others have discriminated, even though these have not.  
· Can only make compelling if your own violation of prior discrimination.
· Difference:  Brennan, remedy societal discrimination is compelling
· Powell/Majority: Remedy General Societal Discrimination is not a compelling interest, and FAILS strict scrutiny.  

Must show set aside is directly related to increasing number of doctors in undeserved communities, must have formal requirement.

Brennan:  Only have to show substantial relationship.
3. Increasing in underserved community:

( Powell:  assumes increasing doctors to underserved communtiyes is imprat and compelling.

(  Must show set aside is directly related to increasing number of doctors in underserved communites.  



Powell 

Compelling( Robust Exchange of Ideas

Direct Relationship(  Set Aside as directly related b/c you know at least that percent will be diverse

Least Burdensome Alt.(  

· Set Aside too burdensome;

· Harvard Factor,  using race as a factor you will still have RDSB.
Not Substantially more Burdensome than other 
4. Racially Diverse Student Body:

( the 1st amendment concern to have RDSB for  Robust Exchange of Ideas. 

( COMPELLING

( Is Efficient End.



Modern:

May not be compelling today.  The prsenet supreme court seems unliely to accept the pursuit of diversty as a comelling ogal.  

Pg. 277, Hopwood, UT Law School Case.




RULE:  Only need ONE compelling, directly related reason, leburdeon reason to be Constitutional.

Exam:  Take Reasons one by one.  

Must be spefic to the industry/ actor, that minority group:

A. Ex. UC Davis Medical, not UC Davis Law School

B. Ex.  For Black discriminated,  not all minorities, got to be specific.

Fulliove:  10%  set aside for construction
Layoff/ Hiring:

1. Remedy prior discrimination compelling.

2. Factor would not work here, if you left it up to them they would not do it.
1. After hired people make finical commitments.

2. You can remedy for Hiring.

3. Don’t worry about affirmative action on layoff, more burdensome .

4. Eve if prior discrimination AA for layoff is still too burdensome.

Diverse Faculty:

1. Open Question:

2. Role Models and remedy discr. have not really been ruled on.  

3. Kelso belief:  they would say it was illigtmet thing to remedy for other people discrimatin.  

4. Role models:  He things is legitimate, but he thinks they would not say it was important.
5. 

QUOTAS:Croson 1989 Minorty Set-asides by states and cities

Croson 1989:  Past Discrimination( Clear Evidence  


1. Majority:  are looking for strong basis evidence that discrimination exists.  

2. Background not enough,  has to be in record
3. Virtually all racially based quota will be stuck down even where the govr.  Is trying to eradicate the effects of past discrimination.   Will say quota not “necessary” 

EVIDENCE:

( Must be evidece of the city itself discirming.

( Just because nationwide proepbly, dosn not mean same degree of discr. In this market.

REMEDY:

( “Must be narrowly tailored” to remedy

( There must be CLEAR EVIDENCE

( PAST Societal discr.  Not enough.
4. New Business: Least Burdensome

5. Socially and Economically Disadvantaged: Not race on fac, saying anybody.  If those are starting up bus. Will give AA to those people.

· Will give Rational Review(Soc/Eco


Rule:  The majority held, race-based affirmative action plans must be subjected to the same SS as governmental actions that intentionally discrimination against racial minorities.

Rationale:

1. No way to tell if benign or invidious

2. Stigmatic harm:  “classifications based on rac car a damager of stigmatic harm.

3. Cant’ get beyond race.  O’Conner agruemdt hat as a society we willnever achieve our goal of becoming truly race-neutral 



Stevens, Marshall, Brennan, Blackmun DISSENT

1. Believed it should be intermediate.
Narrowly Tailored:

· Makes most rigid quotas almost always invalid

Race Neutral:

· Can always use Race-neutral before race-conscious

Goals:

· Use race as factor, will probably be struck down if no clear evidence of past discrimination, and no shosing race-neutral means are inadequate.

Diversity: As Compelling, pg. 289 Eman

· Still open quesiton.  

· However, thought to not to be compelling today

· Might be compelling enough—Bakke

· But for different reasons.

· Ex. diverse police force would better communicate with the minority neighborhoods.

Adarand 1995-` overruled Metro(Intermediate S.)Set-asides CONGRESS

Majority:  O’Connor, Rehn. Kennedy, Thomas, Scalia. Pg. 288


Rule:  SS must be applied to race-based AA imposed by Congress.
1. Federalized Croson.

2. Compelling interes and Narrowly tailored means

3. Applied to Education admission, employment.

4. Greater deference to Congress than Croson.

a. Nationwide findings: maybe ok.

b. Congress itself not federal administration.
1. Problem:  Soc/Eco presume that every minort comes from economic disadvtange

2. Federal Affirmative Action SS

3. Why SS:

a. Skepticism:  should be skepticism of any use of race.

b. Should not have different standard/ for AA b/c this use is thought is benign or invidious.  Powell
c. Courts should not be looking at policy.

d. Congruence:  Ought tobe the same between the states.

e. Consistency:  Not worried about group—“no person shall…”  All should have same level of protection.

3.  

Alienage

Rational Review
Strict Scutnity

1. Governemtn Jobs:  

2. Includes: Teach, Probation Officer, Police officer.

3. Legitmate Interest:  

4. Education is a social funtion,  SO it standard regulation of Social/ Economic Regulation.

5. Effective Civil Educators.

6. Citizens are immersed in the American civic culture.

7. Rational Relationship:  All teachers have the duty to promote civic virtues.

8. Not irrational burden.

Congress: Funding

When federa govern decids what to with its funds for aliend sshouldbe RR.

· Congress has the broad power over naturalization and immigration.  

· Challanger would have to show that entire scheme is irrational

States:

· Could be strict SS.
1. Ordinary Jobs

ILLEGITMACY:

Lalli v. Lalli


Intermeidate:

1. Not the child’s choice.

2. Punishing the child.

3. Interest. Orderly disposition of property
Clark v. Jeter:

A. DNA Testing:  Before you had to do blood test and circumstantial evidence.  Now in world of DNA no need to have early determination.  The court today looks at the illegitimate cases and there is no longer strong argument to do it early on.  Now you can do it anytime.  Given that the state’s interest.  Ther for in an intermediate statndar.  You don’t have the interest.  The court says that you cannot have a six year.  There is no substantial reason to get done.

B. Orderly disposition of property:  Still don’t know.

He thinks that it would come out different. He thinks both Kennedy and O’conner would go to the toher side.

GENDER CLASS

Intermediate Scrutny
Milatary Draft

Stat. Rape, Men only over 18:

1. Interest: Calf. Wanted unwanted teen preg.

2. The rape law not apply if married.

3. Not substantially more burdensome than Necc.

“ women have the natural burden of becoming pregnant. And men don’t’ , this will equalized the burden.

4. Thye don’t have to be equal burdens, just not substantally more burdensome.


1. Gender discrimination, men have to register, women don’t.

a. Important:  Drafting people for combat troops.

· So that is obviously important for quick thing to have individuals in the miliarty

· National interest is compelling, so it is important

b. Vertally all combat roles were for men only in (1981)  so registering the people that will fill 99% of their need.

· It des substanly related for intermediate.

· But if it was SS it would be not be directly related if any women for any role.  So you would hve to have a direct relationship.

· Today:  this would not 99%.

· 95% still have substantial relationship.

c. Is the regulation substantially more burdensome than necessary?

· No, just fill out card.

· There is no other way, b/c you are registering.

· Just a list here in case of war.  

· You don’t take into account burdens from another policy.  Govt.  policy is that 95% is reserved for men only, that is burdensome on men.



FUNDMENTAL RIGHTS= STRICT SCRUTINTY

“Ordered Liberty”

YES
NO

1. Access to courts


1. Education

2. Voting Rights/Access to Ballot


2. Food

3. Right to Travel


3. Housing

4. Right to Privacy


4. Welfare Generally

5.  Right to Procreation
5. Health Care



6.  Right to Marry:  Basic Civil Right of Man

· Right to Child Rarying

· Right to Procreation

· Right to NOT Procreate-Controception
6. Out of state tuition for university




Not Sexual Orentation

Fundamental Rights “implicit in the concept of ordered liberty”
Literal Text, Specific History:  

· A right that framers would have acknowledges it specifically.
Extreme Formalist
Most of Bill of Rights

· Marriage:  Skinner Case based on Specific Hist. & 14th – is a right to decide

· Child Rearing:  W/out Gov. Interference

Related Provisions:  General History

· The purposes behind the specific protections are general concern, like fair trial

· 9th supports the Pernumberal Analysis
Moderate Formalist
· Access to Courts:  6th Amend, speedy trial

· Contraception:  1, 3, 4, 5: =Associational privacy rights—9th Pernumberalla.  

Structure:  Separation of Powers/Federalism


Moderate Formalist
· Voting:  People are voted

· Right to Travel:  Federalism

Practice:  

· Legislature/Executive
Holmesian
· Procreation:   Courts do not ban. Statutes

· Statute to limit contraception

Precedents:

· Reasoning from exiting precedents.

· If right to marriage, then right not to get marriage

· If the right of privacy, “right of the individual single or married”, equal protection these are rights of individuals.  
Natural Law
· Procreation: If FR of marriage and Child Rearing.

· Fundamental right to not get married

· Fundamental right not to procreate, if right to procreate.  

· Heart of Liberty—Decision to abort:  Casey

Social Policy
Instrumentalist
Abortion:  Roe v. Wade                                                    

Legislative History:

· 



A. Legislative / Executive Practice:

1. Looked at the Legislative Practice, look at the statutes and whether the executive is enforcing.

2. The fact that most states did not criminalize possession of contraception be criminal, thus it is infringing on liberty and so it is against the traditions and thus against the fundamental rights.

B. Individual Rights to have contraceptive:

1. 14th Amend. No person,  it is individual and not group rights.  If doing a reason elaboration of the precedents, aspects of equal protection then they have to be rights that individuals have.  

2. Roe v. Wade, the ultimate thing is that all these fundamental rights are aspects of liberty under a due process “implicit in the concept of ordered liberty” Liberty = liberty in 14th amend.  

C. Right to marry a prisoners:  Not viewed as the serious or substantial burden.  It is mininumal burden under rational review.

D. Blood Test:  Minimum burden on marriage,  so Rational Review:

E. Pay Child Support to get married:  Is strict scrunity, it is a significant burden.
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