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Criminal Procedure

Outline

Chapter 1:  The Criminal Process:  Failure and Legitimacy 

Steps in a Criminal Proceeding 

1. Arrest

2. Booking

3. Filing complaint

4. First appearance

a. Notice of charges

b. Right to counsel

c. Bail 

5. Preliminary hearing

6. Filing of indictment or information 

a. Nature of grand jury proceeding

b. Information 

7. Arraignment 

8. Pretrial motions

9. Trial 

10. Sentencing

11. Appeals

12. Post-conviction remedies 

Powell v. Alabama (1932)

· To deny D counsel, where counsel was appointed only moments before trial began, violates the 14: Right to Due Process and Equal Protection. 

Brown v. Mississippi (1936) 

· Forced confession is in violation of the 14: Right to Due Process (5th:  self-incrimination) 

Standards for Measuring “Due Process of Law” 

Hurtado v. California (1884)

· 5th right to indictment by a grand jury for capital and infamous crimes, is not binding on the states.  Many states do not use a grand juries as a regular part of the charging process.  Where grand jury indictment is not used or the D waives the right to grand jury action, the state charges by information (a formal charging instrument drawn up by the prosecutor)

Twining v. New Jersey (1908)

· 5th: privilege against self-incrimination denied b/c it was not a fundamental right: case later overruled

Palko v. Connecticut (1937)

· Particular double-jeopardy found constitutionally admissible (where a D could be charged for the same crime twice) later overruled. 

“Incorporation Debate”:  14th:  Due Process Clause:  
  
Black (Total Incorporation of the Bill of Right)     v.   Harland (Selective Incorporation)

  **Current Law:  

All rights incorporated except:  

1. Hurtado (Grand Jury option to states) and 

2. 8th Amendment protection against Excessive Bail.

3. Benton v. Maryland (1969) overruled Palko 

4. Malloy v. Hogan (1964) overruled Twining

5. Modern Analysis of incorporating the Bill of Rights:  Legitimizing the Criminal Process

- Accuracy, Truth, Fairness, Legitimacy, Efficiency, Limiting Government 

Duncan v. Louisiana 

· 14th:  guaranteeing a right to trial by jury to those criminal cases that would fall under the 6th Amendment (right to jury trial). 

Incorporated Rights under Bill of Rights to the States under 14th

4th Amendment

· The Prohibition against unreasonable searches and seizures (Wolf) 

· Exlusionary Rule (Mapp) 

5th Amendment

· Bar against double jeopardy (Benton v. Maryland) 

· Privilege against forced self-incrimination (Malloy) 

6th Amendment 

· Right to a jury trial (Duncan)

· Right to a public trial (Oliver) 

· Right to a speedy trial (Klopfer) 

· Right to confront witnesses (Pointer v. Texas) 

· Right to compulsory process to obtain witnesses (Washington v.Texas)

· Right to the assistance of an attorney in felony cases (Gideon) 

· Right to the assistance of an attorney in misdemeanor cases in which a prison term is imposed (Argersinger) 

8th Amendment

· The prohibition against cruel and unusual punishment (Robinson) 

Not-Incorporated Rights

5th Amendment 

· Many states do not use grand juries as a regular part of the charging process. 

8th Amendment 

· Prohibition against excessive bail 

Chapter 2:  4th Amendment Overview 

4th Amendment and the States

Wolf v. Colorado 

· Frankfurter:  The security of one’s privacy against arbitrary intrusion by the police – which is at the core of the 4th amendment – is basic to a free society.  It is therefore implicit in “the concept of ordered liberty” and as such enforceable against the States through the Due Process Clause.  

· 4th:  police cannot intrude in one’s privacy.  

Limitations to the 4th
US v. Verdugo-Urquidez (1990)

· A search  or seizure of property located in a foreign country, which is owned by a nonresident alien who is briefly on US soil, is not covered by the amendment, even if the search is conducted by a US law enforcement agent.  

Budeau v. McDowell

· 4th: limits to governmental actions only, does not reach private searches or seizures made by a landlord, airline employee, or private company.  

Birth of the Exclusionary Rule 

Weeks v. US (1914)

· Exclusionary Rule applies to the government. 

· Rochin v. California (1952) * Forced Stomach pumping found so excessive that it violated the 14th Amendment. 

Mapp v. Ohio (1961)

· Exclusionary Rule applies to the states. 

Exclusionary Rules

· Any 4th violation by the government excludes any evidence obtained. 

Chapter 3:  Passing the Threshold of the 4th Amendment 

What is a Search?

Katz v. US (1967)

· Telephone Booth:  4th protects people not places. 

· Two prong test:  Katz Test by Harland

1. A subjective expectation of privacy and

2. Expected that society will recognize as reasonable. 

· Reading lips: words exposed to public / no search  

· Extent to personal conversation (as part of the person). 

· Whispering at a public place is not protected. 

Applying the Katz Doctrine

US v. White

· Agent transmitting information through radio not in violation. 

· No expectation of privacy 

· Law before this case: Hoffa (3rd party informant does not violate fourth), Lewis (no warrant for secret agent necessary) and Lopez (bugged agent does not violate fourth amendment), On Lee (transmission by bugged agent to other gov. agents does not violate).  Assumption of risk when sharing illegal information with someone else. 

· Problem pg97: No search officers listening to conversation via transmitter hidden in a park at 2:00 a.m.  

Smith v. Maryland

· Government Recording telephone numbers dialed does not violate the 4th 

· It is presumed that the numbers that you dial are not private. 

· Dissent: numbers are on the way to the conversation. 

· US v. Miller. The law today; you need a court order (subpoena or a search warrant) for the government to obtain records from a financial institution. 

· Example:  Beeper / US v. Karo pg. 107:  monitoring of a beeper in a private residence, a location not open to visual surveillance, violates the 4th amendment rights of whose who have a justifiable interest in privacy.  Under Knotts:  ok to use a tracking device to monitor suspect on public roads.  

Oliver v. US

· Open fields were not in violation.

· Open fields doctrine, areas outside the curtilage are held out to the public and are subject to the police search without violating the 4th.  

· US v. Dunn:  the barn was not within the curtilage of the farmhouse, D was found to have no justifiable expectation for privacy with respect to the barn, and no violation of 4th. 

· Factors for helping determine curtilages (an unique extension of the home):

1. The proximity of the area claimed to be curtilage to the home (how close it is to home) 

2. Whether the area is included within an enclosure surrounding the home, 

3. The nature of the uses to which the area is put, and 

4. The steps taken by the resident to protect the area from observation by people passing by. 

· The officer was in an open field. 

Summary 

· Curtilage:  all buildings in close proximity to a dwelling, which are continually used for carrying on domestic employment, or such place as is necessary and convenient to a dwelling, and is habitually used for family purposes. 

· open fields,

· Curtilage

· Garages, barns, and other outbuildings may be found within the curtilage.  

California v. Ciraolo
· Aerial Observation is not in violation of the 4th amendment.  

· Concentrated on the person knowingly exposing to public.

· Any member of the public flying in the airspace who glanced down could have seen everything that these officers observed.

· Plain view of outsiders not protected. 

· 1st prong the subjective expectation of privacy.  

· Looking at the objective prong, if society would find it reasonable to look down on the private curtilage area.  Is it reasonable for the government to view from the aerial space. 

· Balancing the other side of privacy vs. the need to fight crime.  

· It is not unusual or an unique object, it was just flying over. 

· Dow Chemical Co. v. US

· Gov. using powerful cameras to take photographs from the air, at least as long as the cameras are generally available to the public, and the plane is in legitimate airspace, its ok. 
· Precision aerial mapping camera not a search. 
· Florida v. Riley:

· Helicopter case not a search

· Any member of the public could legally have been flying over Riley’s property in a helicopter at the altitude of 400 feet and could have observed Riley’s greenhouse.  

· California v. Greenwood

· Plastic garbage bags:  not a search:  person does not have a reasonable expectation of privacy in garbage left outside the curtilage of a home for trash removal. Readily accessible to animals, children, scavengers, snoops, and other members of the public. 

· Shredding the documents, the subjective intent is stronger when you shred it at first, but it is still trash (so it is disputable). 

Bond vs. US

· Physical Intrusion (trespass) / tactical v. visual observation. Physical invasive inspection is simply more intrusive than purely visual inspection. 

· Greyhound bus:  border patrol agent physical manipulation of petitioner’s bag violates the 4th amendment. 

· D clearly expects that his bag may be handled, he does not expect that other passengers or bus employees will as a matter of course, feel the bag in an exploratory manner.  

Kyllo v. US

· Thermal Imaging Device at private homes from a public street is a violation of the 4th amendment.

· Thermal-imaging observation of the intimate details of a home are impermissible. 

· Resent Statute:  due to the bombing Sep 11th valid. 

What is a Seizure

US v. Karo

· a tracking devise in a can of ether and monitored Karo’s movements of the beeper over public roads but also in Karo’s home. 

· A seizure:  of property occurs when “there is some meaningful interference with an individual’s possessory interests in that property. 

· When the Government attaches an electronic monitoring device to that property, it infringes that exlusionary right; it has converte property to its own use.  

· Objects subject to seizure:

1. Contraband (evidence that may not lawfully be possessed by a private party) (illegal stuff) 

2. fruits of a crime (money that was taken from the bank robbery)

3. instrumentalities used in the commission of an offense (weapon, automobile for the get-away).

4. mere evidence:  an item of value to the police solely b/c it will help in the apprehension or conviction of a person for an offense. Example:  blood stained shirt. 

· What constitutes the seizure of a person?

· The quintessential seizure of the person, is an arrest.

· An arrest is effected by the slightest application of physical force.

· If no touching occurs, an arrest occurs when a suspect submits to an assertion f authority by the arresting officer.

· When the officer, by means of physical force or show of authority is a seizure of the person.  

· In a seizure:  when there is some meaningful interference with an individual’s possessory interest in that property. 

· Hypo:  When the government holds the package (of when it arrived in the country for ten days.  Yes, a seizure, a meaningful interference.  And deprived them of the property for 10 days. 

· Hypo:  Police pull a diary out of the diary and then put it back in the drawer in the office, search b/c Katz.  It is not a seizure:  not a meaningful interference. If they tore a page out of it is a seizure. 

Chapter 4:  The Substance of the Fourth Amendment

Probable Cause

· 4th :  “The right of the people to be secure in their persons, houses, papers, and effects, against 

· unreasonable searches and seizures, shall not be violated, and 

· no Warrants shall issue, but upon probable cause, supported by 

(i) Oath and affirmation, and 

(ii) particularly describing the place to be searched, and 

(iii) the persons or things to be seized.”

· The 4th requires that a search or arrest warrant be issued only based on probable cause. 

· No warrant is required for a search made incident to a valid arrest. 

· Probable Cause

1. Arrest:  it must be more likely than not that a violation of the law has been committed and that the person to be arrested committed the violation. 

2. Search :  it must be more likely than not that the specific items to be searched for are connected with criminal activities and that these items will be found in the place to be searched. (Brinegar v. US, 1949)

· Police must generally obtain a search warrant in order to search areas in which the suspect has a reasonable expectation of privacy.  

1. person has an actual, subjective expectation of privacy in the area and 

2. expectation must be one which society recognizes as reasonable. 

· “Probable cause is the traditional standard of the 4th” (Arizona v. Hicks, 1987).

· “there is no realistic alternative to the traditional common-law rule that probable cause justifies a search and seizure” (Whren v. US, 1996). 

· Probable cause for search or arrest could be established through personal knowledge of the officer.

· Arrest based on 

1. flight of suspect when approached by policeman 

2. physical clues (footprints or fingerprints) 

3. voluntary admissions by suspect

4. suspicious or surreptitious conduct

5. suspects previous criminal record 

6. suspect’s presence in a high-crime area 

Spinelli v. US (1969) overruled by Gates

· Aguilar-Spinelli Test

1. Basis of knowledge Of the informant 

2. Veracity (how credible and reliable is the informant) / show basis of knowledge of the informant, the particular means by which he came upon the information which he supplied to the police. 

Nathanson v. US

· “known” gambler not determinative for probable cause. 

Draper v. US

· some of the details provided by the informant must be corroborated by the police. 

McCray v. Illinois

· generally, the informant’s identity does not have to be revealed.  Exception – percipient witness:  if the informant was a percipient witness tot he crime and the testimony may be material to determining the acused’s guilt or innocence, the identity of the informant must be revealed at or before trial.  

Franks v. Delaware (affiant’s credibility) 

· A D may challenge the validity of a search warrant by contesting any assertion in the affidavit upon which the warrant was issued.  A search warrant is invalid if a D makes a “substantial showing” by a “preponderance of the evidence” of all of the following facts: 

1. a false statement was included in the affidavit by the affiant (the mere fact that an affiant included a false statement in an affidavit does not automatically invalidate a search warrant if the police were acting in good faith) 

2. the false statement was necessary to find probable cause; and 

3. the affiant knowingly or recklessly included that false statement. 

Illinois v. Gates (Overules the Spinelli-Aguilar Test) 

· Totality of the circumstances Test:

- involving an informant’s information 

· The problem with applying the two prong test to this case:  there was no basis of knowledge, prong 1: not being able to satisfy. 

· The affidavit must show by a totality of the circumstances that there is a fair probability that contraband or evidence of crime will be found in a particular place. 

· Probable cause is a “neutral and detached magistrate,” rather than a police officer “engaged in the often competitive enterprise of ferreting out crime.”  

· US v. Ventresca:  a search under warrant may be upheld where, without one, it would not be. 

· Ornelas v. US:  an appellate court should pay “great deference” to a magistrate’s decision to issue a warrant, but when the police act without a warrant – when they make the initial probable cause determination, and a trial court approves the police action after the fact- an appellate court shall conduct de novo review of the probable cause matter. 

· Katz: As a result of the preference for warrants, courts demand somewhat stronger evidence of “probable cause” if the police act without a warrant. 

Arrest and Search Warrants:
Johnson v. US (1948) 

· Police smelling narcotics is not enough for a warrant. No threat of destroying evidence.  

· There is a preference for warrant. 

· Search warrant must be executed for 10 days. 

Arrest Warrants

US v. Watson (1976) 

· No warrant arrest needed, to arrest person in public place even if there is time to procure a warrant. 

· Arrest warrants are required only when the police enter a private home to make an arrest and no exigent circumstances exists.  

· Tennesse v. Garner (1985) 

· Where the suspect poses no immediate threat to the officer and no threat to others, the harm resulting from failure to apprehend him does not justify the use of deadly force to do so.   

· County of Riverside v. McLaughlin (1991) 

· Proceedings after a warrantless arrest magistrate must within 48 hours look over arrest to see if there was probable cause. 

· “Gerstein Hearing”: no counsel and no adverserial system.  

· Graham v. Connor 

· that all claims that law enforcement officers have used excessive force –deadly or not – in the course of an arrest, investigatory stop, or other seizure of a free citizen should be analyzed under the reasonableness standard. 

Payton v. New York (1980)

· If there are no exigent circumstances, the police may not enter a private home to make a warrantless arrest. 

· The search or arrest must be reasonable, and you need a warrant to go into someone’s home. 

· Not a search, unless you actually cross over the threshold of the home

· Minnesota v. Olson:  an overnight guest normally has a legitimate expectation of privacy in the home where he is staying, therefore the police were required to get a search warrant. 

· Stegald Case: pg. 183/ You need a search and arrest warrant in a 3rd party’s home absent exigent circumstances. 

· US v. Santana (1976)  If the police are pursuing a felony suspect, and he runs into either his own or another’s dwelling, a warrantless entry may be permitted under the hot pursuit doctrine.  

Search Warrants: In General (The Constitutional Debate)  

California v. Acevedo (1991) overruled Arkansas v. Sander (1979)

· If the police have probable cause to believe that a container contains contraband, they may wit until the container is in the car, stop the car, and seize and open the container, al without a warrant.  

· 4th amendment does not explicitly impose the requirement of a warrant.  But it has to be reasonableness. 

· Two clauses:  warrant (has to be specific) and the reasonableness. Do searches have to be reasonable or must they be present in all the time.  

Maclin Pg. 187: 

· the purpose is to regulate the police and some agree, that it is anti government rule and limit government and control the police. 

·  If that’s the purpose, is it enough to say that they have to do things reasonably.  If no control of police, then there is no way to control the police.  Requirement of a warrant.  

· Purpose to identify the warrant debate. 

Note 4 pg. 191

· Firm belief equals probable cause, but is this enough to dispense with a warrant? It is a public place, not in the home, and the briefcase is there, the person is there, the probable cause is there and within the circumstances, it is ok without a warrant.

Nature of a Valid Search Warrant 

Lo-Ji Sales, Inc. v. New York

· Seize two films, but went on to seize other things that were not on the list of the warrant to seize. 

· Requirements for warrants to be issued

1. By neutral and detached magistrates (there was no neutrality because the magistrate was the lead investigator) and

2. The substance of the particularity requirement of the warrant clause (the language in the warrant was open ended) .

Requirement of warrant specificity:  the place, person or things to be seized.  (Specifically described items to be seized) / (nothing should be left to the discretion of the officer executing the warrant) 

· Principles in applying the stringent standard:

1. a relatively general description will be tolerated if the nature of the object to b seized could not realistically be described more specifically

2. greater generality is allowed in the case of contraband

3. greater specificity is demanded if other objects of the same general classification are likely to be found at the search site (cartons of women’s clothing may not do if the police will be searching a warehouse containing many such cartons) and 

4. scrupulous exactitude is demanded when the search encroaches on 1st amendment concerns. 

Executing a Search Warrant

· Wilson v. Arkansas:  Knock and announce (the identity and purpose).  

· Reason:  give the residents a reasonable opportunity to open the door and allow the police to enter peacefully, or whether the officers may enter surreptitiously or even violently by breaking into the residence.  

· Purpose:

1. Avoid property damage

2. Avoid frightening the occupants

3. Prevent the invasion of privacy. 

· Under Wilson:  reasonableness requires knock and announce if not they have violated the reasonableness requirement of the 4th amendment.

· If police enter without knocking or announcing themselves, and one of the special circumstances (physical danger to the police; likelihood that evidence will be destroyed) applies, there is a good chance the ct will find that the unannounced break-in to arrest or conduct a search was “unreasonable” = violation. 

· But before officer breaks in, he ought to  1.) signify the cause of his coming and 2.) make a request to open door.

Richards v. Wisconsin (1997)

· no blanket exception because it posses two problems:

1. It overgeneralizes, b/c not every drug investigation will pose risks to a substantial degree.  Example:  not likely to destroy evidence  and

2. The reasons for creating an exception in one category can, make it easier to be applied to others.   

· Standard:  even in drug cases, that they have a reasonable suspicion (more than a hunch)

· Reasonable suspicion 

1. That announcing their presence would be dangerous or futile or 

2. Inhibit the effective investigation of the crime: for example, that the drugs would be disposed off.  (exigent circumstances) 

· Executing a warrant after entry:

1. The police may search containers large enough to hold the criminal evidence for which they are searching. 

2. While officers execute a search warrant, they may seize an object not described in the warrant, if they have probable cause to believe it is a seizable item.  (Plain-View Doctrine) 

3. Maryland v. Garrison (1987):  Information that becomes available to police officers immediately before or during the execution of a warrant may require them to cease or narrow their search, notwithstanding the dictates of the warrant.  

· Ybarra v. Illinois (1979):  Where a person simply happens to be on the premises to be searched, and appears not to have any connection with the criminal activity which gave rise to issuance of the warrant, that person may not be searched.  Where the standard is probable cause, a search or seizure of a person must be supported by probable cause particularized with respect to that person. 

· Michigan v. Summers (1981):  a warrant to search (a residence) for contraband founded on probable cause implicitly carries with it the limited authority to detain the occupants of the premises while a proper search is conducted. 

· In anticipation of a warrant: Illinois v. McArthur (2001):  Police officers had probable cause that D had marijuana in his trailer.  One officer left to obtain a search warrant, while the other officer D that he could not reenter the trailer unless accompanied by the officer.  Valid.  

Summary for Search

· Scope of the search

1. Police may search containers large enough to hold the criminal evidence for which they are searching.  

2. May seize an object not described in the warrant, if they have probable cause to believe it is a seizable item. 

3. Honest mistakes that are made by officers in the dangerous and difficult process of making arrests and executing search warrants is allowed. (Mistaking one apartment for another).  Can act under a mistake of fact.

· Searching persons during the execution of a warrant. 

· this is not allowed but standard, warrantless search, probable cause + exigent circumstances.   

· Seizure of persons during warranted searches

· a warrant to search a residence for contraband founded on PC implicitly carries with it the limited authority to detain the occupants of the premises while a proper search is conducted. 

· In Anticipation of a warrant

· Illinois v. McArthur 

1. probable cause

2. good reason to fear destruction of evidence

3. Police made reasonable efforts to reconcile their law enforcement needs. 

* * Can keep someone from going into their home, while they have reasonable to search. 

Search Warrant Requirement:  Exceptions to the Rule

Police ordinarily need a search warrant to conduct a search or seizure of property.  Exceptions for a warrantless search:  PROBABLE CAUSE + one of the following 

1. Incident to a valid arrest (lawful arrest – may search the area within the arrestee’s control) 

2. Exigent circumstances (hot pursuit or preventing the destruction of evidence or harm to persons)

3. Plain View (police lawfully in a particular place come across evidence in plain view)

4. Automobile Searches (when the driver of a car is arrested, the car may be searched at the station-house without a warrant – inventory search.  If police reasonably believe that a car is carrying contraband, it may be subjected to a full warrantless search in the field, including a search of any closed containers. 

5. Consent searches 

6. Stop and Frisk searches (officer may briefly detain suspect to make inquiries if he has REASONABLE SUSPICION (lower standard than probable cause) that criminal activity is afoot.  May frisk or pat-down suspect’s outer clothing in an attempt to discover WEAPONS. 

7. Inspections and regulatory searches (immigration-related searches) 

Exigent Circumstances

Warden v. Hayden

· Hot Pursuit Doctrine:  warrantless search justified by hot pursuit.  Police acted reasonably when they entered the house and began to search for a man of the description they had been given and for weapons which he had used in the robbery or might use against them. 

· Burden of Proof (government has) that the search is valid (they had exigent circumstances) 

· Probable Cause (PC) + exigent circumstances. 

Welsh v. Wisconsin (1984)

· In determining whether there are exigent circumstances, the seriousness of the offense is to be considered.  Where the offense is a non-serious one, the circumstances generally will be found not to be exigent, even if evidence may be destroyed or the police are in hot pursuit.  

· Vale v. Louisiana: if the arresting officers knew that contraband or evidence was in the process of destruction when the search was begun, or if the officers knew that these items were about to be removed from the jurisdiction, then a warrantless search for these items would have been allowed. 

· Mindy v. Arizonza: in a homicide investigation:  no exigent circumstances b/c there is no blanket murder exception. You still need a warrant based on PC.  A warrantless search must be “strictly circumscribed by the exigencies which justify its initiation” and it simply cannot be contended that this search was justified by any emergency threatening life or limb. 

· Warrantless intrusion may be justified by 

1. hot pursuit of a fleeing felon (Warden v. Hayden) 

2. imminent destruction of evidence (Schmerber v. California)  or 

3. the need to prevent a suspects’ escape 

4. or the risk of danger to the police or 

5. to other  persons inside or outside the dwelling

6. there must be probable cause to believe that one or more of the other factors justifying the entry were present and that in assessing the risk of danger 

7. the gravity of the crime and likelihood that the suspect is armed

· Problem 3 pg. 211: 

· Man hiding in the closet, tipped by the lady in the house:  need PC + exigent circumstances.  But the guy wasn’t going anywhere, so they could have gotten a warrant. 

· Problem 4 pg. 212:

· They had probable case but they waited a month before requesting DNA sampling.  There is possible destruction of evidence.  So the warrantless search justifiable. There was a dry blood stain on his finger.  

Search Incident to Arrest

Chimel v. California 

· A warrantless search incident to arrest must be limited to areas within the arrestee’s immediate control (later abandoned by NY v. Belton with respect to automobile occupants.) 

· Only purpose of allowing a search-incident-to-arrest was to prevent the suspect from getting hold of a weapon and from destroying evidence. 

· Maryland v. Buie:  that where the arrest takes place in the suspect’s home, the officers may conduct a protective sweep of all or part of the premises, if they have a “reasonable belief” based on “specific and articulable facts” that another person who might be dangerous to the officer may be present in the areas to be swept. “Protective sweep”  is a quick and limited search of premises incident to arrest, and is conducted to protect the safety of the arresting officers.  It is NOT a full search of the premises, but may extend “only to a cursory inspection of those spaces where a person may be found”. 

US v. Robinson 

· Any time a traffic or other arrest is made, a full bodily search may be conducted incident to that arrest, as long as the arrest is custodial  (as long as the arrestee will be taken tot he station house for booking)  

· Applies not only to custodial traffic arrests, but also to custodial arrests for other minor crimes, like loitering or vagrancy or illegal parking.  

· Under the Terry case, there is a limited frisk of outer clothing and remove such weapons that he may reasonably believe and ascertain that the suspect has in his possession. 

· Can even check the wallet. 

· The search does not have to be made specifically for weapons, nor does the officer have to have a “subjective fear” that the suspect is armed. 

· Gustafson v. Florida (1973):  The officer had not had any previous contact with the driver who was stopped, the offense was weaving across the center line (minor) and the decision whether to search was left completely tot he officer’s discretion, unlike imposed police department regulations as in Robinson.  

Whren v. US 

·  The fact that a stop of a motorist for a traffic violation is made for pretextual reasons does not mean that any evidence garnered as the result of that stop was unlawfully obtained, or inadmissible.  

· A search incident to a pretextual arrest is nonetheless lawful, as long as the police in fact had probable cause to believe that the person arrested had committed a crime for which arrest was allowed under local law. 

NY v. Belton 

· The Ct held that when the police have made a lawful “custodial arrest” of the occupant of an automobile, they may, incident to that arrest, search the car’s entire passenger compartment, and the contents of any containers found in that compartment.  

· Probem:  Public place, felony and no warrant is needed for such event.  Glove compartment is ok but if locked might not be allowed.  

· Arrest Inventory

Three purposes:

1. Protect arrestees valuables from theft

2. Reduce false claim of theft. 

3. Insure contraband or weapons won’t be smuggled into the jail. 

Knowles v. Iowa

· Where an officer makes a traffic stop and merely writes a traffic ticket, she may not search the vehicle incident to the ticket-writing, even if under local law the officer could have made an arrest. If the officer had taken Knowles into custody, then officer could have searched Knowle’s person.  Belton.

· Rehnquist:  the search violated the 4th amendment. 

· Robinson Case:  two exceptions to a search incident to arrest:

1. the need to disarm suspect to take him into custody and

2. need to preserve evidence.  

· None were present in this case 

· Robinson Case:  custodial arrest involves danger to an officer because of the extended exposure which follows the taking of a suspect into custody and transporting him tot he police station.  Danger to the police officer flows from the fact of the arrest.  

· Terry v. Ohio:  may perform a patdown of a driver and any passengers upon reasonable suspicion that they may be armed and dangerous.  

· Michigan v. Long:  conduct a Terry patdown of the passenger compartment of a vehicle upon reasonable suspicion that an occupant is dangerous and may gain immediate control of a weapon.

· NY v. Belton:  even conduct a full search of the passenger compartment, including any containers therein, pursuant to a custodial arrest. 

· Illinois v. Lafayatee: Police’s need to conduct an inventory of a prisoner’s personal effects provides its own rationale for seizing and searching those effects, completely apart from whether the search and seizure would have been valid as a search-incident-to-arrest had it been done at the moment of arrest. 

Atwater v. City of Lago Vista (2000) (In Texas) 

· Issue:  May the police make a warrantless custodial arrest for a petty offense?

· Holding:  Yes.  It would not be unreasonable to make the custodial arrest. The court held that the 4th amendment permits a warrantless arrest for a minor offense, such as a misdemeanor seatbelt violation, punishable only by a fine. 

· In Texas:  front seat passenger must wear a seat belt and the driver must secure any small child riding in front.  Violation fined by 25 –50 dollars.  Law allow peace officer to arrrest without a warrant or issue a citation.  

Cars and Containers

Chambers v. Maroney 

· Warrantless search valid, despite the fact that, since the car was in police possession, a warrant could have been procured without endangering the preservation of evidence. 

· Police officers with probable cause to search an automobile at the scene where it was stopped could constitutionally do so later at the station house without first obtaining a warrant.  

· Two part test:

1. the destruction-or-removal-of-evidence exception at least permitted the arresting officers to seize the car and deny its use to anyone and

2. there is little to choose in terms of practical consequences between an immediate search at the station without a warrant and the car’s immobilization until a warrant is obtained. 

· Carroll v. United States (1925):  Exigent circumstances will often cause the warrant requirement to be suspended when a car search is involved.  Police may search a vehicle without a warrant if such a search is 

1. necessary to preserve evidence, 

2. where the car can be quickly driven out of the jurisdiction.  

· Class Notes: based on the mobility of the vehicle creates a exigent circumstance along with PC to search the car for the fruits of the crime. 

· A vehicle, if it can be searched at the scene it is reasonable to take the car in to the station and conducting the search there. 

· Problem:  2 officers, people standing in the city park.  Law:  no alcohol 

· Automobile Exception

· Incident to arrest

· Chimel

· Belton 

Coolidge v. New Hampshire 

· The court held that the search warrant of the vehicle was invalid because it was issued by the Attorney General, rather than by a neutral and detached magistrate. 

· Where there was PC, but no exigent circumstances justified the police in proceeding without a warrant was illegal. 

California v. Carney 

· A person’s expectation of privacy with respect to his automobile is significantly less than that relating to his home or office.   

· A mobile home will be treated as a vehicle, at least where the home is parked in a parking lot.  

· Automobile Inventories:  South Dakota v. Opperman:  If the car is impounded because it has been towed for illegal parking, the Ct has held, it may similarly be subjected to a warrantless “inventory search.”  Seems to validate warrantless inventory searches, without probable cause, in virtually every situation where the police have impounded a vehicle. 

· Florida v. White: The police’s warrantless seizure of a car was valid, even thought the officers had several months in which they could have gotten a warrant. 

US v. Chadwick

· Police arrested several suspected smugglers, and seized the footlocker in which they were thought to be transporting marijuana.  After the suspects were safely incarcerated, and more than an hour after the arrest, the officers opened and searched the footlocker without a warrant.  Search invalid, that a search is not incident to arrest if it is “remote in time or place from the arrest”. 

California v. Acevedo

· If the police have probable cause to believe that a container contains contraband, they may wait until the container is in the  car, stop the car, and seize and open the container, all without a warrant. 

· Police officers with probable cause to search a car may inspect passengers’ belongings found in the car that are capable of concealing the object of the search. (Wyoming v. Houghton )

Plain-view Doctrine

Incident to Arrest

· if police are within the permissible area of a search incident to arrest (area of control of the D), they may seize evidence which falls into their view, even if the item itself is outside of the control area. 

Requirements for Plain-View (Horton v. California)

1. Legally on premises (no trespassing)

2. Incriminating nature must be apparent (immediately apparent unlike fingerprints) 

· In other words officers must have probable cause to believe that the object is incriminating (contraband or stolen property) 

· Arizona v. Hicks:  no plain view doctrine, of a stolen stereo b/c at the time officer had no probable cause for the search only reasonable suspicion  (this is not enough). 

· There is no probable cause in plaint touch situations. 

3. Lawful right of access to object (officers must have a lawful right of access to the object itself. 

Timed Arrests

· PV may not apply where the presence of the police results from a pretext or from a timed arrest

No requirement of inadvertence 

· PV applies even where the police’s discovery of a piece of evidence they want to seize is not inadvertent. 

Summary Requirements for Plain View

1. Officers were lawfully on the premisis where they saw item in plain view. 

2. Immediately recognized as contraband (PC) 

3. Officer had lawful access to the item

· Example:  no permit for bond fire, see slot machines inside the building. 

· Machines are seized and entered into evidence.  

Consent

Schneckloth v. Bustamonte 

· Looked at the totality of the circumstances:  consenter’s ignorance of his right to refuse consent was only one factor to be considered in ascertaining the validity of the consent.  

· Consent has to be freely and voluntary 

· Factors to consider:  

· Totality of the circumstances 

· Subjective test (subjective mental state) 

· Was probable cause to search present.

· Free from duress or corecion, express or implied.  While the subject’s knowledge of a right to refuse is a factor to be taken into account, the prosecution is not required to demonstrate such knowledge as a prerequisite to establishing a voluntary consent.  

· If an officer falsely asserts that he has a search warrant, and procures consent, the consent is invalid (Bumper v. North Carolina) 

US v.Matlock 

· voluntary consent of 3rd party 

· If the 3rd person and the D have joint authority over the premises, then the 3rd party’s consent to a search will be binding on the D. 

Illinois v. Rodriguez

· A search will be valid if consent to it is given by a person who the police reasonably but mistakenly believe has joint authority over the premises. 

· A consent search is invalid, even if the consent was voluntary, if the police exceed the scope of the consent granted.  Consent to search the trunk of a car id not include authorization to pry open a locked briefcase found inside the trunk.  (Florida v. Jimeno)

Stop and Frisk and other brief detention 

Terry v.Ohio (1968)

· Stop-and-Frisk could be constitutionally permissible despite the lack of probable cause for either full arrest or full search, and despite the fact that a brief detainment not amounting to a full arrest was a seizure requiring some degree of 4th protection. 

· When an officer seeks to investigate a completed offense:  stops are allowed if the “police have a reasonable suspicion, grounded in specific and articulable facts, that a person they encounter was involved in or is wanted in connection with a completed felony.  (US v. Hensley 1985)

· Balancing Test

· Patdowns: 

· If the officer, while staying within the narrow limits of a frisk for weapons, feels what he has probable cause to believe is a weapon, contraband or evidence, the officer may expand the search or seize the object. Minnesota v. Dickerson 

· But if the officer goes beyond a pat down and starts manipulating and squeezing (the lump of cocain), unlawful search. 

· The search of a suspected narcotics dealer was held “unreasonable” because it was not motivated by the officer’s concern for his safety, the sole reason for the frisk in Terry. (Sibron v. New York)

· Extensions of Terry:

· The suspicion to support a stop need not be based on the officer’s own observations (Adams v. Williams)

· A suspicion of wrongdoing entitles the officer to stop a vehicle, not just conduct an on-the-street stop of a pedestrian (Adams) 

· The officer may, pursuant to a vehicle stop, search the car’s passenger compartment. (Michigan v. Long) 

· The stop may be accompanied by a temporary seizure of personal effects, such as baggage (US v. Place)

· The detention may be made solely for purpose of investigating possible crime, rather than for protection of officer (Florida v. Royer) 

· A stop is not unreasonable merely because it lasts for 27 hours (US v. Montoya de Hernandez) 

Drawing Lines:  Terry Seizures v. De Facto Arrests 

Dunaway v. NY

· Probable cause is necessary for a station-house detention accompanied by interrogation, even if no formal arrest is made.  

Drawing Lines:  Seizure v. Non-Seizure Encounters 

US v. Mendenhall 

· Whether a seizure has occurred, test to use whether a reasonable person would have believed that he is not free to leave.  Predisposses an innocent person. 

· Reasonable Person Test:  A person has been seized within the meaning of the 4th only if, in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.  

· Circumstances that might indicate a seizure, even where the person did not attempt to leave: 

1. the threatening presence of several officers

2. the display of a weapon by an officer

3. some physical touching of the person or 

4. the use of language or tone of voice indicating that compliance with the officer’s request might be compelled. 

Florida v. Bostick (1991)

· Mere police questioning does not constitute a seizure. 

· A refusal to cooperate should not be enough for the officer to seize you. 

· Where the police board a bus, and then question the passengers, a seizure will be deemed not to have occurred if “a reasonable person would feel free to decline the officers’ request or otherwise terminate the encounter”.  The test is not whether a reasonable person would have felt “free to leave”, since a person on board a bus would not feel free to leave in any case. 

· Mendenhall-Royer test:  police confrontation and interrogation of citizens does not constitute a seizure unless the police add to the inherent pressure derived from the fact the inquiring party is a police officer, as when the nature of the police encounter otherwise has no analogue in accepted conduct incident to contracts between private citizens.  

California v. Hodari D. 

· Where a show of authority is made to a suspect, and the suspect does not yield, no seizure takes place.  An arrest requires either physical force or, where that is absent, submission to the assertion of authority. 

· Emmanual Notes:  Test

(i) the suspect stops in response to the chase or to police orders and

(ii) a reasonable person in the suspect’s position would believe that he was not free to leave once he stopped.  

· Test (Carnahan Notes)

1. At what point did seizure occur

2. What was the nature of the seizure?

· is it like a Terry like seizure:  temporary

· is it like a Dunaway seizure:  indistinguishable from a full custodial arrest

3. Did the officers have the requisite basis? 

· Terry:  Reasonable Suspicion

· Dunaway:  Probable Cause 

· An arrest requires physical force (even if it is unsuccessful, it is still a seizure) or submission to assertion to authority. 

· Seizure:  when a reasonable person feels that they are not free to leave. 

Reasonable Suspicion

Alabama v. White

· When the police want to make a stop based on an informant’s tip, they may similarly do so on “reasonable suspicion,” and do not need to have probable cause.  Whether the informant’s tip is reliable enough o give rise to the required “reasonable suspicion” is to be determined by the “totality of the circumstances”.   

· Test Gates:  :  look at the totality of the circumstances. 

· Under the totality of the circumstances the anonymous tip, exhibits sufficient indicia of reliability to justify the investigatory stop of respondent’s car. 

· Look at the quantity and quality of information in the totality of the circumstances. 

· The fact that an airport traveller falls within the particular “drug courier profile” which a given agent is using, does not by itself automatically give rise to the “reasonable and articulable suspicion of criminal activity” required for a Terry-like stop.  (Reid v. Georgia )

Illinois v. Wardlow

· The fact that an individual has attempted to flee when seen by the police will normally raise the police’s suspicion, and may even without more justify the police in making a Terry-style stop.  In any event, the combination of flight and presence in what the officer knows is a high-crime area will generally be enough for a stop.   

Extending the Terry Doctrine

US v. Place 

· The stop may be accompanied by a temporary seizure of personal effect, such as baggage. 

Michigan v. Long

· Allowing a search for weapons in an automobile’s passenger compartment, even though the suspect is no longer inside the car. B/c vehicles are inherently dangerous. 

· Just as the police may frisk the body of a suspect (even one who has not been arrested) if they reasonably believe that they may be armed, so they may search the passenger compartment of his car if two conditions are met:

1. they reasonably believe, based on “specific and articulable facts,” that he is dangerous and may gain immediate control of weapons if these are in the car; and 

2. they look only in those parts of the passenger compartment where weapons might be placed or hidden. 

Maryland v. Buie

· Where the arrest takes place in the suspect’s home, the officers may conduct a protective sweep of all or part of the premises, if they have a “reasonable belief” based on “specific and articulable facts” that another person who might be dangerous to the officer may be present in the areas to be swept. 

· A protective sweep is a quick and limited search of premises incident to arrest, and is conducted to protect the safety of the arresting officers. 

· Protective sweep is not a full search of the premises, but may extend “only to a cursory inspection of those spaces where a person may be found.”

· Specific and articulabe facts are not needed for the officers to search in closets and other spaces immediately adjoining the place of an arrest, to make sure that no possible attacker lurks there. 

Special Needs Searches and Seizures

Michigan Department of State Police v. Sitz 

· Highway police may not randomly stop cars in order to check for traffic violations, the police may se up a fixed checkpoint on the highway so as to test for drunkeneness.  Although a stop at such a “sobriety checkpoint” is a “seizure”, such stops may be made of all drivers even though the police have no particularized suspicion about any one driver. 

· No level of suspicion

· No suspicion is required 

· Federal and state regulations 

· Type of searches 

1. Regulatory:  objective is for administrative purpose not to prosecute.  

· Degree of intrusion is less when it is for regulatory purposes.  

· Detention is brief and minimal. 

· Usually searches are conducted by non-law enforcement people.  Balancing test:  Gov. need to do search v. degree of intrusion on individual privacy. 

2. Government has three approaches

(i) difficulty of detecting a harm if you have to get a warrant on Probable cause.

(ii) Likelihood that the regulatory officials will have a hard time understanding Probable cause. 

(iii) The disruption it causes the entity or business (disruption to the gov.) 

· When 1 or more requirements are met, Government wins.  

· Extraordinary circumstances in which special needs beyond the normal need for ordinary law enforcement make the law warrant requirement impracticable. 

Edman Test

· apply the balancing test 

· high narcotics traffic

· drug dog sniffing around is not a search 

· serving needs beyond the normal need for law enforcement. 

· To arrest people for narcotics. 

Ferguson pg. 40 supp

· no individual suspicion is needed.

· Gov. interest ( it would be a suspicionless search): no basis to believe such person has committed the crime.

· Gov. interest:  crime control would not be a legitimate purpose under the Edman and Ferguson case. 

Chapter 5:  Remedies for fourth amendments violations 

Standing 

Alderman v. US (1969)

· The established principle is that suppression of the product of a 4th amendment violation can be successfully urged only by those whose rights were violated by the search itself, not by those who are aggrieved solely by the introduction of damaging evidence.  Coconspirators and codefendants have been accorded no special standing. 

· A person has standing to contest electronic surveillance, and thus is entitled to suppression of unlawfully heard conversations, if: 

(a) the Government unlawfully overheard that person’s conversations, regardless of where they occurred; or 

(b) if the conversations occurred on that person’s premises, whether or not she was present or participated in the conversations.  

· United States v. Payner(1980):  The federal courts, although they have general supervisory power over the conduct of litigation, do not have authority to allow a D to block the admission of evidence derived through violations of the constitutional rights of others.  

Rakas v. Illinois 

· The interest in deterring illegal searches does not justify the exclusion of tainted evidence at the instance of a party who was not a victim of the challenged practices.  

· Test:

Whether the defendant had a legitimate expectation of privacy which was unreasonably violated by the search.  

Rawlings v. Kentucky 

·  Possession of the seized items must be evaluated like any other basis for a 4th claim (it will be relevant only if it confers a legitimate expectation of privacy with respect to the item and the search).

· Test:  same as Rakas:  whether governmental officials violated any legitimate expectation of privacy held by D. 

· Minnesota v. Olson:  A social guest normally does have standing to object to a search of the premises where he is visiting.  An overnight guest has standing to object to the police’s warratless entry of the premises where the guest is staying. 

· State v. Alston (1981):  under the state constitution that a D has standing to bring a motion to suppress evidence if she has a proprietary, possessory, or participatory interest in either the place searched or the property seized.  

Minnesota v. Carter 

· A business visitor to premises will normally not have standing to object to a search of the premises, at least where the visit is a brief one unaccompanied by any real personal relationship between guest and host.  

· This is true even where the visit takes place at a home rather than office or other traditional place of business.  

· A social guest, even one who is only briefly on the premises (and who has not become a “temporary resident” of the premises, as an overnight guest becomes) normally has an expectation of privacy in her host’s home. Such a short-term social guest normally has standing to object to a search of the common areas of the host’s home. 

Exlusionary Rule (ER)

· ER provides that evidence obtained by violating the defendant’s constitutional rights may generally not be introduced by the prosecution at the defendant’s criminal trial. 

· Mapp v. Ohio:  14th require that state courts exclude illegally-obtained evidence. 

· Standing:  A D may assert the exclusionary rule only to bar evidence obtained through violation of his own constitutional rights, not to bar evidence obtained through violation of the rights of some third party. 

· Questions to ask as to whether the exclusionary rule applies:

1. May the exclusionary rule be asserted by D’s who were not themselves the direct victims of the constitutional violation? 

2. Does the exclusionary rule apply to evidence which was indirectly derived from a constitutional violation? 

3. Does the rule apply only to direct proof of guilt at trial, or does it also apply to impeachment testimony at trial and to grand jury and quasi-criminal proceedings? 

4. Does the fact that the police reasonably (but erroneously) believe their conduct to be constitutional ever cause the rule not to apply? 

Exceptions to the ER

1. Impeachment Exception:  The ER only applies to exclude the evidence from the prosecution’s case-in-chief.  Therefore, illegally-obtained evidence may normally be used to impeach the D, if he takes the stand.  

Walder v. US

· Defendant lied on the stand that he had never been in possession  of heroin, but the prosecution was able to bring in a prior act.

· Where the act had been excluded from evidence because the search and seizure was unlawfully obtained. 

2. The Good-Faith Exception:  The ER does not bar evidence that was obtained by officers acting in reasonable reliance on a search warrant issued by a proper magistrate but ultimately found to be unsupported by probable cause. 

US v. Leon

· The prosecutor may introduce illegally-obtained evidence as part of its case-in-chief against the person whose rights were violated, if the police obtained the evidence by relying upona search warrant which they reasonably (but erroneously) believed to have been valid.  

· Judicially-created method of deterring officers from violating D’s amendments. 

· Cost/Benefit analysis: whether to allow use in the prosecution’s case-in-chief of “inherently trustworthy tangible evidence obtained in reliance on a search warrant issued by a detached and neutral magistrate that ultimately is found to be defective:  
· Cost: (if we do not allow in the evidence the cost is to high) substantial social costs:  some guilty defendants may go free or receive reduced sentences. 

· Benefits:  minor; a deterrent effect on the issuing judge or magistrate, and a deterrent effect on the police officer seeking the warrant.  

· Pg. 475:  

1. Knowing and reckless falsehood 

2. Magistrate abandons judicial role

3. Seriously deficient in PC. 

4. Seriously facially deficient 

Massachusetts v. Sheppard 

· That a warrant describing drugs rather than evidence of a murder could still be reasonably relied on, because the underlying affidavit correctly described the items to be searched for.  

3. The exceptions to the Fruit of the Poisonous Tree Doctrine
Fruit of the Poisonous Tree Doctrine

· Even evidence that is only indirectly obtained by a violation of a defendant’s rights is subject to exclusion.  Once the original evidence is shown to have been unlawfully obtained, all evidence stemming from it is equally unusable.  This is the “fruit of the poisonous tree” doctrine.  

Silverthorne Lumber Co. v. US (1920)

· The essence of a provision forbidding the acquisition of evidence in a certain way is that not merely evidence so acquired shall not be used before the court but that it shall not be used at all.  

· Evidence illegally obtained shall not be used for the purpose of gaining other evidence.

· Once the original evidence (the tree) is shown to have been unlawfully obtained, all evidence stemming form it, the “fruit”, is equally unusable. 

· But the doctrine has several exceptions:

1. Independent source

Murray v. US

· Independent source exception to the ER may justify admitting evidence discovered during an illegal warrantless search that is later “rediscovered” by the same team of investigators during a search pursuant to a warrant obtained immediately after the illegal search.  

· So long as the prosecution could show on remand that the officers would have applied for an properly received a warrant even had they not first entered the warehouse, the marijuana could be admitted under the independent source exception. 

2. Inevitable discovery 

Nix v. Williams

· Evidence may be admitted if it would “inevitably” have been discovered by other police techniques had it not first been obtained through the illegal discovery.  

· It is the prosecution which bears the burden of showing, by a preponderance of the evidence, that the information would inevitably have been discovered by lawful means.  

3. Purged taint  (Attenuation or Dissipation of Taint Doctrine) 

Wong Sun v. US

· The applicability of the “fruit of the poisonous tree” doctrine is determined by “whether, granting establishment of the primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint. 

· Ct will consider when determining if the Attenuation Doctrine applies:

1. Temporal proximity of illegal conduct to the evidence. 

2. Whether any significant events have intervened between illegality and evidence.  The fact there was Miranda would be a significant event or even meeting with counsel.  

3. The purpose and flagrancy of the misconduct.   

Chapter 6:  Confessions:  The Voluntariness Requirement

Voluntariness

· In order for a confession to be admissible against the D at trial, it must be voluntary. 

Hector (a Slave) v. State 

· Confessions obtained from slaves under the whip, or a threat of the whip, have usually been excluded, upon the circumstances of the case presented. 

Brown v. Mississippi 

· Applying the fundamental rights approach to coerced confessions; the right to be free of coercion in police interrogation was so important that it was a “fundamental right” as to which the 14th applies. 

· Test:  Looking at the “Totality of the circumstances”:  Looked at some factors

(a) the number of interrogators

(b) the length of questioning

(c) the place of questioning

(d) whether the right to counsel was denied; and

(e) the characteristics of the subject (age, physical and mental condition, education, and experience). 

· Rationale:  we should not force someone to condemn himself; privilege against compelled self-incrimination that is contained in the 5th amendment; nor shall any person be compelled in any criminal case to be a witness against himself. 

Lisenba V. California 

· Test:  Was the confession a product of the defendant’s free and rational choice. 

· Rational for suppressing confessions

(i) to prevent unreliable evidence from reaching the jury 

(ii) to use only “voluntary” statements

(iii) to prove guilt only with statements that manifest a minimal level of mental freedom, whether or not the statements are voluntary.  

Cicenia v. La Gay 

· Crooker v. California:  a confession was held to have been voluntary and therefore admissible, despite the fact that the accused had unsuccessfully requested the right to call his lawyer.  

· Leyra v. Denno

· Townsend v. Sain:  the suspect, who was sick, was given a drug by the police which happened to have the effects of a truth serum.  The confession was not admissible, despite the fact that it appeared to have been reliable and was not the result of conscious wrongdoing by the police:  “Any questioning by police officers which in fact produces a confession which is not the product of free intellect renders that confession inadmissible.”  

· Jackson v. Denno 

Spano v. New York 

· Confession wrongly obtained. 

· A confession obtained after an overnight, eight-hour questioning session, to have been involuntary.  Concluded that petitioner’s will was overborne by official pressure, fatigue and sympathy falsely aroused, after considering all the facts in their post-indictment setting. 

· Arizona v. Fulminante 

· Ashcraft v. Tennessee 

Colorado v. Connelly (mentally ill) 

· Suspect’s confession was in large part due to his psychotic, schizophrenic state, and that he confessed because the “voice of God” told him he should do so, is irrelevant; confession was admissible because there was no police or other governmental wrongdoing. 

· Majority: Standard:  preponderance of the evidence.   

· Crane v. Kentucky:  

Chapter 7:  Police Interrogation:  The Self-incrimination Clause

General Principles 

· Miranda Rule:  When a suspect is questioned in custody by the police, his confession will be admissible against him only if he has received the four “Miranda” warnings.  

· Custody:  Miranda warnings must be given only if the suspect is in custody.  Custody exists only if a reasonable person in the suspect’s position would believe that he is not free to leave at that moment. 

· Interrogation:  Miranda warnings must be given only if the police are interrogating the suspect.  Interrogation includes both direct questioning and its “functional equivalent.”  Volunteered statements do not qualify.  

· Public safety exception:  Miranda warnings are unnecessary where the questioning is “reasonably prompted by a concern for the public safety” (questioning that occurs while the police are trying to find a bomb that they think is set to go off). 

· Waiver: a suspect may impliedly or expressly waive any or all of his Miranda rights. 

· Impeachment of defendant:  The Miranda rule applies principally to the government’s “case in chief.”  It does not apply to evidence used to impeach the D’s credibiilty on cross-examination. 

Self-Incrimination

Kastigar v. US

· A witness granted use immunity may constitutionally be prevented from asserting the 5th amendment; the scope of use immunity was “co-extensive” with the 5th privilege at trial. If the witness can be compelled to testify by granting him immunity, the Miranda warnings are obviously unnecessary. 

Escobedo v. Illinois 

· A confession obtained in a police station-house was held inadmissible because of deprivation of the right to counsel.

· Holding:  that where, the investigation is no longer a general inquiry into an unsolved crime but has begun to focus on a particular suspect, the suspect has been taken into police custody. The [police carry out a process of interrogations that lends itself to eliciting incriminating statements, the suspect has requested and been denied an opportunity to consult with his lawyer, and the police have not effectively warned him of his absolute constitutional right to remain silent, the accused has been denied the “Assistance of Counsel” .  

Miranda Spawns a New Law of Confessions 

Miranda v. Arizona
· When an individual is taken into custody or otherwise deprived of his freedom by the authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is jeopardized.  

· Steps:  When the suspect must be warned prior to any questioning:  

1. that he has the right to remain silent,

2. That anything he says can be used against him in a court of law,

3. That he has the right to the presence of an attorney, 

· (before questioning) and 

· present during questioning.

4. And that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires. 

· This warning is necessary only when the individual is taken into custody or deprived of his freedom by the authorities in any significant way and is subjected to questioning (interrogation). 

· Applies to any statement made under custody.

· The suspect can change his mind about his waiver at any time.

· The waiver can only be effective if the D makes it knowingly and intelligently made.  

· If the police wish to interrogate, they must supply a lawyer to whomever wants one. 

· 5th amendment:  not compelled to self-incrimination. 

· Duckworth v. Eagan:  ct finding that a warning somewhat ambiguous is adequate / as long as the warnings are “fully effective equivalent”.   

Miranda Custody 

Oregon v. Mathiason

· A suspect who “voluntarily” comes to the police station in response to a police request is normally NOT in custoy, and is therefore not entitled to Miranda warnings.   

· Mathis v. US:  Miranda applies even when the purpose of the custody is unrelated to the purpose of the interrogation. 

Berkemer v. McCarty 

· Whether a suspect is or is not in “custody” as of a particular moment is to be determined by an OBJECTIVE “REASONABLE SUSPECT” test.  Whether a reasonable person in the suspect’s position would believe that he was (or was not) in custody at that moment is the issue.  

· Objective test:  the reasonable innocent person. 

Miranda Interrogation 

Rhode Island v. Innis 

· Whether what the officer said, amounted to interrogation? 

· It must also be established that a suspect’s incriminating response was the product of words or actions on the part of the police that they should have known were reasonably likely to elicit an incriminating response.  

· Interrogation, for purposes of Miranda occurs, “whenever a person in custody is subjected to either express questioning or its functional equivalent.  Interrogation, refers not only to express questioning, but words or actions that the police should know are reasonably likely to elicit an incriminating response from the suspect. 

· Miranda = custody + interrogation 

· People v. Savage:  A statement may be volunteered, and not the product of “interrogation” even thought the police ask clarifying questions.  But the follow-up questions must be truly intended for clarification, and must not be designed to induce the defendant to state facts which he originally intended not to divulge.  Where man confessed he had done it and the police, asked what he had done, he replied killed his wife.  Police quesiton was to clarify.  

Exceptions to Miranda 

New York v. Quarles 

· Miranda warnings are simply unnecessary prior to questioning that is “reasonably prompted by a concern for the public safety.  The existence of such a reasonable concern for the public safety is to be determined objectively not by examining the subjective motivation of the officer. 

· Pennyslvania v. Muniz:  questions to D regarding name, address, height, weight, did not require Miranda warnings even though a video tape of the questions and D’s answers was introduced at trial to show that D was drunk.  Since the privilege against self-incrimination is nt applicable to physical identification procedures, such a s line-ups or fingerprinting, routine questions of  a suspect for identification only should not require warnings. 

· Illinois v. Perkins:  No custodial interrogation where the D talked to an undercover agent or informant without knowing he was talking to a law enforcement agent.  When a suspect, even an incarcerated one, speaks freely to one who he believes to be a fellow inmate rather than an officer, the coercive atmosphere is lacking that which would be present when the suspect is in a police-dominated atmosphere feeling compelled to speak.  

Waiver and Invocation of the Miranda Rights 

North Carolina v. Butler 

· A suspect’s refusal to sign a written waiver form was not to automatically negate his waiver of his Miranda rights.  An express waiver of Miranda rights is not necessary, and that a waiver can in some circumstances be “inferred from the actions and words of the person interrogated”.  

· Colorado v. Spring:  All that is needed for a valid waiver of Miranda rights is that the suspect understand the nature of his constitutional right – his right to remain silent – not all information that would be “useful” to him in deciding whether relying on the right would be wise. 

· Moran v. Burbine:  Suspect’s waiver of his Miranda rights will be effective even though the police:

1. decline to tell the suspect that a lawyer has been retained for him or is trying to see him and

2. prevent, or by use of trickery discourage, the lawyer from seeing his client.  

Edwards v. Arizona 

· An accused, having expressed his desire to deal with the police only through counsel, is not subject to further interrogation by the authorities until counsel has been made available to him, unless the accused himself initiates further communication, exchanges or conversations with the police.  

· The police must , when the accused invoke the right to counsel, STOP the questioning, unless the accused initiates something further.  So therefore, from that period on, if the police initiated the questioning, then nothing will be admitted. 

· The accused has to initiate the waiver. 

· Note1:  Invoking the right to remain silent.  Looking at the Totality of the circumstances. 

a. Can insure right to remain silent as long as 

· police scrupulously honor decision to stop 

· Re-warn Miranda 

b. Can waive right to counsel if accused 

· initiates further conversation about the investigation 

· Oregon v. Bradshaw:  The suspect had initiated a dialogue entitling authorities to resume questioning him.  The initiated conversation was not routine like requesting a drink of water or for use of a telephone.  The D has to open up a more generalized discussion relating directly or indirectly to the investigation.  The waiver of the right to counsel must be “knowing and intelligent” viewed by the totality of the circumstances.    Whether the D has initiated conversation depends on: 
1. Did the suspect initiate discussion with the police, indicating that he wanted to talk about the investigation and

2. If so, was there a knowing and intelligent waiver of the right to counsel, judged by the totality of the circumstances. 

· Minnick v. Mississippi:  D asked for lawyer, D consults lawyer, and D is later interrogated by police (unless D initiated conversation) without the lawyers presence is not a valid waiver.  The lawyer must be present during the subsequent questioning, and a mere consultation before the questioning will be in violation of Miranda warnings. 

· Davis v. US:  If the suspect makes an ambiguous request for counsel – which a reasonable observer would think might or might not be a request for counsel – the questioning does not have to stop.  The police do not even have to ask clarifying questions to determine whether the suspect really does want a lawyer. 

· Arizona v. Roberson:  A suspect who asks for a lawyer may not be interrogated about a different crime than the one they were questioning him abut when he first requested the lawyer, unless it is the suspect who initiates the further discussion. 

The Miranda Exclusionary Rule

Oregon v. Elstad 

· Suspect is not given Miranda warnings during the first interrogation and is given these warnings in a subsequent session.  The failure to give the first set of warnings does not destroy the admissibility of any information coming from the second interrogation – so long as the statement made in the second interrogation is “knowingly and voluntarily made,” even if the suspect’s willingness to repeat the confession is due to his feeling that the “cat’s out of the bag”. 
· Harris v. New York:  the shield provided by Miranda cannot be perverted into a license to use perjury by way of a defense, free from the risk of confrontation with prior inconsistent uterances.  
· Mincey v. Arizona:  Although a statement obtained in violation of Miranda may be admissible for impeachment purposes, statement may not be used even for this purpose if it was a product of coercion or was involuntary.  An involuntary confession, where the confession was not the product of a rational intellect and a free will due to a seriously and painfully injured man on the edge of consciousness.  
The Storm Clouds over Miranda begin to Clear 

Dickerson v. United States

· Constitutional Basis:  it is indirectly a constitutional holding.  Where Miranda warnings are not given, the admission of many of the resulting confessions would violate the Constitution.  Requiring warnings in all cases to prevent constitutional violations.  

· Congress enacted a statue in efforts to repeal the strict warning requirements of Miranda by admitting a confession even if no Miranda warnings wre given, as long as the confession was voluntarily given. 

· Constitutional Rule: (The Rule Today therefore it is required) 

1. Binds States

2. Can not be overridden by Congress

· Not Constitutional 

1. Congress can amend, otherwise legislate (Legislature, either state or federal, could enact other procedural safeguards against involuntary self-incrimination, which would replace the Miranda warnings)  

2. Not binding to States 

The Testimonial Limitation on Fifth Amendment Protection 

· Schmerber v. California:  an involuntary blood test did not violate the 5th right against self-incrimination, b/c the amendment protects only agianst compulsion to give “TESTIMONIAL OR COMMUNICATIVE” evidence.  A suspect does not have a right to refuse to participate in an identification procedure.  

· Pennsylvania v. Muniz:  The privilege against self-incrimination not applicable to fingerprinting, photopraphy, measurements, physical movements, handwriting analysis, and even examination by ultraviolet light and even a drunk driving suspect may be required to answer questions to test his mental acuity (in what year did you have your sixth birthday).  

Chapter 8:  Police Interrogation:  The 6th Amendment Right to Counsel 

Eliciting Statements in the Absence of Counsel 

Massiah v. United States 

· An indicted D, while out on bail and in his co-defendant’s care, made incriminating remarks which were overheard by the police via a concealed radio transmitter planted with the co-defendant’s co-operation.  This was inadmissible.  The overheard conversation was in effect a surreptitious investigation; the right-to-counsel applies as forcefully to an undercover use of police tactics as it did to a jailhouse interrogation.  

· Spano v. New York:  a confession obtained after an overnight, eight-hour questioning session, was involuntary.   Confession excluded on right-to-counsel grounds.  D had already been indicted by the time of the questioning; an indicted suspect has the right to counsel at the arraignment which should immediately follow the indictment, he has the right to counsel at a police interrogation conducted during the period when the arraignment should have taken place. 

Post-Miranda Expansion of Massiah 

Brewer v. Williams 

· For a waiver to exist, it must be shown not only that the defendnat understood his Miranda rights, but also that he intended to relinquish them.  

· Waiving the right to counsel: police initiated the conversation.

· Waivers which are not express, but which are merely implied by the suspect’s words or conduct, are carefully scrutinized by the courts.  

· Prosecution bears the burden of demonstrating that any waiver was an intelligent and knowing one. 

· Silence can never constitute waiver:  a valid waiver will not be presumed simply from the silence of the accused after warnings are given or simply from the fact that a confession was in fact eventually obtained.  But a nod or a shrug is enough.  

· Edwards Rule:  once a suspect invokes, police cannot reapproach him and seek a waiver.  Waiver can occur in that situation only if the suspect “himself initiates further communications, exchanges, or conversations with the police.”  

· Maine v. Moulton :  knowingly exploitation by the State of an opportunity to confront the accused without counsel being present is as much a breach of the State’s obligation not to circumvent the right to the assistance of counsel as is the intentional creation of such an opportunity.  

United States v. Henry 

· Once a suspect has been indicted and has counsel, it is a violation of his “right to counsel” for a SECRET AGENT  to “deliberately elicit” incriminating statements from him in the absence of counsel, and to pass these on to the prosecution. 

· MASSIAH AND HENRY:  do not apply to PRE-INDICTMENTS. 

· Kuhlmann v. Wilson :  there is a distinction b/w active eliciting of information by the agent (which is a violation of right to counsel) and the mere passive receipt of information.  Where a jailhouse informant was asked to “keep ears open” for information, did not ask any questions, was passive receipt of information. 

Massiah and Miranda: A Divergence 

McNeil v. Wisconsin 

· Under the 6th it is offense specific (questioned on the first formal charge: burglary).  5th, Miranda right to counsel is not offense specific, if his Miranda right was invokes at the same time 6th amendment right,

· Rationale:  that once a lawyer is requested at arraignment, the police may not subsequently initiate conversations with the suspect until counsel has been made available. 

· Michigan v. Jackson:  If D during his arraignment requests a lawyer, the police may not subsequently initiate conversations with him until counsel has been made available, if police do initiate conversations any statement may not be admitted against D as substantive evidence.  

Texas v. Cobb (Supplement) 

· Blockburger v. United States:  test – if the lesser offense is always included in the greater offense.  If it is not the same offense:  then the 6th right to counsel is only included to the greater offense so waiver for the lesser offense was not valid.  

· Edwards applies to Miranda

· Jackson applies to Massiah 

	
	Miranda

5th protection against self-incrimination
	Massiah

6th right to counsel

	When Does It Attach?
	Custody + interrogation.  

Test:  what a police officer should know that question is likely to elicit self-incriminating statement. 


	Formal charges have been instituted (only in critical stages like deliberate elicitation)

	Does It Bar contact with undercover agents?


	Is there any government compulsion, no  

No because there is no gov. compulsion 
	Yes, so long as there is deliberate elicitation 

	Can it be waived?
	Yes. As long as it is knowingly and voluntary. Police can not initiate the waiver (Edwards Rule)


	Yes, but no police initiated waiver. 

	To what offense does it attach?


	Any offense: it is NOT offense specific. 
	Yes offense specific. One charge and lesser included ones.  Like murder and manslaughter (Blockburger) 



	If right is not invoked, can Police initiate contact? 


	Yes. But Miranda warnings are required + waiver and then you can continue with questioning.
	Yes, but they need  waiver (to right to counsel), The Miranda warnings.  

	Fruit of the Poisonous Tree: 


	No [?]
	Yes. It includes the derivative evidence.  Including exceptions. 


Hypo:

· guns seized

· Bail Hearing

· Release on Bond

· Pros. Promises not to question

· Charged on guns (6th amendment right attached to the guns not to the murder)

· Police urge girlfriend to get Bob to cooperate

· Bob comes to police station 

· Confession 

· Murder 

· Guns 

· Murder charge filled. 

· Is the confession admissible? 

· No need for Miranda b/c no custody and no interrogation given.  

· Was there any police elicite:  by urging the girlfriend to get Bob to cooperate. 

· Confession is not valid for guns but does not apply to murder because it is not the same offense.  

Chapter 9:  Entrapment

Introduction 

· Where the agent provokes in at least a small degree the suspect to make statements or commit offenses which, were it not for the agent’s presence, would not occur.  

· Definition:  The government may not originate a criminal design, implant in an innocent person’s mind the disposition to commit a criminal act, and then induce the commission of the crime so that the government may prosecute.  

· Government has the burden of prove beyond a reasonable doubt that the defendant was disposed to commit the criminal act prior to first being approached by government agents.  

· Entrapment is a criminal law defense.  

· Entrapment is not in the constitution. 

· Two approaches to entrapment: Subjective and Objective

· Majority adopts the subjective

· Concurring adopts the objective

Sherman v. United States

· D charged with three sales of narcotics.  

· Difference b/w merely afford opportunities or facilities for the commission of the offense does not constitute entrapment.  

· Subjective:  pre-disposition to commit the crime. (focus is on the predisposition) .  The question is for the jury to decide. 

· Objective:  the focus is on the conduct of the government for the inquiry.  The question is for the court to decide. 

· Problem:  no entrapment on either subjective or objective. 

Jacobson v. United States

· D orders some sexually explicit material from a bookstore where the government for two years send many phony direct-mail solicitations to D. 

· Where the government has induced an individual to break the law had the defense of entrapment is at issue… the prosecution must prove beyond a reasonable doubt that the D was DISPOSED to commit the criminal act prior to first being approached by government agents.  

· The Government may not play on the weaknesses of an innocent party and beguile him into committing crimes which he otherwise would not have attempted.  

Chapter 10:  Eyewitness Identification Procedures

Intro:

· Eyewitness can be either in a lineup, fingerprints, photographs, handwriting sample. 

· 5th Amendment:  A D may argue that an identification procedure violates his right against self-incrimination.  However, physical identification procedures will generally not trigger the 5th privilege agianst self-incrimination.

· 6th Amendment:  A D may argue that an identification procedure violates his 6th right to counsel.  A D has the right to have counsel at a pre-trial lineup that occurs after the institution of formal proceeding against him. 

· Due Process:  A D may be able to argue that an identification procedure, such as a lineup, was so unfair as to violate his right to due process of law.  The D must show that, viewed by the “totality of the circumstances,” the identification procedure was so unnecessarily suggestive and so conducive to mistaken identification as to be deeply unfair to him.  

· Questions to Ask:

1. What constitutional right is implicated?

2. Did the identification procedure occur before or after formal adversary proceedings commenced?

3. Was the identification procedural corporeal (the suspect was personally displayed to the witness or victim) or noncorporeal (a photograph of the suspect was displayed)? And

4. Is the prosecutor trying to introduce the witness’s pretrial identification into evidence at trial, or does she want the witness to conduct an in-court identification of the defendant, or both? 

Right to Counsel

United States v. Wade (1967) / Gilbert v. California (1967)

· Per Se Rule

· Wade-Gilbert Rule:  a suspect, at least after indictment, has an absolute right to counsel present at any pretrial confrontation procedure.  

· Confrontations include both lineups (in which a witness picks the suspect out of a group of persons, usually resembling each other) and one-man showups, in which the witness is shown only the suspect and asked whether the suspect is the perpetrator. 

· Per Se Rule:  Any identification which occurs without the presence of counsel (except where there has been an effective waiver) must be excluded as evidence at trial. 

· Pre-trial confrontations is a critical stage

· If the lineup is improper, not only may the prosecution not introduce into evidence at trial the fact that the D was picked out of a lineup, but the prosecution will even have to make a special showing before the witness who made the lineup identification will bea llowed to testify in court tha the person sitting in the dock is the person observed by the witness a the scen of the crime. 

· Two points:  5th:  privilege against self-incrimination and 6th: right to assistance of counsel.

· 5th: the privilege against self-incrimination only applies when an accused is compelled to testify or otherwise provide the Government with evidence of a testimonial or communicative nature.
· Right to counsel attaches when the person has been indicted. 

· Rule:  At least after indictment, suspect has an absolute right to have counsel present at any pretrial confrontation procedure.  

· In Court Identification :
· The Government is given the opportunity to establish by clear and convincing evidence that the in-court identifications were based upon observation of the suspect other than the lineup identification.   

· Rule doesn’t apply to lineups conducted before the institution of formal proceedings against the suspect. 

· Gilbert v. California :  the taking of a handwriting exemplar was not a “critical stage” of the proceedings entitling the D to the assistance of counsel. 

Kirby v. Illinois

· A right to counsel in identification procedures commencing with the Initiation of adversary judicial criminal proceedings and the hearing was clearly such a proceeding at that point, the government had committed itself to prosecute, and the D was faced with the prosecutorial forces of organized society.  

· The court limited the right to counsel in lineups and showings to a time “at or after the initiation of adversary judicial criminal proceedings – whether by way of formal charge, preliminary hearing, indictment, information or arraignment”. 

· The Wade-Gilbert per se exclusionary rule, is not extended to identification testimony based upon a police station showup that took place BEFORE the defendant had bee n indicted or otherwise formally charged with any criminal offense.

· United States v. Ash

· The Wade-Gilbert rule does not apply to a photographic display, even if the procedure occurs after formal criminal proceedings have commenced.  

· The right to counsel does not apply where  witnesses view still or moving pictures of the suspect for identification purposes.  

· Moore v. Illinois:  The D brought before judge at a preliminary hearing to determine whether there was probable cause to seek an indictment and to fix bail.  Not represented by counsel. Victim identified D as her assailant before the bench.  At trial the court allowed the victim to testify that the D was her assailant, and that she had identified him at the preliminary hearing.  Victim should not have been allowed to testify as to her earlier identification.   

Due Process of Law 

Stovall v. Denno (Totality of the circumstnaces) 

· A recognized ground of attack independent of any right to counsel claim is whether a confrontation was so unnecessarily suggestive and conducive to irreparable mistaken identification as to deny a suspect due process of law.  

· Test for determining whether an identification procedure violated due process:  “a claimed violation of due process of law in the conduct of a confrontation depends on the totality of the circumstances surrounding it. 

Manson v. Brathwaite 

· An in-court identification would constitute reversible error “only if the photographic identification procedure was so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification” (VSLIM).  Even if the procedure was suggestive and unnecessary but there was no rise to VSLIM then evidence is admitted. 
· Comparing two approaches:  Per Se and Totality of the Circumstances (TOC) 

· Wade and Gilbert:  right to counsel at a post-indictment lineup. In-court identification permitted. 

· Stovall and Biggers:  totality of the circumstances 

· TOC:  permits the admission of the confrontation evidence if, despite the suggestive aspect, the out-of-court identification possesses certain features of reliability. 

· Is the evidence reliable:  two approaches:  Per Se and TOC

· Per Se:  if it is unnecessarily suggested and no reliability : then out. 

· Determining Reliability:

1. Opportunity of the witness to view the criminal at the time of the crime

2. Witness’ degree of attention 

3. The accuracy of his prior description of the criminal 

4. The level of certainty demonstrated at the confrontation and

5. The time between the crime and the confrontation.  

· Photograph presented to the officer and identified by the officer was admitted after weighting against the 5 factors.  

· Foster v. California:  Petitioner was arrested, two lineups were held.  The witness identified the petitioner in curt and convicted for robbery. 

Using TOC:  The court found that the suggestive elements in the identification  procedure made it all but inevitable that the witness would identify the petitioner whether or not he was in fact the robber.  The court held that procedure so undermined the reliability of the eyewitness identification that it violated the petitioner’s right to due process.

Chapter 11: Pretrial Release

Stack v. Boyle (1951)

· 8th amendment right to non-excessive bail.

· When the court does set bail, it must not do so in a unduly high amount. Unduly high is determined by a number of factors:

1. the nature and circumstances of the offense charged

2. the weight of the evidence against (the D)

3. the financial ability of the D to give bail and 

4. the character of the D.  

· The 8th does not require the judge to set bail in all cases. 

Preventive Detention

United States v. Salerno (1987) 

· Preventive detention whereby the judge under certain circumstances may not set bail as long as it ensures that only those D who are genuinely dangerous are denied release. 

· The federal Bail Reform Act, ensures “the safety of any other person or the community” a relevant consideration in stetting bail.  A special “detention hearing” is to be held if the case involves a crime of violence, a crime for which the maximum penalty is death or life imprisonment, certain serious drug offenses, or any felony by someone who has wice been convicted of any of the previously-listed felonies.  

Chapter 12:  Case Screening

American Bar Association Standards for Criminal Justice

(a) A prosecutor should not institute, cause or permit charges that are not supported by probable cause or not enough evidence.

(b) Factors to consider 

(i) the prosecutor’s reasonable doubt that the accused is in fact guilty

(ii) the extent of the harm caused by the offense

(iii) the disproportion of the authorized punishment in relation to the particular offense or the offender

(iv) possible improper motives of a complaint

(v) reluctance of the victim to testify 

(vi) cooperation of the accused in the apprehension or conviction of others and

(vii) availability and likelihood of prosecution by another jurisdiction. 

(c)  Prosecutor should not prosecute if there is reasonable doubt to D’s guilt. 

(d) Prosecutor should not give weight to personal or political advantages or disadvantages.

(e) Prosecutors should not be deterred from prosecuting in a jurisdiction tending to acquit D’s. 

(f) Prosecutor should not seek charges greater in # or degree that can reasonably be supported with evidence

(g) Prosecutor should not condition a dismissal of charges, nolle prosequi, or similar action on the accused’s relinquishment of the right to seek civil redress unless the accused has waived right. 

Constitutional Limits on Discretion in Charging 

United States v. Armstrong 517 US 456 

Blackledge v. Perry 417 US 21

· Thigpen v. Roberts 468 US 27

Judicial Screening of Cases: The Preliminary Hearing 

Notes:

· First appears, within 48 hours>  Purpose:  identify the person, tell them what the charges are and to tell them what their rights are (right to remain silent, right to counsel).  

· Arrange for counsel if they are indigent, and they also have a bail hearing.  

· In the supplement:  Rules of Federal Procedure: Rule 5:  first appearance.  

· Preliminary Hearing is held within the first 2 days. 

· Gerstein v. Pugh:  If a D is held in jail more than 48 hours, the 4th requires a judicial finding of probable cause to believe that the D committed the crime. 

Coleman v. Alabama 

· The denial of appointed counsel at the preliminary hearing was a violation of the accused’s  6th rights, b/c the hearing was a “critical stage” of the prosecution.  Counsel could perform several functions at this stage, including the cross-examination of witnesses and he reduction of bail.  

· After the initial appearance, a preliminary hearing or preliminary examination determines whether there is probable cause to “bind over” or “hold” the accused for prosecution.  

Grand Jury Screening of Cases 

United States v. Williams(1992)

· Ct considered, whether under supervisory power to make rules for the grand jury, prosecutor present exculpatory evidence, no.  The grand jury is independent. 

· US v. Page:  respondent argues that a rule requiring the prosecutor to disclose exculpatory evidence to the grand jury would, by removing from the docket unjustified prosecutions, save valuable judicial time. 

· Holding: courts have no authority to prescribe such a duty pursuant to their inherent supervisory authority over their own proceedings.  

· Preserving the grand jury’s independence. 

Chapter 13:  Preparing for Adjudication

Kastigar v. US(1972)

· Two types of immunity

· Transactional = immunity from prosecution (protects the witness against any prosecution for the transactions about which he has testified.  

· Use – immunity from use of the testimony (protects the testimony and derivative testimony) (it merely protects against the direct or indirect use of the testimony in  a subsequent prosecution.  Suppose that W testifies under a grant of use immunity that he robbed the First National Bank.  The prosecution in a later criminal trial of W may not use that testimony as part of the prosecution, but it may nonetheless prosecute W for the robbery if it can prove its case without making any use whatsoever of his testimony)

· The 5th can’t be used if immunity either transactional or use is granted. 

· US v. Doe:  Taxpayer cannot claim a 5th interest in the contents of documents that she had voluntarily created.  Fisher v. US:  if the production of a document is ITSELF a testimonial act, then the 5th privilege is back in play. 

Pretrial Motion Practice Rule 12

· jury to decide about eyewitness identification

1. Motions to suppress evidence 

* Note 2: Use of pre-trial testimony.  

2. Motions to change venue

· 6th amendment:  D have a right to be tried 

(i) by an impartial jury

(ii) of the state and district wherein the crime shall have been committed. 

· Not always easily identified, where the crime occurred usually may involve more than one jurisdiction. 

Discovery 

· Two main discriminations

· 1. 5th amendment

· Criminal D, could be more dangerous than civil witnesses. 

1. Discovery from the Prosecutor 

US v. Agurs(1976)

· Brady Rule:  the prosecution must disclose to the defense exculpatory evidence within the prosecution’s possession.  (founded upon the due process clause)

· The suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.  

· When the omission of Evidence is material: 

1. The undisclosed evidence demonstrates that the prosecution’s case includes perjured testimony and that the prosecution knew, or should have known, of the perjury. 

2. A pretrial request for specific evidence. 

3. When the information is in the possession of the prosecutor and may be unknown to defense counsel.  In such a situation he may make no request at all, or possibly ask for “all Brady material” or for “anything exculpatory”. 

· There is a duty for the prosecutor to give the defense counsel the information (to disclose).  

· Evidence is material when it can change the outcome of the verdict.  The standard, what if the prosecutor is getting a request, must decide whether is material, but also refer to: “would it raise reasonable doubt” when there was none before.  

· Materiality:  US v. Babley (1985):  if there is a reasonable probability that, had the disclosure been made, the result of the proceeding would have been different. 

Arizona v. Youngblood(1988)

· Suppose that the prosecution is unable to disclose exculpatory evidence b/c, due to the prosecution’s negligence (or worse), the evidence has been lost or destroyed.  Here, the Brady doctrine does not apply unless the defense shows bad faith on the part of th epolice.  

· Thus if, due to garden-variety negligence, exculpatory evidence is destroyed, the D is not entitled to dismissal of the charges or to a new trial.  

· Unless a criminal defendant can show bad faith on the part of the police, failure to preserve potentially useful evidence does not constitute a denial of due process of law. 

Disclosure made by the Prosecutor:

(1) defendant’s statements:  requiring the prosecution upon request to give the defense copies of prior recorded statements by the defendant.  Many states also require the prosecution to disclose to a defendant any recorded statements made by a co-defendant. 

(2) Scientific reports:  examinations and scientific tests made for the prosecution. 

(3) Documents and tangible objects: documents and tangible objects which will be used by the prosecution at trial. 

(4) Witness lists: list of witnesses whom the prosecution intends to call at trial.   

(5) Police reports:  most jurisdictions do not allow the defense to get a hold of police reports (except where these fall under some other more general provision, such as recorded statements by the D or by a witness).  Most states treat a police report as being prosecutorial work product and therefore privileged.  

2. Discovery from the Defendant 

Intro

(1) alibi disclosure

(2) insantiy

(3) reciprocity

(4) witness lists and statements 

Williams v. Florida(1970)

· Alibi disclosure:  Most states, and the federal system, require D to give advance notice of his intent to raise an alibi defense.  These provisions are justified on the grounds that without them, the defense can at the last minute concoct a false alibi defense which would be very hard for the prosecution to rebut. 

· Provisions requiring pre-trial disclosure of alibi defenses generally do not violate the Due Process clause. 

· The privilege against self-incrimination is not violated by a requirement that the defendant give notice of an alibi defense and disclose his alibi witnesses. 

· However Testimonial or incriminating the alibi defense proves to be, it cannot be considered “compelled” within the meaning of the 5th and 14th amendment. 

· 5th:  “no person shall be compelled in any criminal case to be a witness against himself”.

· Part Dissent:  Necessarily the prosecutor will have every incentive to question these persons fully, and in doing so he may discover new leads or evidence.  

· Jones v. Superior:  impotency as a defense:  D had to reveal the names and addresses of any doctors he consulted and the medical reports of any examinations relating to the claimed incapacity. 

· State v. Grove:  a D in a murder trial could be compelled to produce a letter he had written his wife about the alleged crime, even though he had no thought at all of using that evidence in his own behalf. 

· Rule 16:  Discovery and Inspection 

Joinder and Severance 

· FRCP 8:  Joinder of Offenses and of Defendants

(a) Joinder of Offense:  Two or more offenses may be charged in the same indictment or information in a separate count for each offense if the offenses charged, whether felonies or misdemeanors or both, are of the same or similar character or are based on the same act or transaction or on two or more acts or transactions connected together or constituting parts of a common scheme or plan. 

(b) Joinder of Defendants:  Two or more defendants may be charged in the same indictment or information if they are alleged to have participated in the same act or transaction or in the same series of acts or transactions constituting an offense or offenses.  Such D’s may be charged in one or more counts together or separately and all of the D’s need not be charge in each amount. 

· FRCP 14:  Relief from Prejudicial Joinder

· If it appears that a D or the gov is prejudiced by a joinder of offenses or of D’s in an indictment or info or by such joinder for trial together, the ct may order an election or separate trials of counts, grant a severance of D’s or provide whatever other relief justice requires.  In ruling on a motion by a D for severance the ct may order the attorney for the gov. to deliver to the ct for inspection in camera any statements or confessions made by the D’s which the gov intends to introduce in evidence at the trial. 

Cupo v. Us 359 F.2d 990

· k

State v. Reldan (1979)

· Severing out two counts into separate trials b/c of prejudice denied.

· Reasons why joined counts may be prejudicial

(1) D may become embarrassed or confounded in presenting separate defenses (D must make convincing showing that he has both important testimony to give concerning one count and strong need to refrain from testifying on the other)

(2) Jury may us the evidence of one count to infer guilt on another (Severance unless evidence of the joined offenses would be mutually admissible, or if not, the evidence is sufficiently “simple and distinct” ti mitigate the danger of cumulation.  Evidence of one homicide would be admissible in the trial of the other, thereby rendering it unnecessary to sever on the theory that a jury would be improperly hearing other crimes evidence in a single trial) 

(3) Jury may cumulate evidence, find guilt, when if considered separately, it would not so find. (Prejudicial if the evidence is inherently unclear or indistinct in its charges)

· Bruton v US (1968):  requires prosecutors to sever codefendants when a confession is part of the state’s evidence. 

Speedy Trial

· 6th amendment:

· right to counsel

· right to jury trial

· right to confront prosecution witness

· right to subpoena witnesses

Barker v. Wingo

· Balancing test to determine whether there was a speedy trial or not (factors are not dispositive) 

1. Length of delay

2. The reason for the delay

· deliberate attempt to delay is weighed heavily against gov. 

· negligence or overcrowded is weighed less heavily but still against gov. 

· justify appropriate delay (missing witness) 

3. The D’s assertion of his right

· measured by the strength of the D’s efforts. 

4. Prejudice to the D. Measured by three interest:

(a) to prevent oppressive pretrial incarceration

(b) to minimize anxiety and concern of the accused and

(c) to limit the possibility that the defense will be impaired. 

· Possible remedy = let free / dismissal of the indictment with prejudice 

· Federal Speedy Trial Act (FSTA)(1974):  (Federal Prosecutions) which is more stringent time limits than cts have found in the 6th amendment.  

· Basic time limits are:  indictment must be presented within 30 days of arrest or issuance of summons (a 30-day extension can be granted if no grand jury is in session); and trial within 30-70 days from the indictment or appearance before the judicial officer under FRCP 5, whichever last occurs.  

· IF the time limits are not met the court must dismiss the charges but the violations do not require dismissal with prejudice.

· Of course, prosecution and defense can avoid the strict rules of FSTA, average time from filing to trial in all federal offenses, 9.9 months. 

· Doggett v. US 505 Us 647 (1992):  outstanding 8 year warrant, where the guy didn’t know that there was a charge pending on him, he settle din the US, got a degree, married, and obtained a steady job:  was not a speedy trial.  

Chapter 14:  The Role of Counsel

Ethics of being a Defense Lawyer 

· Defense attorney are meant to test the reliability and veracity of the government’s evidence, ensuring that the client’s rights are protected. 

· Have a duty to ensure that the government deprives no one of liberty without doing so consistent with the law. 

Nix v. Whiteside (1986)

· The rules of professional ethics in force in the state prohibited Lawyer from putting on D’s proposed testimony, so Lawyer acted in accordance with the rules.  

· It cannot be violation of D’s 6th right for counsel to act in accordance with professional rules. 

· People v. Johnson 62 Cal.App.4th 608

The Right to Have Appointed Counsel 

Powell v. Alabama(1932)

· in a capital case, where the D is unable to employ counsel, and is incapable adequately of making his own defense because of ignorance, feeble-mindedness, illiteracy, or the like, it is the duty of the court, whether requested or not, to assign counsel for him as a necessary requisite of due process of law.” 

Gideon v. Wainwright (1963)

· 6th amendment “in all criminal prosecutions, the accused shall enjoy the right .. to have the Assistance of Counsel for his defense”.  Applicable to the states by the 14th amendment. 

· In our adversary system of criminal justice, any person haled into Court, who is too poor to hire a lawyer, cannot be assured a fair trail unless counsel is provided for him. 

Scott v. Illinois(1979)

· As long as an indigent D is not sentenced to imprisonment, the state is not required to appoint counsel for him, even if the offense is one which is punishable by imprisonment. 

· Even if the offense charged is a felony under the state law, the state does not have to supply an indigent with counsel as long as the judge is willing merely to impose a fine. 

· Can’t be imprisoned unless appointed by counsel.

Douglas v. California(1963)

· Require that counsel be appointed to assist indigent D’s in preparing the first appeal from a conviction, at least where this first appeal is available as a matter of right to every convicted D.  

· Griffin v. Illinois(1956):  a state must provide a transcript free of charge to indigent defendants when it is necessary for them to obtain “adequate appellate review of their alleged trial errors”

Ross v. Moffitt(1974)

· That a state may refuse to provide counsel to aid in the preparation of applications for second-level discretionary appeals, it does not follow that the state may prevent a convicted D from paying his own lawyer to aid with such applications. 

· An indigent does not have a right to appointed counsel on his applications for discretionary review by the sate supreme court or on his petition for certiorari to the United States Supreme Court. 

· Tansil v. Tansil 673 SW2d 131 (1984):  

The right to decide whether to have counsel

Faretta v. California

· Under the 6th a D may represent himself without counsel.  The rights are personal to the accused not to the accused’s counsel.  D who proceeds pro se must “knowingly and intelligently” waive his right to appointed counsel.   

· The trial judge may terminate self-representation by a D who deliberately engages in serious and obstructionist misconduct.  

· Self-representation was not a license for disrespect of the courtroom or of the rules of procedural and substantive law. 

· When a D knowingly elects to represent himself, he cannot thereafter complain that his own defense amounted to ineffective assistance of counsel – that defense is waived on any appeal. 

· McKaskle v. Wiggins 465 US 168 (1984): 

Godinez v. Moran (1993)

· The competency standard for pleading guilty or waiving the right to counsel is NOT higher than the competency standard for standing trial. 

· Dusky v. US:  the standard for competence to stand trial is whether the D has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding and has a rational as well as factual understanding of the proceedings against him. 

The Right to effective Assistance of Counsel 

Strickland v. Washington (1984)

· Effective assistance of counsel

· D must show, the following in order to claim ineffective assistance of counsel:

1. that counsel’s performance was deficient, in the sense that counsel was not a reasonably competent attorney  (objective standard) AND

*** There is a strong presumption that the lawyer’s conduct fell within the range of competence.

2. that the deficiencies in counsel’s performance were prejudicial to the defense, in the sense that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different. 

More likely than not standard more difficult to meet by the D than it was before only showing a reasonable probability. 

· Cuyler v. Sullivan(1980):  But if neither the D nor the lawyer objects to the multiple representation, the trial judge (at least in state trials) is not required to make any inquiry into possible conflict, unless he “knows or reasonably should know that a particular conflict exists.  

· Tippins v. Walker (1996):  when the defense lawyer sleeps during the trial for “numerous, extended periods of time,” courts tend to find a violation of the right to counsel.  But not always.  

· In one case, federal district judge refused to find occasional naps during trial to fall below the Strickland standard b/c the D was not able to prove how his case had been prejudiced by his sleeping lawyer.  

· Romero v. Lynaugh 884 F.2d 871 (1989): 

· Messer v. Kemp 760 F.2d 1080 (1985): 

· Kimmelman v. Morrison 477 US 365 (1986): 

· Turner v. Tennessee 858 F.2d 1201 (1988): 
Class Notes:

6th A Deniel of Counsel 

I. No Representation 

· Actual or Constructive denial

· Prejudice Presumed

· Automatic Reverse

II. Ineffective Assistance 

a. Strickland

· Counsel’s performance was deficient 

· Prejudice to D. 

b. Conflict of Interest (Judge Notified) 

· Trial court must conduct hearing 

· If no hearing, prejudice is presumed 

· And requires an automatic reversal 

c. Conflict of Interest (Judge not Notified) 

· Actual conflict existed

· Conflict adversely affected performance of counsel 

· Prejudice presumed.

· Reversal 

Wheat v. United States (1988)

· If co-defendants all want to be represented by the same lawyer, and waive their rights to object to the conflict, the court does NOT violate each D’s 6th rights by REFUSING to allw the multiple representation.  

· So long as there is a reasonable possibility o a conflict, the court may prohibit the same lawyer from representing two or more defendants, without violating the 6th rights of the defendnat who loses access to his first choice.  

· Trial courts, “must be allowed substantial latitude in refusing waivers of conflicts of interest not only in those rare cases where an actual conflict may be demonstrated before trial, but in the more common cases where a potential for conflict exists which may or may not burgeon into an actual conflict as the trial progresses”.  

· Morris v. Slappy (1983):  The 6th does not include any right to a “meaningful attorney-client relationship”, whether the attorney is appointed or retained. 

· Caplin & Drysdale, Chartered v. US (1989):  The gov. may place limits on the mechanism by which the D pays his retained lawyer.  Federal “civil forfeiture”  statutes allow the gov. to seize and keep any property used in, or money earned form, violations of drug or other laws.  Such forfeiture statutes may be enforced even where the forfeited property is the only property with which the D could pay his retained lawyer, and even if the effect of enforcement is that the lawyer refuses to represent the D because of the difficulty in obtaining payment.  

Overall Rules

The right to counsel:   (6th:  “in all criminal prosecutions, the accused shall enjoy the right .. to have the Assistance of Counsel for his defense.” ) 

· Right to counsel:  The right to counsel means the right to retain (hire) counsel.  If the D is indigent, it means the right to have counsel appointed (and paid for by the governement), in any case in which the D can be sent to jail.

· Critical stage:  The right to counsel applies to all critical stages of the proceedings.  A stage is critical if the D is compelled to make a decision which may later be formally used against him.  

· Waiver:  A D may waive his right to counsel, but he must do so “knowingly and intelligently”.  

· Effectiveness of counsel:  6th entitles a D to the effective assistance of counsel:  Ineffective if:  (1) her performance is deficient, that is, she was not a “reasonably competent” attorney; and (2) the deficiencies were prejudicial, that is, there is a “reasonable probability” that but for counsel’s errors, the result of the proceeding would have been different. 
Chapter 15:  Plea Bargaining and Guilty Pleas

Generally there are three common types of plea bargains:

(1) Lesser charge:  D may be permitted to plead guilty to a less serious charge than the one which is supported by the evidence. 

(2) Sentence:  D may plead guilty to the same crime on which he would be charged and tried, but the prosecution may agree to recommend a lighter sentence than would typically be given by the sentencing judge.  In this kind of “lesser sentence” deal, the prosecutor typically does not have the authority to guarantee that the lesser sentence will be awarded; however, judges usually go along with the prosecutor’s recommendation, so there is little practical risk for the defendant in making such a bargain.  

(3) Dropping of other charges :  D may agree to plead guilty to one charge, in return for the prosecution’s promise to drop other charges that might also have been brought. 

Enforceability:

· plea bargains are generally enforceable

· prosecutors may refuse to bargain 

Characteristics of a Valid Guilty Plea

Godinez v. Moran (competency to plead guilty) (1993)

· Understanding the nature of the charge against them. 

· Ability of the D to understand and does understand. 

· Validity of a plea bargain:

1. freely and voluntarily given

2. D knowingly and intelligently waived his right

3. Was there a factual basis for the plea. 

Voluntary, Knowing, and Intelligent

Brady v. United States (1970)

· claiming plea of guilty was not voluntary but coerced. 

· D pleaded guilty by reason of other matters and not by reason of the statute or b/c of any acts of the trail judge.  

· A guilty plea is coerced and invalid if influenced by the fear of a possibly higher penalty. 

· In order for the judge to receive the plea, the D must:

· be competent to enter into the plea (given voluntary)

· understand the charge to which he is pleading

· understand the consequences of accepting the plea 

· show factual basis for the plea (normally, the judge will not accept the guilty plea unless the D says, “I did the acts that I am charged with committing.”  IF the D continues to protest his innocence, and says that he is pleading guilty oly to avoid the risk that the trial judge or jury may disbelieve his truthful professions of innocence, the judge will normally not accept the guilty plea.  

· US v. Pollard 959 F.2d 1011 (1992): 

· US v. Barrett 982 F.2d 193 (1992) 

Rule 11:

(a) Alternatives

1. general

2. conditional pleas 

(b) Nolo contendere

(c) Advice to D

(d) Insuring that the Plea is Voluntary 

(e) Plea Agreement Procedure

(f) Determining Accuracy of Plea 

(g) Record of Proceedings

(h) Harmless Error 

Henderson v. Morgan (1976) 

· D may not enter a voluntary plea of guilty to a charge of second-degree murder without being informed that intent to cause the death of his victim was an element of the offense. 

· Committed to a retarded school.  

· Since respondent did not receive adequate notice of the offense to which he pleaded guilty, his pleas was involuntary and the judgment of conviction was entered without due process of law. 

· Below average intelligence. 

· State v. Creech 109 Idaho 592:  

· Boykin v. Alabama :  several federal constitutional rights are involved in a waiver that takes place when a plea of guilty is entered in a state criminal trial.  

(1) privilege against compulsory self-incrimination (5th) and applicable to the states under the (14th) 

(2) right to trial by jury

(3) right to confront one’s accusers 

Factual Basis for the plea

North Carolina v. Alford (1970) 

· D desires to plead guilty, but continues to insist upon his actual innocence it is constitutional for the trial judge to refuse to take the guilty plea.  A criminal D does not have an absolute right under the constitution to have his guilty plea accepted by the ct. 

· Meyers v. Gillis 93 F3d 1147 (1996):  

Making and Breaking Deals 

Bordenkircher v. Hayes

· Threats by prosecutor so long as the threatned extra charges are resonably supported by the evidence, the D will not be able to plead guilty then attack the plea on the grounds that he was coreced.  

· But if the prosecutor in Bordenkircher had threatened to bring an extra charge which was, in fact, not supported by probable cause, and D had accepted the plea bargain, he might then have been able to attack the plea bargain on the grounds that it was the /product of duress.  The Court emphasized that the prosecutor there had probable cause for the more serious charge which he threatened to add and later added. 

· If the prosecutor tries to induce D to plead guilty by offering leniency to a third person, the cts are likely to overturn the plea bargain on the grounds of duress.  Like if the person is a spouse, sibling, or child. 

· The Role of the defense lawyer in making a deal

· counsels performance was insufficient, didn’t explain at all, the result of a plea bargain. 

· Let him go for time served. 

· State v. Halling 672 P.2d 1386 (1983) 

· Problem:  US v. Singleton 144 F.3d 1343:  not to prosecute for related offenses, advise the sentencing court and parole board about Douglas cooperation.  

· the question becomes what does “anything of value to any person” b/c of testimony under oath exchange mean? 

· Whoever, will be fined or sentence no more than two years. 

· Singleton:  prosecutor promised, not to prosecute for related offenses (time out of jail) which is value to the defendant.  Further promised to advise the sentencing court and parole board (which provides a means of possible early release)

· Government:  first that it would apply to defendants coercing co-defendants for an exchange testimony (like an alibi).  So relating more to perjury of defendants who wants testimony that will favor him.  Secondly, not prosecuting for related offenses is more like plea bargaining (guilty on a lower degree).

Breaking the Deal 

Santobello v. New York (1971)   

· The plea must, of course, be voluntary and knowing and if it was induced by promise, the essence of those promises must in some way be made known. 

· If the prosecution fails to honor its part of the bargain, the D may usualy either “terminate the contract (and elect to go to trial), or seek “specific performance” (insist that the terms as originally agreed upon be carried out). 

· If D can show that the plea bargain promises were broken by the prosecution, normally the court will order specific performance.  

· San Pedro v. US, 79 F.3d 1065 (1996) 

· US v. Benchimol, 471 US 453 (1985)

· Whitehurst v. Kavanagh, 636 N.Y.S.2d 591 (1995): 

· Mabry v. Johnson, 467 US 504 (1984) 

· US v. Amaya, 111 F.3d 386 (1997) 

United States v. Brechner (1996)

· If D fails to live up to the plea bargain, then the prosecution has the right to elect to terminate the agreement and try D on the originally-charged offense.  Even if a judgment of conviction has already been entered as the result of the plea bargain.  

· Ricketts v. Adamson (1987):  The plea bargain agreement here expressly provided that if D breached, the agreement could be withdrawn and D charged with first-degree murder.  The ct decided that D breached.  D may have had a good faith (but erroneous) belief that his refusal to testify at the second trial was not a breach is irrelevant – D gambled that his conduct was not a breach, and lost, so he must bear the consequences.  

The Procedural Effect of a Guilty Plea

McMann v. Richardson (1970)  

· A D who enters a guilty plea, and undergoes sentencing, is deemed to have waived any rights, including constitutional ones, that he could have asserted at trial. 

· If D makes a confession, pleads guilty on the assumption that his confession could be used against him, and then discovers that the confession was invalid, his argument that the guilty pleas is itself a “fruit of the poisonous confession, will be invalid absent special circumstances.

· Special circumstances that could invalidate the guilty plea:

· plea made without counsel

· a plea made under incompetent legal advice

· a plea made in a case where the state had no authority to conduct proceedings (like double jeopardy) and 

· a plea entered in the court of a state which allows a D pleading guilty to appeal his conviction on the basis of earlier constitutional errors

· Guilty pleas based on ineffective assistance of counsel:

1. lawyers performance deficient

2. deficiency was prejudicial (D must show that there is a reasonable probability that, but for counsel’s errors, he would NOT have pleaded guilty and would have insisted on going to trial . 

· prejudice o the D causing him to plead guilty rather than go to trial will depend on the likelihood that discovery of the evidence would have led counsel to change his recommendation as to the plea.  

· Likewise on an affirmative defense:  where the alleged error of counsel is a failure to advise the D of a potential affirmative defense to the crime charged, the resolution of the prejudice inquiry will depend largely on whether the affirmative defense likely would have succeeded at trial.

Chapter 16:  Trial Process

Duncan v. Louisiana(1968) 

· 14th as requiring only that the states apply those procedures which are fundamental to the American scheme of justice. 

· In the federal system, petty offenses are defined as those punishable by no more than six months in prison and a $500 fine. 

· The 6th right to an impartial jury. 

· Petty offenses v. serious crimes:  Baldwin v. NY:  no offense can be deemed petty for purposes of the right to trial by jury where imprisonmnet for more than six months is authorized.  

· Blanton v. City of North Las Vegas, Nevada:  presumption is rebutted “only if the D can demonstrate that any additonal statutory penalties, viewed in cnjunction with the maximum authorized period of incarceration, are so severe that they clearly reflect a legislative determination that the offense in question is a serious one. 

· Waiver:  Rule 23(a) a D may waive a jury trial with the approval of the court and consent of the government. Signer v. US:  

· Jury Size:  12 persons is not constitutionally compelled. 

· Ballew v. Georgia:  five-person juries unconstitutioanl

· Unanimous jury verdicts:  Justice Powell:  6th amendment mandates unanimity and unanimous verdicts are required in the federal system but that the 14th due process caluse does not incorporate to the states this element of jury trials. 

· Johnson v. Louisiana:  9 of 3 = 12 “a substnatial majority of the jury” does not violate the  proof-beyond-a-reasonable-doubt standard of the due process clause. 

Fair Cross-Section Requirement 

Taylor v. Louisiana, 419 US 522 (1975) 

· Thiel v. Soutern Pacific Co, 328 US 217 (1946):   

· Duren v. Missouri:  Duren Test

· Establish a prima facie case for a violation of a cross section requirement. 14th is violated due process:

1. That the group alleged to be excluded is a distinctive group in the community

2. That the representation of this group in venieres from which juries are selected is not fair and reasonable in relation to the number of such person is not he community and 

3. That this underrepresentation is due to systematic exclusion of the group in the jury-selection process. 

· Distinctive groups:  factors that may indicate it to be:

1. that the group is defined and limited by some factor (that the group has a definite composition such as by race or sex) 

2. that a common thread or basic similarity in attitude, ideas, or experience runs through the group; and 

3. that there is a community of interests among members of the group such that the group’s interest cannot be adequately represented I the group is excluded from the jury selection process. 

· Voir Dire:  It provides a means of discovering actual or implied bias and a firmer basis upon which the parties may exercise their peremptory challenges intelligently 

Ham v. South Carolina, 409 US 524 (1973) 

· Ristaino v. Ross, 424 US 589 (1976) 

· Rosales-Lopez v. US:  it is usually best to permit a D to determine “whether or not he would prefer to have an inquiry into racial or ethnic prejudice pursued in a federal criminal trial.  

· Turner v. Murray:  a D accused of an interracial capital crime is entitled, upon request, to have prospective jurors informed of the victim’s race and questioned on the matter of racial bias.  

· People v. Jimenez, 672 N.E.2d 914 (1996):  

· US v. Barber, 80 F.3d 964 (1996): 

· US v. Padilla-Valenzuela, 896 F.Supp. 968 (1995)  

Voir Dire in a Highly Charged Criminal Prosecution 

People v. Newton

· It is not required that the jurors be totally ignorant of the facts and issues involved.  

· Irvin v. Dowd:  it is sufficient if the juror can lay aside his impression or opinion and render a verdict on the evidence presented in court. 

For Cause Challenges 

United States v. Salamone, 800 F2d 1216 (1986)

· Statutory unqualified to serve (statute requires they to be a US citizen) 

· Read and write and speak English

· People who have strong view do not necessarily mean they won’t make good jury.  

· Failure to make an inquiry; They must be asked whether they hold a particular belief that would impair the ability to make a fair and impartial judgment.  

· New Standard:  whether the juror’s views would “prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath”.  

· Adams v. Witt:  if a juror is impose to the death penalty they cant be automatically removed from the case.  If the juror is pro death penalty, that person can be striked for cause. 

· On appeal, Ross v.Oklahoma:  Defense couldn’t strike them for cause they had to use one f the peremptory cause:  There was no reversible error. 

Peremptory Challenges

· Peters v. Kiff:  the ct granted a writ of habeas corpus to a D who had been indicted for, and convicted of, burglary by grand and petit juries from which blacks had been systematically excluded.  

Batson v. Kentucky, 476 US 79 (1986) 

· Not on the 6th: fair cross-section requirement:  Focusing on the 14th, equal protection. 

· Swain:  had to show purposeful discrimination.  Batson allowed the D, allow the equal protection to that D’s own jury.  

· D has to show:  

1. Raise an inference of prejudice (discrimination)

2. Burden of prove shifts to the prosecutor to give a reason that it is not race based.

3. Then the burden shifts to the ct to determine if there was race discrimination. 

· Standard of review: unless it was erroneous

· Batsen extended to gender. Paternity, rape, sexual harrassment 

· US v. Huey:  Yes violates equal protection to strike jurors; race-based.  

· People v. Johnson, 767 P.2d 1047 (1989):   

· Juror 1:  RN

· Juror 2:  race-neutral

· Juror 3:  race-neutral

· Juror 4:  RN

· Juror 5:  body language RN

· Juror 6:  RN

· Hernandez v. New York, 500 US 352 (1991):  race-neutral (excluding spanish speaking jurors) 

· Powers v. Ohio:  a criminal D may object to race-based peremptory challenges whether or not he and the excluded jurors share the same race. 

· Holland v. Illinois:  that a prosecutor’s use of peremptory challenges to exclude blacks from juries does not violate the 6th fair-cross-section right b/c 6th applies to the jury pool and not to the jury selected.  

· US v. Bucci:  Italian-Americans are not covered by Batson.  

· State v. Davis, 504 NW2d 767 (1993):  Batson does not apply 

· Extending Batson to the defense:  Idmonson v. Leesville Concrete Co:  Batson principle applies to a civil litigant’s plaintiff’s or defendant’s exercise of peremptory challenges. 
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