Criminal Law Outline
Stevenson Fall 2003
I. Purpose of Criminal Law

a. Deterrence

i. Individual- punish to deter individual from committing future crimes

ii. General- punish to deter others from engaging in similar crime for fear of incurring same punishment

b. Retribution

i. Create remedy for wronged past

ii. Punish out of revenge- make punishment “fit” the crime

c. Incapacitation

i. Imprison criminal to protect society from harm

ii. Criminal has fewer opportunities to commit acts causing harm to  society

d. Rehabilitation

i. Reform criminal by developing skills in prison to transform them into productive citizens

ii. Criminals are able to conform behavior to societal norms upon release

II. Intent (Mens Rea)


Strict Liability (no intent)


General Intent     



Specific Intent

a. Purpose of mens rea is to distinguish between inadvertent acts and acts performed with a guilty mind
i. Specific Intent

1. General intent to do the act and specific intent to commit the crime

2. Purpose with another event or knowledge of law/facts

3. Increased penalties

4. Applies to:

a. Premeditated murder, attempt, solicitation, assault, robbery and larceny, forgery, false pretenses and embezzlement

5. Defenses

a. Voluntary intoxication

b. Unreasonable mistake of fact

ii. General Intent

1. Voluntary and Deliberate

2. “Should have known” Principle

a. Greater ability to foresee consequences, the more the law considers the act as reckless

3. Generally lesser penalties

a. Exception: Statutory Rape

iii. Malicious Intent
1. Actual intent to cause a particular harm that is produced. or a harm of the same general nature, AND

2. Absence of any justification, excuse or recognized mitigation

iv. Strict Liability

1. No mens rea is required, but π must voluntarily perform the act

2. Generally consists of regulatory or mala prohibitia offenses with low penalties

3. Argument for strict liability

a. Efficiency for prosecution

b. Forces self-monitoring

4. Argument against strict liability


a. Are not necessary or effective in protecting the public from unsafe products or environmental pollution

b. Often strict liability statutes impose vicarious liability, even when the employer/supervisor was not involved in the conduct in question

c. Statutes may be unconstitutional when it affects specific constitutional rights

v. Public Welfare Offenses – (enacted by legislatures) pure food and drug laws, traffic regulations [legislatures don’t put mens rea in the statute]

1. Generally involve conduct not morally wrongful – malum prohibitum conduct.  This is conduct that we have made wrong usually thru legislation.

2. Little penalty – usually minor fine

3.  Conviction won’t usually stigmatize an individual
b. Model Penal Code

i. Replaces common law distinction between general and specific crimes
ii. §102 Purposes

1. Deter crime 

a. Forbid and prevent conduct that unjustifiably and inexcusably inflicts or threatens substantial harm to individual or public interests

2. Distinguish and incapacitate truly evil people

a. Subject public control persons whose conduct indicates that they are disposes to commit crimes

iii. Elements

1. Conduct
a. Inflicts or threatens substantial harm to individual or public interests

2. Attendant circumstances

a. Surrounding aspects that make it a crime

3. Result 

a. Harm done
iv. Mental States- applicable to each of the elements
	Type
	Conduct
	Attendant Circumstances
	Result

	Purpose
Probability: Irrelevant 
*note mostly applies to treason
	Conscious Object,
Trying to achieve a purpose
	Awareness, Belief, Hope
	Conscious Object

	Knowledge 

Probability 100%
	Awareness
	Awareness
	Awareness of practical certainty

	Recklessness
Probability: Substantial Risk
	Not Defined
	Conscious disregard of substantial and unjustifiable risk (1)
	Conscious disregard of substantial and unjustifiable risk

	Negligence
Probability: Substantial Risk
	Not Defined
	Failure to perceive substantial and unjustifiable risk (2)
	Failure to perceive substantial and unjustifiable risk


· Note that probability of the associated harm is higher for the MPC “knowledge” than for “purpose
· “Recklessness” is the default mental state for a crime/element unless otherwise specified

· Each mental state incorporates all lesser mental states; if crime requires “recklessness” but the criminal had “knowledge”, the ∆ was also guilty of recklessness
· Mistake of fact can decrease the penalty but never increase it, even if a greater crime was intended

· Some states define “willfulness” as “knowledge” plus “awareness of illegality”
(1) Conscious disregard of risk= “a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation

(2) Failure to perceive a risk= “a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation. NOTE: this is different from negligence in torts, which is any deviation from the standard of care a reasonable person would observe in the situation
1. Purposefully

a. A person acts purposefully with respect to his conduct when it is his conscious object to engage in certain conduct or cause a certain result

2. Knowingly

a. A person acts knowingly with respect to the nature of his conduct when he is aware that his conduct is of that nature or that certain circumstances exist. 

b. He acts knowingly with respect to the result of his conduct when he knows that his conduct will necessarily or very likely cause such a result

c. Also satisfies the mental statute that requires willful conduct

3. Recklessly

a. A person acts recklessly when he consciously disregards a substantial or unjustifiable risk that circumstance exists or that a prohibited result will follow, and this disregard constitutes a gross deviation from the standard of care that a reasonable person would exercise in the situation. 

b. Requires that the actor take an unjustifiable risk and that he know of and consciously disregard that risk

i. He must know that injury might result (if he knows that it is certain to result, he acts knowingly). 

4. Negligence

a. A person acts negligently when he fails to be aware of a substantial and unjustifiable risk that circumstances exist or a result will follow, and such failure constitutes a substantial deviation from the standard of care that a reasonable person would exercise under the circumstances

III. The Conduct Requirement (Actus Reus)

a. Act: an external manifestation of the actor’s will; must be voluntary

b. ∆ is not liable for involuntary acts

i. Reflexive acts

ii. Convulsive acts

1. Exception: Epileptic with knowledge of his condition, but drives away and causes a collision as a result

iii. Unconscious 
iv. Sleepwalking

c. Criminal Omissions are shirking a duty

i. Legal Duties

1. Based on relationship i.e. parent child

2. Created by statute

3. May be created by k

4. Assumption of care 

5. Creation of peril

a. i.e. like to start fires, start one on your property, duty to make sure no one gets hurt

6. Control of the perpetrator of a crime

a. Parents have control over their children- Columbine shooting

b. Pit-bull owners- An owner might be liable for a pit-bull attack
7. Land owners (rare)
a. More likely to be held civilly liable for crimes occurring on their property

8. Possession 

a. Modern law holds that possession in itself is an act
d. Moral Luck

i. Those things outside of a person’s control cause us to render judgment against them

IV. Legality
a. Vagueness
i. Law does not allow reasonable notice, test: 

1. So obscure that men of ordinarily intelligence must necessarily guess as to the it’s meaning and differ as to it’s applicability

ii. Arbitrary and discriminatory enforcement of law should be avoided
1. A statute must not encourage arbitrary/erratic arrests and convictions

b. Overbroad

i. State has too much power by possibly prohibiting conduct protected by 1st amendment

1. Fighting words are the exception to free speech

ii. Does not draw distinction between innocent conduct and conduct calculated to cause harm and fear

c. Sentencing discretion

i. Abuse of discretion standard
1. The higher court will evaluate if the judge did something really outrageous and arbitrary. 
2. Fear of judge acting out of bias. 
a. Usually appellate court tips the scales in favor of the lower court, unless they did something truly appalling
d. Unconstitutional Laws
i. Bill of attainder

1. Make criminal an act that when done was not criminal; or

2. Aggravate a crime or increase the punishment therefore 

ii. Ex-post facto

1. Legislative act that inflicts punishment or denies a privilege without a judicial trial
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V. Dru’s Homicide by the Bucketful 
a. Common law 

i. Murder- the unlawful killing of another human being with malice aforethought expressed or implied. Combined 1st and 2nd degree buckets into one “murder” bucket

1. With malice aforethought 

a. Intent to kill: Expressed malice aforethought 

i. Evaluate

1. Planning activity

2. Motive

3. Method of Killing

ii. Elements

1. Willfulness: Intent to Kill

2. Premeditation: cool mind, capable of reflection i.e. thought beforehand

3. Deliberation: cool mind, actually reflected i.e. considered the consequences

b. Implied Intent to Kill

i. Lying in Wait, Explosive/Destructive Device, Torture, OR

ii. Use of Deadly Weapon

1. GRL: Item of substantial potential to kill

2. Infers malice as deliberate

3. Must show ∆ intended use of deadly weapon 

c. Intent to do SBH: implied malice aforethought

i. Commits act which has been dangerous potential that causes death

ii. Voluntary Manslaughter: usually involves intent to kill; the elements of murder must be met before you can mitigate down to manslaughter for heat of passion or other mitigating circumstances

1. Heat of Passion killing: severe emotional disturbance provoked by another person which would lead a reasonable person to perform the act (can be any violent, intense or enthusiastic emotion—nor necessarily rage or anger)

2. Common Law Elements of Provocation Test

a. Provocation sufficient to arouse a reasonable man to heat of passion

i. Words are not enough unless informational words

ii. Trespass to Land not sufficient provocation, unless trespass to a dwelling with people

iii. Common Law sufficient provocation acts: battery, adultery, mutual combat, violent attack, wrongfully arrested, discover adultery, etc. 

b. ∆ acts in heat of passion (subjective: actual provocation)

c. Reasonable man would not have cooled off (objective)

d. ∆ did not cool off (subjective)

iii. Involuntary Manslaughter: mitigate up from innocent homicide or no crime with unlawful act or criminal negligent homicide (no malice)

a. Unlawful Act: misdemeanor + unintended death/homicide

i. Malum in Se Crimes: act can provide accountability for involuntary manslaughter

1. Exception: Suicide is malum in se, but no penal sanctions if successful b/c there is not death of another

ii. Malum Prohibitum Crimes: some jrds find malum prohibitum + some limitations = involuntary manslaughter

1. Limitations from Malum Prohibitum Crimes

a. Death must be foreseeable or natural consequence of act (objective)

b. Death is direct result of unlawful excess 

i. i.e. driving 45 mph in a 25 mph zone

b. Statutory Modifications

i. Degrees of Murder

1. 1st Degree Murder (capital punishment possible)

a. Intent to kill with premeditation and deliberation

b. Felony murder

c. Lying in wait: concealment or ambush

d. Torture or poisoning: pain endured over long time and intent to inflict such pain

2. 2nd Degree Murder (capital punishment not possible)

a. Intent to kill without premeditation and deliberation

b. Felony Murder (if the felony is not listed in the statute)

c. Depraved heart/Reckless murder

d. Intent to do SBH

3. Note: Voluntary intoxication can never get murder down to manslaughter, but it can negate 1st degree down to 2nd degree murder. 

ii. Felony Murder: implied malice aforethought (malice implied from the intent to commit the underlying felony)
1. Unintended death arising during felony with causal connection
2. Limitations of the felony murder rule
a. Limited to felonies that are inherently dangerous
b. ∆ must be guilty of the underlying felony

c. Felony must be independent of killing 

i. Felony used for conviction must be independent from the acts that caused the murder

d. Foreseeability

i. Death must be a foreseeable result of the commission of felony

e. Res Gestae: things done before and after crime which are so closely connected with crime that considered part of the crime itself; crime continues until felon reaches a point of safety. 

i. Act performed with a short period of time and distance from felony or causal connection b/t death and felony such that the act was motivated or connected with the crime

f. Killing of a co-felon aka redline view

i. Liability for murder cannot be based upon the death of a co-felon from resistance by the victim or police pursuit

3. United States v. Martinez
a. Facts:

i. ∆’s driving around Chicago with bombs, one bomb went off in ∆’s lap and he died

ii. ∆’s charged with arson and under RICO

b. Issue: Whether a co-felon can be sentenced under the felony murder rule?
c. Dicta:

i. Moral luck

1. Court uses mens rea to punish those  that are blameworthy

ii. Consequentialist

1. On the other hand, entire criminal system is consequentialist, punish people as a result of their actions (not what was in their heart)

iii. Purpose of felony murder rule

1. Court wants more peaceful felons

2. Gives criminals the ability to stop their crime so that no one will get hurt

iii. Criminal Negligent Homicide: criminal negligent behavior = unintended death
1. Test

a. High Degree of SBH or death created by the conduct (objective std)

i. Reasonable person would have been aware; or

ii. Consider the physical characteristics of person i.e. blind, deaf, 
b. Balancing Test

i. You evaluate the conduct, not the result

c. Awareness or knowledge of risk

c. Causation

i. Cause-in-fact


1. The ∆’s conduct must be the cause-in-fact  of the result in other words the result would not have occurred but for the ∆’s conduct

ii. Common law “Year and a Day” Rule

1. Death of victim must occur within one year and one day from the infliction of the injury or wound

iii. Superceding Factors

1. Breaks the chain of proximate causation between ∆’s act and victim’s death

2. ∆ remains responsible for all natural and probable consequences of his actions

3. If you injure a person, it is foreseeable that Dr. Doofas will treat them

VI. Insanity Defense
a. No true technical definition; conveys the idea that the person is not criminally responsible for their acts if their mind is so defective at the time of the act that they were legally insane (acts are neither voluntary nor by one’s free will). 

b. DO NOT HAVE A CONSTITUTIONAL RIGHT TO INSANITY DEFENSE

c. Procedural Issues

i. Verdicts

1. Not guilty by reason of insanity

a. For insanity defense, all of the elements of the crime must be proven

b. Even though the ∆ is going to get off with not guilty by reason of insanity, the ∆ will still be committed to an institution

2. Guilty but mentally ill

a. Jury thinks the threshold is not met

b. Judge can order more tests and send the ∆ to penal institution or state hospital to serve out sentence

ii. Commitment to Mental Institution

1. 90 day commitment to mental facility then a hearing if committed by the court

2. Person must stay committed until no longer a harm to society



iii. Bifurcated Trial

1. 1st part to determine if ∆ is guilty

2. 2nd part to determine if ∆ is insane

iv. Mental Condition During Criminal Proceedings

1. Incompetency to stand trial

a. Under Due Process clause, a ∆ may not be tried, convicted, or sentenced if, as a result of mental disease or defect he is unable to: 

i. To understand the nature of the proceedings being brought against him; or

ii. To assist his layer in the preparation of his defense

b. A finding of incompetence will suspend the criminal proceedings and result in commitment until ∆ regains competence

2. Incompetency at time of execution

a. A ∆ may not be executed if he is incapable of understanding the nature and purpose of the punishment

b. Constitutional Right to talk about insanity during the death penalty

d. Tests for Defining Insanity 
i. M’Naghten Test (Right-Wrong Test) Majority

1. ∆ had such a defect of reason such that ∆ lacked ability at time of relation to: 
a. Know the nature and quality of his actions; or

b. Know wrongfulness of actions
ii. Irresistible Impulse Test (builds upon M’Naghten test)
1. ∆ had such a defect of reason that:

a. He couldn’t control his conduct even though he knew what he was doing and that it was wrong

iii. Durham Rule

1. Unlawful act was the product of the mental disease or defect

a. Product- ∆ would not have committed the act but for the disease or defect

b. Mental disease or defect- any abnormal condition of the mind which substantially affects mental or emotional processes and impairs behavioral controls

iv. MPC Substantial Capacity Test (prevailing trend)
1. ∆ is not criminally responsible if as a result of mental disease or defect he lacks substantial capacity to either:
a. Appreciate the wrongfulness (criminality) of his conduct; or

b. To conform his conduct to the requirements of the law

2. Allows for the impairment of both cognitive and volitional capacity

v. Diminished Capacity Test

1. Mostly limited to specific intent crimes

2. Person is not legally insane, but still mental dysfunctional

3. Jurisdictional Approaches

i. Mens rea approach

ii. Allow ∆ to rebut an element of specific intent crime or the mens rea of a crime

iii. ∆ does not have mental quality to form intent

b. Reduces sentence b/c mental testimony introduced to show insanity indicates that ∆ did not have the full blown intent to carry out the crime

i. 1st degree murder reduced to 2nd degree murder

e. Stevenson’s Issues with the Insanity Defense

i. People who we legally deem insane really can be dangerous and pose a threat to society. 
1. Pulls against our feelings b/c we want to be nice to them, but there is a fear. Drives the constant changing rules between mercy and protection 
ii. Determination of insanity is not based on an empirically viable system. 
iii. Mental health professionals do not like the idea of blame. 

iv. Long-standing animosity b/t therapy v. medical treatment
v. Mental disease and mental disorders span a continuum

1. However, legally ∆ is either sane or insane
vi. No one knows for sure how common or how rare the insanity defense is. 

f. Deific Decree

i. Not the same as the insanity defense. On the other hand, if the person believes strange things about the world that could support the overall picture of insanity. 

ii. Two versions of the rule

1. Washington- an exception to the M’Naghten rule, akin to an irresistible impulse. If you hear a voice, you have no choice. Goes to the person’s volition, not their cognition. 

2. Colorado- partial evidence that the person would have thought that society would approve his actions, once they learn of the reason. 

iii. Juries don’t buy the deific decree defense. They actually get incensed by it, it’s a cop-out or blasphemous. It’s a good way to lose a case for the ∆. 

VII. Defenses

a. Justification- when the commission of the proscribed act is justified, and therefore, not appropriate for criminal sanctions

b. Self-Defense

i. One who is not the aggressor is privileged in using reasonable force to defend themselves when:

1. The person believes they are in danger of immediate SBH or death by another; or

2. Use of such force is necessary to avoid unlawful force by another 

ii. Reasonable Force

1. Force includes “threat of force” 

2. Deadly force= acts which create the potential for death or SBH

a. Deadly force is never reasonable against non-deadly force

b. Threat of force can be deadly, but if there is no intent to carry out the deadly force, then it is not reasonable to respond with deadly force

c. Justified in using deadly force if threat of kidnapping

3. Immediate Danger

a. Not sufficient unless the danger is imminent

i. i.e. someone calling you on the phone and threatening to kill you does not create an imminent danger

4. Reasonable Belief

a. Perfect S/D: Objective (common law and majority)

i. The accused must have had reasonable grounds to believe himself in the apparent imminent or immediate danger of death or SBH from his assailant or potential assailant;

ii. The accused must have in fact believed himself in this danger;

iii. The accused claiming the right of s/d must not have been the aggressor or provoked the conflict; 

iv. and; The force must have not been unreasonable and excessive

1. In other words, the force must not have been more force that the exigency demanded

b. Imperfect S/D: Subjective (mpc and minority): whether the person subjectively believed they were justified in using reasonable/deadly force

i. When the actual, subjective belief on the part of the accused that he is in apparent imminent danger of death or SBH, requiring the use of deadly force, is not an objectively reasonable belief. 

ii. Does not result in ∆’s acquittal, but serves to negate the element of malice required for a conviction of murder, and thus reduces the offense to manslaughter.

iii. Duty to Retreat

1. Non-Deadly force: there is no obligation to retreat before using non-deadly force

2. Deadly force

a. Majority (American view): there is no duty to retreat

i. When faced with deadly force, the person is entitled to stand their ground under any circumstances, even if they can retreat safely

b. Minority: there is a duty to retreat

i. If the person can retreat safely (i.e. run away), there is a duty to do so

ii. Exception: No duty to retreat

1. Castle Doctrine: if a person is at his home or place of business, there is not duty to retreat

a. Problems: what if ∆ and the victim are co-occupants of the same dwelling?

i. Majority: no duty to retreat

ii. Minority: duty/obligation to retreat or diffuse the argument

2. If facing robbery

iv. When the aggressor has the privilege to use deadly force

1. Not normally a defense, but can be when:

a. Withdrawal: when the initial aggressor abandons their intent and gives reasonable notice of such, they can regain the right to use s/d. Applies when the aggressor:

i. Effectively removes themselves from the situation; or

ii. Communicates a desire to remove themselves

b. Victim Escalates: if the initial aggressor uses non-deadly, but the victim escalates the violence to deadly force, the initial aggressor can regain the privilege to use s/d

c. Defense of Others

i. The relationship must be necessary in order to come to the aid of a 3rd party

1. At common law, this was limited to the protection of:

a. relatives; and/or

b. household members

2. MPC: you can aide a stranger in peril if:

a. there is a reasonable belief that force is needed; and

b. the threat is immediate

3. Alter Ego (Minority rule)

4. ∆ puts themselves in the shoes of the person they are defending

5. If the person they are defending did not have the defense of s/d, then there is no privilege for ∆

d. Defense of Property

i. Non-deadly force: justified in use when inside one’s dwelling, if the reason is to prevent another’s entry onto their premises/property by trespass or if the entrant is going to attach

1. Note you can not use deadly force when only protecting your property and not your person

ii. Deadly force: justified when there is a reasonable belief that you are trying to prevent

1. Arson; 

2. A felony; or

3. Violent entry/attack on your person

iii. Regain property

1. COMMON LAW:: force could not be used to regain possession of property wrongfully taken, unless person is in immediate pursuit

2. MPC: allows reasonable force when regaining property in certain instances

iv. Law Enforcement Defense - Defense of Crime Prevention – Justifiable for the police to use force to prevent a crime.

1. Deadly force may never be used to prevent a misdemeanor may only be used to try to prevent a felony.  Only reasonable if victim is using deadly force.

2. Original CL rule – deadly force may be used if necessary to prevent a felony.

3. Citizens Arrest

a. Offense committed in defendant’s presence

b. Felony

c. Reasonable belief this is the right person

e. Necessity

i. Necessity defense applies when “a person is faced with a choice of two evils and must then decide whether to commit a crime or an alternative act that constitutes a greater evil” and the person makes the right choice. 

1. Natural Threat, Inhuman agent

a. Fire, hurricane, etc

2. Negates actus reus

3. Justification- ∆ chose the right thing, therefore courts will not punish 

f. Duress: when compulsion causes on to act against their will, the defense of duress may excuse the person from their conduct. 

i. Major Elements

1. Another person must coerce the ∆; and

2. Must be an immediate threat of SBH or Death against the ∆ or someone close ∆; and

3. Reasonable person in the same situation as the ∆ would have been unable to resist committing the crime (subjective)

ii. Exceptions when Duress is not a defense

1. ∆ cannot be a willing participant in a situation likely to cause duress

2. ∆ must take every reasonable opportunity to escape

a. Note: this is not required if escape will cause the ∆ to risk incurring SBH or death

3. Not a defense to an intentional killing
4. Duress applies when the coercing actor’s threats overwhelm the actor’s will so that she makes the wrong choice. 

a. Human Threat

b. Negates mens rea

c. Excuse: you did not choose the right thing,  but we will not punish you

iii. Panchon Test: used in prison escape

1. Imminent infliction of death or SBH

2. No recourse to authorities or court

3. No risk for force or violence in the escape

4. Prisoner turns himself in after attaining position of safety

5. Note: cannot be prisoner’s fault and they do only what is necessary

g. Other Defenses

i. Mistake of Fact

1. General intent crimes- must be a reasonable mistake
2. Specific intent crimes- any mistake, reasonable or unreasonable, is a defense

ii. Mistake of Law

1. No defense unless crime requires knowledge of some aspect of law other than the existence of the statute making it a crime

a. Exceptions: 

i. Defense if statute not readily available

ii. Defense if ∆ reasonability relied on an official interpretation of the law which was later declared invalid

iii. Entrapment: governmental body or its agent (i.e. police) induce ∆ to commit a crime

1. Subjective Predisposition Test (Majority)

a. Focus on the actor (∆, who is usually the police)

b. Allows ∆’s prior bad acts

c. Question for the jury

2. Objective Predisposition Test (Minority)

a. Focus on police activity

i. Would police conduct induce a reasonable person to engage in the activity?

b. Do not look at ∆’s subjective relevant acts

c. Question for the judge

3. Note: at common law was not a defense, unless the governmental body admitted to entrapment
iv. INTOXICATION

1. Voluntary Intoxication (MPC – Self Induced Intoxication)

a. Intoxication is not an excuse.

b. But, voluntary intoxication can serve as a mens rea defense
c. Intoxication may negate the mens rea required in the definition of in the crime, therefore not proving all elements of the crime.
d. Law distinguishes between general intent and specific intent crimes
e. Voluntary intoxication is not a defense to a general intent crime
f. Specific intent offense - most jurisdictions will hold that voluntary intoxication is a defense if at time of offense D’s condition because of intoxication was so extreme that he lacked the specific intent required in the definition of the crime.
2. Involuntary Intoxication – Any of these

a. The person ingested the intoxicant innocently
b. Person forced to take the drug
c. Person taking a prescribed medication and has an unforeseeable response due to allergic reaction.
d. Defense permitted in specific and general intent crimes
3. Note: Defense also permitted if the intoxication causes ∆ to become insane.  If ∆ can satisfy insanity requirements the will be acquitted. (acquitted on invol intox)
VIII. Inchoate Crimes- imperfect or incomplete crimes

a. Attempt
i. Intent (mens rea): the specific intent to commit a crime and bring about certain consequences
1. Attempt to commit negligent crime is logically impossible

a. A crime defined as the negligent production of a result cannot be attempted, b/c if there were an intent to cause such a result, the appropriate offense would be attempt to intentionally commit the crime rather than attempt to negligently cause the harm

2. Attempt to commit strict liability crimes requires intent

a. Although strict liability crime does not require criminal intent, to attempt a strict liability crime the ∆ must act with the intent bring about the proscribed result
ii. Overt Act (Actus reus): requires performance of act toward the crime’s commission

1. The ∆ must have committed an act beyond mere preparation for the offense. 
2. Overt Act Tests
a. Proximity Test (Common Law) (strictest test)
i. The courts evaluate the act based on how close the ∆ came to completing the offense. 
ii. Emphasis: what is left to be done

1. Determined under an objective test

a. therefore, you cannot use the ∆’s statements or confessions about what was left to be done

iii. Note: in order to commit an attempt at Common law:, there was a much higher threshold to meet than there is with the MPC

b. Substantial Step Test (MPC and current trend) (more lenient) 
i. Substantial step that will culminate in committing criminal activity

ii. Emphasis: what has already occurred

1. Determined under subjective test

a. Therefore, you can use ∆’s statements to corroborate that ∆ took substantial steps towards the commission of the intended crime

iii. Public Policy Rationale: provides an opportunity to intercede the crime at a point further from the harm

c. Probable Distance Test (generally disregarded today)

i. ∆ reached a point where a normal, law-abiding citizen would have stopped, but the ∆ continued beyond this point. 

1. This is a point at which it would be unlikely that the ∆ would voluntarily stop what they have already undertaken 

d. Equivocality Test

i. The acts of the ∆ create a conclusion that a crime is about to happen
1. An innocent bystander, without knowledge of the events, could tell what was about to happen. 

iii. Defenses to Liability

1. Impossibility

a. Inherent impossibility are actions by the ∆ that are so unbelievable, it is unreasonable to believe that a crime will be completed. 
i. Examples

1. Voodoo Doll

2. Paying a fortune teller $500 to cast a spell on a person which is intended to kill them

b. Legal impossibility is a defense if those things that the ∆ does or intends to do would not actually be a crime 
i. Only covers those situations in which ∆’s set out to do things they mistakenly believe constitute crimes

ii. Examples

1. ∆ fishes in a pond behind the neighbor’s house and believes it is illegal to fish there, but it is not

2. 10 year old boy is incapable of committing rape because of legal incapacity

c. Factual impossibility is NOT a defense to attempt

i. ∆ is unable to accomplish what he/she has set out to accomplish b/c of unknown or intervening act. 

ii. This a defense to the Crime, but not to the attempt

iii. Examples

1. B steals goods from A. B is arrested and the goods are recovered. The police then obtain permission from A to use the goods to trap C, a person suspected of buying stolen goods. Under police orders, B takes the goods to C and offers to sell them to him, specifically telling C that they are stolen. C buys them from B. Since the goods are no longer actually stolen (because they are being used with A’s permission), C is not guilty of receiving of receiving stolen goods. 

a. However, C is guilty of attempt to receive stolen goods (in most jrds), b/c C has engaged in the conduct that would constitute receipt of stolen property if the circumstances were as he believed them to be. 

2. ∆ is impotent but has intent to rape and seizes a female in furtherance of that intent

a. Since ∆ had the apparent capacity to succeed, he only failed because of a factual impossibility. Therefore, ∆ is guilty of attempted rape. 

2. Abandonment

i. Common law: once all the elements of an attempt were made out, ∆ could not abandon the attempt
ii. MPC: can abandon an attempt if there is (1) voluntary and (2) reasonable effort to do such before the crime is completed

iv. Johnson’s Notes

1. Attempt as a crime serves no deterrent value and that prevention of crime is the modern policy goal. He has a problem with that. Most lawmakers think the laws are for deterrence and retribution. Prof thinks real prevention is doing away with guns, knives, etc. 

b. Conspiracy

i. Mens Rea:
1. Intent to enter into an agreement and

2. Intent to achieve the objective of the agreement
3. When Knowledge becomes intent as a matter of law

a. Knowledge + Money (if crime goes well) = Intent

i. Letting a prostitute use your apartment for a high price for a specific amount of time

b. Knowledge + No Legitimate use = Intent

i. Musician’s assistant that was sold as prostitute

ii. Horse racing—using a wire to promote bookmaking

c. Knowledge + Disproportionate Volume = Intent 

i. Large quantities of drugs being shipped from the production lines to one doctor

d. Knowledge + Serious Felonies = Intent

i. If this had been a serious crime, he would be guilty

ii. Actus Reus
1. An agreement b/t two or more people to commit an unlawful act or to accomplish a lawful purpose by unlawful means
a. Common law: had to be a bilateral agreement

b. MPC: can be a unilateral agreement

i. If only one party intends to agree and that actor believes they are engaging in a conspiracy but the other actor does not, then the intending party can still be convicted of conspiracy

2. 2 or More People Exceptions:

a. Common law: Husband and wife could not conspire because they were considered 1 unit

b. Corporations can’t conspire with their agents; but corporations can conspire against other corporations

3. Liability for Co-Conspirators

a. Co-conspirators can be liable for crimes committed by other co-conspirators, even if the crime was not part of the original conspiracy when the crime is:

i. A natural and foreseeable consequence of the conspiracy; and

ii. Is committed in furtherance of the conspiracy

4. Merger

a. Common law: merger applied to conspiracy 

i. Conspiracy merged with conviction of crime

b. Today: no merger ∆ can be convicted of both the conspiracy and the crime

5. Group Liability

a. Spokes in the Wheel – Everyone is in furtherance of the conspiracy.  There is one conspiracy such as one main drug deal

b. Links in a Chain – A assists others in getting fraudulent bank loans.  Each are considered separate conspiracies.

iii. Defenses

1. Wharton’s Rule

a. There is no crime of conspiracy unless more parties participate in the conspiracy then are necessary to commit the crime

i. Examples – dueling requires 2 parties, adultery = 2, 

ii. 3rd party exception:  there will be a conspiracy if an additional party is brought into the agreement who is not a necessary participant

1. Therefore, if a 3rd party participates in the dueling or the adultery, there is a conspiracy

2. Withdrawal

a. Common law: not a defense b/c conspiracy is complete as soon as it is agreed to

b. MPC: can withdraw, but must communicate to all co-conspirators your intent to withdraw

i. Communication must be capable of informing a reasonable person of withdrawal

ii. Must do so in a timely manner

iv. Justice Jackson’s beef with conspiracy

1. Too vague

2. Lax rules for evidence
3. Venue/forum shopping 
a. Enables prosecution to make the case costly to defend or inconvenient
4. Misdemeanors elevated to felonies
5. Mass trials (Jackson part of the Nuremburg trials)
a. Guilt by association

b. Play off each other

v. Aiding & Abetting

1. Mens Rea – must have intent for the crime

a. If intent after the crime then not aiding & abetting – charged w/lesser crime such as accessory

2. Cannot be convicted of being an accomplice unless the principle was convicted first

3. CL recognizes four ways in which one could culpably participate in a felony

a. Principle in the 1st Degree – was the immediate perpetrator of the crime

b. Principle in the 2nd Degree – or abettor, was one actually or constructively present at the scene of the crime who aided or encouraged its commission w/o directly participating.

c. Accessory before the fact – was on who aided or encouraged the commission of the felony w/o being actually or constructively present at the time of perpetration.

d. Accessory after the fact – one who knowingly assisted the felon to escape or to avoid punishment

vi. RICO
1. Definition
a. “Enterprise”

i. Continuing Unit

ii. Common Purpose

iii. Identifiable Structure

b. Two or more “Predicate Acts” 

i. One or more related acts of racketeering necessary to establish a pattern
ii. Must constitute a pattern 

1. Feeling of recurrence = some racketeering activity

c. Other items to note
i. Investment of racketeering profits

ii. Acquired Interest

iii. Conducted enterprise via racketeering

2. Stephenson’s observations

a. RICO was one of the characters in the first Hollywood mafia movie.  

b. RICO is overbroad like vagrancy was

c. Included mail fraud and other provisions related to Jimmy Hoffa inclusion of mail fraud

d. Steep penalties (up to 20 years) v. federal conspiracy charges with a 5 year max
e. More civil suits then criminal – judges like RICO criminal suits.  

IX. Crimes against Property

a. Theft overview:
i. In most jrd, theft is a consolidation of the unlawful taking crimes of:

1. larceny

2. embezzlement

3. robbery 

4. false pretenses

ii. elements must prove:

1. intent to steal; AND 

2. full set of elements of one of the theft crimes listed above

iii. At common law, theft itself was not a crime a person could be charged with

iv. Prosecution must notify the ∆ of what common law theft crime he is being charged with so that ∆ knows what to defend against

1. ∆ can be charged in alternate courts, but prosecution must choose one

2. prosecution can amend for specific crime to conform with proof as long as it does not prejudice the ∆’s right to a fair trial

3. sometimes the pleading covers all 4 common law offenses listed above

	
	Activity
	Method
	Intent
	Title

	Larceny
	Taking and asportation of property from possession of another person
	Without consent or consent obtained by fraud
	With intent to steal
	Title does not pass

	Embezzlement
	Conversion of property held pursuant to a trust agreement
	Use of property in a way inconsistent with terms of trust
	With intent to defraud
	Title does not pass

	False Pretenses
	Obtaining title to property
	By consent induced by fraudulent misrepresentation
	With intent to defraud
	Title passes


b. Larceny is: taking and carrying away of tangible personal property of another by trespass with intent to permanently (or for an unreasonable time) deprive the person of his interest in the property
i. Trespassory: larceny is a crime against possession, not custody or ownership. 
1. Master/Servant

a. High employees = possession

b. Low employee= custody

c. Exceptions

i. Low employee has possession if borrowed item for personal use

ii. Third person exception: when a person gives an employee (high or low) a chattel for the master, the employee has possession (rule is intended to protect innocent third parties)

2. Breaking Bale and breaking bulk

a. Breaking Bale: If a carrier had lawful possession of a package or bale, but not the contents, and opens the parcel or bale and takes part of the contents, then there is trespass to constructive possession of the goods inside, so could be guilty of larceny

i. Note: if the person steals the entire package which they were entrusted with, then only embezzlement (not larceny)

b. Breaking bulk: if a carries was entrusted with the transportation of goods by wagon (or UPS truck), he has possession of the wagon and the goods, but:

i. If he took some of the packages contained within, the guilty of larceny for breaking bulk

ii. If stole the whole vehicle, the embezzlement

3. Transaction in owner’s presence

a. If the owner delivers property to the ∆ as part of a transaction which the owner intends to be completed in his presence, the ∆ receives only custody and the owner retains constructive possession
4. Continuing trespass

a. When ∆ takes property fraudulently, but with no felonious intent, the trespass continues so that if the ∆ develops the intent to steal at some point later, then the larceny will be complete
5. Larceny by trick

a. One obtains lawful possession of owner’s property (but not title) by fraud or deceit and with felonious intent

i. Owner retains constructive possession and larceny has been committed

b. Intent must form prior to lawful possession

6. Mistaken delivery

a. If intention of ∆ is innocent then subsequent appropriation is not larceny

i. If you KNOW of the mistake at the TIME OF THE TAKING, you must also have the INTENT TO STEAL in order to have larceny

7. Mislaid or lost property

a. If owner mislays property or loses property retains constructive possession of it.  

b. The finder commits larceny only if he has a clue of ownership and the intent to deprive. 

i. Even if takes the property with the intent to restore it is not larceny, even if he changes his mind and keeps it.

ii. Taking ( “caption”)
1. No caption/taking if thief strikes or hits you which makes you drop your keys and then they come back later to pick them up.

2. If you fraudulently sell to innocent agent – still taking.

iii. Carrying away (“asportation”)

1. Can be tipping over a barrel to pour something out.

2. Driving, riding, rolling, leading

3. Some jurisdictions have higher penalties for taking from the person vs. from their house, yard, car.
iv. Personal Property

1. Stocks, bonds, intellectual property (this did not count at CL), money, real property, computer data, computer program, thing in action, 

c. Embezzlement- fraudulent conversion of personal property of another by one who is already it lawful possession of it or entrusted with it
i. Fraudulent: intent to steal 

ii. Conversion of: requires some affirmative act which is in direct conflict or grossly antagonistic with the rights of the owner OR outside the scope of bailee’s job or duty

1. intent to convert after lawful possession is gained

2. more than just ‘carrying away’ must convert to own use

iii. Personal property

1. tangible property; and

2. intangibly property (anything of value and movable)

iv. Of Another

1. Common law: cannot embezzle from self or co-owner (spouse)

2. Today: can embezzle from co-owner, joint tenancy, partnership, corp. etc

v. By one who is already in Lawful Possession of it or entrusted with it

1. Common law: ∆ had to have been entrusted with the property by or for the owner (fiduciary relationship)

a. Entrusted: property committed r surrendered to ∆ with confidence regarding his care, use or disposal

d. Robbery: felonious taking of personal property in possession of another from his person or immediate presence and against his will, accomplished by force or fear

i. Elements: Larceny + the following

1. Taken from person or presence

a. Within his/her control or reach

b. Within the area that they could have prevented the taking

2. Violence, Intimidation, or Force causing fear of intimidation

a. Force

i. Must not be slight, but requires a struggle

ii. Can be accomplish by drugs or alcohol overcoming the person if encouraged or poisoned by ∆

iii. Subsequent chase


1. Common law: wasn’t force b/c was subsequent to the taking

2. Today might be considered force

b. Intimidation

i. Must be immediate harm to the actual victim or someone in the presence of the act

ii. Threats must induce the relinquishment of the property

iii. The apprehension of the victim is judged subjectively

c. Aggravated Robbery

i. Inflicting SBH or death; or

ii. Use of a deadly weapon

e. Extortion

i. Common law: consisted of the corrupt collection of an unlawful fee by an offiver under color of his office

ii. Modern Definition- blackmail

1. definition- obtaining property from another by means of threat

a. threats need to involve immediate or physical harm

b. property need not be in victim’s presence 

f. False Pretenses

i. False representation of a material present or past fact; 

ii. Which causes the victim; 

iii. To pass title to; 

iv. His property to the wrongdoer; and

v. ∆ knows his representation to be false and intends to defraud the victim

Premed/deliberate


OR


Special victims


OR


Special methods OR


Special felonies (depends on state statute)





Voluntary Manslaughter


(Intent)





Should have known better





Involuntary Manslaughter (No Intent)





1st Degree Murder


(Intent)





Knew better, didn’t care





2nd Degree Murder


(Intent/Reckless)


Felony Murder





Adequate provocation


No cooling time


Heat of Passion/Extreme Emotional Disturbance


Imperfect Self - Defense





S. says this is usually not an excuse/defense.  It negates spec. intent.  Can be used to rebut P’s argument of mens rea
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