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Class Notes






Copyright

Professor Page

Fall 2002

Assignment – read p.1—32; Introduction to Copyright

Focus of American copyright law is primarily on the benefits derived by the public; only secondarily on reward to the author

Copyright (artistic and literary expression)

Patent (technological and other innovations)

Trademark (symbolic information)

Commonalities:

· Recognize rights in intangible products of the mind

· Governed by federal statutes and agencies

· Most developed in Western industrialized countries
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will need the supplement – covers recent law changes; use the supplement with the book; the supp and professor will let you know what to read

supplement not yet available

will also need a copy of the Code; this is a Code course

no systematic approach to class participation; no recitation per se; can be asked to contribute; should I come to class if I didn’t prepare that day? ( yes…

exam: generally, the form is a combination of essay questions and multiple choice, but may change

text: 5th addition; will be reading much of it

subject matter is very interesting in this area; ip creates a vibrant culture; intellectual mission is thus interesting; very concept oriented and therefore can be difficult; can be squishy which makes for difficulty in court decisions; economic significance is great

copyright forms a large part of US trade; center of much of where the economy is going; software has become so important

digitalization – giving copyright tremendous difficulty right now; in very recent times, the law has struggled with this

two opposing goals which we try to balance

· Copyright is a kind of monopoly for the person who creates; for it to be beneficial, the creator must be given some control; so, the law gives this; but…

· Need for public benefit from the first goal

A bribe and an entitlement

· Entitlement -- Under the continental theory of IP, you are entitled to have a copyright in what your produce, because you have a “natural” right to determine what to do with what the author created.  “you are entitled to the baby because you gave birth to it”

· Bribe – incentive; give the creator a benefit for their creation; we want people who have such a capacity to create, please do so, because, if you do, we will give you a property right (which can be quite significantly).

European – more of a “natural right” emphasis and approach

American – more of a public benefit / encouragement approach

Why does the author get this right (of copyright)?  What about the publisher/printer/other folks who also contribute creative value to the final product?

· Because the Constitution says so – want to encourage people with authorship capacity

· The “creative genius” of the author is somehow different from the creative input of these other folks.  There is a strong idea about wanting to protect the “starving poet” – an 18th Century notion – only the author has such an important spark that bears protection.  Very romantic notion – watch for this when there is a tough call to make of whether protection should be offered

Other cultures, ancient cultures – we see them through what artifacts they left behind.  If copyright is there to engender what is valuable in culture, then ultimately there is no more important thing than an interest than the legal interest in fostering copyright and what it will do to make our culture an enduring one.

Origin of copyright – very shamefully born thru trying to shut people up.  The printing press was troublesome to the English Crown and Church.  Caused much concern.  Printing became a valuable trade.  So, govt/church/printers colluded by creating a law saying that you can’t publish anything unless you have permission to do so.  1557 – Stationers given a monopoly over printed materials.  Law focused on the method, NOT the substance of the message.  Regulation pinpointed a particular technological method.   

Statute of Anne in 1710 -- was created in part to the encouragement of men to compose useful books.  Formalities – registration; obligation to deposit a copy of work with the authorities.  Bifurcated term of years – two terms of copyright, 14 years + another 14 to renew.  “Statutory Damages” – (apart from the usually damages caused by harm; also, the copyright holder can get the defendants profits).  Allows the successful copyright holder can get something just because of a statutory infringement.  Once statutory period expires, under the Statute of Anne, the copyright holder could seek protection under the common law, for forever.  If published work, it is the statutory term, or nothing.  If unpublished work, then…???

Copyright Act of 1909.  Copyright statute is a federal matter.  Constitution of 1909, Congress revised how copyright worked.  Distinction between published works (fedl protection) and unpublished works (common law protection).  Registration was not requirement of copyright.  Filing was not required (but advisable).  Drama plays, sermons were not published, but Congress wanted this stuff to be protected.  Such things are not exploited in any other form other than how it is normally performed.  A play can be enormously popular without selling one physical copy in written format.  It is unrealistic to rigidly fix such categories, like plays, as not applicable to copyright protection.  Bifucated system kept, but changed to 28 + 28.  Registration certificate carries a presumption of validity.

Post-1909 – recorded music; motion pictures; radio; TV (known in the 1920’s).  Movies added in 1912.  Performance rights in literature (1952) added.  Sound recording not protected until 1972.  In the 1960’s, America began to look at possible ways to conform our copyright model to the international community.  In 1976, we finally got a revision.  Bifurcated term of years system is GONE – now we have a single term, measured by Life (of the author) + 50 (or sometimes 70) years.  Publication as a key event is GONE.  Single federal system, published or unpublished.  The Single term has a cap on it (we will study this difficult subject later).  Notice Requirement, but not as stringent.  Fair Use was now codified.

Cable TV and Jukebox – compulsory license.  Simply says that the author can’t stop you from certain uses of the author’s work, but if you use it in a certain way, you must pay a set fee for doing so.  Compulsory because the AUTHOR must let you use it.

Berne – can’t have a system that requires registration, notice, etc., as a condition of copyright.  US finally joined Berne, Notice is no longer a requirement.

Is 1909 relevant today?  Yes!  There are still things that were created prior to 1978, and thus created pursuant to the 1909 Act, until 2072.

Next time…theory of Copyright and then Fixation…
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FIXATION

supplement should be available within the week

Digital agenda 

· Replication

· Transmission

· Plasticity

· Equivalance

· Compactness

· Linkability
Paradigm

· Law
· K
· Trouble
· Results
Copyright – encourages people to create.

Why do authors have the rights that they do?  See §102.  Why isn’t it broader?  Why limit it?

The rights are in regards to just what has been fixed to a tangible medium.

Copyright does not protect “ideas”.  How come it is only those who put original stuff down in a fixed format are protected?  Why not protect a process?

Property – interest lasts forever (a car, Blackacre, etc.); not so with copyright.  How many people get to drive your car whether you like it or not?  With copyright, many people can and do use your interest in the copyrighted material.

Digital material is quite different than analog material.

Replication—digital gives a perfect copy; not so with analog

Transmission—done easily with digital (e.g., e-mail)

Plasticity—in the analog world, change is much harder to do than digital.  Manipulation of information.

Equivalence—the analog copy was not “exactly” the same as the parent copy.  Lesser quality.  Not so with digital.

Compactness—storage problem with analog; digital copies can be stored nearly infinitely.

Linkability—can get into information more easily; locate information more effectively

K law becoming a big player as a protector in this new digital world.  The creator, in an analog world, was protected to some extent by its limitations.  However, contract law could be harmful to them.  For example, school district agrees not to use a textbook a certain way – that is easy to K with large users; not so with lots of single, individual users.  In digital world, easy to put a K into place at the individual level much more easily.

Common misunderstandings about Copyright:

· there is no grant of copyright – registration is optional.  Unlike patent.  Patents are powerful creatures because they give a monopoly.  That patent gives you an absolute right to protect against others.  

· Copyright does NOT prevent independent creation.  Not an infringement if others create a like (or even identical) thing, that is OK (as long as they did not mooch off of you).  Unlike patent law.

· Patent law – requires “novel” and “non-obvious”; must be original.  Not so with Copyright.  You could write a Hendrix piece if you didn’t mooch.

· In Trademark, the symbol must be out there in actual use.  Patent and Copyright do not require this.

· Trademark often gets dragged into copyright cases.  Mickey Mouse is copyrighted and also a brand-image trademark.  These are two very different things

· Right of publicity and Copyright – certain people (like celebrities) do things that involve them with copyrighted products (i.e., movies).  Which right wins when they are pitted against another?  Copyright is an exclusive right (you have right to stop others from using).  Celebrities can be harmed, even if material was copyrighted.  No answer here really…

· Common law copyright – in 1978, will embraced published and unpublished materials AS LONG AS fixed in a tangible medium.  Hemingway case.  Potentially out there for some unfixed works.

Our class pretty much skips over the global aspects of copyright…for now at least…

Study – good to read casebook, supplement (and perhaps the softback companion to our casebook if you have time or need help).  If get stuck on a point -- Nimer – treatise for copyright.

Copyright – applies only to items fixed in a tangible medium of expression.

We want some device that separates “junk” from what is truly “worthy”.  If it is that good, he would have taken the trouble to put into some permanence.  Thus, we have created this notion of “fixation” – a physical manifestation in some medium.

Live performance and transmissions – if recorded simultaneously, along with the transmission, this is also protected under copyright.  The recording meets the fixed requirement.  A fudging type rule.  Monday Night Football is live, but is also simultaneously recorded and therefore protected.  Transmitted – means performance or display by any device whereby images or sounds are received beyond the place from which they are sent.  Thus, we need 2 places here.

What about skywriting, written in sand, ice sculpture – how permenant does it have to be to become fixed?  “More than transitory.”  This has really only come up in the computer context.  If you are sending an email, is that fixed in more than a transitory medium, and thus protected?  See the MAI v. Peak case, page 87.  Software repair service person had no right to load up a copy of software to do his work because he did not own it.  Congress did not like this, so passed legislation now allowing for this repair service.  Lurking within that exemption may be more troublesome, however.  Act suggests that, this IS a copy and this evanescent flicker is such a copy and therefore, if you are somebody other than a repair person, you may be protected by this exemption.

Fixations – come in two kinds of media – 1) phonorecords, and 2) copies.  A phonorecord is something perceived through sound alone.  Fixation includes the original.  Neither phonorecords nor copies are protected by copyrights.  Why not?  The media is not protectable.  The work of art that is in the media is copyrightable.  Ex.: a book is not copyrightable, but the literary work is.

The images fixed to the celluloid is protected; the celluloid is not protected

White-Smith case – the 1908 Napster of its time

A player piano that played these piano roles.  Whether or not taking that music and putting that into a punch holed paper is a copy of the musical composition and therefore an infringement of the copyright.  For one to get a copyright, the creator must fix in a tangible medium; likewise, to infringe, you must fix it in a tangible medium to create a copy.  But, this court said that it must be visually perceptible that you can see and read this piano role as music; since you couldn’t see this as music to the eye, its not a copy and therefore not an infringment.  Bad decision.  This is not music wafting through the air.  The machine knew how to use this punch paper.  Court was not comfortable with the new technology and punted to Congress for a future fix.  Congress did fix, but done by way of a compulsory license – composers have rights, but the next guy gets to use it as well, but must toss some money in the pot.  This was done to knock of the Aeolian Company who had a monopoly on all the music rights of the day.

Copyright notice was not required on phonorecords

Midway v Artic case – pacman versus puckman case

Artic was creating a widget that juiced the pacman game in such a way that the software was tinkered with.  Artic said that there was no infringement because the work was not fixed.  If you are caught with a hand in the cookie jar, you can claim to have permission, etc., but to argue that there is NO cookie jar, that is something.  Artic argued that there was no copyright here at all, because the work was not fixed, because the “visual display” is not anything tangible.  Court said this is bunk because the game, in “attract mode”, would reproduce itself in a repetitive manner – the fact that there is several roms, instead of just one rom, doesn’t make it not fixed.  The fact that someone can play the game, each time differently, doesn’t matter – the programmer programmed for these changes.  

The loading of the P’s copyrighted software into RAM memory constitutes a fixation and qualifies as a “copy” for purposes of infringement analysis.  Fixation has to be more than transitory.  Congress back in the 70’s said that brief appearances in the “memory” of a computer was enough for fixation.

Bootlegging – not in copyright statute, but outside of it…the unrecorded live guitar riff is not “fixed”.  You may not traffic in the distribution, etc, of this music material – this protection is not found in copyright, but under commerce clause for bootlegging.
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ORIGINALITY

§102 – originality is a requirement for copyright.  

Congress has authority that it has not yet exercised – they have chosen to draft specific classes that are protected

2 aspects of originality

· Independent Creation – work owes its origin to an author.  It is a work not copied from another.

· Quantum of Originality—Creative Authorship – work must demonstrate a minimal amount of creative authorship.  The standard is de minimis.

Alfred Bell case – Not much needed to establish “originality”.  Originality means that the work owes its origin to the author (quite unlike patent, which requires novelty – which means that it is “new”).  An engraving of old master paintings – do these engravings enjoy protection?  Court said yes – the etchings add enough difference for the original works to make these etchings “original.”  The differences can be there by choice – e.g., different medium, paints selected; may be differences not by choice – e.g., poor eyesight.  Maybe an earthquake shakes your hand.  All these make these the work original.

Original Authorship – “shaky ladder” hypo.  Is there a difference between “original” and “original authorship” (as the statute reads)?  Professor Terrell / wet cement hypo where he was nudged accidentally; forms “modern art”.  Is this copyrightable?  NO.  Page did not intend to push Terrell into the cement that resulting in this new image created via pure happenstance.  Likewise, the Jesus image in a newly cooked tortilla is not authorship and therefore not copyrightable.  How do we distinguish this?  Don’t we want to promote creative behavior through copyright?  Lurking within originality is that 1) it comes from you, the author, and 2) it expresses or communicates.  If not these two items, it is not “authorship”.  

Why do we distinguish the requirements between patent and copyright?

· Administrative burden – how would you look back to make sure that the proposed copyrighted material is truly novel. 

· Two authors can engender copyright protection for the very same thing.  Unaware of earlier work.

· Motivation to create and enjoy protection without having to worry about it is the same as some earlier work that you are unaware of.

Copyright allows for random results – e.g., Jackson Pollock.  Unlike in the Page/Terrell hypo, Pollack’s work involves authorship and is therefore a subject of copyright.  

Is it copyrightable?  As long as it is original (more than trivial), fixed, authorship (expressive/communicative).
Atari case – the Breakout video game.  Copyright Office argues that the video game is not original authorship because the elements of the game are merely rectangles, etc., and thus Atari’s application.  The Appellate court said that the copyright office erred because it was reviewing the material in an element-by-element manner.  The office should have instead reviewed the game as a whole.  Must consider the whole, “the assemblage”, instead of individual components (which are trivial and minimal). Typically, the courts are very deferential to the decisions of the copyright office.  However, in Atari, the copyright office got slammed.  (Unfortunately, for the office or a court, when you have to offer your reasoning why the work is not copyrightable, must use words to describe what you see, which, when doing that, you are virtually forced to break the work down into components.  Posner will do this and then make the footnote that he has also looked at the work as a whole.  For copyright analysts, it is sort of like you know it when you see it, over many instances of experience.)

How much authorship do we need?  What quantum is required?  “Gone with the Wind” is not protected as a title because it is too trivial because it is too small as simply a four-letter title (would get trademark protection however).

Sarony case – photo of Oscar Wilde; p.109.  Defendant says that the work is not a “writing” as required by the constitution from protection.  The same Founders who, via the constitution, protected writings, went right out and passed a statute that protected “maps and charts” (both visual media).  Defendant says the Plaintiff offers no original authorship; the camera does all the work.  Court disagreed – the photographer “expressed” his authorship by posing the subject, etc.  Technology – the court struggles with this new technology.  

What if there wasn’t any posing, etc., involved?  Would that be original authorship?  The answer here is probably yes – Zapruder film of Kennedy’s assassination.  All Zapruder did was have his camera on, just pointing it – this was held to be protected under copyright.  However, there is a newer case, Bridgemen case, involving a photograph of a VERY realistic photo – photographer’s goal was to achieve that very goal.  We will see more of this when we talk about derivative works…

Bleistein case – p.114 – Chromolithographs are entitled to copyright protection even if designed for advertising purposes.  D says that the P merely copied photos in this circus poster of real-life acrobats.  You are free to copy the real-life acrobats (which does not undermine the originality of this work); you are NOT free to copy the copy.  D also argued that the protective statute requires that the work be connected with the fine arts – this is not connected to the fine arts because this is a CIRCUS poster.  Court disagrees with this analysis – federal judges should not be art critics.  Unprotected works – labels, prints designed to be used for any other articles of manufacture.  Dissent – says that this clause is unconstitutional because protecting circus posters is not protecting the useful “sciences and arts” – this is erroneously embracing mere advertisement.  [This is bad because it is Patent law that should be protecting the arts; Copyright protects science.  (remember, this is an 18th Century document).  HOWEVER, this distinction has not been formally made – so don’t worry about this.]  The Majority opinion does not really address this advertisement argument that the Dissent makes.  Remedies may tell us about the market.

Others are free to copy the original – i.e., you can copy the acrobats.  But, you can’t copy the P’s copy of the acrobats.  Every fixation is either a phonorecord or a copy.

Stopped on p.118.
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Historically, “obscenity” was not thought of as advancing the sciences and useful arts.  This is no longer the case.  We may want to eliminate it, but maybe this is not the province of copyright at all.  “Behind the Green Door” (porn movie) – if it satisfies the factors for copyright, then it does advance the useful arts.

Congress has taken existing rights and has extended them.  How can something that an author, who is dead, and who created something in the 1920’s, how can congress extend the rights on this?  How would that advance the useful arts?  This issue is before the SCt right now.

Copyright does not protect ideas.  Ideas should get spread around.  

Idea/Expression dichotomy – ideas, which are not protected, are separated from the expression of those ideas (protected).

Baker v. Seldon

How far does copyright go?  Author writes about some new method involving accounting.  Seldon designed a form that made his method of accounting easy to do.  The D also offered an accounting system and also created a similar form compared to Seldon.  What does Seldon’s copyright allow him to exploit?  Ideas are not protected.  Accounting is an idea.  Seldon’s expression is protected, but not the art of accounting itself.  The form that employs Seldon’s method is fixed; original; trivial (perhaps).  Court said that D did not infringe Seldon’s copyright.  §102(b) copyright does not protect ideas or systems.  If the accounting method is not protected, neither should the form because you would have to use the form to perform the method.

Hypo: what if OfficeMax photocopied Seldon’s form (without any text)?  We don’t know if Seldon’s work would be protected – SCt hasn’t answered this

Merger doctrine – where there are one or only few ways to express something.  It is difficult to offer protection via copyright if there are few ways to express the idea.  Is asking someone’s name (e.g., soliciting a game-player’s name via a pop-up menu) protectable?  No, too few ways to express this.  See p.127.  If the idea and the expression have merged, then there is no protection.

Plotting a pipeline on a map case

Jeweled bee case – P made this type of jewelry, argued that D’s bee came too close to it.  P asked if there would have been ANY jeweled-bee that would not infringe.  P answered they all would have.  Bad answer.  The Ct thus would not give protection over such a broad monopoly.  “Thin-copyright”.  Merger doctrine – there are many, many ways to design a bee.

2nd Jeweled bee case – this time, the D took an actual mold of P’s bee – a direct rip-off.  Here, there is a protected copyright were this is an actual merger of D’s molded-copy bee with P’s original bee design – there are virtually the same thing.

Distinction between published and unpublished works.  If the work is unpublished, everyone gets protected under US copyright law.  However, if the work has been published, the work is protected if (see §104b):

· US citizen

· If the work was first published in the US

· If not published first in US, it is with one of US’s treaty party country

· If the sound recording is fixed in a treaty party country

· If it is art that is in a building in the US or treaty party country

· UN…

· Some works by authors published by non-treaty members if the President has made a proclamation that that countries laws are sufficient to allow for protection

Restoration – you have a lot of works published in various countries (both treaty and non-treaty countries) where the formalities of copyright were not met.  As such, they fell into our public domain.  Subsequently, these works should not be in the public domain, and their protection was restored if those works had not fell into that works country of origin’s public domain.

Fedl Govt – Are they allowed to hold copyright protection?  No.  Images, literary works, judicial opinions, etc, works that are created by federal employees – are not protected.  There are some exceptions--designs for stamps, software, etc., where we took an ownership interest in it (e.g., fed govt bought it; assigned it; etc).  States --Nothing in fedl copyright that limits states from generating works that are protected.  

Is statutory law protected?  No.

Categories of copyrightable works -- §102(a) – if you don’t fit into one of these, it may still be copyrightable; list is illustrative and not exhaustive.

Literary works enjoy a public performance right to control; artwork not so.  So, it matters where a work is categorized.  Computer programs treated as a literary work (like the “Scarlet Letter”).

Pictorial, graphic, and sculptural works – beauty is not considered

There is a distinction between the protected work and the medium in which that expression is fixed.  The physical medium is NOT protected.  There is a difference between paper/ink versus the literary work done on and with the paper and ink.

The transfer of an object does not of itself transfer the copyright; It can happen, but not necessarily follow the other and no presumption of such.  Unless there is an agreement to transfer an object along with the expression – e.g., computer program fixed to a disk.  Look to the K.  Where there is a K, the K preempts.  K is state law specific.

LITERARY WORKS

Definition in §101 – literary work (other than Audio Visual (AV)) expressed in words, numbers, or other verbal or numerical symbols (thus software) or indicia

Miller v. Universal City Studios case –

Does the person who wrote the book get protection?  Yes (Seldon).  Does the author have a monopoly on the events?  No (Seldon) – those are facts, and thus are not protected.  As facts, there went created by the author; can’t get protection because he was not the author of those facts.  Protection extends only to an author’s expression of facts and not the facts themselves.  Facts don’t originate with the author.  Originality may be found in the “expression” of the facts.  P’s “research” (i.e., the facts) is clearly not copyrightable; but, if by “research” we actually mean the “product” of his research, the protectionability is in question.  Balancing of creative incentive versus public access to information.  Compilations of data – courts have struggled with this – to offer protection, that gets close to protected the “data”, which undercuts the notion of unprotectable facts, and protecting “research” – “Yellow Pages” type cases…

IF someone approaches the pattern of the protected expression, that could be an infringement.  You don’t need to do a verbatim copy, just get close enough.  But how close is close enough to breach?  Must look to facts and make a call.

Characters used in Entertainment – present a practical problem.  What about characters?  Are they a separately protectable?  The key question: Are the characters an independently protectable outside of the undoubtedly protected work?  

Sam Spade “Detective” (of the literary Maltese Falcon fame) case – author was D as infringer of work he sold to P.  D wanted to write sequels.  Ct said D did not infringe….a character is NOT a separately protectable expression.  
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Mickey Mouse case – involved porno versions of Disney characters.  Disney sued the pornographers.  Pornographers said, all they copied was the characters and merely put them in “exploitive” situations.  Ct – because the Disney characters are “graphically” depicted (obviously, as a cartoon), then these graphic/visual characters are different than literary characters (e.g., like in the Sam Spade case).  Thus, graphic characters, like Mickey Mouse are protected by copyright, and literary characters, like Sam Spade, are not.

Silverman case p.153 – “Amos ‘n Andy” characters.  If characters are “sufficiently delineated,” then it does not matter if literary or graphic character (or whatever); as sufficiently delineated, they are indeed protected.

Mickey and Minnie are separate works.  However, if a derivative work (a variation of the original), can effect the damages calculation by diminishing it.

Delineating a character

Computer programs – a big player in copyright law today.  

Apple Computer v. Franklin Computer Corp case – the format that may be related to the protectabilty, the purpose of the program….  Object code (not really perceptible by a human); source code (high level language—like human language); assembly language (medium level language—mostly perceptible by a human).  The object code (i.e., 1’s and zeros) is argued to not be protected because it is not communicative to the human eye.  Is it copyrightable anyway, despite not being able to decipher this?  Yes; recall the piano scroll case.  Non-perception by a human expect by a machine reader is not unprotectable.  Thus, object code should be protectable.  F also argues that this code is part of the mechanism of making the computer work, and you should not be able to copyright a process.  Special relief given by Court.  Computer program is a set of statements or instructions to be used directly (i.e., object code) or indirectly in a computer in order to bring about a certain result.  The ROM itself is not protected (it is merely utilitarian); the expression (i.e., the object code which is embedded on the ROM chip) is what is protected.  Franklin argues that the operating system is a “process”; as such, should not be protected.  Court says the OS is not a “process”, doesn’t matter if this text is manipulated by a machine or system (rather than a human), doesn’t make it unprotectable.  In Seldon case, the form, as an expression, had merged with the unprotectable idea.  But, the Court said that there may not be merger here – we need to know the number of ways such an idea can be expressed.  Court can’t make this determination and remands this point back to the lower court.  Court also rejects the market/economic need by Franklin.

Lotus case – copyrightability of the command structure.  Court looked at the statute and said that says “process” is not copyrightable.  D said that this was a process.  Court agreed.

Copyright is not the only protection for software.  Treaty covered this.  Treaty provision--protected as “literary works.”  Follows US lead.  A fairly crummy fit to associate computer software with literary works.

Numeric sequences are not patentable.  They are merely was to express data, etc.  Patent courts reexamined software programs, and began to see them as mechanical processes, financial tasks, and other utilitarian uses.  Software is now big into patent protection.  So now it is possible to get BOTH copyright and patent protection for the same software.  

Tradesecret is also another possible protection.  However, independent reverse engineering is permitted, even if protected by tradesecret.  Copying the program for the purpose of reverse engineering is also ok.

K is huge in electronic media.

Semiconducter chip protection does not fall under copyright law – covers the medium itself, so not copyright protection.  Protected under semiconductor chip protection.  See p.170.  Protection for a 10-year term.  Devise must be registered, within 2 years.  Confers exclusive rights upon proprietors to reproduce such works.  Policy is an effort to limit rip-offs and infringers.

MUSIC

Usually requirements – original, fixed, etc.

Problem with pop music – there is a limited amount of beats, notes that are used.  What you end up with is many works sounding alike.

Distinquish “music” from “sound recordings” – both are protected under copyright, but they are not the same.  Bird calls can be a sound recording; but they are not “music”.  Composed music is usually fixed on a “sound recording”.  The “music” composer may be different from the person who fixes the work on a “sound recording”.

Drama is given a privileged place in copyright.  Typically, drama is not economically well-off.

Choreography – not protected until the 1976 statute.  How is leaping about “fixed”?  A notation has been developed to show how the work is to be performed.  This notation thus would meet fixation requirement.  Also, can make a videotape or movie of the performance.  The work must also be original.

For Pantomimes, originality is to be found in the performer’s art in “imitating or acting out situations, characters, or some other events with gestures and body movement; stock movements, however, are not protectible.  
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ART

How do we deal with “art” in terms of copyright?

“Pictorial, graphic, and sculptural” works – presents some “originality” problems.  Concerns about merger and “triviality”.  Some forms are very Spartan—i.e., trivial—examples which are very stark, baron or very simple (e.g., Danish furniture).  These forms create “trivial” problems.  Example: a 5-point star.  Such are at war with copyright protection.  

Moreover, these aesthetic characteristics are sometimes combined with functional characteristics (i.e., utilitarian).  Maps especially have been troublesome in this area because they are copies of something that already exists; thus, there is an originality issue.  There is often no “new” information on the map.  Originally, protection was extended only to those who literally surveyed themselves in creating the map: the “sweat of the brow” standard.  This requirement was eventually done away with.  So, today, there is nothing special about maps and copyright.

Lightfixtures, automobiles – can be very “pretty” and aesthetically pleasing, yet are quite functional.

Mazer v. Stein case – statuette lamp base case.  D says this base does not fit into copyright because this worked is massed produced – as such, massed produced item moves beyond art; this is merely a lamp produced in huge quantities.  (This statuette could also be eligible for patent as well.  You don’t have to pick either/or—you can do both.)  Copyright Office regulation – a lamp base that is merely a lamp base is not protectable.  We don’t want copyright protection extended to useful items—e.g., a chair, sparkplugs, backpacks, erasers—because we shouldn’t discourage would-be makers of such useful items.

Carol Barnhart Inc. case -- 

A “useful article” is an article having an intrinsic (what the object was intended for; according to whom? The reasonable person; the designer?; the user?) utilitarian function that is not merely to portray the appearance of the article or to convey information [§101].  

Pigs-nose mask – is it a useful article?  Perhaps not – does it “merely portray the appearance of the article” or “conveys information”?  If it performs an intrinsic utilitarian function, any function, other than merely portraying the appearance of the article, or merely conveys information, it is worthy of copyright protection.  If the useful chore that it performs is to exhibit itself, then it is not “useful”.  Thus, the pigs-nose is not a useful article.

Penguin costume – has a comical effect.  Because it covers the body (protection, warmth, modesty, etc), this is a useful article.

Jewelry – doesn’t really do anything beyond merely looking pretty.  NO other tasks.  Therefore, not a useful article.

Toy car – One court held it a useful article because you can play with it.  You can play with many things – this was a wrong result.

Pencil used as a dart -- Not useful article because this is not “intrinsic” to the article.

Type Fonts – should be eligible for protection; but Congress has said that such is not protected.

Computer Programs – do computer programs do anything more than convey information or portray its own appearance?  No.  Courts have not treated such as “useful articles”.

“Pictorial, graphic, and sculptural works” – can be identified separately from, and are capable of existing independently of, the utilitarian aspects of the article.  Sometimes, this is easy—e.g., hood-ornament which can be separated from the useful item.  

Example of a longhorn symbol on a sweatshirt or Disney bed-sheets – can these images be separated from the useful item.  (Suppose that these images are dyed into the garment such that removal can’t happen physically.)  Question becomes – given the physical separation is impossible, can we “conceptualize” a separation anyway?

Carol Barnhart Inc case – 

Belt-buckle case – the belt-buckle decoration was separable from the utilitarian aspects of the buckle itself.  The claimed aesthetic or artistic characteristics of the mannequin form is inextricably intertwined with its utilitarian features.  Balance of utility and ornamentation—how do you separate out the difference between utility and ornamentation?  Dissent – the article must stimulate in the mind of the beholder a concept that is separate from the concept evoked by its utilitarian function.  Market Approach -- If the object would not work, would people still buy it?  In other words, If garments fell off the mannequin, would somebody still want it?

Did the designer conceive of utility separate from the artistic design?  If so, perhaps this is what Congress refers to for “conceptual separation.  See the bike rack case (p.198).

Bottom-line:  NO TEST HAS BEEN SET for determining separability.  Case law is all over the board on tests to use for this.

Boat Hull designs – Florida past its own protective quasi-copyright statute for such.  SCt said Florida can’t do that.  Congress then went out and created protection for such; lasts for 10 years; registration is required; need to provide notice.  Why important?  The legislation here provides a broad protection for manufactured designed items and thus gives us an experiment and test to see if copyright will work here.  If it works, perhaps will be expanded to other things.

MOTION PICTURES

Audio-visual works – series of related images (very broad interpretation of “related”).  

“Ownership” is an issue with movies.  Who is the “author” of a movie?  Is it the director?  Or, the producer?

Sound Recordings – not protected until 1972; very late.  Once deemed protected, it was limited.  Sound Recordings are protected only to the extent that there is a literal mechanical reproduction of it.  If you try to reproduce it without lifting it mechanically, it is not protected.  Even if you mimic it exactly.  If mechanically extracted and reproduced, then you have infringement.  Second, SR’s enjoy no public performance right.  So if I take your recording and perform it, I have not infringed.  
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Sound Recordings – limited in their scope of rights to the mechanical recording.  To infringe, you must use a machine.  No public performance right.

Pre-emption for States

For sound recordings, until 2067, States may also provide protections for sound recordings.

Tonight, we focus on the “new-boy” on the block:  Architecture.  In the past (pre-1990 amendment), it was not protected because it was a “useful article” – very utilitarian and functional; and, arguably difficult or impossible to physically or conceptually separate out the non-functional (and thus protectable) aspects.

Pre-1990 amendment – Blueprints—protected?  Yes.  Structure?  No.  It was D’s making up (copying) of P’s original blueprint plans that was the actual infringement; NOT the actual building of the building.  How silly.  This is no longer the case -- 1990 Amendment to the Copyright statute.  Is “Architecture”, both blueprints and structures, protected now?  Yes.  

All that is protected, however, is “buildings”.  Encompasses habitable structures such as houses and office buildings, structures used by humans (churches, etc.).

The copyright protects against other structures that look too similar to the protected structure.  That design might be manifested in other forms (non-buildings), such as…

Keilzelstein case debate over separation of useful article versus aesthetics.  This debate doesn’t apply to architecture.

§113(a) – it doesn’t make any difference what the Defendant’s form the article at issue takes.  (It does matter what the P’s form takes.)  Professor’s hypo:  P, an artist, makes a steel, sharp, wedged shaped piece of iron, whose intrinsic purpose was for artistic display.  D gets the idea to use this object as a plow.  Infringement?  YES.  (This wedge was not a “useful article” – compare to 113b below).  In a similar example, a Manufacturer can’t use a protected painting’s image as wrapping paper for its goods.

§113(b) – this is not saying a damn thing; merely a “place-holding” measure.  Congress doesn’t want to make a change to existing law that the user of the imagery has the right to use the useful part of the protected work.  When a useful article is depicted in art, the artist has no monopoly on the manufacture on the useful article, even if the Defendant used the art as a source for this.  Can a manufacturer look at Mickey Mouse’s “sorcerer’s apprentice’s” broom, and then manufacture that broom without Disney stopping the manufacturer?  Yes, because the broom is a useful article?

Statue of Liberty?  Is it a building?  Probably.  Bathrooms; human use.

Pre-1990 – D copies the P’s blueprint of house and builds house; that is infringement.  If D merely builds house w/o actually copying that blueprint – no infringement.  If D uses house itself as source to build – no infringement.

1990 – doesn’t matter if D uses the house or the blueprints of that copyrighted house – both instances would be an infringement.

See p.214.  2-Step approach to the protectability of architecture –

1. is it original?

2. functional elements?  Free of the “separability” conundrum presented by the useful article doctrine.  Functionality.  Merger doctrine – when there is only a few (ideas) ways to handle something functionaly, then that manifestation of that idea is not protected.

Making a poster?  

§120 – 2-dimensional version of arch work – not an infringement if visible from a “public place”.  Also, under (b) the owners of a building, w/o consent of copyright holder, can make alterations to such building w/o infringing.

When does copyright start?  When the work is “created.”  When is it created?  We have creation problems and “duration” problems.  If the Architecture is created after 12/90, the life of the C is the life of the author plus 70 years.  If, prior to that date, the work is unpublished (published means copies of the work were given to the public), then there is no protection, if constructed; if constructed, protection is life + 70 years.  There is a cut-off date of 12/13/02, if that work is unconstucted, then that copyright goes away – this was a trumpet call for unconstructed AW for them to be constructed by the 12-31-02 deadline to achieve Architecture copyright.  Did it have to be “completely” constructed? Or just “begun”?  It has to be “substantially constructed” by the 12-02 date to qualify for Arch protection.

Richmond Homes v. Raintree case –

The D did not copy the exterior of the homes design; D only copied the interior of the Louisa.  Here we have an instance straddling the change in copyright (pre and post 90).  Louisa, to the extent that it is original, is protected for both blueprints and structure.  Heritage was only protected for its blueprints because it was pre-90.  what is the relationship between the Louisa and the Heritage designs?  Their interiors are the same; the exteriors were different.  Thus, everything that the Louisa had on its interior came from the Heritage.  The D copied the interior design.  Rule: the differences from the original are what is protected.  By making an adaptation of the original, the translation is protected.  The rights of the Heritage don’t change just because the Louisa, a direct copy of H’s interior which was NOT PROTECTED.  The Louisa’s interior was NOT original.  Louisa only gets rights (protection) in what she “added”, original additions, to the H’s (the original) work.  In sum, D copied the Louisa, an unoriginal copy (a derivative); thus, this was not an infringement.  The D was weakly arguing that the P’s plans were not original.

Bottom Line:  Is copyright protection a good idea for Architecture?

If identical items get in front of a jury, they will find for the P.  Juries get outraged at creative individuals being infringed upon.  Common folk seem to be differential to artsy types.  They seem to favor P’s in copyright cases involving these issues.

+++

9-16-02

Compilations and Derivative Works

§102 – bedrock of what is copyrightable

§103 – includes compilations and derivative works.  In a sense, nothing is brand spanking new – whether a new music riff, etc.  this statute is trying to emphasize is upon, not what the author is working with—ie, preexisting matter, but what extends from this.  Protection for a work employing preexisting material in which copyright subsists does not extend to any part of the work in which such material has been used unlawfully.  Example of translation of a Shakespeare sonnet.  Recasting something can get protection – takes two forms – compilations and derivative works.

Compilation – a work, in which a number of contributions, constituting separate and independent works in themselves, are assembled into a collective whole—e.g., an encyclopedia.

Derivative work—a work based upon one or more preexisting works, in which a work may be recast, transformed, or adapted—e.g., musical arrangement, translation, art reproduction.  The underlying material must be the subject matter of copyright (e.g., Shakespeare – doesn’t matter that its “status” is not currently copyrighted).

Case involving a photograph of a vodka bottle.  Issue:  Is this a derivative work?  If this is a photograph of something that was the subject of copyright, then it is possible that this photograph may be copyrightable if it meets the requirements.  Is this bottle merely a useful article; thus, the bottle not copyrightable; thus, the photograph, could not then be a derivative work.

Concern about what a derivative work is.

Lee case p. 226 – 

Is slapping this picture onto tile constitute a derivative work?  No – this is merely TRIVIAL.  Is originality an inescapable requirement for copyright?  Yes.  The work was not “recast, transformed, or adapted.”  Court does not want to create infringers who could put a ring on the note card by merely placing their drink down.  There is no reproduction here.

§106 – the owner of copyright has the exclusive rights to prepare derivative works based upon the copyrighted work.

Example: New and “improved” clean version of ‘Titanic’ movie.  Edited the VHS tape by cutting out nude scene.  Is this a derivative work?  Courts are split.  If this is original, then it may be copyrightable.

Should the standard be the same?

Batlin case (p.234) – plastic Uncle Sam case – these changes were not “substantial” and thus not copyrightable.

Wizard of Oz case -- No copyright for the plate artist; there are not substantial changes here.  Posner said “we are scared of juries” – the new work is not adding much to the underlying material.  Example of Rembrant’s windmills – the 1st person copies the public domain material; 2nd person also copies Rembrandt.  1st sues 2nd.  If put before a jury, we fear of bad outcomes.  But, if we add “substantial” different requirement, then we can get away from this problem.  

Can you do a 3-D version of Snoopy (a 2D object)?  It is hard to do.  However, courts are not agreeing that this is “substantial” and therefore not subject to copyright protection.  Compare:  historically, courts have had no problem granting copyright to 2D rendering of real life objects – the exact opposite.

What if you get some note cards; you cut them up; assemble them into a collage in a creative way; you don’t have any rights to these; you haven’t infringed by copying them.  Question:  Is this infringement?  Lee court would say no.  If, however, you used any of these materials without permission, then yes.  If unlawful, if invaded one of the copyrights.  Even if it is clearly expressive, nontrivial, substantial.  If you alter protected material, all the copyright requirements are met; copyright standands focus on how much you’ve done and how you do it.  “Unlawfully” does NOT mean use without permission.

Hypo -- Titanic movie used music unlawfully.  For that part that incorporates material unlawfully, no copyright would extend to that portion of the movie that used that illegal portion.  ANY part of the movie that you used that illegal music, you LOSE protection as to that WHOLE part.

Key question: DO YOU HAVE RIGHTS TO WHAT YOU USED?  

COMPILATIONS

Feist case – Kansas phone books.  Feist compiles it’s own directories.  Rural held out from selling its listing to Feist.  The SCt buries forever the “sweat of the brow” doctrine, which rewarded copyright to those who exerted themselves, as long as not trivial.  This doctrine fails because here, we have no ORIGINALITY, both a constitutional (works of “authors”, which connotes originalism) and statutory requirement.  This is also not a derivative work – this is not subject matter copyrightable.  How would it possibly be copyrightable then, as a compilation?  A compilation must be where you take things and put them together in a creative way; must be original.  Here, these directories are merely arranged in alphabetically – a wholly non-original method.  Selection could be a way to allow for a copyrightable product.  But, here there was no real selection – just list all telephone customers.

Originality – basically means “you didn’t copy it from anyone else”; nothing more really.

What is the test for what is copyrightable “selection”?  Judgment; discretion.  Example: “pick me the tastiest of the bunch.”  (Instead of: “select the red ones”).  When using judgment, that typically involves CREATIVITY.

Should “selection” for phone numbers, the compilation of this data, by protected?

· Must be original – there is a difference between “original” and “sufficiently creative”.  Is this sufficiently creative? – no, this is mechanical; entirely typical; garden-variety; devoid of the creativity; commonplace; does not contain the requisite modicum of originality on the part of the person doing the selection.

· Need discretion; judgment.

Sports card evaluation case

What if there are only a very few ways to arrange something?  For example, alphabetically, by zip code, etc.  What might we say about this?  You run into the merger doctrine, where you condemn the copyrightability of it.

Under post-Feist, where do we go from here—i.e., other things beyond phonebooks.  No real test in that case that we can apply in other cases.  Maybe this is just you know it when you see it type of problem (per the Professor).

Feist did NOT involve database problems.

Databases and copyright – “arrangement” is a problem (e.g., Shepard’s) – done to facilitate ease of use for a user.  

Hypo:  Database of the wealthiest persons ($500K or greater) who are executives in America.  May contain who they are, where, etc.  The order of this database is what YOU want it to be.  Someone made the decision on what criteria (an original distinction) to choose, resulting in a certain pool of data.  

Hypo2 – the Super DB:  What if I build a database, without any discretion, that picks everything, not excluding anything?  Post-Feist, it looks like this super-awesome database would be in danger of not getting protection.  In Europe, sui generis giving limited protection (see p.268).  Recall, constitutionally speaking, in order to give protection, you must have originality.  However, via the Commerce Clause, perhaps Congress CAN provide protection that would cover this area via copyright legislation.  For example, perhaps creating even unlimited protection term for databases.

Hyperlaw v West case (p.256) –

Hyperlaw looks to copy the cases from West while taking out some of West’s additions (headnotes, etc.).  Hyperlaw says that each case report is a derivative work.  West says each case is a compilation.  West says that the arrangement, selection of certain info here is original and creative.  Ct says these bits of info are merely garden variety – these changes are insubstantial, unoriginal and uncreative.  There are only a few ways to express these particular facts, we have merger of the expression with the idea; thus, no protection.  Parallel citations are original; is it sufficiently original?  No, too few choices to make – merger doctrine applies.  Also, Ct said that, as a compilation, no copyright protection available.  West’s star-pageination to appear in the Hyperlaw text; West doesn’t like that.  In order to properly cite, you need the pageination.  The Ct rejected West – this is not a copying of the order to this West system, just a reference to that order.  No magic to the fact that, as a whole, all these additions becoming, as a cumulative effect, protectable.

What does this mean for today?  Someone with a database is in a pretty shabby condition in terms of copyright.  

A Collective Work – a compilation of things that are a subject matter of copyright to be a collective work.  If the individual bits are not the subject matter of copyright, then it is a compilation, not a collective work.

This concludes the 1st stage of the course – the “nature” of copyright…
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Some technicalities w/the nature of copyright…

OWNERSHIP -- §201

Who is the owner of the copyright?  You’d think this is obvious.  But, prior to 1978, you got Fedl rights (i.e., copyright) only if you published.  Who publishes?  Not authors, but publishers.  Today, we enjoy copyright simply when it is “fixed”; don’t need to publish.  

The 1976 Act tries to protect authors against loss of this right.  

There is a distinction between the copyrighted work and the actual tangible form that the work is fixed in.

There is no transfer of the copyright unless the parties agree, in writing.

3 Ways to become a copyright holder from the beginning

· you can be the author of it

· you can be the joint author of it

· you can be the proprietor of a work for hire (very American)

Also -- by purchase or gift from somebody

“Work for Hire” – the 1976 Act is not retroactive; thus, the test to apply is the old, curious law.  There is a presumption that, if you initiated the creation of the copyrighted work, and you are paying for that creation, then it is a work for hire and it is YOURS.  Does not require an actual employment relationship.  By K – the employee can retain the property instead of the employer.  Courts defers to industry practices, e.g., teachers who write and publish as part of their departmental jobs – YET, it is understood that these works created are not works for hire; thus, professors get to keep the rights (this is even pre-1978).  

1976 Act broadened authors rights.  To be a “work for hire”, 2 things required – A) must be within the scope of the employment; B) if work is not done by employee within the scope of the employment if all 3 parts of test met – 1) specially ordered or commissioned (the instigation of the hirer) ; 2) the thing that is created must be one of nine special categories; 3) if the parties agree in a writing (i.e., a K [don’t need the magic language “this is to be a work for hire”]) signed by them

Definition of work for hire – §101.  if not one of the nine, not a work for hire.  If an independent contractor, not a work for hire.

When does the K have to be entered into?  Before the creation of the work.  The K must precede the creation of the work.  The document, written and signed, may come after the K was formed.  But some courts have held that the actual written and signed document must precede the creation of the work.

Hypo – Color illustrations for children’s book.  Some of the work was done prior to the specs of the prospective work.  Requestor looking for some additions and changes – e.g., add some more animals to the few that already in pre-existing work.  Work for hire?  Not the part that was already created.  

Works in progress that are hard to separate out…how to handle…work for hire?

Agency principles – a function of State law; so, you get some weird quirks with varying treatment for copyright (which is Federal).  Could be protected in Texas but not Florida.

3 Factors for work for hire – 1) Type of work the ‘EE is to be doing is within the scope of the job.  2) Was it substantially within the time and space?  For example, ‘EE takes work home to fidget with it.  3) Was the person doing the work actuated, at least in part, by a wish to advance the bosses’ interests.  Some courts will put all the facts supporting these factors and weigh these.  This test, which is under the 1976 Act, is not retroactive to works under prior law.  Could create a situation where some of the work is work for hire and some is not.

Works for hire – “termination” does not apply.  Important, b/c if not a “work for hire”, after copyright term expires, the author/’EE can come back to ‘ER and take the work back 35 years later.  Something to be aware of in forming the K.

JOINT AUTHOR

Childress v Taylor case –

Joint authors cannot infringe the work.  Intention to be merged into inseparable or interdependent parts of a unitary whole.  The intent must be there when you did what you did.  “Intent” test – you must intend your work to be joined with another to be inseparably or interdependently fused – an intent that they regard themselves as joint authors.  Must envision, have an intent, to merge to become a joint work.  (Under prior law, there is some authority in 2nd Cir. that a LATE blooming work could have the requisite intent).  You is done before this merging must be independently copyrightable; each contributors work must be separately copyrightable – policy that tries to protect against spurious claims.  All joint authors must make copyrightable contributions (this is a Constitutional requirement – must be an “author” of “writings” to be copyrightable.)  Taylor’s contribution was to offer the facts – facts are not independently copyrightable.  These tests don’t require equal amounts of effort by the parties – the fact that one party does 99% does not alone defeat joint authorship.  The Court raise a 3rd test – that equal sharing of rights should be reserved for relationships in which all participants fully intend to be joint authors – in other words, each party much intend that each author regard the other party as joint authors.

Inseparable – if you were to try to separate the stuff, you’d lose “meaning”.  Software program code example (where we tried to run just Joe’s stuff; it wouldn’t work).  

Interdependant -- Illustrations and text in a book – would text alone have meaning?; the illustrations?  Yes, but they are interdependent.  They can be separated, but draw meaning from each other.
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Joint ownership – you own as much as any other joint author of the piece.  No determination of how much – its just simply all—i.e., an undivided interest.  Like being a Tenant in Common.  The Co-author has no veto over the other author.  Each author has a right for full exploitation.  May come down to who does whatever (e.g., cutting a deal with a publisher) first.  Each author has full rights.  His only obligation is to answer (an accounting) for the proceeds—i.e., you have to split up the revenues.

A joint author can’t infringe.  However, one difficult situation is where one joint author answering for his own use for “waste” of the asset.  One author may absorb the value and waste it away – courts struggle with how to deal with this situation.  Generally, in Property law, you have to answer to your joint authors for waste.  In Copyright, there is precious little case law requiring a joint author who wastes to reimburse the other joint authors.

2 other ways to be a joint owner – 

· joint transferee

· community property – 

· passive co-owner

Collective works – a subset of “compilations”.  Consists of separate and independent works capable of copyright themselves.  The components of a collective work may not actually be protected.  K law gets involved.  Licensing.  Non-exclusive rights are presumed.  Rights to do what?  Publish once?  More times?  Revisions?  Don’t want to freeze publishers rights.  Allowed to use in the published work and subsequent revisions.  

Collective works digitization issue -- Issue came up when the NYTimes of the publishing world wanted to digitize, revise and reissue works that they had rights to.  SCt said digitization is not merely a revision, it is much more than that.  You can do so much more – search, link, etc., than you can on the ink version of the newspaper.  Under this holding, the publishers had to go back to cut new deals with the freelancers who owned the rights.

Transfer of Rights – “Divisibility”—rights can be transferred and owned separately.  Owner can spin off rights with licenses.  You can slice and dice the rights into may things.  THE RIGHT must exhibit one factor – the right must be exclusive.  No matter HOW NARROW the right, as long as the right is exclusive (i.e., you can exclude everyone else from this right), then you are a copyright OWNER.  The key is exclusive right.  

“Beneficial right” – you have the right to benefit of the copyright from someone else who owns that right.  The person holding the beneficial right doesn’t actually own the right himself.  Can have standing to sue if you hold as a “beneficial” right.

How do you tell the difference between “exclusive” and “non-exclusive” rights?  Sometimes hard to tell; the key is to look to the K.  But, there is no real answer.  You may just have received permission, not an exclusive right.  What was the intent of the parties?  What State are you in?

Presumption of ownership – old v. new law.  No retroactive application.  Certain circumstances overcame the presumption – e.g., letters.  Recepient got a piece of chattel, but did not gain ownership of the copyright interest in the letter.  The author retains this right.

Transferring an interest (i.e., transferring exclusive ownership rights)

Effects Associates v. Cohen case – p.314

D saying that it was customary (“do deals w/lunch”) to receive, as a transfer of copyright, the movie special effects film footage.  An oral K was formed between the parties.  The statute says in order for there to be a transfer of interest, there must be a signed writing (doesn’t have to be contemporaneous with the deal).  The SOF applies.  [Is it a worK-for-hire?  No; No agreement by where it would be a work-for-hire.]  There is a narrow exception to the writing requirement – a “nonexclusive” license, which may be granted orally.  There is no requirement of a writing for nonexclusive rights; here, these rights were obtained by implied conduct.  The implied conduct here was the preparing and handing over of the special effects film footage – this created the nonexclusive right.  Why wasn’t court sensitive to full-payment as a condition precedent to the transfer of exclusive rights?  Courts disfavor conditions precedent; they prefer independent rights.

§204(a) – prof mentioned.  look this up.  “operation of law”

§201(e) – except for Bankruptcy, a gov’t action to deprive an author of copyright interest will NOT be recognized

A K to make or not make a will

Cohen v. Paramount Pictures Corp case –

Rights being transferred to the filmmaker.  Once film made, exploitation.  Issue was whether a license conferring the right to exhibit a film “by means of television” includes the right to distribute videocassettes of the film.  Composer of music.  Paramount argues that VHS equivalent of “exhibition by means of TV” (the language used in the K allowing for such use).  Ct says that K language does not allow for this.  Ct misses on the fact that Paramount has the authority to make copies; but what kinds of copies?  So, really, what did the parties intend here?  Nobody knew about VHS back in 1969.  The movie industry did not “sell” copies of movies for exhibition; they were in effect “rented”; studios always got these copies back.  One-way to look at this case: Grantor retains whatever the grantor does not give away.  Perhaps the better rule: give rights to the transferee (the moviemaker wanting to get this work out to the public via new technology) b/c you don’t get this unfair stand-off (why is this work being held up b/c you are trying to protect the little contributor here – think the Feist phonebook case).  Just because technology develops….raises big K questions – what would the parties have bargained for given future technology…In the digital era, there can be new adaptations that really do make for new uses….Omnibus clause

Recording structure for next time…recordation
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any joint author of a work can independently deal; those transactions can be in dispute—i.e., author A does not know what author B is doing.

Almost anything in copyright office can be recorded.  However, in order to get “constructive notice” effect is only for filed documents that are REGISTERED – necessary to get the prima facie effect.

Registration is of course optional – a benefit is to get this prima facie effect.

It may not be the conveyance document that evidences the copyright.

Historically, you had to register the document that reflected the fact that you have transferred rights in the property.  Don’t have to show the entire chain, but may have to if there is a challenge.  Now, you don’t even have to do that.

PRIORITY PROBLEMS

Conflicts arise between two transfers (a transfer is an assignment of an exclusive right). 

The 2nd will win versus the 1st transferee if:

· The 2nd transfer will trump if the 1st was not properly recorded within 1 month (if transfer done abroad, you get 2 months).

· The 2nd transferee is without notice of the prior transfer

· The 2nd transfer is in good faith and without notice

· The 2nd transfer is done with consideration

· The 2nd transferee does record and register the work

Properly recorded work – done by “title”

Conflicts arise between a transfer and a license.  The licensee will prevail if:

· the license is written and signed by the licensor

· this happens before the transfer takes place; or, in good faith before that transfer has been recorded

What about license versus license?  No problem because a license is NON-EXCLUSIVE (i.e., no rights to assert against one another) and therefore there are no conflicts between licensees.

DURATION AND RENEWAL

Copyrights have varied in how long they last (or may last).  Even though copyright is thought to be creative incentive to those creators, not necessarily a direct benefit or any benefit that, after a certain time, would not provide an incentive or change behavior if the term in extended.  You may not offer much to extend – i.e., Extension does not necessarily create benefit.

Duration – changes over time…

Life plus 50; Life plus 70; 28 + 28; In the late 50’s, when changes to C where underway, thought to make longer to correspond with foreign C.  In 1962 Congress added more years to existing term.  Extended bit-by-bit.  28+28 went into effect 1909 – yet, there never was a 56-year duration under the 1909 Act because of these extensions; then, we created the notion of life+50 for works created after 1977; 

The unitary system of “life+50” helps eliminate one of the problems of defining when publication occurred – under this unitary system, we don’t care about when published.  Also helped match the foreign system.

28 + 28 – had to affirmatively renew to add this 2nd period.  The likely scenerio is that very few things would get renewed.  So, the vast majority of stuff went into public domain.  

Now, under life+70, we now see approximately 95 years of copyright protection, from the moment of creation, enjoys protection.  Lots of junk getting protection!

Now – 5 different terms of duration (see p.344 – Chart)

· Life + 70 – for works created after 1977.  §302b – a joint work exists for the life of the survivor + 70; §302c – rule for anonymous or pseudonymous works, or for hire – you take publication + 95 or creation + 120, whichever is shorter.  Anonymous or pseudonymous works – calculation problem is addressed – statute allows for selection of either calc method (L+70 versus P+95/C+120) if they register

· Works published btwn 1964 and 1977

· Works published btwn 1923 and 1963

· Works published before 1923

· Works created but not published before 1978

When is “creation”?  When its “fixed”, whether complete or not—i.e., when a non-trivial clump of it is fixed in a tangible medium.

Presumption as to author’s death -- Under §302e, we have a presumption that work is now in public domain.  And using material is defense if:  you don’t know better; you actually know better (e.g., that author is still alive).  Copyright office keeps obituary records.  Period of 95 years from 1st pub, or a period of 120 years from year of creation; entitled to the benefit of a presumption that the author has been dead for at least 70 years.

§303 – the hand that reaches out for C/L copyrights and drags them into modern era.  Last as long as they would last as if they were created today – i.e., see §302.  Hypo:  Thomas Jefferson’s unpublished letter – is it in the public domain?  Are rule is to take his life, plus 70.  Say he died in 1800, this work would have hit public domain in 1870.  Works created before 1/1/78, but not theretofore in the public domain or copyrightd, subsist from 1/1/78 ( NOTHING goes into public domain until 1/1/2003.  If that work is published by end of 2002, it will enjoy copyright at least until end of 2047.  if you don’t construct it by the end of 2002, this right goes out the door.

§304 – deals with pre-1978 works.  First term is 28 years, with a 2nd term now of 67 years, for a total of 95 years.  This 2nd term of 67 years is to be enjoyed upon renewal by the “proprietor” of the copyright (i.e., the owner [as distinguished from “author”]) IF it is a work for hire (does NOT have to be a work for hire for the actual current proprietor).  “Posthumous” work – means that, when the author died, there was no K in place to exploit the work.  (No one knows what periodic, cyclopedic, composite or corporate work means).  ??Copyright belongs first to the proprietor; if no proprietor, then the author; If the author is not around, then survivors, if not them, then the executor, followed by the next of kin.??

§305 – all terms (for “duration” purposes) end on 12/31 of any year.

Restored copyrights – Nafta agreement; obliged to restore rights in our domain.  Foreigners at jeopardy of losing rights because of formalities.  Forgiveness – we go back and allow for the duration that would otherwise be enjoyed under our law.  Example: We let the Mexican movie, despite its failing formality, assuming that if still protected under county of origins rules, get copyright under our law.  To whom do we restore this right to?  Under this restoration scheme, we extend this to whomever that countries law would dictate who it should go to (not who our law would say would go to).  By taking stuff that was in public domain, and now applying this “copyright resurrection”, what does the user do?  Answer: user of that stuff has to “cough up the work”; the foreign creator though must file for a renewed copyright to give notice; user must stop use after one year, after provided with this notice; if use after the one year, infringement.  If the underlying work, once in public domain, was then the source for some derivative work, then, the source comes out of public domain and becomes protected (i.e., gets a 2nd life of protection), what happens?  In regards to this situation for derivative works, if the user pays “reasonable” compensation to new rights holder.  Difference from that with “derivative work creator”, who is outside of this cloud.

RENEWAL

Another copyright life.  1st term unrelated to 2nd term.  The author only owned the 1st term, until you got to the 2nd.  Don’t get both of these at once.  Chance to get a better deal.  

Fisher case – p.351

Issue: whether the 2nd term is fully alienable.  Held: author has an unqualified right to renew the copyright; no limitations are placed upon the assignability of his interest in the renewal.  The author must be alive at the beginning of the 2nd term, only then does the K for alienation of the 2nd term become enforceable.  If author does not live to reach the 2nd term, then the right reverts to the statutory hierarchy (the decendents, widow, kids, executor, etc.).  There is only an expectation that the author will live to reach this 2nd term.  As assignee, if author dies prior to reaching renewal time, you lose your interest.  Planning method:  assignee needs to sign up, not just the author, but the spouse, the kin, executor as many as you can (obviously, not a certain method – Betty can show up).

For next time, Epoch case…
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Steve’s notes…

a. Epoch v. Killiam (1975)

i. Film created and registered by film company with it being the owner

1. the director was an employee of the film company and transferred his right to company

ii. the film company renewed the copyright claiming to be the author and proprietor

iii. Killiam was sued by company for using film

iv. Killiam claimed that the company’s renewal was invalid and the film was in the public domain

v. Who is the correct renewal applicant

1. the author or the assignee

2. the ct did not examine if Griffith was the author as a result of his being the director

vi. A general transfer by an author of the original copyright without mention of renewal rights conveys no interest in the renewal rights without proof of a contrary intention

vii. There was insufficient evidence introduced at trial from which the jury could reasonably find the company’s (epoch’s) renewal  copyright valid under any of the theories advanced

b. 1992 amendment to statute: renewal is automatic

i. There is still available an affirmative renewal procedure

ii. 3 reasons why to do this:

1. Vesting of rights:

a. it was a clouded question under the old scheme as to when vesting took place

b. it had to be renewed during the last year of the first term

c. but if author died during last year, after filing the renewal, 

d. Amendment: if file renewal, then the interest in the renewal vests when filed

i. if allow for automatic renewal then vesting occurs upon 1st day of renewal period

2. Derivative works: one based upon one or more preexisting works

a. If renew, then the derivative works are still subservient to the original work

b. if allow renewal to occur automatically, then the derivative works can continue to be used without accounting to original work

c. Stewart v. Abend (1990)

i. Work licensed to create a new short story, included renewal period

ii. Author died before renewal occurred 

iii. Chase bank, the executor of the estate, renewed the copyright

iv. Chase assigned rights to Abend

v. If author dies before the renewal period arrives, the executor is entitled to the renewal rights, even though the author previously assigned his renewal rights to another party

vi. If the author dies before the commencement of the renewal period, the assignee holds nothing

1. Terminations

d. The right to terminate a transfer is inalienable, no matter what is originally given

e. Must actively terminate the transfer or else the transfer remains in-tact

f. §203: termination of transfers granted after 1977 (P381)

i. The termination occurs 35 years after the date of transfer if published

ii. The termination occurs 40 years after the execution of the transfer

1. the first time this will come into effect will be 2012.

a. But writing contracts today will be affected by this term limit

iii. Note: a K written for more than 35 years (or 40 years if not published) may be terminated at 35 years, regardless of the language of the K.

1. however, a K can be written for less than 35 years

iv. must look at K to see if the work falls under §203

g. a transfer of non-exclusive rights does not require a writing to be effective

i. the non-exclusive rights can be terminated without a writing

h. Exceptions:

i. Dispositions by wills do not count as grants 

1. thus they are not terminable at 35 years

ii. works made for hire

i. Persons who may exercise the termination right

i. The author

1. in the case of a joint authorship, termination is by majority vote (not of percentage contribution)

ii. The authors survivors, who own the termination right once the author dies

1. the survivors who may be entitled to exercise the right are:

a. the author’s surviving spouse, and

b. the author’s surviving children (children of any dead child taking per stirpes and exercising that portion of the termination interest by majority action).

c. Spouse—children—grandchildren—next of kin (no executor)

2. if only class a or b survives the author, that class receives the entire right.

3. if only class b survives, the terminate right must be exercised by the act of a majority (with grandchildren represented as specified in 1.b. above).

4. If both classes a and b survive, ownership of the termination right is divided equally between them and a majority interest (e.g. a total of more than ½ of the author’s termination interests) is needed to exercise that right.  Thus, the surviving spouse must always participate in order to effect termination, and must be joined, for example, by one surviving child or by a majority of the children of any non-surviving child.

5. If the author’s widow or widower, children, and grandchildren are not living, the author’s executor, administrator, personal representative, or trustee shall own the author’s entire termination interest.

j. Time to exercise the termination rights:

i. The termination right may be exercised during a five-year period starting at the end of 35 years from the date of execution of the grant

ii. Exception if the grant was of a right of publication, in which case the five-year period begins at the earlier of:

1. 35 years after publication, or

2. 40 years after the grant was made

k. Notice of termination: 

i. P383

l. Act of termination:

i. At the 35-year point, a 5-year window opens and termination must occur in that window

ii. If original grant included right to publish, then the term is the shorter of:

1. 35 years from publication, or

2. 40 years from the date of execution

iii. During the 5-year window, the termination can be effective if given between 2-10 years of notice

1. this provides a minimum time of notice and prevents notice so far in advance that the transferee forgets

iv. the notice must:

1. be provided to the transferee

2. signed by the appropriate number of holders to the termination rights

3. filed with copyright office

v. Rights as a terminator vests upon serving notice upon transferee

m. 304(c) terminations: pre-1978 transfers: (P386)

i. only applies to K:

1. before 1978

2. and included the renewal interest

ii. allows the recapture of the 19years that were added to the copyright term

iii. applies to K by:

1. authors,

2. joint authors, or 

3. K executed by others

a. The renewal person who had the right to renew

iv. Joint authors:

1. does not require coordinated effort of the joint authors

a. one-author can terminate the K of joint authors

b. BUT, the termination is only of his rights, not of the other, non-terminating authors

i. Thus, the terminating author may grant his rights to another

v. If grant by Author

1. the author can terminate

2. the surviving spouse or kin can terminate

vi. if the grant was by the spouse and the children

1. termination requires unanimous vote of the surviving rights holders

vii. if there had never been a termination under §304, the 20 years that were added to the 75 year term may be terminated, according to the §304 procedure, at the window beginning at the 75th year

viii. if terminate at the 56th year (to recapture the 19 years)

1. then can not terminate again at the 75th year 

n. Regrant of Rights:

i. If author is still alive, then can transfer by own decision

ii. If grant was by the author, then regrant require a voting as under 203

iii. If grant was by other (§304) then the others become tenants in common and no voting is needed

iv. A K entered into to alienate terminated rights has no legal effect, unless entered into after the termination

1. one exception: the original transferee can be the beneficiary of an enforceable K after notice of termination and before the actual termination occurs

o. Derivative works exception

i. if under the grant a derivative work is created, then can still use after termination, but can’t make any more derivative works

1. now consider what is a derivative work

a. copyrightability is the test for a derivative work
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terminations of transfer provisions from last time…

MGM (Tarzan) case – p.395; 

Mills music – Derivative Works exception – p.403

PUBLICATION AND FORMALITIES

Publication and correct notice was the KEY to federal copyright.  Now, the key is “creation”.  However, publication is still important b/c:

· rules not retroactive

· publication determines the duration; pub starts the clock

· damages will be different based on the published or unpub status and when

· international protection – if protected, then where

· deposit obligation for published works (but not unpub.)

Definitions of “Publication”

· US – focuses on the transfer of an object.  §101.  If you parted with the widget, then you published the copyrighted work

· International – focus different.  2 ways – you can be an author from a Berne union country will get you Berne protection if you publish in a Berne country; reasonable qty of the demand for the work (e.g., 2 copies in a trunk crossing over into Canada does not cut it as being published as an international work).

Academy of Motion Pictures case – p.412

DCt held that Oscar had entered the pub domain b/c Oscar was published without notice.  Able to register unpublished work.  Prima facie effect only applies if you apply for it within 5 yrs of publication.  Limited publication is basically “no publication”.  Neither a display nor a performance of a work constitutes a publication.  Must be “authorized”—i.e., some newshound sneaking in to take pictures does not count as publication.  White test.  Limited publication:  1) selected group; and, 2) limited purpose.  The right of distribution was impliedly limited—each Oscar was personalized; almost unknown that Oscar was distrib by Acad or winners; Acad never gave permission to sell, distrib, etc.

Publication – if you did it right, you got fedl protection.  If you didn’t, you went into pub domain

Investive/Divestive – very little required for investive; where divestive (e.g., the Oscar case – where distribution was limited in purpose and to persons), Cts required to see much activity on the distribution side.

King case – p.420 -- tons of speech handouts to the press.  Was this done with King’s authorization?  Seems like it was done without his permission.  If that is the case, no publication.  Doesn’t matter if zillions of people saw this on TV.

Music in recorded form – lots of music distributed in records.  No copyright notice on nearly all of it.  La Cienega case -- Not renewed; no notice on it; holding that musical works by John Lee Hooker embodied in phonorecords were injected into the public domain, upon sale of the phonorecords, for failure to affix proper notice.  Congress said no to this – it was never a publication if only in recorded form (after-the-fact legislation?  Congress said no; merely a clarification of federal law).

Law has tended to disfavor accidental loss of copyright as long as there was some intent to maintain (e.g., Oscar case).  

P.423.  Forfeiture—typically occurs through publication without proper notice and is accomplished by operation of law, regardless of the proprietor’s intent.  Abandonment – requires intent (or presumed intent).  If no notice problem, you may not practically be able to abandon under the new copyright statute – your kids may want to terminate that.

Can you publish electronically?  When I make an electronic transmission, assumed you make a copy, and then are distributing it.  If you have authorized this to take place, you may be authorizing hard copies for publication purposes as well.

2nd and 3rd generation works and problems.  Example -- Shaw’s “Pigmallion” (basis for “My Fair Lady”).  Film went into public domain.  Shaw wasn’t sloppy and maintained his copyright.  Can you publically perform as a play or publish on video tape?  NO – because you are exploiting the underlying work of Shaw.  Practical effect that Shaw as a lock on the derivative work.  The film people never had an exclusive right to the dialogue, etc.—Shaw maintained the original work.  All that was original with the film went into public domain; nothing more.

When a derivative work is published, does it publish the underlying work?  Courts vary.

NOTICE

Three regimes: 

· Pre-78

· 1978 - 89

· 89+

§401 – notice is req on visually perceptible copies (excluding phonorecords), even if they are published elsewhere (e.g., Japan).  If you published anywhere in US w/o notice, work fell into OUR (i.e., the US’s) public domain.  401b – you can put one single notice on a derivative work; that will be sufficient to protect the work where notice is required.  ©

§402 – separate notice for phonorecords.  Separate symbol as a P within a circle – says that copyright being asserted in just the sound recording; the other stuff (e.g., the record jacket) visually oriented would have to be protected by C, not P.  see p.432

§403 – notice for publications incorporating US works.  Only with Fedl stuff, alert to public using copyright notice as to what consists of the non-govt work.

News magazines, law review articles, etc. – a single notice will cover the entire work.  Advertising is an exception to this.  Bottom of p.432.  Even though that obliged to have copyright notice on the individual piece, but fail to have copyright on the contribution, then only sees the copyright on the article, and someone at the journal gives permission…that is a complete defense…..the user was mislead…..blah blah

IT is ok to put a single notice on a whole compendium of works.  That would be enough to protect the copyrighted compendium.
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NOTICE and technicalities/formalities

Berne treaty got us here in US to drop these formalities. 

§§ 401 to 406

Possible that the copies are flawed (e.g., the printing press screwed up) – you won’t be penalized for that

3 Exceptions:  1. ???.   2. If registrations, within 5 years of publication, and reasonable notice to US copies – then ok.  3. Omission violates written K – you may be obliged to add notice – you shouldn’t have to pay the price for losing copyright because of that (could characterize this ‘unauthorized publication’ anyway).  

Unauthorized publications don’t require notice.

Copyright provisions for notice are still in the statute b/c Notice still has legal significance, despite being merely optional.  Quasi-legal reason: Notice is a conventional way to “scare” pirates.  Legal reason to add notice: Remedies – innocent versus deliberate infringers; there is a difference b/c a deliberate infringer can’t argue “fair use” as a defense; determining whether innocent or deliberate will also impact the damages calculation.

If you post-dated it, but the notice says some date after, does not count as notice of any kind (result: post-dating notice = no notice).  If you published and gave a notice date that is prior to the published date, that is ok, you just merely are losing that period of duration of copyright (result: penalty for pre-dating).

Placement of Notice is fairly liberalized.  Statutes (or Regs?) do elaborate where notice is permitted to be.  If you put notice in place where regs specify, then clearly ok; if not, may not.

Toys and like – don’t have to put “date” along with notice.  If “useful article”, you also get a break on notice

Garnier case –

Looped earring, “cure provision of notice” case.  You must register the work within 5 years in order to be able to have an opportunity to cure.  Discovery of the defect is what triggers the need to cure.  When discovery occurs, this court never really decides (when you become aware of problem versus when you should have discovered the problem when you publish it knowing that the work lacked notice).  Merchandise that has already the public does not need to be cured; only copies manufactured and not yet sold/distributed.  Court assumes “discovery” occurs in 7/92.  If you don’t know that there is any product in hands, then you don’t have to cure.  Here though, Granier (Plaintiff) knows that there are indeed unsold product still in hands in retailers.  P argues that, since product without notice post-89 distribution, does not require notice.  Court says no: obligation to cure attaches to ALL copies, including those published after the BCIA took effect; Ct looks to plain language of statute.  The cure, to be adequate, must be a “reasonable effort.”  You must “affix” notice (to the items box, the item, etc.) to meet the reasonable effort requirement.  P did not affix notice to anything, not a single earring, after the discovery of the omission.  P says he sent a letter and a story card to the distributors.  Neither of these affixed to the copies.  Additionally, the story card did not “come after discovery of the omission”, they were issued prior to discovery.  Neither letter or story took the proper form for notice (i.e., the c inside a circle).  This cure provision (to reasonable cure by affixing notice) applies to ALL copies distributed in the US (i.e., don’t have to worry about distributions outside of US).

IF, in “good faith”, the putative defendant comes into possession of a work w/o proper notice affixed, the author of which authorizes publication, the innocent defendant who is mislead (d’s burden to show this), the D can’t be made liable for: 1) actual or 2) statutory damages; but, he can be 1) enjoined as well as 2) disgorged of the profits made thru infringement.

Where some have notice and others don’t ---- Noticed versus Unnoticed – majority view – look to the % of those found as defects.  Minority view – look at absolute numbers.

Copyright is based on “multiples” – works that are copied.  But, artwork is argued to not be of this “multiple” concept (makes them look like merchants rather than artists).

DEPOSIT AND REGISTRATION

1909 – req deposit and registration; and deposit upon publication.  if you are registering, the Office wants to inspect a copy for registration purposes.  The other deposit, to the Library of Congress, really has nothing to do with copyright – they just want to get supplied.  If you didn’t meet these deposit requirements, your copyright would be lost if not “timely” done (fairly lengthy time).

76 act -- Copyright registration is optional.  If you don’t send copy to LofCongress, you can be fined; but your copyright IS NOT put in jeopardy for failing to deposit in LofC.

Registration is your ticket into the fedl courthouse.  As long as you do what you are supposed to do for registration, you can go to court.  If copyright office denies your registration, you can still get to court.  Requirement that you register before suit is not required for foreigners?

§407 – send them 2 copies

§408 – some relief for items that are bulky; expensive; exist in multiples

why should you bother to register?

· Gives prima facie evidence of validity – shifts burdens to D (e.g., ownership, time, etc.)

· Statutory damages – you get money JUST because the statute says so and because you have been infringed; doesn’t matter if D, while ripping you off, only got a dime.  Can only get statutory damages if the work is registered BEFORE the infringement takes place (likewise, same requirement for getting Attorneys fees).

$30 bucks or so to register.  Requires filling out some simple forms (don’t need a lawyer to do so).  DON’T LIE on the forms!  If caught, penalty:  your copyright is void; if void, your copyright goes to the PUBLIC DOMAIN.  

Look at 6a on p.473.  only required to disclose if: public domain material, published, or copyrighted material.

The components of a collective work: a registration on a compilation does not mean that the individual pieces are registered.

You can sue an infringer who infringes prior to your registration, but you can’t get attorneys fees or statutory damages; nor can you get into court until you register.
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copyright gives you rights – see §106.  There are limitations on those rights.

§106 – lists six items.  Exclusive rights.  Not exclusive of one another.

1. right to reproduce

2. to prepare derivative works

3. distribute to the public

4. performance rights (applies to only certain kinds of rights); no separate performance right in a visual work – pictorial works don’t have a performance right (example of Norman Rockwell/church real-life depiction thereof)

5. to display (limited to PUBLIC display; no right for limiting PRIVATE)

6. to perform sound recordings publically

Universal City Studios v. Sony

D: Why would this not be an infringement?  This was not an enumerated exclusive right.  However, Court disagrees.  Statute is really clear, don’t need to look at Congress’ intent (via Legislative History).  “Absent a clear direction from Congress, disrupt this statutory framework by carving out exceptions to the broad grant of rights apart from those in the statute itself.”  The environment in which uses are taking place are changing rapidly via technology.  The statute itself does not provide for a broad-based home use exception.

Analysis: Is there a valid copyright? Has there been substantial copying?

Compulsory licenses – uses allowed so long as user pays a stipulated fee, which is distributed to the various copyright interests.  Example: cable provided (local) TV; the making of records; satellite dish reception (see p.493).  The money is pooled and distributed to claimants.  If any disputes, procedures allow for.  

Reproduction in copies – the copy be fixed in a tangible medium of expression.  Hypo: reproduction of sculpture in butter not infringement because butter is too transitory.

Disney v. Filmation Assoc.

F says that they haven’t even finished their work yet; therefore, not even fixed because not a completed work.  Can infringe w/o distribution.  Infringement occurs when the copy is MADE, even if copy is in a different medium.

Repair involving software – exempted from infringement.  OK for repairman; but problem for other activity

Ideas are not copyrightable.  Software programming…Sega case.  If the resulting game does not infringe, your intermediate copies of the source game deemed not an infringement.  However, while you are working on this, you may be infringing.

§108 – designed to give protections to librarians and librarys.  As long as there is no direct commercial advantage (e.g., charging customers for copyrighted versus uncopyrighted materials).  Second, the library has to be open to the public (even a “limited public” as long as open for academic purposes).  Library “notices” which stamp protected works.  Libraries send documents to one another.  If unpublished work, can make a copy.  If published work, library can make a copy for replacement.  Digital copies.  If unused copy not available for fair price (e.g., it is out of print), that doesn’t matter, statute will protect.  If digital copy, library not allowed to give out (because they know patrons will copy it).  Library not allowed to give out for other than private, noncommercial use.  Limitation on how much you are allowed to copy (e.g., can’t copy the entire Brittanica set), unless out-of-print.  If you (library) have repeated requests, then the user should instead buy it.  There is no contributory infringement by library as long as they post notice (ie, they don’t have to police patrons).  §108 does not affect “fair use”; nor does it apply to (protect) patrons.  Sometimes, allowed to get permission to make copies from library.

§112 – allows for ephemeral copies.  Certain privileged performances for the blind can be made.  The copy you must make must then be destroyed. 

§113 – limitation on the portrayals of useful objects.  Can’t make Garfield on phone same as not being able to make him as a sculpture.  Can reproduce a useful item.  Ad of Folleys depicting Little Mermaid bedsheets, Folleys does NOT need to get disney’s permission for that ad.

§117 – the owner (NOT possessor) can make a copy and adapt software to work in your system; not an infringement.  Can make a copy of a program to run it; can’t make a copy of a T-shirt to wear it.  Can make a back-up archival copy.  Copies for running or back-up purposes, you must transfer the copies (all of them) as well if you transfer.  These limitations are limited to what you do.  Can’t commercially provide a service that adapts programs for the benefit of the owners – violates §117.

§106(4) – does not have sound recordings

§114 – mechanical recapture of sounds.  “Sound-alike” music is ENTIRELY permitted for public performance (Bette Midler has no copyright infringement action against the copycat performer).  There is an exception for digitally transmitted recordings; these are not allowed to be publically performed and thus copyright holder does have a right to enforce.

As long as the composition is unpublished – no rights to distribute…

Compulsory license available if soundrecordings distributed primarily for private use.  If you want to make special records that feeds hi tech juke boxes, the license not available to you; if you are making private uses, you can make that rendition as a soundrecording of your own.  Soundrecords, pre-72, are not protected by copyright.

§115 – if you are not doing a new version of soundrecording, but copying old records, can’t take advantage of 115 unless you have permission by original proprietor.  The statute was to protect against the wholesale reproduction of the pre-72 acts.  If you want to make a digital copy of the original al jolsen, you can’t use 115 unless you get permission from the jolsen estate.  If you get permission, then you can use 115.

Cover-records – you don’t need permission if you throw money in the pool.  You have right to use AND adapt the song, as long as the basic character is not altered.  When you do adapt, as allowed, and, for reasons of your own performance style, you have a copyright interests yourself – you may have put significant new arrangement – do you have new rights?  NO, per §115, you don’t get to enjoy derivative work status.  If you get author’s permission, you don’t need to use §115.

There are ways of manufacturing music without making a phonorecord – i.e., putting on TV.  Must deal with Harry Fox agency to get these rights from this clearing house.  §115 sets the price ceiling for the kitty pool for the compulsory license.

DMCA.  ISP’s very nervous.  All the copies made in the process of simply sending an email, many, many computers along the relay system make a copy before it gets to the final destination
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§115 – compulsory license – statute was recently amended to include digital MP3 music.  

In sending copies of recorded music (relays along internet path, send, receiving end) – sort of like the phone system.  The phone system wouldn’t have allowed any infringement claim because no reproduction along this path, no performance by the phone system (e.g., singing to public forum via phone line – not realistic).  Now, under our digital era, the sender and receiver are vastly more troubling – making exact reproductions, unlike the phone system.  Thus, the phone system providers (e.g., ISP’s) have said they are not liable for infringement, and, they argue that they can’t know what all the users are doing.  Copyright infringement is a strict liability tort; contrast that with contributory infringement which is not a strict liability tort.  

Thus, isp’s not as much at risk.  ISP’s have been protected under recent regulation.  Some highlights:  the ISP can pass along anything; nothing resides long.  The ISP hosts a website where items stay up for some longer term period – congress will allow ISP to do this if: 1) ok, until a problem is brought to your attention; 2) if isp then acts, then will be ok.  ISP exposed to POTENTIAL liab if -- Acts: if isp knows the user is going to do this and allows, no; if isp does not know, does not have financial gain (payment by # of hits, some direct $ benefit); isp must have policy in place to bump users off the system that are not in compliance; isp must honor technical measures designed to protect copyrighted material; the isp not required to design a system that accommodates copyright protection; must just honor, not frustrate these requirements; the “notice and takedown” system – a notice submitted to isp, sworn and signed, in good faith, that copyright owners work has been infringed, id the infringed work, id the infringing work.  Isp’s shield of protection – upheld if the isp is in SUBSTANTIAL compliance (how odd – regs are unbelievably detailed, yet only substantial compliance is the standard).

If the ISP has been given this substantial notice, the isp may choose to ignore the notice.  If isp does this, the shield of protection disappears, which does not create liability itself, just exposes the isp to liability.

Contributory liability requires some knowledge of some infringing activity.  If the isp ignores the notice, the notice itself can be the kind of knowledge that will make the isp contributorily liability.  The isp must “take down” the accused material.  If isp takes down, then the isp gets to keep the shield from the infringed copyright holder, as well as a defense to the user whose work is now taken down (breach of K claim); can’t be sued by either party.

Counter-notification – the isp given notice of counter-notification, the isp passes this along to the copyright holder, 10 days pass, afterwhich, if the copyright holder has not filed for judicial relief, the isp can allow the user to put his website back up.

The ISP has to “finger” the user/defendant/infringer for claims brought by the copyright holder.

Schools and nonprofits – are concerned as isp’s (in a noncommercial setting) for being charged with infringement for hosting activities over whom these entities have little control over (students).  The School is not indirectly liable for hosting behavior; but there is a condition that the school must have some education about proper behavior.

System caching – the system maintains, for some period, information that allows for quick use is not “ephemeral” use.  Depends on many factors.  Can also retain information for broad range of time.

Search engines – google and yahoo are off the hook.

Moving from Reproduction rights…

ADAPTATION

When you make an adaptive, an imperfect, etc., copy, it is a copy nonetheless.  Some are perfect (napster, the piano roll), but most are imperfect.  HISTORICALLY – it actually made a difference if it was not a perfect copy…no longer the case today since late 19th century.

Adaptation -- This is a separate right.

Legislative History – adaptation separate from reproduction right (which requires fixation); adaptation requires fixation as well?  See Duke Nukem case.

Micro Star v. Formgen case –

Duke Nukem case.  Defendant (D) compiled new maps in a CD and sold to users.  P asked, even encouraged users to create new maps (a license).  There was a condition on this license: not allowed to commercially exploit.  Is this infringent?  Isn’t this an adaptation of a work?  What does it mean to have a “copy” of something?   You must be able to “discern” the underlying work that was copied (example – the novel which was copied, letter by letter and tossed into ocean). Here, the compiled game maps alone don’t allow you to “discern” Duke Nukem; at best, merely a lens that allows you to get to Duke; these maps are merely “reproductions”.  (rose colored glasses don’t create an “adaptation” of the viewed painting – the glasses themselves don’t “alter” anything).  Example:  Snoopy components on chalkboard.  These maps are merely instructions to reach into Duke’s visual art files.  Are the instructions themselves an infringement of the work?  An adaptation?  The court says yes, this is an adaptation.  The court says that the D infringes the Duke story itself by the detailed instructions.  “Fixation” not really an issue – clearly fixed – the program instructions on a CD.  

Adaptation defenses – 2-D representation architectural work ok if person owns the house.

Technology now allows for DVD instructions that replace curse words with other dialogue.  Is such an adaptation an infringement?  No real answer yet.  Argument that such is merely a companion; not an adapted work; no real change.  

PUBLIC DISTRIBUTION (the “right that wasn’t”)

The least important right in the exclusive list.  Reason: the huge exception called “absorption”.  Products have a life of their own and go where they want.  Called the “first sale” doctrine.  Once first sale, if you are an owner of one of the copies, you can dispose, sell, rent as you like, generally (§109 cuts deep into this 106 right).  MUST own this copy in order to take advantage of this exception—e.g., can’t distribute copies of the copy you don’t own.  If you are a lawful owner (book, software, etc.), you can lease it, sell it, destroy it, etc.  It is the D’s burden to show lawful ownership of the copies he distributed (unless a criminal case).  Also, OK to distribute if copyright holder authorizes AND the copy is a lawful copy – you must be an owner of a lawful copy to distribute.  (lawful but unauthorized – a copy of sound recording using §115 fair use).

Silly hypo: 2 little girls, the one steals Pokemon hair braid and tosses it out bus to crowd.  This would meet as public distribution of unlawful copy.

Hotaling case

Mormon’s make illicit copies and distributing to other library branches.  D’s raise SOL as a defense.  What about “first-sale” doctrine?  Only get first sale exemption if you distribute the lawful copy.  Library made many unlawful copies.  (Today, statute allows library up to 3 copies).  Distributing unlawful copies violates owner’s distribution right.  Are these unlawful copies publicly distributed?  Yes – if you distribute one unlawful copy, you have publicly distributed.  As long as the copy was available for lending, that was enough to establish as public distribution.

Must the “first sale” be a voluntarily one?  How did you get to be the owner?  Can you become the owner by some other way than a traditional sale/purchase method.  Example: ownership via marital property.  

Big Issues around what owners are allowed to do.  Can’t rent sound recordings of music – fear that someone would copy it.  Rental of software.  Concern about displacing sales.

++++
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Distribution right – first sale doctrine

Amendment to stop record rental.  Garth Brooks whined about this.  Concern that persons would copy the works they rent.  What about this: record shop sells work to customer, with the offer that the customer could bring it back for subsequent repurchase by the shop, after a specified time.  Now, with digital formats, can reproduce a near perfect copy.

Broad-purpose software – can you turn around and rent that device (e.g., a digital watch)?  Yes; the software is attached/imbedded to the device and therefore difficult to reproduce.

If art is resold in California, you have to pay a kick-back to the artist, based on a % back, the sale is > $1K, and as long as the seller can make a profit.  Life of the artist + 20 years.  This is a “resale / royalty” right.

In the UK – public lending permitted (e.g., via a public library).  Displaces new sales.  Nothing like this in US.

Resale of textbooks – when you buy a used textbook, this displaces new sales.  Too bad.

Restored copyrights and limitation on the first sale – the foreign owner may have been sitting on work when it fell into public domain – may get restored rights for the intl sale based on first sale.

Distribution of digital work and limitation of first sale – why get all bothered by “distribution” right when you can focus on the “reproduction” right.

Int’l distribution of rights

Quality King Distributors – the copyrighted work here was bottles of shampoo.  The contents of the shampoo label was protected by copyright.  P was trying to use copyright protection as a means to control this grey market (foreign importation of goods).  Under §602, provision that allows for control of distribution rights.  But, under §109 and the first sale doctrine, if you are true owner, the D says you can do what you want after the first sale, including distribution.  Does §109 also limit §602 (like it does 106)?  No, it doesn’t say that.  §602 refers to §106 – court says that 602 is a subset of the 106 right; therefore, the import right found in 602 is ALSO limited by the first sale doctrine.  Whatever is done outside of US (i.e., P ripped-off in Turkey), then US copyright does not apply.  If that would have violated US law if done in the US, the pirated work not allowed to be distributed in US – 602b.  There are exceptions to the 602 right – you can bring some things into US that would have been a violation, yet may be allowed in.  “Lawfully made under this title” – could copyright holder keep those grey market goods out of the US?  Yes.  Do you need copyright law to reproduce something?  NO.  Why does this “lawfully made under this title” concept become applicable when talking about the need for such when making something.  Additionally, applies to things other than distribution.  SCt is being too narrow and too broad.  Does not make sense that, just because the ABBA poster you own was made overseas, how can court suggest that, even though lawfully made overseas, it can’t be publically displayed in US?

PUBLIC PERFORMANCE RIGHT

A public performance “for profit” limitation is not a part of our current statute.  The “public” aspect of performance included some limited areas such as a performance at a yacht club.

§106(4) – if you are performing publically, you are infringing the right.

Public Performing – 

· A/V works – if you show the images sequentially – if you do that, you are performing the work.  (If you aren’t showing sequentially, you are “displaying” the work, which covers a different right than “performance”.)

· If you are playing the sounds, but none of the images of an A/V work, you are still performing.  If the sounds are embedded in the AV work, you can just perform the sounds and not the AV work.

· §101 – performing “publicly” – in a place that takes place in public – the analysis centers on the “place”.  If not a place open to the public (i.e., city hall), you can have a limited place, a substantial group that goes beyond family friends – that is also a public place

· Can transmit it to a public place (even if sent from a private place)

· Transmit to many private places – this is also a public performance (e.g., web page which allows downloads).

Is the STCL student lounge a public place?  Not like a public library.  Strangers can come use the library.  Can strangers come use the lounge?  Not really.  Who gathers here?  Not the general group.  Is the group that does gather a “limited group” that extends beyond family and friends?  YES.  Therefore, the STCL lounge is a public place.  NOW…is the TV therein, as it broadcasts whatever, is this a public performance?  Yes.

Columbia v. Aveco –

VCR and room rentals.  (this was not a porno shop, incidentally – this was at a time when VCR’s were very expensive).  These rooms were not “open” to the public in and of themselves – the person renting the room was private – the customer could exclude anyone they wanted.  Is this an public performance infringement when Ma and Pa close there booth and put in a VHS tape?  Court says yes.  First, is this a public “place”?  Yes – people can come in, off the street, and rent one of these rooms.  If we constrain this question to the room itself, is this a public place?  This court says “Yes” – just like a public toilet, phone booth, taxi cab, even though used one at a time.  Second, what has D done?  They are in effect “authorizing” public performance – sort of like contributory infringement – this video store is providing the means to infringe this public performance.  

What about a video to be played in a hotel?  Is that public performance?  Courts who have heard this – they say “no”.  The hotel room is private – it is sort of like an apartment; a dwelling.  

Rather than have a “for profit” limitation, we create a broader general right, then cut it back via various limitations – e.g., the teacher/student exception in §110.  Drama and movies (multi-zillion dollar business) – the darlings of copyright – are very staunchly protected.  

One exception:  If it is an AV work, and teacher knows that copy was made unlawfully, the teacher can’t use it.

110 exceptions – does not cover reproduction?

“Transmissions” – work being a regular part of the instruction and the regular teaching content.  

Religious services – must be for religious services; no free ride to do something like “JCS”.  Example -- Norman Rockwell poses – not in performance of religious services; not within that 110 exception.

110(4) – catchall for nonprofit live performances – onsite performances; no displays (e.g., décor) are covered; covers literature and music, but not drama or musical works.  If literature and music, it is ok – if 3 things met:  1) noncommercial; 2) there can be no fees (directly) paid to performers (e.g., the DJ, the band, etc.); 3) no admission charge – if all 3 met, then it is an exempt performance.  Exception to this – you can charge if the proceeds are for charity; however, if fees are charged, the copyright holder can object and stop the performance.   You don’t have to notify the copyright holder; only if holder finds out about this and objects.

KKK rallies using “Born in the USA”.  Assume nonprofit and all the elements above met.  Can KKK use, even with BS’s objection?  Yes.

Music stores don’t have to pay for public performance of music blaring from above.  Sears would have to pay.

§118 – use of published nondramatic musical works by noncommercial public broadcasting entities.

§109(e) – video game arcade – can’t perform game publicly.  Page 568.  109e overturns that result.

Performing Rights Societies – middleman that pools the rights (of music composers and publishers), and licenses these as nonexclusive rights.  For performance rights, see ASCAP and BMI.  All they license are non-dramatic performances.  The courts have been reasonable in its treatment of these groups by given them some slack, providing them a break and what is clearly anti-trust activity.  They seem to be exceptions to anti-trust.  ASCAP and BMI don’t have standing to sue, but will bring the suit in Elton John’s name, etc.  (That technical glitch is now fixed.  How?)

If you want recording rights, see Harry Fox.

Under 1909 statute – what was a “performance”?  Tough question.  SCT looked at a hotel where they wired each room to receive radio broadcasts.  Was the hotel performing?  The band was.  The broadcaster was.  The individual patron was (when they turned on the radio and made selections).  The Multiple Performance doctrine.  But, what about the hotel, was it performing?  SCT said, we see no reason why not, and thus said “yes”, the hotel was performing.

Cable comes along…was the guy who set up the antenna, is he performing?  The broadcaster is; the end-user/homeowner is.  The SCT said no, the provider of the giant antenna was not performing.

+++

10-23-02

§ 110. Limitations on exclusive rights: Exemption of certain performances and displays

Notwithstanding the provisions of section 106, the following are not infringements of copyright:

(5)(A) except as provided in subparagraph (B), communication of a transmission embodying a performance or display of a work by the public reception of the transmission on a single receiving apparatus of a kind commonly used in private homes, unless--

(i) a direct charge is made to see or hear the transmission; or

(ii) the transmission thus received is further transmitted to the public;

(B) communication by an establishment of a transmission or retransmission embodying a performance or display of a nondramatic musical work intended to be received by the general public, originated by a radio or television broadcast station licensed as such by the Federal Communications Commission, or, if an audiovisual transmission, by a cable system or satellite carrier, if--

(i) in the case of an establishment other than a food service or drinking establishment, either the establishment in which the communication occurs has less than 2,000 gross square feet of space (excluding space used for customer parking and for no other purpose), or the establishment in which the communication occurs has 2,000 or more gross square feet of space (excluding space used for customer parking and for no other purpose) and--

(I) if the performance is by audio means only, the performance is communicated by means of a total of not more than 6 loudspeakers, of which not more than 4 loudspeakers are located in any 1 room or adjoining outdoor space; or

(II) if the performance or display is by audiovisual means, any visual portion of the performance or display is communicated by means of a total of not more than 4 audiovisual devices, of which not more than 1 audiovisual device is located in any 1 room, and no such audiovisual device has a diagonal screen size greater than 55 inches, and any audio portion of the performance or display is communicated by means of a total of not more than 6 loudspeakers, of which not more than 4 loudspeakers are located in any 1 room or adjoining outdoor space;

(ii) in the case of a food service or drinking establishment, either the establishment in which the communication occurs has less than 3,750 gross square feet of space (excluding space used for customer parking and for no other purpose), or the establishment in which the communication occurs has 3,750 gross square feet of space or more (excluding space used for customer parking and for no other purpose) and--

(I) if the performance is by audio means only, the performance is communicated by means of a total of not more than 6 loudspeakers, of which not more than 4 loudspeakers are located in any 1 room or adjoining outdoor space; or

(II) if the performance or display is by audiovisual means, any visual portion of the performance or display is communicated by means of a total of not more than 4 audiovisual devices, of which not more than one audiovisual device is located in any 1 room, and no such audiovisual device has a diagonal screen size greater than 55 inches, and any audio portion of the performance or display is communicated by means of a total of not more than 6 loudspeakers, of which not more than 4 loudspeakers are located in any 1 room or adjoining outdoor space;

(iii) no direct charge is made to see or hear the transmission or retransmission;

(iv) the transmission or retransmission is not further transmitted beyond the establishment where it is received; and

(v) the transmission or retransmission is licensed by the copyright owner of the work so publicly performed or displayed;

Cable TV – reception devices put up in limited access areas; SCT said these towers were not a public performance.  But, what if the towers are set-up all over the place, you don’t have a tower by you, and you get cable broadcast via a long cable attached to a receiving disk?  SCt also said “no”, this is not a public performance, merely receiving.  Well, everyone thought that SCt got this wrong.  So, Congress came back to resolve this type of activity.  Common understanding was that Cable TV folks should be paying something.  Congress responded with “compulsory license” – you don’t get a free ride; you chip money into a general pot; gets user off the hook and eases administrative burden on cable tv providers.  The formula for payment – number of houses served who wouldn’t otherwise receive this transmission.  §111 ( 1st – primary transmission must be by a broadcast entity; 2nd – assuming broadcast material, the signal itself must be a “legal” one (i.e., not a pirate station); 3rd – there are a number of formalities as to reporting; 4th – carriage of this signal must be “passive” (can’t monkey around with the signal – i.e., compression, deletions, etc.).  §111a1 – retransmission of that kind (?) are broadcasts; if just TV, can transmit to private lodgings, not to common areas (e.g., lobbies); if re-trasmitting, must be by management of hotel (for example); if mgt makes a separate charge for that, then they fall outside of §111.  §119 – designed to allow something like those houses in the valley which don’t normally get satellite service?  §122 – somewhat like 119.

§110(5) – mostly deals with public reception of performances.  110a – mom/pop shop broadcasting over their airwaves – protects them from needing to procure a license if they meet the requirements.

Bruno’s case – issue was that these sports bars where publically performing blacked out football games in their establishments.  Home use exemption.  The fact that these games were blacked out was immaterial.  Were these the types of transmissions commonly received in homes?  D was saying that, if you look at all the cases, these cases were based around receiving devices which enhanced the signal.  D was only receiving the “clean feed”, which is not “fixed”, unlike a “dirty feed”; the clean feed would be the actual work which would be protected.  Not so, according to the Court.  Clean feed is fixed.  It is the transmission of the football game that is copyrightable (not the actual games themselves) and this thus fixed (it is simultaneously recorded when transmitted).  

§110(5)b – establishments; square footage; # of speakers; monitors; size thereof; etc.

§106(5) – display rights extend to literature, music, drama, choreography, pictoral/visual arts; no display rights for phonorecords or architectural designs.  §109(c) eats up this 106 right – the owner of the object to which the work is fixed can publically display it to the view of viewers, or display it one image at a time (e.g., slide show).  What can’t an owner of the object do without copyright holders consent?  He can’t show his image of the statute via a TV broadcast b/c he is sending multiple copies to the public.  This keeps artwork off the TV and internet.  If the work is incorporated in useful articles, the useful article offered for sale can be reproduced in an image, which can be reproduced, displayed, etc., to make commentary or news upon.  The 109 privilege is limited to the 106 rights “lawfully created under this title” – thus, a US citizen can’t publicly display a Picasso (a foreign generated work) without being in violation of copyright.

The protected work does not have to go to many people; merely needs to be placed in a public place.  The “place” is the critical legal element.  It’s the arcade that’s the public place; not the actual video game itself.  

Multiple performances.

1998 – pursuit to international treaties concerned with abuse of copyrighted works that any self-help measures were not doomed to failure.  Digital Millennium Copyright Act of 1998.

p.620

Anti-circumvention acts – controversial.  Copyright holders deliver digital goods protect via some security measures; hackers punished.  Rules focus on 2 aspects (“access” and “behavior”):  conduct (the act of circumvention – i.e., the behavior to get past the passwords; and, the wherewithal the allows for such conduct—e.g., the machines that allow such hacking.  Reasons: keep people out from getting to the content; to control the content.  The reason to keep others from getting content, the rules for such are not based around copyright (the use of such content by the hacker is not permitted, even if the use of such material would be otherwise lawful).  Getting access is prohibited; behavior, once access was gained, also prohibited.  Hacking use does these harms – reproduction, manipulation/adaptation, transmission, etc.  Under these anti-circumvention rules: These uses may or may not be permitted; the underlying material may or may not be protected.  Specific exceptions – p.622; “law enforcement”; “browsing privilege”—libraries, schools; “reverse engineering”—but, must be the sole reason for such conduct, otherwise can’t use reverse engineering exception as a defense (that is why kid who broke the DVD code failed in his defense?).

Manufacturers of high-tech machines (e.g., computers) not required to make machines that observe these security measures.  One exception – Macrovision – a kind of blocking measure put on VHS tapes and machines; all VHS machines mfg after 2000 required to have this blocking chip.  OK to tape off the air programming per SCt – copyright holders cannot technologically put in a measure to block recording of TV/cable broadcasts (Sony case).

No such thing as “fair use” because this is not copyright law; this is anti-circumvention law, which is more like property law (breaking through and getting to property).  Fair Use doesn’t apply to anti-circumvention.  

1st amendment question dealing with linking.  Works being found at multiple places on the web.  DCt said, not only can’t you do that, but must also remove the links pointing to where it is.  Answer – if providing information, that is ok; but, if there is “malice” is involved (knowledge of illicit behavior which is a violation of anti-circumvention), then liable under this act.  Balancing act by the court here between 1stA rights and protection of interest holder.

K law may play a bigger part in the digital era.  Copyright law has nothing to do with K law.  How can we make K law a more robust thing?  Prohibitions, part of the mktg pitch, can’t alter or you’ve violated.  Can include analog material as well.  Very broad prohibition, not every violation intended to be actionable (e.g., teacher rips out page from copyrighted text book.)
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Looming ability of K law to take over the copyright legal issue.  K law is not limited by the policy balancing given to copyright.  If you can peg into K, then you may be able to avoid copyright issues.

Sound recordings – only allowed starting 1972 in copyright.  Public performance of such.  

Digital transmissions – a matter of concern about public performances of sound recordings presents potential problems.  New right created to help – allows copyright holder to control the digital rights.  3-tier system created – pegged to subscription/non-subscription delivery systems; interactive or non-interactive delivery systems.  Fear that subscriber systems would narrow such systems (e.g., Jamaican music channel) – this poses a threat that there would be no point in buying such material anymore; worse, if I can call up such specific works.  If non-subscriber and non-interactive, there is no performance right, even if a digital delivery system – thought to not be a threat.  If subscription, but non-interactive, then there is not exactly a performance right (like a composer has), but subject to a compulsory license.  Like cable tv, if you have a subscription, just throw money in pot and it will be divided.  Maybe the performers are entitled to a share of these subscription system monies.  If both a subscription and interactive system, there is a right to control the right to this digital delivery; no compulsory license system; this situation was kicked in the gut by the internet( hence, this was revised to then “broadcasting” instead of “webcasting”.  These rates applied even if you were webcasting a broadcast; radio stations were saying that they are.  Not a freebie if you are webcasting as well as broadcasting; radio can’t afford this.

§115 – compulsory license, set to envision a download versus a “clean performance”.  Altered to appear that the digital delivery (can mean that you are having a clear digital performance w/o getting a copy of it).  The compulsory license applies to these digital versions for home use.

Home-Audio Taping Act – not really copyright, but close.  Has little to do with the rights of a copyright holder.  Statute in reaction to fear of a digital tape machine.  Focus is not so much on behavior (where you can’t do this or that), but focus on machinery – prohibition on certain kinds of machines that can be made and marketed.  We will allow machines that can play a copy, but not reproduce another copy.  Self-created trouble to mitigate the wholesale volume copying that could occur.  Royalties paid (not exactly a compulsory license) for the making and marketing of these machines.  Act provides clarification – making a copy (analog or digital of audio material) for non-commercial purposes is not an infringement (e.g., burn copy for own use of favorite song recorded from digital radio).  2% on sale price of machines; 3% on media. For some reason RIO MP3 player did not pay royalties

Moral rights – Burne Convention – right of integrity; right of attribution (right to have author’s name associated with that piece); right of disclosure (whether public has access); right of reclamation (consistant with artistic vision).  US signed up with this to some extent.  Visual Artists Rights Act of 1990 – doesn’t cover too much; covers only visual works of art; means one-of-a-kind or extremely limited works; doesn’t include reproductions that have been “monkeyed” with.  If it is commercial art, if it is a work for hire – there are no moral rights for these.  Right to claim authorship – if there is a work that you have out there that is somehow attributed to you, you have right to have name associated with it; also, you have right to have your name NOT associated with a work that is NOT yours [§43a].  Right to not have your name associated with your work if the work has been defaced so much that to do so would damage the author’s reputation.  Right of Integrity – prevents the intentional distortion of a work if it would be prejudicial to the artists reputation.  Right against reckless destruction of author’s work IF it is a work of “recognized stature”.  These rights are limited by “fair use”.  There are special exemptions for works of arts that are inextricably attached to buildings.  If destruction is required, you call the artist and say “if you can remove it, remove it”; author gets the opportunity to remove.  How long do these rights last?  If work created after june of 1991, rights last length of artist.  If created prior, it is author’s life + 70 (this appears to be a goof on part of Congress).  IF artist parts with title, he does not enjoy any of these rights.  The Moral rights are NOT transferable (unlike copyrights which are freely transferable to someone else), sort of like the right of privacy in tort.  However, you can waive your moral rights via a K.  

Martin case – sculpture was removed and demolished.  Many people hated this work.  The work was designed to be able to be taken apart if to ever be removed.  P says that, because his work is of “recognized stature”, his work was protected from destruction.  Stature test: 1) viewed as meritorious; and 2) recognized by art experts or society.

Carter case p.647 – work for hire – the court finding that the sculptors were employees ultimately made it unnecessary for the court to reach various issues that would have been posed had VARA been held applicable.  Pieces of the work.  P claimed that it could not only prevent destruction, but also complete “unfinished” portions of it.

There is no moral right in a work for hire.

Important thing to remember about moral rights:  The moral right is NOT part of the copyright.  Moral rights are not transferable, only waived.  Moral rights are NOT the same as copyrights (i.e., the economic rights under copyright).

INFRINGEMENT ACTIONS

Fedl courts have exclusive jurisdiction in cases arising in copyright.  Also, in unfair competition claims joined to a substantial copyright claim; and, integrated circuits.  You can nail a D wherever you find him.  You can sue the US gov’t.  Standing does sometimes present an issue.  You can have standing if you are the “beneficial owner”.

Harms case – involves ownership of copyrighted stuff.  Issue: does this “arise under” copyright?  The K’s don’t necessarily create copyright jurisdiction.  Fedl courts try to keep out suits that merely involve copyright; they only want a suit arises under the law that creates the cause of action.  If the relief you are seeking because the copyright statute gives it to you, then it “arises under” copyright.  If the case causes the court to construe the copyright statute to see what the copyright statute provides – this also then a case which “arises under” the copyright statute.  Harms 3-part test – whether the complaint is for a remedy expressly granted by the Copyright Act; the complaint asserts a claim requiring construction (i.e., interpretation) of the Act; instances in which a distinctive policy of the Act requires that federal principles control the disposition of the claim.  (If the K must be construed by using the copyright act, then this may or may not invoke federal jurisdiction (courts not yet definitive on this)).  If the claim does specify infringement, and the D has a good response, the D still does not effect the jurisdiction queston ( court will take the complaint on its face – “well pleaded complaint”.

State immunity is pretty solid – i.e., states can’t be held to infringe copyright (although Fed can).  States are immune from patent (property) and trademark (not property) as well.  SCT – until we see more instances where States are infringing, then states will be treated as immune.

Joinder of a party is permissive.  Intervention.  If a party has an interest in the suit, party should be allowed to join.  

Cortner v. Israel case – composers of Monday Night Football theme tune.  MNF later hired different composers to update the theme.  P sues new composing team and ABC.  Does P have standing?  Yes, because, as royalty recipients, they are “beneficial owners”.  Can ABC be charged w/infringement?  No – ABC was the sole owner of this copyright (this was a work for hire; ABC hired this new composers to create this work).  You can’t infringe your own work.  P could have gone after ABC on a breach of “implied covenant” theory – that the work may not be used by the publisher (ABC) to create a competing work that will lessen or destroy the original composer’s continuing interest in the payment of royalties.  Also, the new composers have created a derivative work – why isn’t P still entitled to royalties, because ABC is still exploiting the underlying work – in other words, P should argue “Even though you changed my tune a bit, you still owe me.”

If they don’t promote your work, you should get it back.  Otherwise, they can hold your work captured.  

Can an author infringe his own work that he transfers to someone else?  Yes.

Pick up with “what does it mean to ‘infringe’”.

+++

10-30-02

Jury trials & statutory damages – thought to be an “equitable” decree; judge has fairly wide discretion in awarding.  Does this then open up to jury trials?  No, according to the statute; BUT, this is unconstitutional according to the SCT.  SCT said that there IS a right to a jury trial.

Forum Non-convenes – suppose that the action originated on foreign soil.  Even if parties to suit are subject to US jurisdiction, the dismissals on the basis of forum non-convenes is not near as likely as it used to be.

Watch out for Rule 11.  If you have a bogus claim, you are likely to not just lose, but lose big.

P has the burden of showing ownership and making out the prima facie case.  If you have a certificate, and you register that work within 5 years of publication, that is prima facie evidence – shifts burden to D.  If longer than 5 years, you don’t automatically get prima facie case established, but a court has to the power to grant it.

The D bears the burden of proving the enumerated defenses (§107 - §120?)

General test for infringement:

· P must show evidence of certificate/registration

· P must show substantial copying (any of the 106 rights) of the copyrighted work

· P must show that there was “copying”, and 

· That such was an “improper appropriation”

Arnstein v. Porter – p.691 (LOOK THIS UP IN BOOK)

Infringement

· D might admit it

· Can use direct evidence—e.g., “I saw him copy the work”.  To show this, does not prove infringement, just evidence of copying

· Can use indirect evidence—i.e, circumstantial.  2 parts:

· 1st -- that D had “access” to the material

· 2nd -- that the resulting work of the D is similar to the P’s work that is probative in that the P’s work was copied.  Sometimes called (somewhat incorrectly) as “substantial similarity”.

· The kind of evidence that would be probative does NOT have to be substantial in any meaningful quantitative sense.

· Example – sometimes map or list makers incorporate a tiny error such that they can use it to prove copying.  Detective work really.

· It is possible that 2 items are produced exactly the same( this is what we call “STRIKINGLY SIMILAR”.  

· You need to look to the purpose of the item.

· The items might be so dissimilar that you could not come to the conclusion that they are similar

· Substantial similarity – if we can show that copying has taken place, we shift the analysis to then have to show substantial similarity.  Why do we do this?  We ask for “substantial” because certain elements of the work may not be protectable (e.g., D only uses a letter, which is unprotected, found within “Gone With the Wind”, a protected work let’s say).  

Bright Tunes v. Harrisongs – p.692.  George Harrison has a suit brought against him.  Two songs were very similar.  Court seemed focused on whether or not Harrison independently created his song or whether it was copied.  If, in fact, Harrison did not have “access”, then that doesn’t matter.  He had access because “He’s So Fine” was a hit at the time that “My Sweet Lord” came out; he was in the music business – the court presumed then that he had encountered that work.  Courts are willing to use this “opportunity access” as good enough to establish access.

Courts will weigh the strength of access to how similar the products are.  For example, if evidence of access is strong, maybe then the products don’t have to be as similar to still establish copying.

Copyright infringement is a strict liability tort.  You don’t have to know what you are doing.  You don’t need conscious awareness to infringe.

There are contexts were a high-degree of similarity that is not that telling.  For example, certain types of music.

Ty case – p. 700 – Beanie Babies.  The copying is at issue.  D contends that he independently came up with his pig.  It does depend on what kind of stuff you are looking at to come to the conclusion that you have similarity.  Access must always be shown; but, this does not mean that you have to show access apart from the objects themselves.  Possible explanation for reason why pigs look alike – a real pig, or regular pig image (e.g., Victorian model), comes from the public domain.  These are too close to think that these are always.  The designer gives oral testimony saying the he did this work himself; that he independently created it.  The court says drawings (done independently) are something different than the actual beanie baby itself.  The cows, which are also very similar, is also evidence that D had access to, and drew from, the pigs.  Coupled with the evidence of copying, and the degree of similarity here was great, we get infringement.

Substantial similarity – 2nd prong of Arnstein – involves some difficulty.  If you look at objects side by side, the pattern looks very close.  Maybe just a chunk of the work was taken; is this then substantial?  Is there enough of a chunk to establish this?  Some courts approach copyright in a subtractive manner.  “Subtractive” approach – p.708.  In other words, when determining if there has been an infringement, the court tries to subtract out what is unprotected.  There is danger in doing this – this favors the D.  To take out, in piecemeal fashion, from a whole work that which, individually, is not copyrightable – this is the danger (e.g., Call; me; Ishmael).  Conversely, you may favor the P if you tend to protect what is individually a pattern in the public domain and give it protection.

Croft case p.709 – McDonald’s ripped off Sid and Marty for their characters.  Prof says this case does not make much sense.

Very fact intensive to make determination of substantial likeness.  

2 photos of bridge at sunset – not evidence of access and copying, even though they can be substantially alike.

What if you stage a photo to copy another one?  Held to be copying.

Peter Pan case – p.720

The test for infringement determination – the ordinary observer, unless he set out to detect the disparities, would be disposed to overlook the differences, and regard their aesthetic appeal (total concept and feel) as the same.  Snoopy example (Profs crummy drawing) – should rip-off artist get off the hook?  No; even though the differences do jump out at the viewer and we would not be disposed to look past these differences, the rip-off artist is infringing here.  So, Hand’s test here in this case is not literally applied using his plain language.

p.721 – notes 3 and 4.  Romeo and Juliet plot.  Unless you have actually experienced the works, just preparing some list of similarities or differences may not really help to answer the question.  You could make Hamlet look like Moby Dick if you tried hard enough.  But, what is a Court to do to justify its conclusion?  Judge can’t say, “trust me, these things are similar”.  An inescapable box for courts trying to answer these cases.

Cases decided on facts; courts have a hard time finding when infringement takes place.  What may be a close call in one case may not in another court.

Some D’s say, yes, I took a chunk for P, BUT, I transferred it into something of value.  A D should not be able to avoid liability for this……pick up with next class…

+++

11-5-02 – missed class – these are Steve Ritter’s notes

2. Substantial Similarity:

a. Can’t escape liability by showing what you added to a work to make it distinct from the original

b. Adding is different from substituting or changing your works for components of the original work

c. D’s have tried to be exonerated of infringement by focusing on the small percentage that was copied

i. Consider: Using an absolute amt taken vs. ratio of taken to whole piece to determine if there was infringement

ii. Even using a small amount can qualify as an infringement if the piece was substantial to the original work

iii. Using a percentage:

1. can consider the whole as an assembly of the component parts

a. then if use a major portion of a component this would be different than a percentage of the whole work

d. SNAFOOZ puzzle:

i. Was the copy of the puzzle substantially similar to the original?

ii. Cube puzzle was 

iii. Under Arnstein test:

1. Must show:

a. Copying; and 

b. Improper or unlawful appropriation (substantial similarity)

i. By demonstrating that the substantial similarities relate to protectable material

ii. Protection pertains only to the expression, not the idea

iv. Ordinary Observer Test:

1. Are the 2 puzzles substantially similar in some other way than their flat to cube, interlocking pieces

v. Where a design contains both protectable and unprotectable elements, the observer’s inspection must be more “discerning”, ignoring those aspects of a work that are unprotectable in making the coparison.

vi. The ordinary observer is assumed to have general knowledge of the works at issue

1. If the jury does not have knowledge, then the jury is allowed to be educated

2. Consider if the work is directed toward a particular group and if that group should be allowed to provide testimony about substantial similarity

e. Steinberg v. Columbia Pictures Industries (1987)

i. New Yorker picture of NY and the Moscow on the Hudson movie poster

ii. Must prove:

1. Access and

2. 2 parts of the Arnstein Test

iii. Note: even the copying of uncopyrightable material can be evidence of copying

1. this would fall under the 1st prong of the Arnstein Test

iv. sometimes the ct uses the substantial similarity as the answer to both parts of the Arnstein Test

1. must remember to answer both parts

v. Don’t need 100% identity to show substantial similarity 

vi. Where proof of access is offered, the required degree of similarity may be somewhat less than would be necessary in the absence of such proof

vii. Here the copying was of the expression of NY

1. not of the literal work

viii. Where the fundamental essence or structure of one work is duplicated in another, cts have found copyright infringement 

f. Computer Associates International v. Altai (1992)

i. D was caught stealing software

ii. D tried again to again use the work to sufficiently design a non-infringing work

iii. Consider that if structured work too much like another work, then infringement may occur, even though the actual/literal work was not copied

iv. Structure of software can be protected

v. Whelan: 

1. figure out the idea of the work, then 

2. determine if there is more than one way (realistically very few ways) to express the work

a. if not, then merger occurs between the idea and the expression and the work is not copyrightable

3. the problem is in determining the idea, b/c the idea in a computer program is composed of several subroutines

vi. IF going to protect the structure of a software package, then must be clear that not overprotecting 

vii. Substantial similarity test for computer program structure:

1. abstraction

a. break the potentially infringing program into its component parts

2. filtration

a. remove all the non-protectable material 

i. remove any item that is written in a way that are utilitarian

1. done in such a way by all programmers for its efficiency 

b. Scenes a faire

i. Stock or standard literary devices 

1. they might have been designed differently, but not the best design

2. If need to make the program fit with industry standards, then those programs that are necessary to make it compatible are not copyrightable 

ii. These are not copyrightable 

3. comparison 

a. compare remaining parts of potentially infringing work to the alleged copied work

4. The test is a means to subtract out unprotectable works and put them into the public domain

5. Goal is to advance public welfare w/o protecting non-protectable ideas and processes

6. Goal is NOT to award labor (Feist v. Rural Telephone)

g. Lotus v. Borland:

i. Lotus has software with a command structure on the software (drop down menus)

ii. Borland was accused of incorporating the command structure into their software

iii. Ct: said do not need 3 step test, question is about literal coping of the P’s expression 

1. the command structure is a method of operation 

2. §102: in no case does copyright protection … extend to …method of operation
3. one “clicks” on the button to make it do something 

h. what if instead of entering a work or phrase, what if in order for processes to occur, a detailed narrative text was entered

i. is this a method of operation?

1. if so, what is the limit to the method of operation

+++

11-6-02

Lotus case continued… -- compatibility issue; ability of competitors to tap into the compatibility to make something user friendly; command structure – if the need for compatibility makes the initial design non-copyrightable, isn’t this a one way rachet in favor of users over designers?  There might come a time where the command structure becomes the very heart of the creator’s work.

INDIRECT INFRINGEMENT

Fonovisa v. Cherry Auction -- Flea market case.  Can the proprietor be nailed here?  D did not violate any of the §106 things, but he did do something else.  2 kinds of indirect infringement:  contributory and vicarious.  Vicarious – when an employee does something bad (a tort) within the scope of his job, the employer has vicariously done something – respondeat superior.  Vicarious will be applied when: 1) there is the RIGHT and ABILITY to Control the conduct; and, 2) proprietor had derived an obvious and direct (i.e., “substantive”) financial benefit.  Here, the D had the legal right to terminate these vendors.  For the financial benefit, have to tie the benefit D receives with the infringing activity (for example, percentage of profits; NOT like LL/Tenant relationship – LL generally does not have the legal or practical ability to supervise the T, nor doesn’t really have the direct financial stake).  Court says a commission on sales not required to establish the direct financial benefit element; here, D reaps benefits from parking, food sales and other incidental payments.  How about security guard’s firm, hired by the D – are they receiving a direct financial benefit?  No, too indirect (this is like a stretching rubber band – otherwise, what about the firm who makes the uniforms for the guards for the firm hired by the D who is directly benefiting from the infringing activity).  Contributory -- Got to 1) reasonably know about the infringing activity (the relevant thing to know), and, 2) you have to “do” – liability imposed where one person knowingly contributes to the infringing conduct of another.  One who, with knowledge of the infringing activity, induces, causes or contributes to the infringing conduct of another, may be held liable as a contributory infringer.  How much help do you have to offer?  You must “substantially” contribute.  Not required to have knowledge.  How did D assist the activity?  

Hypo:  X borrows CD from Y.  X copies and returns it to Y.  X clearly an infringer.  But, is Y (who had an authorized copy)?  Y Knew or should have known about the copying.  But, did he actively contribute to the infringement?  Yes – however, precious little or no case law on this point.  What about Z who buys Lilo on DVD from vendor?  Z also an infringer.

Napster Contributory Infringement Question – never had a copy of the music when it went thru its server.  Napster is a matchmaking service, putting you in touch with other file keepers who have the file of interest for the users.  When you reach out from your computer to the origin server, see the one you want, and you grab it by having it sent to your PC.  That activity clearly an infringement.  But the Question here is, did Napster contribute to the infringement?  Yes (but-for their matchmaking, this would not have happened).  Napster is providing the means.  Sony case involving the VCR; patent law; if, under patent law, is there a staple article of commerce test; does this VCR have significant non-infringing uses? ( Depends on 2 things: how much authorized copying out there in the market (mr.Rodgers), is time-shifting a fair use.  So, applying Sony case, does this Napster technology have significant non-infringing uses?  Court says there is a record of evidence showing exactly what the Napster users are using Napster for – here, infringing activity of exchanging copies of protected songs.  Court said that Napster knew full well what the significant uses were; the staple article of commerce argument then does not fly here.  Napster technology capable of other substantial innocent, benign non-infringing uses (e.g., certain music bands welcomed this technology that were authorizing this use be done).  Court however rejected this thinking; they were hung-up on the fact that Napster had this knowledge of substantial infringing nature that was going on.  

Napster Vicarious Infringement Question – how was Napster getting a direct financial benefit?  Napster was giving its software away for free.  However, they were getting benefit from advertising.  What about the legal Right and Ability to supervise?  Court said that users had a contract with Napster???  Was there a real-world practical way for Napster to monitor and supervise activity?  Yes, technology allows for that.

Subafilms v MGM-Pathe Communications case – Yellow submarine.  Involves the illicit sale of a Beatle’s movie in video form to be distributed in Europe.  The deal done in US.  Its those foreign distributed copies that are at issue.  The contributory nature of the plotters that are of concern.  Not a violation of US law here; there is no extraterritorial application of US law.  There is long history of this approach.  D accused of illegal authorization; this authorization was given in the US.  The authorization language only emphasizes the contributory infringement of these acts; if there is no direct infringement of this US act, there is no copyright infringement; there can be no liability for “authorizing”.  Simply put, can’t hold a party liable for merely authorizing conduct that, had the authorizing party chosen to engage in itself, would have resulted in no liability under the Act.

Russian news agency case -- Not a violation of US copyright law just because it might be a violation of Russian law.  Conflict of law issues.  Where is the most significant contacts for this protected property?  Here, easy answer because the protected work was created in Russia and also first published in Russia.  So, apply Russian law.

+++

11-11-02

FAIR USE

FAIR USE – §107.  different from exemptions (e.g., librarian exemption), especially in the sense of 107 being a “weighing” of factors, which, unlike exemptions, are fuzzy and uncertain.

Example of art gun on tv -- Incidental capture of a useful object by way of a televised news program.

Sliding scale – low to high level of copying

· De minimus – e.g., take a simple title to a song

· Substantially similar – creates prima facie evidence of copying

· Fair Use

· Probably Not Fair Use

· 100% similar – i.e., an exact and entire copy (“a taking”)

· Sony case – be careful, a 100% taking was allowed for “time shifting”

· Exemptions – e.g., librarian

§107 factors – courts also allowed to use more factors – e.g., public policy considerations.  The Court does not necessarily add up to determine a winner – i.e., does not say, ah hah 3 out of 4.  The factors themselves can vary in their weight; all a case-by-case basis.  Sometimes 4th one (effect on potential market for the copyrighted work) given some primacy – “super-factor”.  

§107 “preamble” – Includes purposes such as criticism, comment, news reporting, scholarship, research.  Not exhaustive.  Nor is it presumptive of fair use.  In other words, just because you may be one of these, does not necessarily make it a fair use.  SCt interprets this as just Congress clearing its throat.

Folsom v. Marsh case – P created a compendium of George Washington’s letters.  D used some of the letters in D’s works.  Did the D take too much?  Or, maybe this isn’t the right question, maybe it should be how productive was the D in using this material?  Considerations are: quantity of what D took; the value; prejudice to P; substitute good in the market.  D’s work is about 1/3 from P.  Court seemed to rely on this quantity analysis.  But, should that matter?  Maybe so for this case.

Once upon a time, if you altered a work substantially, you would not have been an infringer.  Not so today.  Quantity is not such an expansive view today.

Some kinds of works lend themselves more to Fair Use than others (i.e., some works we want to distribute widely, given its nature).

Campbell v Acuff-Rose Music Inc case –

Is the use a “transformative” one?  That is the key in this case.  To not be transformative however, does not necessarily make it not fair use (i.e., if not transformative, may still be fair use – transformative is merely a factor to weigh).  If D’s use is “reasonable” relative to P’s work.  The factors must be compared and weighed – not an easy process, not simple and clean.  

4th factor -- The potential, but not the presumed harm to the P (otherwise, every P would win; and Fair use is free use – can’t let every D win).  P must show potential harm.  

One side of Fair use -- Fair use can be the kind of use that a P would provide because it is so low a figure, or that to set up or administer a marketing mechanism would be to unwieldy compared to the low fee.

First Amendment incorporates Copyright; they are not in conflict

· Expression – can’t monopolize ideas in copyright

· Idea/Expression doctrine

Once upon a time -- Unpublished = no Fair Use defense.  Not so today – see §107 flush – “the fact that a work is unpublished shall not itself bar a finding of fair use…”

Pick up with Campbell v Acuff-Rose Music Inc case – part 2 for next time…2 Live Crew

+++

11-13-02

Parody and Fair Use

Mickey Mouse / porno case – D was saying he was merely spoofing.  However, Court said you are entitled to do that to the extent that you do up to the point where you conjure up the original; to do more than that is going too far.  How much of Mickey can you take to “conjure up” the idea of Mickey Mouse?  Tough call.  Is taking to conjure up a ceiling?  SCT said “no”, it is a floor – you can take up as much as is necessary to conjure up, but that is NOT the limit.

p.854 – note 7.

Campbell v Acuff-Rose Music Inc case – 2 Live Crew’s parody of Orbinson’s “Pretty Woman” song.  Luther went too far in his transformative use; so much so that he could not get a compulsory license.  Is this transformative?  Can’t answer yes or no, just to what extent it is transformative, relatively speaking.  Look to the extent that it is transformative; the kind of transformative nature.  Parody – imitates to make a comical point.  P’s work was the object of the parody.  Is it even a parody?  Must be determined by the reasonable person.  This is more of a fictional case – this is a parody case, part of our entertainment culture.  It was err to approach this case to say that D went and took the heart of the P’s work --- court said that in a parody case, going to the heart of the P’s work is exactly what a parody is about.  4th factor – D is commercially exploiting P’s work, but this does not create a presumption of unfair use; fair use is an affirmative defense.  D’s work may harm P’s as a substitute, but this is not the prohibitive harm that should be taken into account for this analysis.  Court says there is not a market for ridiculing your own stuff – so, again, there is no harm here because this form.  However, there may be a encroachment upon a rap version of P’s work – potentially, D’s work could be harming this market – court sends back on this issue to see if there is such harm on this point.

Cat in Hat / OJ case – deemed NOT fair use because it targeted OJ, NOT the original work here (i.e., dr. Seuss).  The P’s work must be the object of the criticism or parody.

Good faith and Fair Use – many cases where a second user will ask for permission, P says no, yet user then does it anyway – courts may look at this as not good faith.  If you don’t seek permission, this is not good faith either.  Damned if you do or don’t.  BUT --today -- SCT has said that good faith has NOTHING to do with fair use.

1st A and fair use – if you go thru all the factors, probably don’t get the result of 1st A trumping – no cases so far.

Sega Enterprises case – disassemble a computer program in order to gain an understanding of the unprotected functional elements.  The intermediate copying was at issue (the need to make a copy in order to get the desired product).  Intermediate copying can still be infringement.  But, is it fair use to make this intermediate copying?  That is the real question here.  Well, what KIND of use:  Commercial or Non-commercial?  This is commercial.  Transformative or not? (n/a here) Analytical use? Yes – to determine the functional requirements of how this program works.  Next, what is the nature of the work?:  is it fact or fancy? Fact – nobody needs video games; computer or non-computer?  Aspects of P’s program that, by its nature, you can’t see.  Ideas are for the taking.  The nature of computer stuff is that I can’t see it until I’ve copied it first.  How much was copied here?  The whole thing – this may or may not sink the D’s fair use case.  Case does not stand for the proposition that you can copy just to see the ideas behind the work per the professor.

§110(5)

Napster – fair use questions – D wants to look at Sony case where time-shifting was not infringement.  D says that users are sampling (listen before buying), space-shifting (users already own it; just allows you to get it easily in this format), and some artist’s want users to use.  The likelihood of harm, under 4th factor, the P has the burden of showing harm if the use is non-commercial; in other words, P must show the likelihood of harm.  P’s evidence – college students had taken to Napster like crazy and store sales were way down.  Also, record industry was saying that it itself was looking to, in the future, go into the internet market; here, napster was ursurping the industries market.  As long as user was only sending to himself, not to a zillion other users, it would be ok – i.e., the space-shifting.  Bottom line:  napster situation is not fair use.

Texaco case – copying of technical journals.  Before we can apply the 4 factors, we must figure out first: what is the work in question, the article or the journal?  Here, choosing the article rather than the journal makes all the difference in determining the outcome of this case.  The court choose the article was at issue.  What is the nature of the use (transformative? Archival?  Systematic? Commercial?  Etc.)?  This is an archival use; it is commercial use because Texaco is in business.  Did D’s use actually produce revenues (i.e., is D selling copies of the article)?  NO – therefore, NOT commercial use.  Is this transformative (not required to be transformative to be fair use)?  If the 2nd user adds something of value above the original work.  D argues that he does this by using the work in giving him substance to do his work – court disagrees that this is transformative.  D argues that this is a customary and reasonable practice.  Court disagrees.  There is no market for individual articles, but P says D’s copying affects his subscription sales – lost license revenue and subscription revenue.  P wants to get a licensing fee – court says there has to be a “reasonable and likely” market 

+++

11-18-02 – class was cancelled by professor Page

Booknotes – 

REMEDIES

Relief – preliminary and permanent injunctions; monetary awards (actual and profits); attorney’s fees; criminal sanctions

Impounding infringing articles – articles may be impounded at any time while an action is pending, on terms court deems reasonable 

Destruction of infringing articles – where articles found to be infringing

Actual Damages and Profits – 

· Actual damages – damages are awarded to compensate the copyright owner for losses from the infringement

· Profits – awarded to prevent the infringer from unfairly benefiting from a wrongful act

· Possible that a court could award both, but only to the extent that these are not duplicative

Statutory damages – P’s election; may take place during trial prior to final judgment.  Award between minimum of $750 and maximum of $30K.  May be multiplied if separate works and separately liable infringers are involved in the suit.  A single award for all infringements involved in the action.  A single infringer of a single work is liable for a single amount between 750 and 30K, no matter whether the acts were separate, isolated, or occurred in a related series.  Where the suit involves infringement of more than one separate and independent work, statutory damages for each work must be awarded (e.g., if one D infringed 3 copyrighted works, copyright owner is entitled to 2250 minimum and 90k maximum statutory damages.  All compilation or derivative work constitutes one work for this purpose.  Courts given discretion to increase statutory damages in exceptional cases.

Costs and Attorney’s Fees – left to the court’s discretion.  Neither costs nor attorney’s fees can be awarded to or against the U.S.  

Preliminary Injunction Standard – 

· 2nd Circuits standard – the movant must show 

· 1) A possibility of irreparable harm, and either
· 2) Probable success on the merits, or
· Sufficiently serious questions going to the merits to make them a fair ground of litigation and a balance of hardships tipping decidedly in the movant’s favor.

· Majority of other courts – they consider:

1. The significance of the threat of irreparable harm to the P if the injunction is not granted;

2. The balance between this harm and the injury that granting the injunction would inflict on the D;

3. The probability that the P will succeed on the merits; and

4. Promotion of the public interest

+++

“Is it not?’  “Well, what can you say?”

11-20-02

Fair Use

Princeton case – Kinkos-type operation – a commercial copier enterprise.  D’s commercial status hurts under factor 1; also, as to “harm”, if commercial, burden is on D to prove otherwise – i.e., there is a presumption of harm (BUT, SCT in Campbell said there is NO presumption of harm when commercial; BUT, Campbell involved a transformative case – here, the Ct puts the spin that this is a NON-transformative case; therefore, SONY case of presumption of harm in commercial case SURVIVES here).  Ct says this is non-transformative.  

§107(3) -- 

guidelines to educators – 

confu process – amounts to really nothing

fair use in digital network environment 

copyright infringement has a 3 year SOL; in criminal, 5 yr SOL.  SOL is tolled by concealment of the tort.  Some authority for a continuing harm (series of harms).  

Copyright misuse – an affirmative defense

Alcatel case – it is possible to lose on an antitrust claim while succeeding with a factually-related misuse defense.  Tying of copyright with non-copyrighted material.  

REMEDIES

Injunctions – IP cases allow injunctions more freely.  The nature of the work lends itself to perhaps irreparable harm

Actual damages – lost profits

Statutory damages

Paramount case – show probably going to win, or good chance of winning and the balance shows sufficient serious question going to the merits and a balance of hardships tipping in favor of the movant.  

Only in rare cases does Public Interest weigh in whether to grant an injunction.  See Rear Window case – court did not want to “bottle up” this great work.

Ex Parte orders for impoundment

Disposition – destruction of infringing article, molds, etc.  Turnover – requires D to remit the articles over to the P.  P does not have to compensate D for any value that D may have added.  

Napster – court found contributory or vicarious infringement; under this, D got relief from injunction.  Vicarious (right to supervise) – give P list so that P can comb thru what is available thru D’s system; injunction tied to right to supervise.

Monetary Remedies – actual damages and lost profits (DESPITE WHAT CASEBOOK SAYS, THESE ARE THE SAME THINGS).  In addition to lost profits, can get other damages.  The typical claim for lost profits – D sold X infringing articles; these I could have sold; therefore, these should be my profits.

Mary Ellen case – L’eggs and Helpful Hints book used as a promo for pantyhose.  P arguing that D’s exceeded limits on the license given tarnished P’s book.  Actual damages is designed to compensate the copyright owner for the harm caused by the infringement.  Her endorsement value is worth something as well.

Future worth – this can be argued for

Undue speculation—P cannot simply allege actual damages, but must prove them.  The extent of harm need not be demonstrated with exact certainty.     

Where product is bad, could result in some form of defamation to person who is associated by way of endorsement of that product.

Speculation of damages – changes and whims in public demand haunts the ability to accurately determine damages.  Bottom line: the court does not require perfect accuracy; P given leeway here.

Pirates will operate and a discount rate.  So, is it kosher that P can argue that P would have sold as many, but at the higher market rate?

Frank Music case -- This was a dramatic performance; ASCAP only licenses non-performing rights; therefore, potentially infringement.  For purposes of fixing the D’s profits, the P required to prove “only the infringer’s gross revenue.”  The D must then show his deductible expenses and the elements of profit attributable to factors other than the copyrighted work.  Indirect profits attributable here?  Possibly the gaming profits are increased because the show promotes such; but, this can work both ways – thus, this gets cloudy.  Apportionment would help here.  D’s may be jointly and severally liable for actual damages, but NOT so for profits of the other D’s.  Court found that 2% of hotel profits generated by the show was ok.

In proving up an infringer’s gross revenues, P must be careful to show that the figures offered in evidence are derived solely from the sale of the infringing product.

Courts generally allow defendants to deduct only their “variable” or “incremental” costs, and not their “fixed” ones.  Must show how these costs directly connect with the infringement in order for D to get as deductible expenses from the profit determination.  However, if the infringement is willful, then the D can’t get deductions for overhead costs – effectively speaking, this is really a penalty of sorts (willfulness has NOTHING to do with overhead; e.g., like in the Tax world, taxpayers not allowed a deduction for willful noncompliance).

Statutory damages for next time…    
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If not duplicative, can get both actual and lost profits.

Allocation – the burden of doing so.  The D has the burden of showing what portion of his revenue not coming from infringement, but from somewhere else.  Assumption breaks down when you get into situations other than direct sales.

Preemption

Statutory Damages

Statutory damages – if you don’t register before infringement, you don’t get statutory damages.  (Same thing with attorneys fees.)  Can choose any time prior to final judgment.  

§504c – formula that applies per work.  How many times (i.e., infringements) did it happen?  Per work, not per “tort”.  “In lieu” damages – applied per infringement.

The general range is somewhere between $750 – 30K per work.  However, if willful, can go up to 150K per work.  P’s burden to show that infringement is willful.  Floor can go to $200 if D shows???  Court, in determining how much to give in this range, will use discretion, and can look to: probable actual harm and probable actual gain.  If D put correct copyright notice on the work, the D can help his case, help show innocence.  

Defense of Innocence – lack of awareness; put correct copyright notice on the work; 

Copyright notice puts you in a higher realm of possible statutory damages.  Not a costly protective measure.

If librarians and teachers believe, in good faith, what they are doing is not copyright infringement, there are no statutory damages available.  This is even better than a “fair use” defense.  Is this also protected under 107?  Under 504, if in good faith, you make statutory damages go away.

Direct sales of television.  Sold by the series.

There is an entitlement to a jury trial to determine statutory damages.

Size of awards – a P may benefit greatly in choosing the statutory damages remedy in lieu of actual damages and profits – particularly when the D has “willfully” infringed the copyright.

“Willfulness” – not defined by the statute.  Not only did the D know what he did, but that he knew that it was also against the law for him to do.  Requires knowledge of both the act and the law to establish this.  D doesn’t have to know the exact law and interpretation, but just that the nature of the act was a violation of the law.  George Harrison – an infringer, but not a willful one – he was unconscious of the fact; but, not an innocent infringer

3 types of infringers

· willful 

· innocent – unclear as to what they must believe or think; courts not sure what constitutes “innocent”

· “in between” regular infringers – also unclear as to what they must think 

How you go about calculating statutory damages

Counting the works – 

Each infringed episode of the tv series constituted a separate work for purposes of 504c1.  

Whether each episode of a tv series constitutes a separate work.  Each episode in the…series was separately produced.

Each derivative work – example of 11 editions of biochemistry book.  D rips off 11th edition.  11th edition is a proper derivative.  Could P get D on 11 infringements here?  Probably not – independent economic value.  See p.957.  All the parts of a compilation or derivative work constitute one work.  While Mickey is smiling or frowning, running or walking, it is only one work; therefore, only one work for determining statutory damages.  Minnie, and all her poses, would be another work.  Ask: is this a Separate market entity? – if the work sells by itself, it will be treated as an independent work for determining statutory damages.

Is it damages per episode or per tape?  Here, it was a compilation of several tv shows.  Several statutory lumps per tape.  These shows were single shown, meant to stand alone, etc.

Songs downloaded.  Each song in the compilation are to count as one.  Statutory damages lump per album, not per song.

Circumvention – 

COSTS AND ATTY’S FEES

Full costs – generally requires finding of willfulness; for D, P must be found to be frivolous.

Does party have to prevail on all claims?  No.  All copyright claims?  No.  Any award amounts to some discretion.  Both parties eligible to get these costs and fees – courts are supposed to be even-handed.  

Criminal copyright infringement – p.962 – see FBI warning on movie DVD’s.  Infringement for commercial advantage; or, for private financial gain (e.g., your business many copies of business software to run your business without buying it).  Prosecutors focus on jumbo pirates.

Recidivism – can create higher awards.

No electronic theft prosecution – profit motive not required, just that the value of the work be >1000.  p.963

PREEMPTION

When the Feds and States collide, the Feds win.  

· Where Congress has all the power (foreign treaties, money printing, etc.).  

· Where the state does conflict with the face of law, where the states complement fed law.  This is where we have a problem.

· Where feds have moved into a field that they might have left to the states.  Problem area as well.

Can the states protect against sound recording piracy when the feds choose not to protect?  E.g., live sound performance bootlegging.  §301 – crafted to address these preemption issues.  

Compilation of numerical data,  – copyrightable

NBA case – real-time sports scores -- Court looks for something that is time sensitive; free writing; if the D’s allowed to do this it would threaten the very existence of P.

Katz case – HBO – 301 preemption – requires subject matter of copyright; equivalent as protected by copyright.  P said D stole his idea.  HBO is so much better, it is not even tv.  Is that the subject matter of copyright?  No, can’t copyright an idea.  However, Can they pursue this in state court?  Copyright casts a bigger shadow than itself – i.e., States can carry the protection of copyright beyond what the Feds do?  Useful articles NOT protectable.  Ideas NOT protected at the State level either.  Merger.

Unfairness, abuse – not qualitatively different – characterize the actor – no extra element.

Fraud – not an extra element.

K survives the extra element.  Have to have a “promise” – a promise is the extra element.

Pro CD case – not an express promise, but an implied one.  

+++

International – no such thing as World; all copyright is National, protected by specific legislation in that country.  The international principle that controls, is national treatment (if find yourself in Mexico, you will be treated as a Mexican).  This is how Berne Union works.  Certain minimal provisions – length of copyright term.  The berne union was the big, important treaty, TRIPPS – we adopt the berne standards; WIPO adopts TRIPPS.  TRIPPS added “most favored nation status”.  One country can’t play favorites.

+++

Final EXAM

· We get a virgin copy of the statute

· We get a story – copy to dig into the issues; this will be what is on the test.  

· Grades curved – don’t work together

· Not quite take home

· T/false questions

· “Short answer”/Limited essay q’s

· Multiple choice – and non-standard m/c

· Essay long and short
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