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Contracts II Ricks


I.  Proving Content 

A.  Interpretation

1)  Rules and Maxims of Interpretation  

· Expression unius exclusion alterius est:  The expression of one is the exclusion of the other.

· Noscitur a sociis:  It is known from its associates.  

· Ejusdem generic:  When a text lists a series of items, a general term included in the list should be understood to be limited to items of the same sort.  

· Omnia praesumunter contra preferentum:  Ambiguous terms must be construed against the drafter of the contract.  

· Ut magis valeat quam pereat:  It is a fundamental rule that a contract must, if possible, be so construed as to effectuate the intention of the parties and to sustain the contract, i.e., it is fundamental that an interpretation of a contract which results in termination of the contract is disfavored over one which affirms the existence of the contract.  

· When construing a contract on a printed form and there is a apparent conflict, writing prevails over printing, handwriting over typewriting, and typewriting over printing.

2)  Substantive Presumptions  

In general, a contract of employment that is indefinite and without stipulation for an implied minimum period is at the will of either party.

3)  Extrinsic Evidence  

a)  Ambiguity  

A policy term is ambiguous if it is reasonably susceptible to more than one meaning.  If there remains any doubt, the terms should be read in the sense which the insurer had reason to believe they would be interpreted by the ordinary reader and purchaser. The test to be applied is not what the insurer intended by his words, but what the ordinary reader and purchaser would have understood them to mean. REGIONAL BANK OF COLORADO
Rational interpretation requires at least a preliminary consideration of all credible evidence offered to prove the intention of the parties. Such evidence includes testimony as to the circumstances surrounding the making of the agreement, including the object, nature and subject matter of the writing, so that the court can place itself in the same situation in which the parties found themselves at the time of contracting. If the court decides, after considering this evidence, that the language of a contract, in the light of all the circumstances, is fairly susceptible of either one of the two interpretations contended for, extrinsic evidence relevant to prove either of such meanings is admissible. PG&E

b)  Usage and Practice  


Trade Usage

Trade usage is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.

Trade usage is to be used to reach the commercial meaning of the agreement by interpreting the language as meaning what it may fairly be expected to mean to parties involved in the particular transaction in a given locality or in a given vocation or trade. Nankuli

Predominate Factor Test 

Under the predominant factor test for hybrid transactions involving both goods and services, the test for inclusion or exclusion under the U.C.C. is not whether they are mixed, but, granting that they are mixed, whether their predominant factor, their thrust, their purpose, reasonably stated, is the rendition of service, with goods incidentally involved or is a transaction of sale, with labor incidentally involved.

B.  Implied Obligations  

1)  Warranties  

If a product is not as good as the seller has claimed it to be, the purchaser has a contract-based remedy for that deficiency under the UCC 3 types of warranty claims are available.

UCC 2-313 – Express Warranty breach - the product has breached an express warranty which was made at the time of the transaction

UCC 2-314 Implied warranty of merchantability - requires product to perform as reasonably expected 

UCC 2-315 Implied warranty of fitness for a particular purpose – 4 Requirements 1) Buyer wants product for atypical use, 2) seller is aware of this atypical use 3) Seller recommends product for atypical use and 4) Buyer relies on seller’s recommendation

Warranties may be disclaimed by the seller with certain limitations:

Express Disclaimer: The seller is basically free to disclaim express warranties, as long as done in clear, reasonable manner.  This is rare because seller’s are not required to make express warranties in the first place.

Disclaimers to Implied Warranties: These disclaimers must comply with strict procedural rules.   There are two types:

1. Explicit disclaimer:

· Merchantability:  must mention the word merchantability, doesn’t have to be in writing but if it is, must be conspicuous, can’t be buried in fine print. §2-316(2)

· Fitness for a particular purpose:  must be in writing & also be conspicuous, but doesn’t have to use any particular words.

2. Implied limitations & disclaimers – 

· Language of sale:  the lang. of the sale may implicitly disclaim the warranty.  If sale made as is this will implicitly exclude all implied warranties.

· Examination of sample of model:  buyer asked to examine a sample or model, of goods themselves, there’s no implied warranty with regard to defects that an examination ought to have revealed.             §2-316(3)(b)

· Course of dealing:  implied warranty can be excluded or modified by course of dealing, course of performance, & usage of trade. (i.e. Parties on prior K may create course of performance to the effect goods are bought as is in return for lower price).

Magnuson-Moss – an FTC Act that provides where a written warranty is made to a consumer, the warrantor MAY NOT disclaim or modify any implied warranty, so if maker or seller of a consumer good wants to give an express warranty in writing he must also give the two implied warranties.

Modifying Contract Remedies – instead of disclaiming warranties, seller may try to limit the buyer’s remedies for breaches of warranty or other K breaches, ie. Clause saying buyer’s remedies are limited to repair or replace defective goods or pars with no consequential damages.  Limited in 2 ways

Failure of essential purpose- if the remedy as limited by seller would fail of its essential purpose, standard UCC remedies come back into contract   

2)  Cooperation  

In the case of every contract there is an implied undertaking on the part of each party that he will not intentionally and purposely do anything to prevent the other party from carrying out the agreement on his part. Patterson

A promisor cannot rely upon the existence of a condition precedent to excuse his performance where the promisor, himself, prevents performance of the condition.  Billman
3)  Good Faith 

1. Common Rule (Centronics)– common rule is that under an agreement that appears by word or silence to invest one party with a degree of discretion in performance sufficient to deprive another party of a substantial proportion of the agreement’s value, the parties’ intent to be bound by an enforceable K raises an implied obligation of good faith to observe reasonable limits in exercising that discretion, consistent with the parties’ purpose in K.

Souter’s Four Part Test

A claim for relief from a violation of the implied covenant of good faith contractual performance potentially raises four questions: 

(1) Does agreement ostensibly give defendant a degree of discretion in performance tantamount to a power to deprive the plaintiff of a substantial proportion of the agreement's value? 

(2) If ostensible discretion is of that requisite scope, does competent evidence indicate that parties intended by their agreement to make a legally enforceable contract? 

(3) Assuming an intent to be bound, has the defendant's exercise of discretion exceeded the limits of reasonableness? 

(4) Is the cause of the damage complained of defendant's abuse of discretion, or does it result from events beyond the control of either party, against which the defendant has no obligation to protect the plaintiff?

2. Summers (subjective) – good faith performance is better understood simply as excluding behavior inconsistent with common standards of decency, fairness, & reasonableness, & with the parties’ agreed-upon common purposes & justified expectations.  Satisfaction clauses, being those involving fancy, taste or judgment. Can identify bad faith.

3. Burton (objective) – exercise of discretion for the purpose of recapturing opportunities foregone or bargained away at the time of contracting, with the identification of such foregone opportunities depending on objective analysis of the parties’ expectations as they may be inferred from the express K terms in light of the ordinary course of business & customary practice.  If an objective basis exists to infer that the parties never bargained away the right of either of them to do something, then one cannot be held in bad faith if they insist on compliance no matter what their subjective motive may be.  Condition calls for satisfaction as to commercial value or quality, operative fitness, or mechanical utility, dissatisfaction can’t be claimed arbitrarily, unreasonably, or capriciously.

C.  Parol Evidence  

The parol evidence rule does not of itself, therefore, forbid the presentation of parol evidence, that is, evidence outside the four corners of the contract concerning matters covered by an integrated contract, but forbids only the use of such evidence to vary or contradict the terms of such a contract. Parol evidence offered solely to vary or contradict the written terms of an integrated contract is, therefore, legally irrelevant.  Corbin & UCC View
COLLIERS, DOW AND CONDON

A contract must appear on its face to be incomplete in order to permit parol evidence of additional terms. If the contract appears on its face to be completely integrated, the court should simply accept that this is so, without looking to the surrounding circumstances.  Williston View (minority view)
MISSOURI v. MARYVILLE LAND PARTNERSHIP

II.  Conditions  

A.  Express Conditions  

In determining whether a particular agreement makes an event a condition, courts will interpret doubtful language as embodying a promise or constructive condition rather than an express condition (which must be strictly performed). This interpretive preference is especially strong when a finding of express condition would increase the risk of forfeiture by the obligee. Interpretation as a means of reducing the risk of forfeiture cannot be employed if the occurrence of the event as a condition is expressed in unmistakable language. Nonetheless, the nonoccurrence of the condition may yet be excused by waiver, breach, or forfeiture To the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange.  Oppenheimer
B.  Implied in Law or Constructive Conditions  

Sales of goods & land – if each party’s promised performance can occur at same time, court will normally require them to occur simultaneously, “concurrent conditions”.

Concurrent conditions are conditions precedent which are mutually dependent, and the only important difference between a concurrent condition and a condition precedent is that the condition precedent must be performed before another duty arises, whereas a tender of performance is sufficient in the case of a concurrent condition.  Where a contract created concurrent conditions, and neither party tendered timely performance, both parties were discharged.  Pittman (Had buyer tendered the purchase price, seller would have been obligated to tender deed to land)

Where one party’s perf. requires time – performance requiring time must ordinarily come 1st, this applies to K for services, a party who is to perform work must usually substantially complete the work before he can get paid if parties don’t otherwise agree.

In the case of building a school or house, One who has agreed to build a house on the land of another, and has substantially performed his contract, but has not completely finished the house nor delivered it, when it is destroyed by fire, is liable to an action for money advanced upon the contract and damages for its non-performance.

Tompkins v. Dudley

C.  Avoidance of Forfeiture  

1)  Substantial Performance  - Question of Fact
One of the most obvious factors in determining if a contract has been substantially performed is the extent of the nonperformance. The deficiency will not be tolerated if it is so pervasive as to frustrate the purpose of the contract in any real or substantial sense. The doctrine does not bestow on a contractor a license to install whatever is, in his judgment, "just as good." The answer is arrived at by weighing the purpose to be served, the desire to be gratified, the excuse for deviating from the letter of the contract and the cruelty of enforcing strict adherence or of compelling the promisee to receive something less than for which he bargained. O. W. Grun Roofing v. Cope
2)  Divisible Contract  

When the breaching party did not substantially perform, the court can find that the contract was divisible into mini-contracts and require that the non-breaching party pay for the part that was performed.   For a contract to be divisible, the performance of one party must be divisible into performances that are the “agreed equivalent” of a performance by the other party. 

3)  Equitable Avoidance  

2 Views: (Majority) A tenant is entitled to the benefit of the rule or practice in equity which relieves against forfeitures of valuable lease terms when default in notice has not prejudiced the landlord, and has resulted from an honest mistake, or similar excusable fault.  JNA Realty Corp v. Cross Bay Chelsea
(Minority-Nebraska) The power to create a contract by acceptance of an offer terminates at the time specified in the offer. Under a provision specifically designating the time within which notice must be given, that time is of the essence, and such provision is to be strictly construed.  Guy Dean's Lake Shore Marina, Inc v. Ramey

4)  Waiver  

Waiver generally means a knowing relinquishment of a legal right. (ie A party’s waiver of the right to enforce a term as a condition.)  With a waiver, one party’s behavior has lulled the other party into thinking the terms would be found in the parties’ actions, not in their words. 

A waiver, partaking of the principle of an election, like an election, needs no consideration, and cannot be retracted. It partakes of the nature of an executed transaction.  (An executory waiver requires consideration) American Locomotive v. Gyro

5)  Quantum Meruit  

Where the party receives value--takes and uses the materials, or has advantage from the labor, he is liable to pay the reasonable worth of what he has received.  Britton v. Turner
It is well settled that, even in the absence of a forfeiture provision, a vendee in default is not entitled to recover from the vendor money paid in part performance of an executory contract.  Satchell v. Van Brod
D.  Perfect Tender "Rule" for Goods  

(Majority) UCC 2-717 The buyer on notifying the seller of his intention to do so, may deduct all or any part of the damages resulting from any breach of contract from any part of the price still due under the same contract.   (Buyer can pay the amount due less the cost of cover)

The rule allows chiselers to get out of the contract by finding the slightest thing wrong and using that to reject.

Summers and White: (minority view)

We conclude, and the cases decided to date suggest, that the Code changes and the courts’ manipulation have so eroded the perfect tender rule that the law would be little changed if 2-601 gave the right to reject only upon “substantial” nonconformity. Of the reported Code cases on rejection, none that we have found actually grants rejection on what could fairly be called an insubstantial nonconformity, despite language in some cases allowing such rejection.

Right to Cure – Tucker v. Aqua Yacht Harbor pg 272,  UCC §2-608,  Public policy- minimize waste, before a buyer may revoke acceptance, seller must be allowed reasonable opportunity to cure, even though there may have been a breach of implied warranty.

A seller with no valid reason to be fearful that payment would not be forthcoming upon full delivery was without justification to rescind an installment contract even though the buyer breached the contract by failing to make a downpayment.  However, non-payment for a delivered shipment may make it impossible or unreasonably burdensome from a financial point of view for the seller to supply future installments as promised. Second, buyer's breach of his promise to pay for one installment may create such reasonable apprehension in the seller's mind concerning payment for future installments that the seller should not be required to take the risk involved in continuing deliveries. If any such consequence is proved, the seller may rescind. These embarrassments and apprehensions are normal consequences of non-payment; but they are not necessary consequences.  Plotnick v. Pennsylvania
If nonconformity goes to the essence of the contract, then perfect tender rule is in force.  Hubbard v. Utz 
E.  Anticipatory Repudiation  

Contract law allows a promisee to sue her promisor immediately if, prior to the time his performance is due, the promisor definitely and unconditionally manifests his inability to perform, or his intention not to perform, as and when promised.

The promisor may anticipatorily breach if he commits some voluntary act that makes it impossible for him to perform the contract when and as promised.

A promisee whose promisor has repudiated his obligation may elect to (1) do nothing, subject to the promisee's obligation to mitigate damages, and await the promisor's performance at the appointed time, (2) seek assurances from the promisor that, his apparent repudiation notwithstanding, he will perform as and when promised, (UCC2-609 (1), McDonalds), (3) cancel the contract or (4) bring suit against the promisor or otherwise act in reliance on the repudiation.  In order to recover damages for the promisor's repudiation, the promisee may be required to show that, but for the promisor's repudiation, she was ready, willing, and able to tender or perform at the appointed time.  A promisee who chooses to bring suit, to seek assurances, or to do nothing and await the promisor's performance may urge the promisor to retract his repudiation and perform as and when promised.  Whether the demanding party has reasonable grounds for insecurity  (to demand assurances) is a question for the trier of fact.

Contracts for installment payments of money are excluded from the general rule that anticipatory repudiation of a contract permits the aggrieved party to sue for damages resulting from future as well as past non-performance. Tomei v. Globalstar

III.  Basic Assumptions  

A.  Impracticability  

Performance would be infeasible from a commercial viewpoint; the promisor may be excused just as he would be if performance were literally impossible.  

Rule – except so far as a seller may have assumed a greater obligation, delay in delivery or non-delivery is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the nonoccurrence of which was a basic assumption on which the contract was made. U.S. v. Wegematic

3 part test 

A party relying on the defense must show (1) the unexpected occurrence of an intervening act, (2) occurrence such a character that its non-occurrence was a basic assumption of the agreement of the parties, & (3) that occurrence made performance impracticable.  In other words there can’t be any assumption of risk or foreseeability, Opera Co. v. Wolf Trap
B.  Frustration 

Where a party’s purpose in entering into the contract is destroyed by supervening events, most courts will discharge him from performing.  Distinguish from impossibility – the person seeking discharge is not claiming they can’t perform in the sense of inability.  Rather, they are claiming it makes no sense for them to perform because what they will get in return doesn’t have the value expected at time contract was entered into.

4 Part Test First, the purpose that is frustrated must be a principal purpose of that party and must be so to the understanding of both parties. Second, the frustration must be substantial, and so severe that it is not to be regarded as within the risks assumed under the contract. Third, the non-occurrence of the frustrating event must be a basic assumption. Finally, relief is not granted if it may be inferred from either the language of the contract or the circumstances that the risk of the frustrating occurrence, or the loss caused thereby, should properly be placed on the party seeking relief.  7200 Scottsdale Road General Partners v. Kuhn Farm Machinery

C.  Risk of Loss  

If there has not been a breach, the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant.  Trust Co. Bank v. Barrett

Buyer agreed to insure boat, seller had possession & dealership burnt down.  Person in possession should bear risk & insure loss, in better position according to public policy.  Hayward v. Postman
IV.  Remedies  

A.  Suspension of Performance  

B.  Damages 

1)  Introduction 

2.  Expectation  

The injured party may recover those damages which are the direct, natural and immediate consequence of the breach of a construction contract and which can reasonably be said to have been in the contemplation of the parties when the contract was made, and the reasonable cost of replacement or completion is the usual measure; however, when there has been a substantial performance of the contract made in good faith but defects exist, the correction of which would result in economic waste, the damages are the difference between the value of the property as constructed and the value if performance had been properly completed. The economic waste of the type which calls for application of the diminution in value rule generally entails defects in construction which are irremediable or which may not be repaired without a substantial tearing down of the structure; where, however, the breach is of a covenant which is only incidental to the main purpose of the contract and completion would be disproportionately costly, courts have applied the diminution in value measure even where no destruction of the work is entailed.  American Standard v. Schectman

3)  Reliance  

Reliance ( the damages needed to put the plaintiff in the position he would have been in had the contract never been made. These damages usually equal the amount the plaintiff has spent in performing or in preparing to perform.  Used whether where there is a contract but expectation damages can’t be accurately calculated, or where there’s no contract but some relief is justifiable.  Main situations in which awarded are:

a.
Profit too speculative – where expectation damages can’t be computed because plaintiff’s lost profits are too speculative or uncertain.

b.
Vendee in land contract – where the plaintiff is the vendee under a land contract, & the defendant fails to convey.  The reliance damages are down payment plus any expenses reasonably incurred.

c.
Promissory Estoppel - Where plaintiff successfully brings an action based on promissory estoppel, the suit is usually not truly on the contract but is rather in quasi- contract.  Court is trying to reduce injustice, so it gives plaintiff a half-way measure, less than expectation damages, but better than nothing.

d.
Limits on amount of recovery = plaintiff’s reliance damages are sometimes limited to a sum smaller than the actual expenditures.

i.
contract price as limit – where defendant’s only obligation under the contract is to pay a sum of money (contract price), reliance damages will almost always be limited to this contract price.

ii.
Recovery limited to profits – most courts don’t allow reliance damages to exceed expectation damages, however, the defendant has to bear the burden of proving what plaintiff’s profit or loss would have been.

iii.
Subtract amount of loss- the amount of the loss which defendant shows plaintiff would have suffered had the contract been performed is subtracted from plaintiff’s reliance recovery.

iv.
Plaintiff not normally is permitted to recover expenditures made before the contract was signed since they weren’t made in reliance on the contract.

e.     Cost to plaintiff, not value to defendant – when reliance damages are awarded they are usually calculated according to the cost to the plaintiff of his performance, not the value to the Д.

e.
Grouse v. Group Health – reliance damages come in 2 ways out of pocket & lost opportunity.

f.
Shelley v. Trafalgar House – Court came to wrong conclusion, can’t have reliance damages if K never achieved.

g.
Thompson v. Shriver - Only court holds promissory estoppel, should be limited to reliance damages.  Elements of promissory estoppel are:

i.
Promisor made a promise that he should have reasonably expected would induce action or forbearance on part of the promise 

ii.
The promise actually took action or refrained from taking action in reliance on the promise

iii.
&, injustice can be avoided only by enforcing the promise.

h.
Walters v. Marathon ( Awarded expectation damages, reliance wouldn’t work because out of pocket was increase on investment of property & lost opportunity= lost profit, only in this case because very rare.

i.
Estate of Bucci v. Bucci ( relied on promise with gratuitous consideration because she relied on contract, given expectation; courts usually always give expectation with these facts.

4)  Restitution  

Restitution is a claim founded on the equitable principle that a person who confers a benefit on another, and it is not a gift and not officious, ought to be paid for the benefit. 

Restitution is the value of the benefit conferred, but the value of the benefit is computed from the point of view of the non-breaching party.

HYPO:

A contracts to make repairs to B's building in return for B's promise to pay $10,000 on completion of the work. After spending $8,000 on the job, A fails to complete it because of insolvency. B has the work completed by another builder for $4,000. When the work is done, the value of the building to B is increased by a total of $9,000, but B loses $500 in rent because of the delay.

From B's point of view, the increased value of the building is $9000, of which $4000 was supplied by another builder, so $5000 was supplied by A. After deducting the $500 delay damages, we get $4500.

The party rescinding a contract must restore to the other party everything of value which he has received from him under the contract, or must offer to restore the same, upon condition that such party shall do likewise, unless the latter is unable or positively refuses to do so.  Whitson v. Lende

Restitution generally defined as the value to the Defendant of the Plaitiff’s performance, goal is to prevent unjust enrichment.

a.
When used – main uses are as follows
i.
A non-breaching plaintiff who has partly performed before the other party breached may bring suit & not be limited by the contract price, as she would be for the expectation & reliance measures.

ii.
A breaching plaintiff who has not substantially performed may bring a quasi-K suit & recover the value that she’s conferred upon the defendant,

b.
Market value – restitution is based on the value rendered to the plaintiff regardless of how much the conferring of that value costs the plaintiff & regardless of how much the plaintiff was injured by the defendant’s breach.  This value is usually the sum which the defendant would have to pay to acquire the plaintiff’s performance, not the subjective value to the defendant,

c.
Not limited to the K price – main use of restitution measure is that in most courts, it’s not limited by K price.  If the work done by P prior to D’s breach has already enriched D in an amount greater than the K price, P may recover this entire enrichment.  Makes restitution sometimes very attractive compared to reliance & expectation.

d.
Not available where plaintiff has fully performed

e.
Losing contract – restitution may even be awarded where plaitniff has partly performed, & would have lost money had the contract been completed.
5)  Limitations  

a)  Reasonable Certainty  

Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty. Pauline’s Chicken Villa v. KFC

b)  Foreseeability  

Where two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect to such breach of contract should be such as may fairly and reasonably be considered either arising naturally, i.e., according to the usual course of things, from such breach of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it.  Hadley v. Baxendale

i.
Arise naturally – the damages were foreseeable by any reasonable person, regardless of whether the Д actually foresaw them; or

ii.
Remote or unusual consequences – the damages were remote or unusual, but only if the Д had actual notice of the possibility of these consequences.

iii.
Parties may allocate risks themselves – the rule of Hadley may always be modified by express agreement of the parties.  If P puts D on notice of the special facts, this may cause damages to be awardable which wouldn’t otherwise be.  The parties could also simply agree that even unforeseen consequential damages shall be compensable.

c)  Mitigation  

The measure of recovery by wrongfully discharged employee is amount of salary agreed upon for period of service, less the amount employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment.  Employer must show that the other employment was comparable, or substantially similar, employee’s rejection or failure to seek other available employment of a different kind or inferior kind may not be resorted to in order to mitigate damages. Parker v. 20th Century Fox

6)  Non-Pecuniary Losses  

In any contract action, the damages awarded must be the natural and probable consequence of the breach of contract or those damages which were within the contemplation of the parties at the time of making the contract. Deitsh v. Music Co

Where a band breaches its contract and fails to appear and perform at a wedding reception, damages shall be awarded to the newly married couple. Out-of-pocket loss, i.e., the security deposit, or even perhaps the value of the band's services, where another band could not readily be obtained at the last minute, would not be sufficient to compensate the plaintiffs. In such case, the plaintiffs are entitled to compensation for their distress, inconvenience, and the diminution in value of their reception.

7)  Punitive Damages 

Rare, but can be awarded.  Many courts regard a party’s bad faith conduct in connection with a contract as being itself a tort, for which punitive damages may be awarded.  For instance, if a party breaches voluntarily, in order to make a better deal elsewhere, the court may find that this conduct constitutes bad faith punishable by punitive damages.

Although the general rule is that punitive damages are not awarded for breach of contract claims, they may be awarded when to do so would 'deter morally culpable conduct. It is not the form of the action that gives the right to give punitory damages, but the moral culpability of the defendant.  Werner v. Lewis

8)  UCC & Damages 
a)  Buyer's Damages  

· Tongish v. Thomas ( Co-op entitled to difference between market price & K price.  UCC says expectation damages discourages breach theoretically. UCC §2-711.

· KGM v. Fresh Rule – if covered then measure of damages is difference between cost of cover & K price, also get incidental & consequential damages.  UCC §2-712

· Fertico v. Phosphate Chem. ( Rule -Fertico’s profit made on the sale of a nonspecific article such as fertilizer, of which the supply in the market isn’t limited, shouldn’t be deducted from the damages recoverable from Phoschem.

· Schroeder v. Barth– buyer has burden of proving damages, appropriate measure of damages, preferred measure is cost to repair, others are: fair market value as warranted less salvage & fair market as warranted at time of acceptance less fair market value as received at time of acceptance.  UCC §2-714 (2)

b)  Seller's Damages  

When, under a valid contract to perform a specified work for a specified price, the plaintiff has done part and has been prevented from performing completely through the fault of the defendant, the legal measure of the plaintiff's damages is generally, for the profit.  Grinnell

C.  Agreed Remedies 

1)  Liquidated Damages  

A liquidated damages clause is a provision placed in contract specifying the consequences of breach.  Courts will enforce liquidated damages provision, but only if the court’s satisfied that the provision isn’t a penalty.  

Courts do not always enforce liquidated damage clauses. A liquidated damages clause is enforceable only when: the actual damages from a breach would have been difficult to determine accurately at the time of contracting, and

(1) The amount of damages specified in the clause is a reasonable estimate of damages, where the estimate is made at the time of contracting; or

(2) The amount in the clause is reasonably proportional to the actual damages as determined at the time of the trial.

Cases split between (1) and (2). (1) is a more lenient--more likely to enforce--attitude toward liquidated damage clauses.  And (10 is the rule in Southwest Engineering v. United States  UCC §2-718 uses  either (1) or (2)

2)  Agreement to Limit Damages 

Are generally enforceable

3)  Arbitration 

Arbitration under the Federal Arbitration Act is a matter of consent, not coercion, and parties are generally free to structure their arbitration agreements as they see fit. Just as they may limit by contract the issues which they will arbitrate, so too may they specify by contract the rules under which that arbitration will be conducted.  

An arbitration award is not open to review on the merits. This includes asserted errors in determining the credibility of witnesses, the weight to be given to their testimony, and the determination of factual issues.  CONTAINER TECHNOLOGY v. J. GADSDEN 
D.  Specific Performance 

Specific performance is often awarded in certain contracts for sale of goods--when the goods involved are unique or circumstances indicate the buyer cannot cover. UCC. §2- 716 
(1) it is generally available for breach of a contract to sell LAND; 

(2) it is not generally available for breach of an EMPLOYMENT contract.

Other Reasons to deny specific enforcement:

Difficulty of supervision: sometimes it would be hard for the court to ensure that the breacher would perform properly. The "cost" here is the difficulty of monitoring performance. For example: A prima donna opera singer refuses to sing. Would it make sense to compel her to sing? One consideration against doing so is that it would be difficult to evaluate whether she performed adequately. Suppose she is resentful and sings horribly, but claims that her voice was just not at its best. How would the court monitor?

Excessive cost of performance: there are cases in which the dollar cost the performer is so great that the court will not order Specific performance. Suppose a builder builds a house not quite in conformity to the plans--say it is one foot to far to the north. Should the builder have to tear the house down and rebuild it? The court will not order specific performance because it would be wasteful.

Cost to the judicial system: sometimes the problem is not that there is no good way to monitor but that monitoring will cost the judicial system money (the system will have to spend money making sure its order is enforced; spend court time and money on hearings, etc.)

V.  Third Parties 

A.  Assignment  

A contract right can be assigned unless substitution of a right of the assignee for the right of the assignor would materially change the duty of the obligor.  The power of acceptance standing alone cannot be assigned.


-Diff. artist to paint portrait is materially diff.


-Diff subject of the painting, however, would not be


-Diff. buyer of a requirements contract might be materially different if the new buyer has a substantially different requirement (small oil assigns to big oil)

A material change can occur in three ways:

(1) Duty is personal to the promisee in its NATURE: If the duty is personal to the promisee in its nature such as a personal service contract

(2) Duty is personal to the promisee in its EXTENT: If the extent of the performance required by the obligor would be materially different after the assignment (e.g. painting a house in a completely diff. city)

(3) Duty is personal to the promisee in its DURATION: If the duration of the obligor's duty depends on the promisee (e.g. duty to last as long as promisee lives, or duty to last as long as promisee is in business)

A valid assignment requires that the assignor/obligee manifest a PRESENT intention to transfer the right to the assignee without further manifestation of intention by the obligee.  Words of FUTURE intention like " I promise", or "I intend" are not sufficient. Remember also the manifestation of intention must by made to the proported ASSIGNEE and not to the obligor.

Clauses prohibiting assignments

The modern trend has been to promote the free assignability of contract rights. In fact, the UCC incorporates clauses which actually make certain prohibitions of assignments ineffective. UCC 2-210

1. All courts interpret such clauses as narrowly as possible.

2. Many courts hold that such clauses are generally only promises not to assign. Therefore, the assignment is effective, and the obligor has a cause of action against the assignor for breach of contract. On the other hand, if the provision states that the assignment is void then the purported assignment is ineffective. 

3. Many courts hold that a clause requiring the consent of the obligor to the assignment does not bar an assignment where the obligor unreasonably withholds consent.

4. The UCC has provisions which make any prohibition of the assignment of accounts ineffective.

B.  Delegation 

A delegation of performance is the appointment by the delegant/obligor of another person to perform his duties under a contract.

The delegation of performance under a sales contract, whether in conjunction with an assignment of rights or not, is governed by Tex. Bus. & Com. Code § 2-210(a) (1968). In many cases an obligor will find it convenient or even necessary to relieve himself of the duty of performance under a contract. The Code therefore sanctions delegation except where the delegated performance would be unsatisfactory to the obligee. Consideration is given to balancing the policies of free alienability of commercial contracts and protecting the obligee from having to accept a bargain he did not contract for.  Sally Beauty

Novation - the express agreement to accept the delegatee’s performance in place of that of the delegator.

A novation, as recognized in the law of contracts, is either the substitution of a new debt or obligation for an existing one which is thereby extinguished, or it is the substitution by mutual agreement of one debtor or one creditor for another where the old debt is extinguished. In either case the old debt must be extinguished. A novation may occur by substituting a new obligation or note for an existing obligation and releasing the obligation which previously existed. In such case the parties remain the same but the old obligation is extinguished. A novation may also occur where a creditor who held an obligation against his debtor agrees to and accepts in payment the obligation of a third party. In such case both the parties and the obligation change and the old obligation is extinguished.  Davenport v. Dickson

C.  Third Party Beneficiaries 

Modern rule is that intended beneficiaries may sue, but incidental beneficiaries may not.

The beneficiary of a will is not only a plausible but a classic "intended" third-party beneficiary of the lawyer's promise to his client and may enforce the duty so created.  Hale v. Groce

The port authority did not have a cause of action against the sub-contractor because it was not in privity of contract with the sub-contractor and was only an incidental beneficiary under the contract with the general contractor

Who is an intended Beneficiary?

1. A person is intended if the performance of the promise will satisfy an obligation of the promise to pay money to beneficiary, sometimes called creditor beneficiary.

2. A person is intended if the circumstances indicate the promise intends to give the beneficiary the benefit of the promised performance.  One may fall into this class even if purpose of promise is to give a gift to beneficiary (then they are called donee beneficiary).  Also if promisee’s purpose is some other business objective i.e. Tycoon K with Painter to paint portrait of X, a business friend, and deliver it to X.  Since Tycoon intends X to get benefit of Painter’s performance, X is intended beneficiary who may sue Painter; this is true even though motivation for gift is to get X to do business with Tycoon.

All others are incidental beneficiary with no rights to sue.

Standing to sue as a third-party beneficiary to a government contract depends on the intent of the parties as manifested by the contract and the circumstances surrounding its formation. Insofar as intent to benefit a third person is important in determining his right to bring an action under a contract, it is sufficient that the promisor must have understood that the promisee had such intent. No specific manifestation by the promisor of an intent to benefit the third person is required. ZIGAS v. SANGIACOMO

Generally, when government contracts with a private company for performance of a service, member of the public who is injured by contractor’s non-performance generally may not sue.  I.E. – contract between city and Water Co for Water Co to supply water to hydrants.  X’s house burns down when adequate hydrant pressure not given, X can’t sue Water Co because X not an intended beneficiary of the original K.

Exceptions – a member of the public may sue 

(1) if the party contracting with the government has explicitly promised to undertake liability to members of the public for breach of the K, OR 

(2) if government has a duty of its own to provide the service which it’s K for.  I.E.  A member of public is injured when street is improperly maintained my sue Contractor who is in contract with City for street repair.

