Civil Procedure Outline
Wilks Fall 2003
I. Personal Jurisdiction
a. In Personam - ∆ Herself. Remember the Due Process Circle – Full Faith and Credit – honor decisions over sister states if they had jurisdiction. State must have a statute that gives personal jurisdiction. For analysis first look if there is a statutory basis, then look for the constitutional basis (the due process circle). Types of jrd: General – Defendant can be sued in the forum on a claim that arose anywhere in the world. Specific – Defendant can be sued in the forum for a claim that arose in that forum.
i. Constitutional Limitations Analysis

1. Pennoyer v. Neff – raw physical power.  Presence equals power.   
A. Service of process

B. ∆ himself
C. ∆’s agent in forum
b. ∆ is domiciled in the forum
c. ∆ consents to jrd.
2. Hess v. Polaski
a. If you drive in a state and are involved in a wreck, you have appointed a state official for service of process in that state.
b. Expanded notice of consent to include implied consent.
3.  International Shoe
a. State has jurisdiction if ∆ has such minimum contacts with forum so that exercise of jrd does not offend traditional notions of fair play and substantial justice.

b. This is the test if ∆ is not present in the forum
A. Very flexible test. Expands availability of jrd. Effects of the test:  
1. Clear that you can get in personam jrd over ∆ w/out serving him the forum

2. Service can reach across state lines so long as ∆ has such minimum contacts…..
3. Case does not overrule Pennoyer
4. The test has two parts: Minimum Contacts and Fairness
4. McGee v. Int’l Life Ins.
a. ∆ solicited business in another state
b. Relatedness – π’s claim arose from ∆’s contact with forum state, court may overlook the minimum contact requirement
c. State’s Interest – Forum state had an interest in providing a courtroom for its citizens
5. Hanson v. Deckla
a. To be a relevant contact, it must result from ∆’s purposeful availment
b. Restricts jrd, ∆ must reach out to the forum state
6. World Wide Volkswagon 
a. Foreseeability that ∆ would get sued in that forum, that they would get haled into court in another state
b. The question is not if it is foreseeable that the product will get into another state
7. Burger King
a. Must have relevant contact before fairness is looked at.  
b. Burden is on ∆ to show unfairness of forum. Must show such an inconvenience that it is a severe disadvantage in litigation
A. Wealth of parties is not a factor to inconvenience
B. Due process protects from really gross forum, but not mere inconvenience
8.  Asahi
a. Stream of Commerce – Split Decision
b. Court’s Arguments
A. It’s a relevant contact if D put product in stream of commerce and could reasonably anticipate product could get to state C,D, or E
B. Need more than that – need knowledge or foreseeability that that product would get there, plus an intent or purpose to serve state C,D, or E
9. Burnham – Split Decision
a. Court’s arguments
A. Presence has historical pedigree. Presence is a basis by itself, presence in forum when served
B. Don’t care about history, all assessments must be looked at with minimum contacts, even if served in forum
10. General Jrd.
a. Perkins and Helicopteros
A. General Jrd if D has continuous and systematic (substantial) ties with forum.
11. Re-Cap Constitutional Analysis
a. Does one of traditional basis apply?  b/c if so, that argument alone  gives you jrd., or split? (Burnham)
b. Minimum Contact Analysis  
A. ∆ must have a relevant contact w/ forum!!
1. Purposeful availment – reaching out to forum.  Did product get there through unilateral act of a third party?
2. Foreseeability that ∆ would be haled into court in that forum.
B. Fairness 
1. Relatedness – Does π’s claim arise from ∆’s contact w/forum?
2. Convenience – Burden is on ∆ to show it is so gravely inconvenient or unconstitutional forum
3. State’s Interest – Forum state has interest in providing forum for π
4. π’s Interest 
5. Legal Systems Interest in Efficiency
6. Interstate interest in shared substantive policies
C. ****Note: all the fairness in the world cannot make up for relevant contact
ii. Statutes 
1. Long-Arm Statutes
a. California Type

A. Can reach to full extent of due process
b. Laundry list long-arm
A. Various things that can subject ∆ to jrd.
1. Usually specific jrd, for example; Can sue ∆ on claim that arises from her doing: contract to do business, transacting any business, committing tort in state, owning property in state
c. Wording varies from state to state, be careful
d. Same language in long-arm statutes can be interpreted in different ways
A. Some states say tort took place where it happened, some states say tort took place where it was manufactured 
b. In Rem/Quasi In Rem- Power over ∆’s Property 
i. In rem – dispute itself is about who owns that property
ii. Quasi In Rem – Dispute has nothing to do w/ ownership of property, we know ∆ owns it, but suit has nothing to do w/ it.  Use property as a jurisdictional basis.  Court must seize property at outset 
iii. Look for statute – it is an attachment statute.  Allow court to attach property that is w/in border that ∆ owns
1. Harris v. Baulk
a. Can attach both tangible land, watch, car
b. Can attach intangible bank accounts, stock options, business goodwill
2.  Scheifer v. Heitner 
a. For all assertions of jrd, ∆ must meet minimum contacts test.  
b. In quasi in rem, ∆ must meet minimum contacts
II. Notice and the Opportunity to be Heard – Service of Process on the ∆. Due Process requires ∆ be notified with the opportunity to be heard.

a. Service of Process – FRCP 4 20 days if you respond, 60 days if you waive

i. Process consists of a summons and a copy of the complaint
1. A summons is the official notice by the court of suit
ii. Service can be made by any non-party who is at least age 18
iii. How to serve
1. Personal service

a. Hand it to ∆

2. Adobe service

a. Serve ∆’s usual dwelling house, and 
b. Must serve someone of suitable age and discretion who resides there
3. Substitutive Service- serve ∆’s agent
4. Methods set forth by state law
**** At time luring and tricking is acceptable to give service i.e. Dixie Chicks tickets
iv. Service on a corporation

1. Must serve an officer or managing or general agent, must be someone w/ sufficient responsibility 

v. Where do you serve 
1. Throughout the forum state
2. Use of a long-arm statute
3. Exceptions:  
a. (4k1b) Bulge Rule- can serve outside forum state even w/out long- arm if service is w/in 100 miles from the federal courthouse (bulge rule). 
A. Does not apply to original ∆’s

B. Applies only to joined people under 14 or 19.
b. (4k1c/d) may be federal statutes, statutory interpleader
b. Constitutional Standard
i. Mullane
a. Notice must be reasonably calculated under all the circumstances to apprise the ∆ of the suit.
b. Red Flag – Notice by publication (constructive notice).  Almost always no good.  Though there may be few circumstance where publication will be good
c. Opportunity to be Heard
i. Replevin- seizing ∆’s property before they have the opportunity to be heard
1. Factors to protect ∆
a. π give an affidavit showing specifically why he is entitled to repossess 
b. Order of repossession should come from a judge, not the sheriff 
c. π post a bond to cover the ∆’s expenses
d. ∆ has to have a hearing at some point
ii. Reasons to set aside a default judgment 
1. Meritorious defense as to why ∆ was not present for hearing

2. Fraud

3. No fault or negligence on ∆’s part
III. Federal Courts must have Subject Matter Jurisdiction (SMJ)   
a. Diversity of Citizenship NOT residence!!
i. Between citizens of different states
1. Complete diversity- no diversity if any π is a citizen of the same state as any ∆
2. Citizenship of person
a. American – citizen of state where domiciled 
A. Must be present in that state, physical thing, must have subjective intent to make that your permanent home. You only have 1 domicile at a time!
3.  Citizenship of a corporation  
a. All states where it is incorporated;  and 
b. Where corporation has its principle place of business.  Corporation CAN be a citizen of more than one state.  It is a citizen of both, and not or can only be one ppb.  
A. Nerve center is where decisions are made, usually headquarters.  
B. Muscle center is where corporation does more stuff than      anywhere else.  
C. Total activities assessment is when you use nerve center unless all activity is in a single state.
4. Who are citizens of different states?

a. Citizens of representative suits  
b. Exceptions

A. Decedents 
B. Minors 
C. Incompetents
ii. Amount in controversy must exceed $75,000.00
1. Must EXCEED $75,000 not counting interest on the claim and costs
a. π’s claim governs, unless it is clear to a legal certainty that she cannot recover that much
b. π’s ultimate recovery is irrelevant to smj
2. Aggregation – must add two or more claims to exceed $75,000. 
a. Can aggregate claims if one π v. one ∆

b. Cannot aggregate if there are multiple parties on either side.
c. But…w/ joint liability claims, use total value of that claim
b. Federal Question: Is π enforcing a federal right?
i. Citizenship is irrelevant and no amount in controversy required
ii. Exclusive FQ

1. Patent, anti-trust civil rights, treaties, and interstate commerce cases

iii. Doctrine of Abstention

1. Federal courts can not hear certain types of cases because of the intricacies of state law i.e. divorce and probate matters

iv. Must have a case that arises under federal law

1. Well Pleaded Complaint Rule

a. Look only to π’s complaints.  Do NOT look at possible defenses.
b. It is the π’s claim itself that must arise under federal law 

c. Supplemental Jurisdiction 
i. Allows federal court to hear claims that it otherwise could not hear
1. π original claim MUST have gotten case into federal court somehow…it is the additional claim that lacks jurisdiction.

ii.  United Mine Workers
1. π (TN) →fq  ∆ (TN) 1st claim – okay → federal question 
2. π (TN) →sq  ∆ (TN) 2nd claim – not okay, does not arise under fq, and is not diversity jrd 
a. Federal court said it was okay through supp jrd because that 2nd claim was w/in same constitutional claim.
iii. Common Nucleus of Operative Fact – claims arise from same transaction or occurrence (t/o)
1. Does §1367(a) grant supp jrd to this claim?  Yes, if it arises from same t/o and even if it is against a different ∆
2. Does §1367(b) kill supp jrd?  Applies only to diversity cases and is very mechanical 

a. Only kills supp jrd over claims by π’s, and even then only very particular claims.
A. Claims by π’s under parties joined under rules 14, 19, 20 or 24
B. Claims by rule 19 π’s
C. Claims by rule 24 π’s
d. Removal – Transfer
i. Moving a case from state court to federal court §1441, 1446, and 1447
1. A one way street, can only remove a case from state to federal court
2. Remove only to the federal district embracing the state court where it was filed.  (venue provision)
ii. Rules

1. Can only remove w/in 30 days of service of the document which makes the case removable.  
2. Can remove to federal court only if it has SMJ
a. Two exceptions:
A. No removal if any ∆ is a citizen of the forum state  
B. Cannot remove a diversity case more than one year after it was filed in state ct.
IV. Venue – Not on Exam
a. Forum Non Conveniens – another court is more convenient
i. A court dismisses the case b/c there is a far more appropriate court somewhere else.  Why dismiss?...b/c cannot transfer.
ii. Piper (factors in FN6)
1. Ct. said this dispute belonged in Scotland.  Dismissed the case b/c can’t transfer over seas, but needs to be litigated.
2. Public Factors
3. Private Factors
V. Challenging Forum Selection
a. General Appearance— waives ∆’s ability to later dispute personal jrd

b. Special Appearance – allows ∆ to come into forum to only challenge personal jrd

i. Some states say this is the ONLY claim that can be raised not to ruin jrd

ii. But, most states use FRCP 12, and require you include ALL challenges w/in response
c. Collateral Attack

i. ∆ allows case to proceed without appearing in court, summary judgment against ∆, challenges the courts jurisdictional power in another forum
VI. Erie Doctrine: Generally only comes up in diversity cases when federal court must decide an issue.  The question is what law must the court apply? The Erie doctrine was a result of the problems arising after the Rules of Decision Act which states if there is no federal law on point, then use with state law. 
a. How do we know if something is substantive? Hanna v. Plumer
i. Erie Doctrine has two prongs.  Is there a source of federal law?
1. If there is a federal rule of civil procedure on point that directly conflicts w/ state law, you must apply FRCP, so long as FRCP is valid.
2. Rules Enabling Act – is the law arguably procedural, if so FRCP is valid
ii. Hanna Prong to the Erie Doctrine

1. Supremacy Clause – If there is a federal directive on point that governs this issue, it wins, it is supreme law of the land, so long at it’s valid.
b. If there is no FRCP on point…how do we determine substance? 

i. Guaranty Trust v. York
1. Guided by Outcome Determination, examples
a. Statute of limitations (SOL)

A. If in federal court and the s.o.l. hasn’t run, but in state court it has. It is outcome determinative and must follow state court rules.   
B. If the length of paper is the issue, it would be stupid and clearly procedural.
ii. Byrd
1. Balancing Interests 
a. State law said a particular issue was to be determined by the judge, not jury. There is no federal rule on point. Don’t know if it is outcome determinative b/c jury and judge may have made the same decision.
b. Will go w/ state law, unless federal judicial system has an interest in doing it differently. 
iii. Gasparini
1. NY law set a standard for the court to use in ordering a new trial for excessive damages.  Was this substantive?  Yes, fed ct must follow NY law.
2. Allowed an appellate court to apply this standard de novo (on its own). 

3. Was this substantive?  No, fed ct has power to apply its own law.
a. Examples

A. Is there a federal directive on point?  Yes…is it valid, yes…done.
B. Is there a federal directive on point?  No…Is it outcome determinative?  
iv. Twin Aims of Erie (from Hanna)
1. To avoid forum shopping  
2. Inequitable administration of the law
a. Ask the question: If federal judge does her own thing, will it cause litigants to flock to federal court
A. Can’t do it, it would be unfair to state people who can’t meet diversity
VII. Pleadings – Documents to set forth claims and defenses
a. Rule 11: Requires attorney to sign all documents to certify the document is not frivolous.
i. Procedural Aspects

1. Continuing certification that the document is not frivolous today or in the future
2. Sanctions are discretionary; they may be imposed for violation, but are not required
3. Motion for violation is first served 

a. Safe harbor provision- the other side has a 21 days to fix problem before motion is filed
b. Complaint 

i. Notice Pleading: Rule 8a
1. A statement of the grounds of SMJ
2. A short and plain statement of the claim showing that the pleader is entitled to relief
3. A demand for judgment
ii. Special or Fact Pleading: Rule 9 
1. Must plead w/ detail in certain areas  

a. Fraud, mistake, or special damages

c. Pre-Answer Motions Rule 12:

i. Tells ∆ when you get served, you must do one thing w/in 20 days, either bring a 
motion or give a pleading
ii. 12 (b) – can raise these defenses in either a motion or answer

1. SMJ
2. Personal jurisdiction
3. Venue

4. Insufficient process – problem w/ documents

5. Insufficient service of process – problem w/ service of documents

6. Failure to state a claim for which relief can be granted (Demur)
7. Indispensable parties
iii. 12 (g)(h) – waiver rules
1. 12 (b)(2)(3)(4) and (5) must be put in the first rule 12 response or else they are waived!
2. 12 (b)(6) and (7) can be raised any time through trial
d. 12 (b)(1) can be raised anytime, smj is NEVER waived
e. ∆’s Response is an answer is an answer
i. Rule 8(b) Respond to allegations of the complaint.  Admit, deny, don’t know. 

***Note: Failure to deny is treated as an admission on all allegations except damages

ii. Rule 8(c) Raise affirmative defense

1. Injecting a NEW fact
a. SOL, SOF

b. Qualified Immunity

A. C.L. doctrine provides ∆ with an affirmative defense against certain actions arising from the performance of official duties

2. Must plead them or you run the risk of waiving them

f. Rule 15 Amending Pleadings

i. Three basic rules
1. π has a right to amend once before ∆ serves her answer
2. ∆ has a right to amend once w/in 20 days of serving her answer
3. If no right to amend ask for leave of court, permission from court.  Courts are liberal about this.
ii. Amended Pleading: 
1. Relation back 
a. Amendments relate back to the date that the original pleading was filed and original pleading must have given adequate notice of the claim asserted in the amended complaint. 
2. Changing Party

3. Conform to Evidence
4. Due Process Limitation
iii. Variance – comes up at trial, where evidence at trial does not match what we pleaded
1. When this evidence is presented, other party does not object to it

a. Evidence comes in and treat pleading as if it already had that cause of action in it
2. When other side does object

a. Evidence does not come in, but party can move to amend to include it

g. Burdens

i. Pleading- one party must allege that element of claim of defense

ii. Persuasion- to persuade the trier of fact that your facts are more likely than not to have happened

iii. Production- at trial one must produce evidence, witnesses, documents

VIII. Joinder – Parties. Even if you meet joinder, must go on and assess every claim to determine if there is smj.
a. Claim Joinder by the π  18(a)
i. π can assert all claims she has against ∆, even if they are all unrelated

b. Claim Joinder by ∆

i. Counterclaim 13 (a)(b) 
1. Claim against an opposing party
2. Compulsory Counterclaim – one that arises from the same t/o as the π’s claim against ∆.  Must be asserted in the pending case, or you waive right to bring it later. Only case in which must use it or lose it.
3. Permissive Counterclaim - does not arise from same t/o of π’s claim.  May assert here, but can bring a separate action.  
a. Permissive counterclaims must meet SMJ requirements!!!
ii. Cross-Claim  Rule 13(g)
1. Claim against a co-party and must arise from same t/o as underlying dispute.  Don’t have to assert it here if you don’t want to, can bring action later.
c. Permissive Joinder of Parties 20(a) 
i.  May sue parties together if claims arise from same t/o, and give rise to at least one common question. 
d. Compulsory Joinder of Parties 19 
i. Must be joined if possible
1. If a party is need for just adjudication is amenable to process and her joinder will not destroy diversity or venue, she must be joined.
ii. Where joinder is impossible
1. The court must consider:
a. Whether the judgment in the party’s absence would prejudcie her or the existing parties; 
b. Whether the prejudice can be reduced in shaping the judgment;
c. Whether a judgment in the parties absence would be adequate; and
A. Whether the π will be deprived of an adequate remedy if the action is dismimssed
2. Involuntary π
a. Compulsory joinder of a non-party as a π 
b. Usually in patent or copyright cases

e. Impleader Rule 14
     
i. ∆ is joining somebody who owes indemnity or contribution  


f. Intervention 24
i. Joining somebody new, she is actually joining herself.  She chooses whether to be a π or ∆
1. Intervention of Right – Must show that A’s interest may be harmed if she is not joined, and her interest is not adequately represented right now
2. Permissive Intervention – A’s claim or defense has at least one question in common w/ the case

g. Interpleader 22
i. Multi-party litigation – permits a person in the position of a stakeholder to require two or more claimants to litigate among themselves to determine which, if any, has a valid claim where separate actions might result in double liability on a single obligation. The property is given to the court for litigation of ownership. 
	Issue
	Statutory Interpleader
	RULE 22 Interpleader

	SMJ

(Diversity)
	Minimal Diversity; determined as b/t claimants
	Complete Diversity; stakeholder on one side & claimants on the other.

	SMJ (Amt in Controversy)
	$500.00
	$75,000 +

	Personal JRD; Service of Process
	Nationwide Service of Process
	Need Personal JRD; service under Rule 4

	Venue
	Residence of one or more claimants
	Residence of any claimants (if all from one state); district where dispute arose; district where property is; district where any claimant found if no other basis for venue

	Injunctions
	Statutory authority for injunctions (28 USC §2361)
	Only basis is provision in 28 USC §2283 for stay “where necessary in aid of jurisdiction.”


ii. Class Action Rule 23: A representative is suing on behalf of a class of people.
1. Initial requirements – must meet all four requirements 23 (a) – A judge certifies the class when the requirements are met. 
a. Numerocity- too numerous for practical joinder to have them as co-plaintiffs
b. Commonality - something in common question among all class members
c. Typicality- Reps claims are typical of the class
d. Adequacy- Rep and her lawyer must adequately represent the class
2. Must satisfy one of the types in Rule 23
a. Class Action Requirements

A. Common questions must predominate 
B. Class action is the superior method for resolving the dispute

1. Can you use b(3) for mass tort? 
a. Example: There is a bus accident, 80 people hurt and will have different damages, but will have same predominant question. This is arguable

C. Notice to the class members.
1. In the b(3) class action, notice is required and Rep has to pay to give that notice.
a. What is that notice?  Must tell them they have a right to opt out.
2. No notice is required in b(1) or b(2) class action
D. Who is bound by a class judgment?  
1. All class members except those who opt out of a b(3)

2. You cannot opt out of a b(1) or a b(2), only out of a b(3).
E. Subject Matter Jurisdiction – must have it, obviously it could have an fq.  What about trying to get diversity?
1. For citizenship, only rep must be diverse from ∆
2. Amount in controversy – courts are split
a. Zahn – sup ct. said each member of the class must claim more than $75,000.
b. But §1367 overrules Zahn and allows case to go forward as long as Reps claim exceeds $75,000.
c. Split – 3 circuits say Zahn is still the law, 4 circuits say §1367 applies
IX. Discovery: Finding out about info before case.  Want to decide case on merits, not surprise. Discoverable information is relevant to the case. 
a. Required Disclosures 26(a) Parties must give up info even if parties don’t ask for it.
i. Initial Disclosures – comes up early in litigation.  Must identify:
1. People and documents w/ discoverable info that you may use to support your claims or defenses.
2. Parties can avoid this initial disclosure by court order or stipulation (agreement of the parties)
3. Some cases are exempt 26(a)(1)(e)
ii. Experts 26(a)(2)
iii. Pre-trial required disclosures 26(a)(3)
1. Late in litigation and close to trial, must give info to other side and file with the ct even though info wasn’t asked for
b. Discovery devices and tools
i. Deposition – 10 oral or written depositions of  parties and nonparties

1. If you don’t subpoena a non-party, she does not have to show up
2. Protective order may be obtained Rule 26(c) to limit the nature and scope of examination or to terminate examination if discovery is abused

ii. Interrogatories –  25 written questions answered by parties only under oath in writing
iii. Request to Produce Documents – can be used against a non-party w/ subpoena

iv. Medical Exam – Must have a court order
v. Request for Admission – only to parties, to admit or deny any relevant 


     discoverable info
vi. Under Rule 26 (g) requires counsel to sign discovery requests and responses to certify they are not frivolous.  Parties sign them under oath as well.
c. Scope of Discovery
i. Standard 26(b)(1) provides you can discover anything relevant to a claim or defense of any party 
1. Relevant is when it is reasonably calculated to lead to admissible evidence
ii. Privileged matter is not discoverable because it is confidential communication protected by privilege

1. 26 (b)(3) Work Product material prepared in anticipation of litigation.  
a. Work product is immune from discovery – I’ve done my own investigation, you can’t ride on mine, you must go do your own

b. Work product protection can be overridden if: 

A. Show substantial need; and
B. Show that the info is not otherwise available to them
1. Witness has died

2. Skid marks have washed away
c. Some work products are absolutely protected
A. Mental impressions

B. Conclusions

C. Opinions

D. Legal theories
d. Duties of a magistrate

i. Hear motions and discovery matters

ii. Can act as a judge for entire case if parties agree

X. Pre-Trial – Adjudication

a. 12 (b)(6) – Motion to dismiss for failure to state a claim (demur)
i. Cannot look at evidence, only looks at the fact of complaint. Court asks if everything the π said was true, would the π win the judgment? No claim as a matter of law, most courts will dismiss without prejudice
b. Summary Judgment Rule 56
i. Court can look at evidence. The standard – you have to show that there is no dispute on a material issue of fact and that you are entitled to judgment as a matter of law.
ii. The purpose of a trial is to resolve disputed facts, therefore if there is no dispute a trial is not needed
iii. This is still a discretionary area and courts are still cautious.
1. Rarely granted for party with the burden at trial, not impossible

2. More rarely given in torts than in contracts

3. Can NEVER resolve a dispute of fact in summary judgment
XI. Alternative Dispute Resolution

a. Adjudicatory

i. Decision usually made be a third-party and are binding

ii. Types are the traditional court proceedings

1. Administrative hearings

2. Arbitration

3. Trial by special judge

b. Non-Binding

i. Parties retain control over their conflict aka two-party negotiation

ii. Decisions are considered advisory only, therefore they are not binding

iii. Types are usually mediation and neutral case evaluation

1. Moderated settlement conferences

2. Mini-trials

3. Summary jury trials

4. Non-binding Arbitration

c. Contracts not to litigate

i. Contract to dismiss: Π will dismiss lawsuit in exchange for $ or specific performance

1. Release

2. Release with motion to dismiss

3. Covenant not to sue

4. Covenant not to execute

ii. Contracting for Confidentiality

1. Return of documents

2. Confidentiality

a. Protects compromises and offers to compromise by rendering them inadmissible to prove liability

iii. Contracting for Judgment

1. Two JRD Views

a. Judgment can be undone because judgments belong to the parties

b. Judgment can not be undone because they are public property

iv. Contracting for Arbitration
XII. Trial 
a. Right to a Jury Trial
i. Jury decides resolution of fact, judge gives instruction on law.
ii. Right is governed by 7th amendment (applies only in federal court, not in states)

1. Preserves right to jury trial in actions at law, but not in suits at equity. Locked into a historical test.  Must decide whether there would have been a jury trial in 1791 and must look to common law of England in 1791. How do you determine difference b/w law and equity in our system now that it has merged?
a. Distinction b/w is the remedy

A. Law – remedies are damages, compensatory
B. Equitable – remedies are injunction, specific performance, reformation, rescission (not adequate remedy at law)

1. Clean hands doctrine- can not receive equitable relief because π did not act in good faith, etc. 
b. Judge recuse himself when he has personal bias:

i. Related (within the third-degree) to one of the parties

ii. Prior knowledge of the case

iii. Acted as a lawyer or partner in earlier proceedings of the same case

c. Rule 48 Jury Selection
i. Two part-process

1. Pool of jurors is summoned
2. Ultimate jury is selected through a process of questioning potential jurors “voir dire”
a. Each side has unlimited strikes for cause i.e. juror is related to a party
b. Each side has three peremptory strikes – no reason needed – but these must be used in a race and gender neutral way
A. Batson hearing- If you see a pattern of race being used to eliminate juror’s can request a hearing
ii. Challenge of array- the jury is not a good representation of the community

d. Motions
i. Motion in limine
1. Pretrial request that certain inadmissible evidence not be referred to or offered at trial

ii. Motion for a judgment as a matter of law (JMOL) Directed verdict –takes decision away from jury.  
1. Can only move after the other side has had its chance to present evidence
a. ∆ could move twice

A. At close of π; and 
B. Again at close of all evidence

b. But π can only move once at close of all evidence
2. Standard – reasonable people could not disagree on the result, so clear.  This is very rare, b/c it is very similar to summary judgment.
3. Raises the following issues

a. Credibility: which witness is telling the most convincing story?

b. Inference: what conclusions can one rationally draw from undisputed facts?

c. Evaluation: do the physical facts constitute, for example, negligent behavior?

d. Substance: for example, is knowledge by the ∆ an element of the claim?

iii. Motion for a judgment not withstanding the verdict (JNOV) 
1. Case has gone to jury, and they have returned a verdict.  
2. Court steps in and says no, jury was wrong, a reasonable person could not have reached that conclusion.
3. Motion for jmol at the close of all evidence is a prerequisite to the jnov. If it is not brought up before, you have that waived right.
iv. Motion for a new trial – problem with the judgment and want to start a new trial as opposed to appeal.  Less radical than renewed jmol.
1. Flawed procedures

a. Judge concludes that the process leading up to the verdict was flawed

2. Flawed verdict

a. The verdict is unjustifiable

b. Verdict given against the weight of the evidence

v. Terms to learn
1. Sua sponte

a. Court does something on it’s own, for example

A. The court took notice sua sponte that it lacked jurisdiction over the case

2. Writ of mandamus

a. Court order for public official or lower court to perform a duty required by law

e. Conditional new trial
i. Jury award was too high, ∆ moves for new trial: Remittitur - ct will grant new trial unless π agrees to take a lesser reward. 

ii. Jury award is too low, π moves for a new trial:  Additur- ct will grant a new trial unless ∆ agrees to add to damages.  
1. This is unconstitutional b/c violates 7th amendment so this is not allowed in fed ct and is allowed in state ct
f. Offer of Judgment

i. Anytime ∆ offers settlement 9 days before a trial and the judgment is less than offered ∆ can get any costs incurred after the offer of judgment was refused

XIII. Final Judgment

a. Verdict

i. General

ii. General with special interrogatories

iii. JNOV

iv. Remittitur

b. Damages

i. Compensatory

1. Use broad evidence rule to help determine the value

2. Look at the item at the time of the loss

ii. Punitive 
1. Guidelines

a. The degree of reprehensibility

b. The relative amount of actual damages involved

c. The relative civil penalties imposed in comparable areas

2. If there is more than a single digit multiplier b/t the actual and punitive damages, then punitive damages are suspect

XIV. Appeal
a. Final Judgment
i. The courts last action that settles the rights of all parties and disposes of all issues in controversy, this does not include costs and assessment of attorney fees

ii. Parties are not able to appeal their case until there is a final judgment on the merits

b. Interlocutory Review: Can appeal even w/out final judgment
i. Statutory
1. 1292 (a) Certain kinds of orders, mostly about injunctions
2. 1292 (b) Chance in certain cases that the trial judge can certify
ii. FRCP

1. 23(f) Court has discretion to review an order about class action status
2. 54(b) Cases w/ multiple claims or parties, allows trial judge to expressly direct judgment, to say there is no reason to delay sending it up
iii. Case made
1. Cohen v. Beneficial aka Collateral Order – 

a. Conclusively determines the disputed questions
b. Trial ct has resolved the issue completely separate from the merits of the action
c. It is effectively unreviewable on appeal from a  final judgment
XV. Res Judicata and Collateral Estoppel – Claim and Issue Preclusion

a. Res Judicata – Claim Preclusion
i. Once a final judgment on the merits has been rendered on a particular cause of action, the claimant is barred by res judicata from asserting the same cause of action in a later lawsuie

ii. Requirements

1. Same Claim

a. Must show both cases were brought by the same claimant against the same ∆

b. Must show both cases involved the same claim.  
A. Majority: all rights to relief arising out of the same t/o

B. Minority: primary rights – there is a different claim for each right invaded.  
2. Judgment on the Merits

a. On the merits: can be on the merits even if did not litigate; i.e. default      judgment. 

A. Any judgment in favor of the claimant will be deemed as on the merits. 

B. A judgment against the claimant is usually on the merits, but there are several ways a claim can be dismissed on something other than the merits; for example
1. SOL or failure to prosecute

C. FRCP 43 All involuntary dismissals are to be treated as on the merits, unless they were based on jurisdiction, venue, or indispensable parties. 
iii. Goals of res judicata

1. Efficiency

2. Prevention of inconsistency

3. Finality

b. Collateral Estoppel – Issue Preclusion
i. A judgment binds π or ∆ in a subsequent action on different causes of action between them as to issues actually litigated and essential to the judgment in the first action

ii. Requirements
1. The same issue was litigated and determined 
a. If a default or consent judgment is entered, there is no collateral estoppel as to the fact issue that would have been tried had the case gone forward

2. The issue was essential to the judgment 
a. It must be clear exactly how the issue was decided by the trier or fact

b. The judgment must depend on the issue of fact decided. 

A. Essential fact rule reduces the number of cases in which collateral estoppel can be applied, thus eliminating some of the burden from the first suit

B. Example: Andie sues Barnie, both found negligent.  Finding that Andie is essential b/c once π is found contributory negligent, he loses.  π negligent is essential; ∆ negligent is not essential.
iii. By who is collateral estoppel asserted?  
1. Mutuality rule

a. Since a judgment cannot be used against a person who was not a party, that person has traditionally been barred from taking advantage of the judgment. However, this is not a part of due process and has been rejected by some courts in two ways:
A. Defensive non-mutual collateral estoppel- asserted by a ∆ to prevent a π from relitigating an issue previously decided against the π and for another ∆
B. Offensive non-mutual collateral estoppel
1. Parklane factors

a. Stranger wishes to assert collateral estoppel could not have easily joined the original action

b. ∆ had fair and full opportunity to litigate in original claim

c. ∆ did fully litigate the issue in the original claim

d. Subsequent action was foreseeable 

Look to their citizenship and not their representative














TP∆ (3rd Party ∆) not a cross-claim, not a party yet, bringing in new party


      	                ↑


	    π  →  ∆1


If I lose this case, I should not have to pay total, somebody out there owes me, or owes me a share.


I want to bring that person to deflect my liability in i.e. insurance co. or contribution b/w joint tortfeasors


      		 TPD 


 	                  ↑


	   π     →   ∆1


π v. TP∆


π may assert a claim against TP∆ if arise out of same t/o, and TPD may assert a claim against π if arise out of same t/o…if they meet smj.





Traditional Basis for Exercising Personal JRD





Expands Availability of JRD





TX → AK


      → TN


if filed in a TN state court, ∆’s cannot remove it


if π dismisses claim of TN, not AK can remove it





The following types of cases do not require diversity:


Class Action, Supp. JRD, and Statutory Impleader





Case 1 has gone to judgment, case 2 is pending now…question is, does the judgment in case 1 stop us, preclude us, from litigating in case 2? 


General rule:  The court in case 2 applies the preclusion law of the jurisdiction that decided case 1.  Same thing is true if a federal court is involved.  


 Semtek 2001


Case 1 is in federal court, case 2 is in a state court.  By the general rule case 2 should apply federal rules of preclusion.  If case 1 was in federal ct under diversity jrd, then Semtek says that federal law will usually adopt the state law of the state where it sits.








Forum Selection Clause


Good reason to limit forum


Reasonable notice





Conflict Rule: Court looks to conflict laws of the forum state to see which state laws to apply





Necessary party: absence does not = dismissal


Indispensable party: absence = dismissal








Pretrial Conference: Parties meet to exchange initial disclosures








