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 Professor Bauman 

Class Notes of Charles Capps 
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Tort  (Black’s definition) 1. A civil wrong for which a remedy may be obtained, usually in form of damages, 2. Branch of law dealing with such wrongs

Intentional Torts

Damages awarded for injuries caused intentionally and accidentally

If the facts satisfy a cause of action, then “prima facie” evidence exits



Intent



What is the meaning of the “Intent” necessary for an intentional tort?



Intent as a purpose, or desire to accomplish a particular result


Knowledge that a result is substantially certain to occur!



You do not need to have intent to cause harm, you just have to have



“Knowledge that a result is substantially certain to occur.”

“Writ of Trespass” [trespass is a civil wrong] of English Chancellery Law


-Defendant is liable regardless of their state of mind

-Trespass includes harms directly caused and indirectly caused

Affirmative Defense – facts that provide a defense to the tort


These defenses include showing:

(1) that the action was not unlawful,

(2) that the act was unavoidable, and 

(3) that one had no intent.

Liability Based on Fault

Brown v. Kendall


What distinguishes “trespass” from “trespass on the case”?


What distinguishes “fault” from “strict liability”?


What distinguishes unlawful intention (meaning to cause harm) 

from negligence (did not mean to cause harm)?

The error in Brown v. Kendall was the instructions that were refused

Can five year old have the intent necessary to commit an intentional tort?
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Intentional Torts (continued)

Plaintiff has the burden of proof

Pay attention to procedural posture  

(Complaint may be called an “Original Petition”)

A complaint sets forth facts that the Plaintiff will prove at trial

Once complaint and answer is on file, then the case is at issue

Affirmative defense – shows that even if plaintiff’s case is proved, the affirmative defense will protect defendant; example: self-defense.


Progress of a Civil Lawsuit



P:
Complaint – states a “cause of action”



D:
1.  Attack sufficiency of complaint (attack on the pleadings)




    “Demurrer”; “motion to dismiss” 

2. a.  Answer (admit/deny allegations)

b.  Affirmative Defenses

P&D:
Discovery

PorD:
Motion for Summary Judgment (MJWT) (No issue of fact)

PorD:
Trial

a. P’s case

b. D’s moves for Directed Verdict (No issue of fact)

c. D’s case

d. Motion for Directed Verdict
e. Jury instructions

f. Jury verdict

Loser:
JNOV (judgment notwithstanding the verdict) or new trial


Appeal of Trial Court’s order

Cannot file appeal until you first have a Final Judgment (Verdict)

Jury has two jobs:  (1) decide on what the facts are, and 

                                 (2) apply the law to the facts.

Battery: harmful or offensive contact that disturbs dignity of another person;

               “Essence” of battery is one of personal indignity; “harm” could be a direct,

               or indirect physical contact, or an offensive contact, like being humiliated.

 
   “Harm” – a dangerous word, legally; it can and will mislead you


Fisher v. Carrousel Motor Hotel (1967)

Shaw v. Brown & Williamson Tobacco Company (1997)

For battery you need: 

(1) Intent – knowledge with substantial certainty, 

(2) A harmful or offensive contact, and 

(3) Result that is indeed a harmful or offensive contact.

Battery – D intended to commit a harmful or offensive contact

D is liable for the harm caused (inflicted), regardless 

if it is more than thought!   


Assault - is intent and apprehension of a harmful or offensive contact

Assault is apprehension of a harmful or offensive contact that is immediate,

     possible, and “imminent.”

For assault and battery, the intent element is the same:

The “essence” is personal indignity

It is NOT fear, but ANTICIPATION of fear that counts

8/21
Intentional Torts (continued)

Assault, False Imprisonment, Trespass to Land, Trespass to Chattels

A threat of future harm is NOT assault; it is NOT a threat of imminent harm

Elements of Assault

An actor commits assault if he acts intending 

a. to cause a harmful or offensive contact, OR

b. to cause imminent apprehension of such a contact, AND

The actor has the apparent present ability to inflict the contact, AND

Apprehension of harmful or offensive contact actually Results.

Transferred Intent

Intent can “transfer” from person to person, as where A intends to hit B, misses, and hits C by mistake.  Intent can transfer from tort to tort, at least in some circumstances.  Compare the intent element of Battery with intent element of Assault.


Summary Judgment – there is no dispute of the facts and Court claims facts

  presented do NOT meet definition of the allegation(s)


Elements of False Imprisonment

An actor commits false imprisonment when

1. he acts

2. intending to confine the Plaintiff

3. P is in fact completely confined

4. P is aware of the confinement OR

suffers actual injury from the confinement.

Meaning of “Confinement”  Confinement means P is effectively restrained from movement in any direction.


Confinement can be achieved by:

1. Physical barriers

2. Threats of physical force

3. Confiscation of important possessions that practically prevent P from leaving (e.g. clothing, car keys, etc.)

4. If D controls the use of exit and denies it; P is NOT confined if a practicable exit (one NOT involving great danger or risk) exists

Trespass to Land


The Traditional View

An actor commits trespass to land when he intentionally enters or causes an entry onto land of another. Entry (it used to be a tangible, physical invasion) can be made above or below the surface of the land. Actual harm to the land is NOT required. [Example: $1.00 = nominal damages]


Modern Approaches

Trespass interferes with the owner’s right to exclusive possession of the land. Trespass can occur by means of physical invasion of microscopic particles if the result is an interference with the right of exclusive possession. When the invasion involves microscopic particles, the P must show actual damages to the property.

Question: What about radiation?

Nuisance: protects the use and enjoyment of your land without the interference from others

Injunction – is a Court Order to make someone do or NOT do something

US District Court is the Federal level “Trial Court”
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Trespass to Chattels (Tangible Portable Personal Property)

The taking away of or damage to tangible personal property. Usually “Trespass to Chattels” is used when the interference or damage is NOT serious enough to amount to Conversion. Actual damage to or loss of use of the chattel is required. Damages are for the value of the loss of use or cost of damage to the chattel.

Conversion

Conversion is the wrongful exercise of dominion over the personal property of another. Dominion “includes taking, substantial use, altering, destroying, selling, and buying.” This tort only applies to tangible personal property. Regarding damages: D must pay P the full value of the property at the time of conversion.

Intentional Infliction of Emotional Distress

An actor commits a tort when:

1. the actor engages in extreme and outrageous conduct,

2. intending to cause extreme emotional distress, OR 
with recklessness regarding the infliction of such distress, AND

3. severe emotional distress results (must be of a long lasting effect).

Recklessness means you know what might happen and you do not care (they’re different)

Outrageous! means the average person would cry “Outrageous!” if you described the situational behavior to them. Outrageous conduct can include: 

(1) harassment of a vulnerable individual,

(2) abuse of a position of power, and 

(3) mistreatment of dead bodies.

[All considered serious infractions] 

“Mere Insult” is NOT outrageous conduct.

No Transferred Intent in Infliction of Emotional Distress

No transferred intent here; D must be at least reckless with regard to the infliction of emotional distress to bystanders. This usually requires, in case of bystanders, that D at least be aware of likelihood of inflicting emotional distress in the victim.
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Intentional Torts (continued): The D must prove affirmative defenses at trial.
Privileges for the most part are affirmative defenses

Defenses to Intentional Torts

Consent –can be expressed in words or actions; it may even be implied due to the situation; it may even be culturally based in mores.

Consent: 

1. An objective manifestation of consent forecloses a claim that might otherwise exist

2. Consent may be shown by conduct

3. Consent bars recovery: If there is consent to the act done, even though there is NO consent to the resulting injury

4. The scope of the consent is important: If the actor goes beyond what was agreed to, the consent will NOT bar recovery

5. A consent obtained by fraud or concealment of important information is NOT effective.

Consent to a Criminal Act

1. Today, a consent to a criminal act is effective and bars recovery for injuries received from the act.

2. The important exception is where the criminal statute is designed to protect the class of person to which the P belongs.

3. The reason for the exception is that allowing consent as a defense would tend to frustrate the purpose of the criminal statute.

Self Defense [A little prejudicial for the D]

1. Self-defense is based on the reasonable appearance of the need for defense.

2. The actor is limited to only the amount of force needed to repel the attack.

3. Excessive force results in the loss of the privilege.

Bar room brawl example on Exam!

Is it the P or D who must prove the issue?

In battery, assault and false imprisonment, P must prove the consent issue.

“Substituted Consent” in ER for doctors: if able, then patient would say OK!

Defense of Others
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Intentional Torts (continued)


Not all trespass lends itself to Defense of Property: 

Idea of Necessity – “their car broke down and they are asking to use phone”

Defense of Property

1. One’s privilege to defend one’s property is more limited than the privilege to defend oneself. For example, one usually must ask a trespasser to leave before using force.

2. Deadly force is NOT permitted simply to protect property (In other words, when there is NO threat to human life).

3. However, one can threaten more force than can actually be used.

4. Recapture of chattel requires “Hot Pursuit”

“Hot Pursuit” requires;

1. Immediately noticing the chattel is missing, AND

2. Immediately know who is taking it, AND

3. to immediately Pursue.

It does NOT mean four (4) days later, then you must let the authorities do it.

Intent means that it is substantially certain to happen.

“Private Necessity pays its own way; someone has to pay for it!” - Bauman
Private Necessity (Privileges)

1. Private necessity is a qualified privilege.

2. Private necessity permits entry onto the land of another to protect oneself from imminent peril.

3. The actor is NOT liable for trespass and the owner has NO privilege to eject him.

Public Necessity (An Absolute Privilege)

***If public official must take action to prevent disaster: 

      Destroys Property for the Greater Good of Community  

Examples: London Fire (-) and San Francisco Fire (+) 

1. Public Necessity is an absolute privilege

2. One is privileged to commit trespass to land, trespass to chattels, or conversion, where the action reasonably appears necessary to prevent a public disaster.

3. When the privilege applies, the actor is NOT liable for actual harm caused in the course of preventing the public disaster.


Vicarious Liability – Employer is responsible for their employees’ torts 

(looking to employers’ deeper pockets for damages)
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NEGLIGENCE: The Prima Facie Case (Need All Four Below)

1. Duty:  Usually a Duty of Due Care

2. Breach:  Defendant’s conduct does not meet standard of Due Care.

If you have a Duty and a Breach, then negligence (negligent conduct).

However, not  all negligence leads to a cause of action.

3. Causation:  (need Both below for negligence)

a. Actual Cause (or Cause in Fact)

b. Legal Cause (or Proximate Cause)

“Was the D’s conduct too far removed for the D to be                    responsible for the P’s injuries?”

4. Damages:  Actual Damages are required.  “You owe to others the duty of Due Care, or that of a reasonable prudent person (RPP)”

Negligence: The Standard of Due Care

The Duty of Due Care: 

There are two parts to duty: 

1) Recognize the risk, and 

2) Take action to prevent it.

· Tort duties arise out of a relationship between P and D that imposes on the latter, D, a duty of due care

· This duty requires D to recognize and avoid unreasonable risks of harm to P

· The risks in question are those that a reasonable prudent person (RPP) would recognize as unreasonable

· Once recognized, D must exercise the care that the RPP would exercise to eliminate or reduce the risk


The Standard of Care
· Defendant is held to the standard of the reasonably prudent person (RPP) under all the circumstances

· The amount of care the Defendant is expected to exercise varies depending on the circumstances

“Under All the Circumstances” 

Some circumstances are external to the Actor:

· The extent to which the risk is reasonably foreseeable
· The existence of an emergency

· Some circumstances are found in the actor’s own characteristics:

Physical limitations of the Actor (blind or deaf person)

Mental limitations of the Actor (blindness or deafness)


CHARBONNENEAU v. MacRURY (1931)

“A child’s standard of care when children are Ps or Ds, but NOT when engaging in “an adult activity.”  If internal combustion engine involved, it is most probably “an adult activity.”  An unreasonable risk is negligence, but are there degrees to the “state of the mind?”  What about “slightly” to “gross” negligence?  Is it by degrees, or binary: yes or no?
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More on Standard of Due Care: Circumstances of the Individual Custom
Age:


(1) It is NOT presumed the elderly are unable to conform to the standard of care; 

(2) It may be proved, however, that an elderly person is physically incapable of exercising due care, due to the infirmities of age.

Physical Disabilities:


(1) Physical disabilities are usually taken into account as part of the circumstances faced by the actor. 

(2) The actor must take the disability into account.

(3) Where disability or illness strikes without warning, the actor is NOT negligent for failing to take precautions against it.

Insanity:

The General Rule:
Insane persons are liable for their torts, unless incapable of a particular state of mind, such as malice, required by some torts.

Limited Exceptions Exist: 

(1) Sudden onset of mental disabilities 

(2) Where the plaintiff has accepted the risk

[ASIDE]:  There are “Direct Action” statutes in some states like Wisconsin

Custom – used for the P’s and the D’s argument:

(1) Is the usual way of doing things the measure of due care?

(2) Failure to Comply with Custom:
Is evidence of failure to follow custom sufficient to establish a “Prima Facie” case of negligence for the P?

(3) May the trier of facts ignore compliance with custom and find the D negligent?
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Custom in Medical Malpractice Cases
Lucy Webb Hayes v Perotti (1969)

Widow alleges negligence in case of husband that committed suicide while in psychiatric care. Issues: (1) safety glass – expert [stronger?] (2) supervision –   expert in “Theory of Care,” and, (3) own policies violated.

*  An issue that comes up in “expert testimony” is to say what the standard IS; also, need it in medical malpractice to determine if doctor is the cause for the injury.

Brune v Belinkoff (1968)

Standard of care?  What the profession does sets the standard!  You are expected to be competent, not perfect.

Helling v Cary [The Great Exception to the Rule]  

One of the few cases where court’s judgment prevailed over professional standards.

Canterbury v Spence (1972)

[Informed Consent] does NOT depend on showing the operation or procedure was negligent.  Patient needs to be informed of the benefits and RISKS!
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Defining Negligence: The Calculus of Risk and “Negligence per se”

US v Carroll Towing Co

Negligence: a Balance of Risks?

In the Evaluation of Conduct as Negligence:

· Is there an unreasonable risk of harm?

· What are the foreseeable risks?

· Are the risks reasonable?

· Or unreasonable?

· How can we determine when the risk is reasonable?

Reasonable Risks

- Risk of harm low, benefits significant.

- Risk of harm low because danger is obvious (P can easily avoid the danger).

- Risk of harm high, but benefits outweigh the danger.

Unreasonable Risks

Risks are unreasonable when risk of harm is high and benefits from activity are low.

Formula: an attempt to express this notion is found in US v Carroll Towing Co
Case produced the “Hand Formula” that states that a party is negligent when B<PL where B is the Burden of taking precautions, P is the probability of harm occurring, and L is the severity of the harm if it occurs.  If P and L are great, or high, then the burden of taking precautions becomes important, or greater, or more reasonable in economic terms.  Based on concept in economic theory where the marginal cost equals the marginal revenue (or in this case, the marginal benefit).  The formula is applied “at the margin” to determine whether the next dollar spent on accident avoidance will yield at least one dollar in accident cost savings.  For exam, know Judge Learned Hand’s Formula: B<PL because it points you toward the important elements in Negligence, and it also shows how much the defendant SHOULD be doing to avoid accidents. 

Negligence and Strict Liability  [Strict Liability is Liability without Fault]

· Under the Hand Formula, both negligence and strict liability will produce

the same amount of accident precautions.

· The difference in two theories lies in who must bear the cost of the accident when it is not economically worth it to avoid that type of accident.

· Strict Liability places this responsibility on defendant, which may cause defendant to change the level of a particular activity.

Negligence per se

- Sometimes courts find that it is necessary to specify a particular duty, rather than simply leaving the question open ended.

- One source of specific duties is a Statute enacted by the legislature, which specifies what the defendant must do in particular situations.

When to Use the Statutes

The Statute MUST:

· Impose on the defendant a specific duty for the protection and benefit of others [Defendant will be liable for harm caused by a breach of that duty].

· Is the P a member of class of persons statute was intended to protect; and,

· The P must have suffered the type of injury statute was intended to prevent.

Gorris v Scott (an old English case) – penned livestock on ship to prevent spread of disease, but unpenned sheep washed overboard – statute did not help due to not being the type of injury the statute intended.

Stimpson v Wellington Service Corp

Were the Ps “contributorily negligent?”  The jury was given a choice, when it actually had no choice.
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More on “Negligence per se”

There is a tension between rules, which are rigid, and standards, which are fuzzy.

Negligence per se lets you go toward rules.

Avoiding the Statutory Standard 

* Legislative specification of duty may be avoided:

· by interpretation of the statute.

· by finding the violation excused.

· by the existence of other policies that render the legislative standard inappropriate.

Licensing Statutes

· Licensing statutes are a special case.

· Violation of a licensing statute is NOT usually considered Negligence per se.

· The P must prove that the D in fact caused the injury by failing to meet the standard of care.

Other Types of Statutes

* Statutes that forbid leaving the keys in the ignition of an automobile


What is the statute’s purpose?


Who was the statute designed to protect?

* Statutes that forbid giving alcoholic beverages to an obviously intoxicated person?

Proof of Negligence

* Proof that the D was negligent begins by proving what the D did:


One method is to use direct proof, such as eye witness (or videotape or radar)


Generally, proof of specific conduct is required.


Evaluating the credibility of the witnesses is the task of the jury.

Circumstantial Evidence

· Sometimes direct proof is not available.  P must then use an indirect method to prove what D did.

· Such indirect proof is often called circumstancial evidence.

· Tire skid marks, for example, may be an indirect way of proving how fast a party is going.

Res Ipsa Loquitur “the thing speaks for itself”
[Think of this as another type of circumstantial proof]  Res ipsa loquitur is a specifc type of circumstantial evidence that allows jury, if it so chooses, to conclude from the fact that the accident occurred, that the D was negligent.
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 Rule of Circumstantial Evidence: Res Ipsa Loquitur – “The Thing Speaks for Itself”

(but what does it say?) 

Final exam question on “Res Ipsa Loquitur”- {When you don’t know what happened}

Res Ipsa Loquitur comes into play when you don’t know what happened; however, when it does happen, it is definitely negligence.

(1) The event is of a kind that does not ordinarily happen in the absence of negligence.

(2) If there was negligence, it was probably the D’s.

(a) D had “exclusive control” of the instrumentality;

(b) Other causes such as the P’s own conduct are ruled out.

(3) D owed P duty of care regarding his supposed negligent action.

Procedural Effect of Res Ipsa Loqitur

(1) The court must decide whether the evidence is sufficient to submit the case to the jury on the res ipsa loquitur instruction.

(2) If the res ipsa loquitur instruction is give, the jury may, but is not required to, draw an inference of negligence (although they are not required to find the D negligent).

(3) Evidence of due care by the D, unless it provides a complete and uncontradicted account of the accident, is also for the jury to evaluate.

“Exclusive Control” 

(1) The purpose of the “exclusive control” element is to bring the negligence home to the D.

(2) Therefore, it is NOT necessarily fatal if the P was in “control” at the time of the accident, if the D had “exclusive control” when the act of negligence must have occurred.

Negligence or Not?

“Does NOT occur in the absence of negligence”

· When does the occurrence of an accident indicate that someone was negligent?

· When evidence exists as to how an accident occurred, use of res ipsa loquitur is probably unnecessary, and the only task is evaluation of what happened.

· When it is unclear how an accident occurred, giving the res ipsa loqitur instruction allows the jury to infer negligence in spite of the lack of evidence.

Medical Res Ipsa Loquitur

· The use of res ipsa loquitur in medical malpractice cases can eliminate the need for expert testimony.

· In general, the case must be an egregiously obvious one before most courts will dispense with the need for expert testimony.

· Examples include the removal of the wrong organ.

Ybarra v Spangard

Ybarra is an example of the use of res ipsa loquitur to try to force the D’s to come forward with evidence of how injury occurred.  Ybarra is also an example of the use of joint liability even though not all parties were actually negligent.

Judge or Jury

· In general, it is the task of the JUDGE to determine whether the evidence exists that would permit the JURY to find in favor of one party or the other.

· If there is sufficient evidence, it is up to the JURY to evaluate it and decide which party should prevail.

· “Preponderance of the Evidence” [more likely than not] is the usual standard in civil cases.
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Negligence

(1) Duty of due care

(2) Breach of the duty of due care (how do you prove it?)

(3) Causation – “link” from negligent conduct to the harm

(4)  Damages

Wilkerson v McCarthy (1949)

Kumho v Carmichael Tire (1999)

Application of Daubert {Daubert takes the job from jury and gives responsibility to the judge to decide whether to admit “expert” testimony}

The Two Parts of Causation (Have to have BOTH to Make a Cause of Action)
(1) Actual Cause (or “Cause in Fact”): As a matter of ordinary reasoning, did the D’s negligent conduct cause injury to the P.

(2) Proximate Cause (or “Legal Cause”): If D’s conduct was a cause in fact of P’s injury, was it a sufficiently important cause that the D should have to pay damages in compensation.

The “But-For Test” of Causation

· The “But-For Test” is the basic test for actual cause.

· It asks: “But-For the D’s negligent conduct, would the injury to the P have occurred?”
· This requires the trier of fact to consider what would have happened if the D had NOT been negligent. 
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“Particular facts are very important in tort law!” - Bauman
Problems in Actual Causation: {Joint Causation, Loss of Chance, & Increased Risk}

Joint Liability: When two Ds are both negligent, and their negligence combines to injure the P, two approaches can be taken:

(1) Require the P to prove how much of the harm was caused by each D (called apportioning the harm).

(2) If the harm cannot be apportioned, hold the Ds jointly liable.

Proof of Causation: 

Even in simple cases, it is often hard to obtain evidence of causation.

· Sometimes the P, for example, is unable to testify as to how the accident occurred.

· The lawyer must then look to other eyewitnesses, expert witnesses, or the D’s own testimony to try to establish this element.

Causation and Res Ipsa Loquitur
· Res Ipsa Loquitur is usually thought of as a circumstantial proof of negligent conduct by the D.

· Although not often examined, the effect of proof that the accident does not happen without negligence and that D had “exclusive control” of whatever caused the harm is to allow also an inference that the D’s negligence caused the harm.

The “But-For Test” “But-For” the negligence of the D, the P’s chances were more than likely how much of a percentage of success?
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Loss of Chance:  Loss of chance involves situations in which the negligence of the D deprived the P of a chance of avoiding harm, even though it was still more likely than not that the injury would have occurred even if the D had NOT been negligent.

“Pure” Last Chance
· Pure last chance equates the loss of chance with causation of harm.

· Under this doctrine, P recovers in full even though it is more likely than NOT that the injury would have occurred anyway.

Proportional Last Chance
· Under this variation, the P does NOT recover the total damages caused by the injury.

· Instead, the total damages are multiplied by the percentage of chance lost as the result of the D’s negligence.

· Under the scheme, should P recover in full if the last chance exceeded 51%?

· 51% = full damages due to “more likely than not”

· 49% = percentage or proportion of the damages because it is NOT “more likely than not”

“Substantial Possibility”: allows full recovery only if the last chance of recovery is considered sufficiently significant; it is NOT clear how substantial the last chance must be to allow full recovery.

Statistical Proof:

· In many toxic tort cases, the P must rely on statistical proof to establish causation.

· Under the preponderance of the evidence standard, this means that the P must show an effective doubling of the risk of harm.

· However, other factors may support the inference of causation.

“New York Fire Rule” – if a house burns and catches adjacent house on fire, then you are only responsible for negligence to this one house, not for burning city down

Proximate Cause: “Direct Cause and the Risk Rule”

Proximate Cause: Rule Choices

Direct Cause: No independent or intervening forces interrupt the path of causation from the D’s negligence to the P’s harm

Risk Rule: The D is liable for the type of harm, the risk of which made the D’s conduct negligent in the first place [ALSO known as the “Foreseeability Rule”]

The Direct Cause Test

· Focuses on the sequence of events, looking for intervening forces that might interrupt the chain of causation.

· Does NOT consider whether the injury that occurs was foreseeable or not, so long as the D was negligent and the negligence caused the harm.

Direct Cause: Two Problems: 

(1) Liability is imposed even for unforeseeable results of the D’s negligence.

(2) Liability is NOT imposed for foreseeable results that are NOT “direct.”

Foreseeability and Duty (for Proximate Cause Determinants)

· One way to deal with the problems of the “Direct Cause Test” is impose a foreseeability requirement on the duty element.

· Thus, unless harm to the P is foreseeable as the result of the D’s conduct, no duty of care arises and therefore no negligence exists.

· This is called the “Foreseeable Plaintiff Rule,” in Palsgraf, Ms. Palsgraf was not foreseeable P; also, in 2nd case, the one who is foreseeable in group that tries to help is her daughter, instead of railway employees.
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The Risk Rule

· A related approach to the issue is to consider what sorts of risks of injuries made the D’s conduct negligent in the first place.

· One then asks whether the injury that the P suffered is of the type that made the D’s conduct negligent.

· If so, the harm is “within the risk’ and the D is liable.

Characterization of the Risk

How the risk rule works in any given case will depend on how the parties succeed in characterizing: (1) the risks created by the D’s conduct; and, (2) the nature of the harm suffered by the P.

The Thin (Eggshell) Skulled Plaintiff {for psychological problems, as well?}

· You take your victim as you find him (or her).

· This means that the D cannot limit liability by arguing that the harm the P suffered was unexpectedly severe.

· However, this rule is tempered by a related rule, which requires the trier of fact to consider whether the P’s condition was such that some such injury was likely to have occurred eventually anyway.

Intervening Causes {merges the “Direct Cause Test” and the “Risk Rule”}

· The “Direct Cause Test” tells us to look for independent and intervening causes, and suggests that they may excuse the D from liability

· The “Risk Rule” tells us to ask whether the intervening cause was foreseeable.

· The possibility of the intervening cause coming along to trigger the harm to the P may have been one of the factors suggesting D was negligent.

· Intervening negligent behavior does not excuse the D.
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Intervening Causes

· The “Direct Cause Test” tells us to look for independent and intervening causes, and suggests that they may excuse the defendant from liability.

· The Risk Rule tells us to ask whether the intervening cause was foreseeable.

· The possibility of the intervening cause coming along to trigger the harm to the P may have been one of the factors suggesting defendant was negligent.

Coping
· One type of situation involving intervening forces is when they involve the efforts of individuals to try to cope with dangers created by D’s negligence.

· In such situations, the intervening forces are often found to be foreseeable, on the grounds that one could expect some reaction to the dangerous situation.

Intervening Negligent Acts
Some intervening negligence is foreseeable.

· The possibility of negligent conduct by others may create a duty of care, which defendant breached (e.g. – Derdiarian)

· Some types of negligence are considered a foreseeable additional risk created by defendant’s negligence (e.g. - medical malpractice in treating P’s injuries).

Superseding Negligent Acts
· Sometimes intervening negligent actions are held to supersede the negligent conduct of the D.  (This means that the D’s negligence is not the proximate cause of the plaintiff’s injuries).

· To supersede, the negligence must be unforeseeable, such as conduct that is bizarre or grossly careless.

Intervening Criminal Misconduct
· Deliberate criminal misconduct may be superseding.

· It is not superseding if the defendant is found to have a duty to protect the plaintiff from the risks of criminal misconduct.

· Examples: landlord’s duty to tenets; store owner’s duty to customers [Where the defendant’s conduct defeats the plaintiff’s own precautions].

Marshall v Nugent
McLaughlin v Mine Safety Appliance
Watson v Kentucky and Indiana Bridge (1910)

Bauman’s Suggestions for Taking Exams
Prioritize: For the multiple choice section, read the “fact scenario” first quickly, then read the questions, then check the facts and answer the questions.  Little things make a BIG difference on a multiple-choice test.  For the tort essay questions state: A v B for battery, then for battery the plaintiff will have to prove, then explain how the facts then satisfy each cause/element of battery against the plaintiff, then explain any affirmative defenses for the defendant.  Prioritize for the most points.  Look out for the near miss {everything is there, except one element – pay close attention to it – it’s probably the one tested for.  Never ignore “Iguana in the back seat.”  EXPLAIN WHY you came to your decision.  Watch out for the “Box” and don’t paint yourself into one.  Treat all issues as relevant and write about both side’s arguments, then try to resolve it by applying the rules [and explain why].  Essay – organize your answer around the elements of the cause of action.  You MUST explain why.  In negligence, why defendant’s behavior was a breach of duty, explain the behavior and why {use Hand’s Formula} why was the behavior a breach.  Work with the elements of the cause of action. 
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Dram Shop Liability
· The liability of sellers or providers of alcoholic beverages for injuries caused by intoxication is often thought of as a problem of proximate cause.

· Consider liability for:

--- Selling to someone obviously intoxicated

--- Selling to a minor

--- Social hosts (for either intoxicated persons or minors)

Wrongful Death and Survival (Damages for the death of a human being)

· Common law did not recognize a cause of action for death of a human being

· This position has generally been changed by statute.

· One of earliest statutes, from England, was known as “Lord Campbell’s Act”

Wrongful Death and Survival
There are two classes of claims when the victim of a tort dies:

1. First:  The injury suffered by the remaining family members of the decedent, deprived of the decedent’s companionship and support.

2. Second:  The decedent’s own cause of action for harms that accrued up to the moment of death.

Damages: Survival Action (the cause of action survives, not the plaintiff)

· Damages recoverable in the survival action typically belong to the estate of the deceased tort victim.

· Damages can include victim’s pain and suffering, if any, final medical expenses, burial expenses, and lost income between date of injury and the victim’s death.

Damages: Wrongful Death

· Damages for wrongful death in the past were often limited to the loss of pecuniary support that the family of decedent could have expected to receive.

· Today, most jurisdictions also allow recovery for grief and loss of companionship of the deceased.


Calculation of Damages

· Calculation of damages for the future lost earnings is often complex.

· We must estimate how long the decedent would have worked, how much the decedent would have earned, and finally reduce the total to present value.
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Defenses
The Plaintiff’s Conduct as a Defense {Contributory Negligence} [All or Nothing]

· The plaintiff’s failure to use due care for his or her own safety was a TOTAL BAR to recovery in negligence.

· In most jurisdictions, contributory negligence was an affirmative defense on which the defendant had the burden of proof.

Avoiding the Bar of Contributory Negligence
Several doctrines mitigated the harshness of the all or nothing rule of contributory negligence:

· Last Clear Chance {always All or Nothing}

· Contributory Negligence was NOT a defense to intentional torts or to willful and wanton misconduct.

· Defendant may have a duty to protect the P from the P’s own carelessness.

Comparative Negligence
All comparative negligence rules are aimed at avoiding harshness of contributory negligence doctrine. In comparative negligence there is comparative causation.  In comparative causation, we are comparing the responsibility for causing the harm.

Rule Choices
· Pure comparative negligence allows some recovery so long as the plaintiff  is NOT 100% at fault.

· Modified systems reinstate the total bar to recovery once the plaintiff’s negligence exceeds some defined level, usually 50% or 51% [Texas has adopted a 51% bar].

Possible Affect on other Rules
· Joint and Several Liability

· Last Clear Chance – {it doesn’t survive as an All or Nothing concept}

· Assumption of the Risk

· Multiple Tortfeasor Cases

· Settlement with some defendants before trial.
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The Seatbelt Defense
How should courts treat the failure to wear a seatbelt? Is it contributory negligence? No, because the seatbelt did not cause accident. Assumption of the risk? 

Avoidable consequences? [Texas does NOT use the seatbelt defense].

Assumption of the Risk
Contributory negligence by another name, a separate defense, or limitation of duty? 

Express Assumption of the Risk {a Relief, in advance, given to the defendant}

· Express Assumption of the Risk is a contractual agreement allocating certain risks to the potential plaintiffs

· The scope of the release must be construed
· The court will examine release to determine whether it offends public policy

· An actual express contract.

Implied Assumption of the Risk 

· Implied Assumption of the Risk was once thought of as an implied contract to allocate certain risks to the plaintiff

· It required a subjective awareness of the unreasonable nature of the risk created by the D, plus conduct that showed a voluntary decision to encounter the risk

· Such conduct constituted consent to allow the D to impose the risk on the P.

Contributory Negligence Compared
· If the P voluntarily encounters a risk known to be unreasonable, is that really contributory negligence?

· If the P voluntarily encounters a risk that is NOT unreasonable, is that really a “no negligence” situation for the D?

with Comparative Negligence . . . .

· With arrival of comparative negligence, courts had to decide whether the assumption of the risk survived as a total bar to recovery

· The alternative was to treat it as a form of contributory negligence that could be considered in assigning a percentage (%) of fault to the plaintiff.

Secondary Assumption of the Risk
· Secondary assumption of the risk occurs when the conduct of the plaintiff consists in voluntarily encountering the unreasonable risk created by the D

· This is treated today as a form of comparative negligence.

Primary Assumption of the Risk
· Primary assumption of the risk occurs when we determine that the duty owed by the D to the P is limited, because the P is deemed to accept certain risks

· When the D meets the limited duty, the doctrine is a bar to recovery because the D is NOT negligent.
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Statutes of Limitation
· Set a definite time period within which a lawsuit must be initiated

· Statutes of limitations usually begin to run from date on which the cause of action “accrues”

· Accrual of the cause of action occurs when all the facts necessary to allow the P to sue have occurred.

Statutes of Repose

· Statutes of Repose operate without regard to the date on which P is injured

· Instead, statutes of repose run from some other event, such as completion of a work of improvement to real property [Example given architect’s building]

· Usually use a “substantial completion” date and then add a number of years to this date.

[AN ASIDE: “wrongful birth” suit and “wrongful life” suit concepts]

Discovery Rule
· Sometimes injury is NOT apparent at once, either because it is hidden or because the process of the injury takes a long time to show itself

· When this happens, the statute of limitations may bar the action before the P is aware that harm has occurred

· The discovery rule gives the P some time after discovery of the harm to file suit.

Immunities
· Immunity from suit means that a party is disabled from suing the person enjoying the immunity

· Family immunity, charitable immunity, and government immunity.

Family Immunities
· The traditional family immunities were:

Spousal Immunity (now largely abolished)

Parent-Child Immunity

· There were never any “sibling immunities” or “grandparent-grandchild immunities” or other immunities based on other family relationships

Parent-Child Immunity
· Parent-Child immunity has been limited or abolished in many jurisdictions, but some issues remain difficult

· One such issue is the proper standard to use in situations involving “”negligent” parental supervision

· Another issue is the problem of parental (especially maternal ) liability for prenatal injuries.

Shoemake v. Fogel (Tex. 1992)
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Government Immunity{a complicated topic, so find expert to help, or refer case out}

Can NOT sue the federal, or state governments because they are sovereigns; however, you may sue the city or county because they are NOT sovereigns.

For municipalities, there are proprietary and governmental functions.

Discretional function  --  policymaking function  --  can NOT sue here! 

Ministerial {Task} function  --  official has NO choice  --  sue here!

PROBLEMS ON THE PRACTICE EXAM


“Intentional tort” has a purpose, or substantial certainty that a harmful or offensive contact will occur; students are confusing the following concepts: “intent,” “recklessness,” “negligence,” and “risk.”  ALWAYS explain WHY, what unreasonable risks of harm occurred, explain WHY a breach of duty!

Did the negligent conduct cause the accident?  The “But-For Test:” 

· Was the harm within the risk?

· Causation (actual and proximate)

· Here are the facts showing he had intent; here are the facts showing he did indeed display a harmful or offensive contact, etc.

“Transferred Intent,” “Assault” = apprehension of a harmful or offensive contact, the defense of self-defense. Explain, explain, and explain!!! Example: “The original tortfeasor is responsible for the accident and for any negligence/malpractice of any medical personnel.”  Answer MAJOR torts first, then the MINOR ones -- prioritize, prioritize, prioritize!  Explain: Why is the conduct negligence, or an intentional tort, etc. Explain everything.  Final: 40-45 multiple-choice questions & a very long essay.

11/6 [AN ASIDE: CERCLA – a statute on pollution] 

Multiple Tortfeasors
Theories of Joint Liability – Sharing of Liability – But, [If you can separate out the injuries, then you do NOT have joint and several liability and it is NOT indivisible].

Joint and Several Liability
· When a D is jointly and severally liable, it means that the D can be held responsible and forced to pay the total amount of P’s harm, even if other Ds also contributed to the P’s injury.

· Jurisdictions differ on whether joint and several liability still applies once comparative negligence is adopted.

The Bases of Joint Liability
· Indivisible Injury (the most common one)

· Concert of Action (example: Bierezynski v. Rogers)

· Enterprise Liability (Hall v. DuPont)

· Alternative Liability, where the D can NOT meet the burden of proof

EXAMPLE: P vs. 3 Ds: D1 is 40% responsible, D2 is 30% responsible, and D3 is 30% responsible although D3 is Insolvent. 

Market Share Liability
· Sindell introduced “Market Share” liability to resolve a problem proving which D caused the P’s harm

· Market Share Liability is NOT joint and several; instead, each D’s liability is limited to a percentage of the harm based on the share of the market controlled by the D.

Indemnity and Contribution

Indemnity (recover in full all amounts paid to P)

· When one of a number of jointly liable Ds pays the judgment, that D may wish to recover all or a portion of the damages from the other Ds.

· A right of indemnity traditionally meant the D was entitled to recover in full.

· Indemnity was available by contract or in situations where the paying D was only vicariously liable.

Contribution (only for a D that is jointly and severally liable)[Texas is 50% or more]

· A right of contribution is a right to recover only a portion of the damages paid

· Originally it was calculated on a pro-rata basis, depending on the numbers of liable Ds

· When a jurisdiction adopts comparative negligence, it usually decides that the contribution will be calculated based on each D’s share of responsibility.
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Limited Duty, Non-Feasance and Misfeasance
Limited Duty
· “Limited Duty” means that the court, usually for some reason of policy, adopts as a legal rule that NO duty of care is owed by the D

· If NO duty of care exists, then P’s negligent action fails at the first element.

Non-Feasance (NOT acting, or doing something)

· Non-Feasance means non-action, and usually refers to the conclusion that the D’s conduct amounted to a failure to act, as opposed to an action that may have been performed without due care

· In some situations, this will mean that the D is NOT liable because the D had NO duty to act.

Misfeasance (Acting and acting badly)

· Misfeasance usually expresses the conclusion that the D acted and acted badly (without due care)

· It is often possible to argue that what appears to be “mere” non-feasance is actually misfeasance: acting and acting badly.

Creating a Duty to Act
· Another way of attacking a Non-Feasance claim is to argue that the D in fact did have a duty to act and was negligent in breaching that duty

· One situation in which a duty is created is when the D, although under NO duty to act, in fact undertakes to do something and does so badly.

Special Relationships (the Courts have reached a conclusion on the categories)

· Special relationships create a duty to act

· Courts find special relationships in certain traditional categories, such as the common carrier-passenger relationship

· Courts may also find that a special relationship is created under the particular facts of the situation.
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Negligent Infliction of Emotional Distress:

The Search for a Standard


In the Beginning
· Originally the common law did NOT recognize a cause of action for conduct that caused only emotional injury

· On the other hand, the law did allow damages for mental suffering if it was the result of a physical injury

· The continuing concern has been how to set reasonable and reliable limits on an action for purely emotional harm.

The Impact Rule
· An early attempt at setting limits was the “Impact Rule”

· The D’s conduct would NOT lead to liability for emotional harm unless the P suffered some physical “Impact” on his or her person

· Impact itself did NOT have to cause physical injury [horse example].

Zone of Danger
· Courts then began to allow recovery if the P, although NOT physically touched, was placed in danger by the D

· Under this test, the Courts began to allow recovery for persons who suffered fright at the threat to their own personnel safety.

Physical Injury Requirement (P’s emotional distress causes physical injury)

· Some courts also adopted a requirement that the P’s emotional distress MUST result in physical injury to the P

· This often gets watered down to a requirement that the P show objective physical symptoms caused by emotional distress.

Bystander Recovery
· The next extension allowed recovery by “bystanders” to an accident

· Bystanders are close relatives of an accident victim who suffer emotional distress at witnessing the injury to the victim

· Recovery is allowed even though the bystander was NOT in the zone of danger.

“Dillion Factors” 

[Some see this as rigid 3-part test; some have stayed with zone of danger test]

· Was the bystander at the scene of the accident?

· Did the bystander witness the accident and the injury to the victim?

· Were the bystander and the victim closely related?

The Molien Case [VD example]

· In the previous situations, the D’s conduct was negligent in the usual sense of creating an unreasonable risk of physical injury

· The present frontier of emotional distress litigation involves whether there should be liability for conduct that creates only an unreasonable risk of emotional harm.

[ASIDE: The Courts have NOT found a Duty NOT to prevent emotional harm]

Bauman’s advice on how to handle these types of cases on the exam:

· Look for facts that indicate someone has experienced emotional distress {the facts will tell you who is suffering emotional distress and they will NOT have a physical injury}

· Cases where person was NOT touched, but suffered emotional harm show regular negligence (duty, breach, causation {legal and proximate} and damages)

· Was there an impact?

· Was the P in the danger zone?

· Did the P suffer physical injury due to the emotional distress; and

· The Bystander Problem (use Dillion’s 3 requirements on this one)

1. Was the bystander at the scene of the accident?

2. Did bystander witness the accident and injury to the victim?

3. Were the bystander and the victim closely related?

And 

· Like Molien case – if significant other affected, is the P owed a duty, or not?
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Landowners and Occupiers
The Traditional Rules
Limited Duties
· The rules about the duties owed by owners and occupiers of land to those entering onto the land can be thought of as a highly developed variation of “limited duty.”

· In this case, the scope of the landowner’s duty depended on the status of the P who comes on the property.

The Three (3) Categories:
1. Trespasser (“mere”) – one on the land without permission: owed only a duty NOT to willfully and wantonly injure

2. Licensee (“mere”) – one on the land with permission but NOT for the benefit of the owner: owed only a duty to warn of known dangerous conditions {social guests}
3. Invitee – one on land for benefit of the owner: owed a duty of due care
[Business visitors are invitees if business open to public; under traditional categories whether a trespasser is known or NOT known to be on the property is important!]

*For Exam: don’t just stop after the categorization question, go thru the below also:

The “Prima Facie” Case:

· Categorizing the P establishes the duty of care owed, if any

· P must still prove that the duty was breached

· P must still prove that the breach of duty was the actual and proximate cause of the harm to the P.

Trespassing Children (originally the “Turn-Table Doctrine”)

A duty of care is owed to children even if they are trespassers if:

· The D has reason to know of the children’s presence;

· D has reason to know of the existence of a dangerous condition {also known as an “attractive nuisance”}

· The D should realize that the children will NOT recognize the danger

· The D then fails to use due care (and “lock-out the Turn-Table,” so to speak)

Mozier v. Parsons
The Firefighter’s Rule (also applies to Police Officers, as well)

· A landowner owes NO duty of due care to a firefighter with respect to the condition that made the firefighter’s presence necessary

· However, the landowner does owe a duty to the firefighter with regard to other distinct hazards that may be present on the property.

Again, as odd as it seems: “Social Guests are Licensees!”
Once people are categorized, then you know duty owed and then follow expectations as to what is owed to them: the duty, the breach, the causation, and the damages.

Other Special Categories:

· Recreational Use Statutes (page 34)

Criminal Attacks
· A business may owe an invitee a duty to take reasonable precautions against criminal attack

· Usually the business must be aware of criminal activity in the area, which makes the possibility of such an attack foreseeable.
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Landowners and Occupiers

Rowland v. Christian (represents a movement against the three categories below)

The California Supreme Court did away with the three categories, now some jurisdictions follow Rowland v. Christian and others have modified it; however, Texas still uses the three (3) part traditional division. 

The three (3) categories:

1. Trespasser (“mere”) – unforeseeable

2. Licensee (“mere”) – foreseeable

3. Invitee – foreseeable

Rowland v. Christian – required “Due Care under All the Circumstances” for licensees and invitees, but this reclassification also changed duty owed to trespassers

[ASIDE] Essay test advice from Bauman – show you are aware of both approaches (the 3 categories above that equal the majority view and the minority view which is expressed in the modified Landowners/Occupiers approach in Rowland v Christian)

Lessors of Real Property
The Traditional View was a “no duty rule” – once one has leased the property, then owner has NO duty to those on property.  Today, lessors have a responsibility in a “duty of due care” to keep their residential rental property safe for lessees and their invitees and licensees. [Apartment example]

Coggin v. Stark Brothers Realty and the Pagelsdorf Rule
Three Hour Exam: 45 M/C ?s (50%) = [90 min], One long essay ? (50%)  = [90 min]

Check out Texas Proportionate Rule: there is a 50+% bar and no joint and several liability, except for a losing party that was judged over 50+% responsible.

If Contributory Negligence on Exam – Explain what conduct of the plaintiff demonstrated, or failed to demonstrate due care on the part of the plaintiff?

Negligent Conduct   
1. Duty – “duty of due care under all circumstances”

2. Breach – B<PL 

{Where B = economic benefits, P=probability of occurrence, and L=economic lose caused by accident, in other words how sever was it in monetary terms}

[1 (a duty) and 2 (breach of the duty) is the negligent conduct]

3. Causation [causation is the “LINK”]

a. Actual Cause (Cause in Fact) – do the “But-For Test,” “But-For” the defendant’s behavior, the accident would NOT have occurred.  

b. Proximate Cause – sequence of events and the Risk Rule, are there any intervening factors? If no intervening factors, then ask if the “harm was within the risk.” Ask the foreseeability question about the intervening actions. Was what caused the harm foreseeable or totally unforeseeable? [Example: helicopter falling out of sky to cause spark where gasoline negligently has been allowed to collect]

4. Damage {the damage is the RESULT}

“No strict liability on exam” Professor Bauman’s statement on 11/20/2000.

Bauman says focus on Intentional Torts, Negligence and Multiple Tortfeasors.  Finis
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