CRIMINAL PROCEDURE RULES

1. The Powell v. Alabama case provides the RULE that the states must appoint counsel for indigent defendants in a capital case and they must be appointed when they can do some good.

2. The Brown v. Mississippi case says confessions cannot be coerced.

3. WHAT IS THE DIFFERENCE BETWEEN TOTAL INCORPORATION AND SELECTIVE INCORPORATION?  Justice Black’s theory is a TOTAL INCORPORATION THEORY in which all of the Bill of Rights applies to the states and nothing else and he concurred in the opinion and he concurred just because it is in the Bill of Rights.  Justice Harlan takes a position of SELECTIVE INCORPORATION, which says the Bill of Rights has to be reviewed on a case by case basis to determine if it is fundamental and binds the states via the 14th Amendment and it is not limited to the Bill of Rights, it can include other rights not in the Bill of Rights such as the right to privacy (i.e., abortion). 

4. EXCLUSIONARY RULE says that when the police behave improperly (in violation of the Constitution) in obtaining evidence then the evidence will be excluded/suppressed at trial.  The purpose of the exclusionary rule is to deter illegal police behavior.

5. KATZ TEST:  1)That a person have exhibited an actual (subjective) expectation of privacy (you always have this prong) AND 2)That the expectation be one that society is prepared to recognize as “reasonable” (objective).  Katz protects people, not things 

6. There is no Fourth Amendment interest in OPEN FIELDS but this changes as you get closer to the house and the area immediately surrounding the house is called the CURTILAGE and there is a Fourth Amendment interest in the curtilage.  

7. To determine if an area is curtilage use the following analysis (page 116 per the Dunn case):  1) Proximity of the area to the home, 2) Whether the area is included within an enclosure surrounding the home, 3) The nature of the use, and The steps to protect the area from outside observation

8. A peace officer is permitted to arrest without a warrant for a misdemeanor or felony committed in his presence as well as for a felony not committed in his presence if there was reasonable ground for making the arrest.

9. GERSTEIN HEARING – an arrest is made without a warrant and the Fourth Amendment requires a judicial determination of PC within 48 hours if the suspect is going to be held.  The defendant has no right to counsel and there is no confrontation of witnesses.  The Supreme Court has never addressed what happens if a defendant does not get his Gerstein hearing.

10. The method of making an arrest must be reasonable.  Cannot use deadly force on a fleeing felon if there is PC can be dangerous if not taken into custody.  

11. The scope of executing a warrant.  If the police have a warrant to search your home can they break down you door.  We have the KNOCK AND ANNOUNCE RULE, which is the holding in the Wilson case.  It is unreasonable if the police do not knock and announce.  It is to give the people a chance to open the door, to allow people to get dressed during the middle of the night, also to protect the police (so they won’t be shot while breaking the door down).  After knocking and briefly pausing, they can then break the door down (do not have to ring the door bell three times and wait).  If the police see you through the window and you see them, the police do not have to knock and announce (senseless ceremony).  Exceptions to the knock and announce rule:  1) Circumstances presenting a threat of physical violence, 2) Prisoner escapes from him and retreats to his dwelling, 3) In circumstances of senseless ceremony, and 4) Police officers have reason to believe that evidence would likely be destroyed if advance notice were given (hear the drugs being flushed, so do you never have to knock and announce when drugs are involved). 

12. The scope of executing a search warrant, Note 3, on page 201.  The Fourth Amendment is based on reasonableness.  The Rule is that the police can search any container that could hold what they are searching.

13. Rule – two hours is reasonable to hold someone outside his or her home while a warrant is obtained (2001 controversial case because he was sort of under house arrest).

14. What exigencies justify a warrantless entry into a home? 1) Hot pursuit of a fleeing felon, 2) Imminent destruction of evidence, 3) Need to prevent a suspect’s escape, 4) Danger to police or others inside or outside the dwelling, 5) Gravity of the crime, 6) The likelihood that the suspect is armed.

15. SEARCH INCIDENT TO AN ARREST.  The police searched the house (attic, garage, and closets).  The arrest has to be lawful (must have a warrant).  The issue is what is the scope of a search incident to an arrest?  The police can search the WHOLE PERSON and the area within the person’s immediate control and it is not limited to what is just in plain view, the police can look in drawers.  The area is described as the GRAB AREA, THE LUNGE AREA, OR THE WING SPAN AREA.  The police can look for weapons and evidence.  A search incident to an arrest is AUTOMATIC  and the police do not need any PC.  

16. ANALYSIS.  Look at the purpose justifying the warrantless search and once the purpose it satisfied you have to go back to the default rule that a warrant is required.  This is the principle of particular justification.

17. Note 7 on page 222, the rule is that police can look in closets and other spaces where an attack can be launched.  The Court has expanded the grab area to the AREA ADJOINING per the Maryland v. Buie.  The police can also do a PROTECTIVE SWEEP if they believe other people are involved.

18. SEARCH INCIDENT TO A FULL CUTSODIAL ARREST.  To be safe, the police can search for weapons and there is less expectation of privacy if you have been arrested.  Can search wallet for razor blades and can search hair for hairpins.  Merely being stopped for a traffic violation (i.e., running a stop sign) does not allow the police to search you.  It is not a full custodial arrest.  Your expectation is that you will get a ticket and move on down the road.  This case only applies to a SEARCH INCIDENT TO A FULL CUTSODIAL ARREST.

19. BELTON SEARCH IS THE LAWFUL SEARCH OF THE INTERIOR OF A CAR WHEN THE RECENT OCCUPANT OF A VEHICLE IS UNDER CUSTODIAL ARREST.  This is another automatic search just like a search incident to an arrest.  What is the purpose of the search?  They can search the car for virtually anything.  The police can search closed or open glove compartments, consoles, or other receptacles located anywhere within the passenger compartment, as well as luggage, boxes, bags, clothing, and the like.  The holding encompasses only the interior of the passenger compartment of the automobile and does not encompass the trunk.  The police could search the entire interior of a Ford Explorer.  The police cannot pry open a locked glove compartment because it destroys property and it less reasonable.  Texas follows Belton but many states do not and have limited Belton, especially in regard to containers (which denotes any object capable of holding another object).

20. Officers have the discretion to arrest for petty or minor offenses is the rule provided by the Atwater case.

21. The magic words for a search incident to an arrest are:  contemporaneous search incident to the arrest of a recent occupant of a vehicle (a search that police can always do).

22. The 3 requirements for plain view doctrine to come into play:  1) The officer must have a lawful right to be where the items are viewed.   A LAWFUL VANTAGE POINT, 2) The officer must immediately recognize the item as a seizeable item or PC to believe it was a stolen item (per the Arizona  v. Hicks), and 3) The officer must have a lawful right of access to the item

23. Plain smell doctrine and the plain touch doctrine (note on page 304).  Could probably get the plain smell doctrine to work for the smell of drugs.  Plain feel doctrine (feels crack pipe in the pat down of the suspect and the officer allowed the evidence based on the plain touch doctrine)

24. REASONABLE SUSPICION is defined must be articulate facts that taken together with inferences from the facts would lead a reasonable police officer to believe that crime was afoot.  

25. When does a seizure occur: 1) Physical force being used, 2) Submission to authority, and Reasonable innocent person does not think they are free to leave

26. What will a court review in evaluating sobriety checkpoints?  Government interest, effectiveness of the checkpoints, and the amount of intrusiveness into individual privacy.  The government must have a SPECIAL NEED BEYOND THE NEED FOR LAW ENFORCEMENT THAT MAKE THE PC WARRANT REQUIREMENT UNWORKABLE.

27. PRIMARY PURPOSE TEST adopted for SPECIAL NEEDS SEARCHES and said they would evaluate the primary purpose of the search and if the primary purpose is for law enforcement purpose then it will be unconstitutional because there is no individualized suspicion and if there is a secondary purpose that is safety related it is irrelevant it the primary purpose is for law enforcement purposes.

28. TERRY PAT DOWN OR STANDARD – based on reasonable suspicion police can stop and frisk and pat down for WEAPONS only so that police can be protected.  This is a two-part inquiry, that officer has reasonable suspicion that crime is afoot and also a reasonable suspicion that the suspect has weapons or is armed.  Justice Harlan says that once you think the person is armed, you do not have to say anything to him, you can go immediately to the search.  This is a two-part inquiry, that officer has reasonable suspicion that crime is afoot and also a reasonable suspicion that the suspect has weapons or is armed.  Justice Harlan says that once you think the person is armed, you do not have to say anything to him, you can go immediately to the search.  Justice Douglas, in the dissent, said Terry pat-down is also called AN INVESTIGATIVE DETENTION.

29. Warrantless Search based on EXIGENT CIRCUMSANCES requires both PC and EXIGNET CIRCUMSTANCES.

30. If it has all the elements of an arrest (taken in to the station to be questioned) but police say it isn’t an arrest it is called a DEFACTO DUNAWAY ARREST or a DEFACTO ARREST.  If the person is held for a long time it will be more than a Terry Investigative Detention but length of time is not dispositive.

31. RULE FOR DETERMINING IF A DUNAWAY DEFACTO DETENTION IS TOO LONG:  in assessing whether a detention is too long in duration to be justified as an investigative stop the Court considers it appropriate to examine whether the police diligently pursued a means of investigation that was likely to CONFIRM OR DISPEL their suspicions quickly, during which time it was necessary to detain the defendant.

32. WHAT IS A SEIZURE?  Court defines SEIZURE as a person is seized by means of physical force or a show of authority, his freedom of movement is restrained.  A person has been seized within the meaning of the Fourth Amendment only if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.  THIS IS THE MENDENHALL TEST.

33. The violation of Fourth Amendment must be PERONSAL for evidence to be suppressed.

34. Test for special needs is what is the primary purpose (and it can’t be law enforcement needs) and then balance government needs against the instrusiveness of the search.  

35. The rule of STANDING is that to have standing to bring a Fourth Amendment violation you have to have your personal rights violated.

36. THE LEON GOOD FAITH EXCEPTION, which means the officers can rely on a warrant signed by a magistrate and execute the warrant.  Technically, the warrant is invalid and the search is illegal but this is an exception to the exclusionary rule.  If you have a magistrate that is out of control (i.e., a rubber stamp for police) there should be closer supervision by the district court that oversees him or removal from office which provides a more effective remedy than the exclusionary rule.

37. There are exceptions to the Leon Good Faith Exception Rule:1) Knowing ore reckless falsehood – the police who swears out the affidavit lies or should have known he was lying, 2)Magistrate abandonment of judicial rule (the Jo Li case in the x rated bookstore), 3)Seriously deficient PC. An example is a bare bones affidavit, 4) Seriously facially deficient warrant – every reasonable officer should recognize that warrant is expired or that it doesn’t describe what is to be searched for.

38. Evidence obtained through illegal government conduct cannot be used at all is the FRUIT OF THE POISONOUS TREE DOCTRINE.  Can’t use it directly or indirectly or even tips obtained from it (derivative evidence).  First determine what the poisonous tree is and then trace the evidence.

39. An exception to the FRUIT OF THE POISONOUS TREE doctrine is the “independent source doctrine.”  The independent source doctrine involves LEGALLY OBTAINED EVIDENCE  

40. INEVITABLE DISCOVERY is another exception to the POISONOUS TREE Doctrine.  The government must show by a preponderance of the evidence that they would have found the evidence.  Inevitable discovery doctrine concerns evidence that has been ILLEGALLY OBTAINED.

41. The difference between the independent source doctrine involves LEGALLY OBTAINED EVIDENCE and inevitable discovery concerns evidence that has been ILLEGALLY OBTAINED.

42. ATTENUATION DOCTRINE – evidence is attenuated enough from the initial illegality such that it would break the causal chain.

43. What are the ATTENTUATION FACTORS? 1) Temporal proximity (how long was it from the illegality to the derivative evidence).  The more time that passed the more likely it is to be attenuated, 2) Significant intervening events (such as the arraignment and voluntarily returning to HQs), and 3) The purpose and flagrancy of police misconduct.  If the police make a huge mistake you will need more for the attenuation doctrine to apply.  Arresting person in home without a warrant was not so bad because they could have arrested him when he went out in public.

44. What is the rule about Miranda warnings being an attentuation factor?  The rule is that Miranda warnings, alone, is not enough to remove it from the taint of the Fruit of the Poisonous Tree

45. How is a live witness analyzed under the Fruit for a Poisonous Tree doctrine?  When the evidence is from a live witness (i.e., the illegality leads you to a live witness who would be FRUIT) it will not be suppressed because of the witness’s free will based on policy that we should not suppress willing witness’s statements.

46. How does a new crime affect the attenuation doctrine?  Officer makes stop without RS but person runs and shoots at the officer.  The Court says there are strong policy reasons that a NEW AND DISTINCT CRIME IS ENOUGH OF AN INTERVENING EVENT FOR THE ATTENTUATION DOCTRINE TO APPLY. 

47. Coercive state action is a required element in a due process voluntariness case and the other element is the mental state of the suspect.  However, the defendant does have a due process right to have evidence of the reliability of his confession presented at trial.

48. What are the 4 Miranda rights?  1) You have the right to remain silent (people in Europe think they have this right when they don’t just because the watch so much US TV), 2) Anything said can and will be used in Court, 3) You have the right to an attorney (Both before questioning, can consult with an attorney and DURING QUESTIONING), and 4) Attorney will be provided for indigent persons

49. As long as there is SUBSTANTIAL COMPLIANCE with Miranda, then the Courts will uphold it and this warning was upheld in Duckworth v. Eagan. 

50. JUST BECAUSE SOMEONE IS TAKEN TO A POLICE STATION DOES NOT MEAN THEY ARE IN CUSTODY.  

51. INTERROGATION includes any words or actions on the part of police that they should of known was likely to elicit an incriminating response (WAS IT LIKELY TO ELICIT).

52. Requirements for Miranda:  IN CUSTODY and is BEING INTERROGATED.  

53. What is custody?  When a suspect’s freedom of action/movement is curtailed to a degree associated with a formal arrest then Miranda warnings should be given.  

54. Is Miranda required during traffic stops?  A traffic stop is more like a Terry stop and the person pulled over usually thinks the traffic stop will be over very shortly.  Why not apply Miranda to all traffic stops?  The Court does not see that these traffic stops have a high chance of violating our right not to incriminate ourselves and also asking relatively simple questions (without Miranda warnings) may lead to discovery of crime.

55. What is interrogation for Miranda purposes?  The Court said that Miranda safeguards come into play whenever a person is custody is subjected to either EXPRESS QUESTIONING or ITS FUNCTIONAL EQUIVALENT.  

56. INTERROGATION includes any words or actions on the part of police that they should of known was likely to elicit an incriminating response (WAS IT LIKELY TO ELICIT).

57. How is a TRAFFIC STOP LIKE A TERRY DETENTION?  A traffic stop is like a Terry detention because when police have RS to make a Terry stop (not free to leave until the officer confirms or dispels his suspicion) and the police can ask all types of incriminating questions during the Terry stop.  It is a temporary detention and the person has expectation of leaving shortly.

58. What are the exceptions to Miranda?  Public safety, booking questions, and undercover agents

59. What do you need for a Miranda waiver?  NEED A KNOWING AND INTELLIGENT RELINQUISHMENT OF MIRANDA RIGHTS.

60. THE EDWARDS RULE – ONCE THE RIGHT TO COUNSEL IS INVOKED THERE CAN BE NO POLCIE INITIATED WAIVER.

61. What is the rule for protecting the right to silence?  The rule is not the same for RIGHT TO SILENCE.  The suspect’s right to silence must be scrupulously honored, his right to cut off questioning must be scrupulously honored but the police can come back later and try to initiate the waiver.  They can come back a few hours later and give Miranda rights again such that he has another opportunity to invoke or agree to a waiver relative to silence.  The Court gives greater protection to the Right to Counsel that to the Right to Silence.

62. Once a suspect invokes his right to counsel that can be no further interrogation without counsel being present.  Invoking right to counsel must be a clear and unequivocal invocation
63. How long does the Edwards invocation of the right to counsel?  Does right to counsel under Edwards ever dissipate?  It could go on for years if the person is imprisoned (if on death row it could last forever).  It definitely lasts a long time.

64. Edwards invocation of the right to counsel is not offense specific, it means the suspect does not want to talk to police about ANYTHING, so police cannot ask him about any other crimes or offenses.  There is a different rule for the Sixth Amendment Right to Counsel. 

65. Can Edwards be invoked in advance?  NO.  There is no Miranda protection when you complete forms in your lawyer’s officer because there is no custody or interrogation. 

66. This case gives us the rule that Miranda has no fruit.  However the fruit of the poison tree doctrine does not apply to the 5th Amendment, it only applies the 4th Amendment.  Also, his unwarned statement can be used to impeach the defendant at trial and they can also use the testimony of live witnesses (Jack and Joe) who were identified as a result of the illegally obtained (unwarned) statements.

67. Unwarned statements can be used to: 1) Impeach, 2) Lead to live witnesses, 3) Lead to physical statement, and 4) Lead to the suspect’s warned statements

68.  However, there are still due process protections – if the statement is not voluntarily (coerced and shocks the conscience), it will not be admissible for the above 4 items.

69. FIFTH AMENDMENT PROTECTION REQUIRES SOMETHING MORE THAT DUE PROCESS PROTECTIONS AND MIRANDA PROVIDES US WITH THAT SOMETHING MORE.  

70. IF IT DOES NOT COMMUNICATE THOUGHTS IT IS NOT OF A TESTIMONIAL NATURE and the blood was not of a testimonial nature, it did not communicate any thoughts.  The fifth amendment only protects you not being a WITNESS against yourself.

71. When does the 6th Amendment right to counsel attach?  At least at the point of arraignment the Sixth Amendment Right to Counsel had attached and he had invoked his right to counsel by retaining an attorney.  After invoking his right to counsel, the government can no longer approach the suspect.  The government cannot DELIBERATELY SOLICIT information once the right attaches.  

72. So the Sixth Amendment, like the Fourth Amendment, has fruit (but unlike the Fifth Amendment).  So derivative evidence would be suppressed.  Remember that the exceptions to fruit of the poison tree also apply such as attenuation, independent source, etc.  So if someone else told the police about the drugs, they would be admissible.

73. What is the bright line rule for when the 6th Amendment right to counsel attaches?  In Brewer we are given a bright line rule for when the Sixth Amendment right to counsel attaches.  Whatever else it may mean, the right to counsel granted by Sixth and Fourteenth Amendments means at least that a person is entitled to the help of a lawyer at or after the time that judicial proceedings have been initiated against him “whether by way of formal charge, preliminary hearing, indictment, information, or arraignment.”

74. Elicitation of information by the government is considered a CRITICAL POINT in the prosecution when the accused needs his counsel present.  There is no protection from the Fourth Amendment under the False Friends doctrine.  Under the Fifth Amendment, you would have custody but the statements would not be considered coercive.  The Fifth Amendment does not bar the use of undercover agents but the Sixth Amendment does bar the use of undercover informants.

DISTINGUISH MIRANDA FROM MASSIAH?  Miranda

a) Which amendment? THE FIFTH AMENDMENT

b) When does it attach?  CUSTODY AND INTERROGATION (LIKELY TO ELICIT INCRIMINATING STATEMENTS)

c) Does it bar contact by undercover agents?  NO.

d) Can it be waived?  YES, PER THE EDWARDS CASE.

e) Is if offense specific?  NO.

f) If right to counsel is not invoked, can police initiate contact?  YES, BUT IF THERE IS CUSTODY AND INTERROGATION THE POLICE MUST GIVE MIRANDA WARNINGS AGAIN)

g) Does the fruit of the poison tree apply?  NO, Miranda has no fruit.

Massiah

h) Which amendment? THE SIXTH AMENDMENT

i) When does it attach?  FORMAL CHARGES, CRITICAL STAGES OF THE PROSECUTION (UPON INDICTMENT, CHARGING, ARRAIGNMENT, ETC.) AND DELIBERATE ELICITATION OF INCRIMINATING STATEMENTS

j) Does it bar contact by undercover agents?  YES, BECAUSE IT IS DELIBERATE ELICITATION

k) Can it be waived?  YES, PER JACKSON CASE.

(1) Is it offense specific?  YES, USING THE BLOCKBERGER CASE TEST

l) If the right to counsel is not invoked, can police initiate contact?  YES BUT POLICE MUST OBTAIN A WAIVER WHICH IS DONE BY GIVING THE MIRANDA RIGHTS.  A WAIVER MUST BE KNOWING AND INTELLIGENT

m) Does the fruit of the poison tree doctrine apply?  YES, AND THE SAME EXCEPTIONS APPLY AS WITH THE FOURTH AMENDMENT (SUCH AS ATTENTUATION AND INDEPENENT SOURCE).

75. The federal test for entrapment is a subjective test.

76. At what point in time must the government show predisposition?  The predisposition has to occur before the government gets involved (i.e., setting up the sting).  This case really changed entrapment law.  In this case, the government had no evidence of predisposition because at the time possession of pornography was legal

77. Important quote – a defendant must be so situated by previous training, occupation experience or acquaintances that the person is likely to commit the crime (even without the government lure).  

78. Factors to be considered in determining if the in court ID has an independent source: a) Prior opportunity to observe the alleged criminal act, b) The existence of any discrepancy between pre-lineup description and defendant’s actual description, c) Any ID prior to the lineup of another person, d) The ID by picture of the defendant prior to the lineup, e) Failure to ID the defendant on a prior occasion, f) The lapse of time between the alleged act and the lineup, and g)It is also relevant to consider those facts, which, despite the absence of counsel, are disclosed concerning the conduct of the lineup.

79. Taking blood or hair samples does not involve hurting defendant’s right to fair trial and presence of counsel will not help things (i.e., reconstruction).  Also, the defense can do its own samples.

80. ID via a photo array does not require the right to counsel to be present because there is no reconstruction problem.  This rule even applies post-charge.

81. Due process is violated if the ID process is UNNECESSARILY SUGGESTIVE.  

82. When analyzing ID problems, if the charges have not been filed you can only have a due process argument, there is no Sixth Amendment issue because the right to counsel did not attach.

83. However, the ID will only be suppressed if it is UNNECESSARILY SUGGESTIVE AND UNRELIALBE based on a totality of the circumstances using the factors in #78.

84. IDing someone you know is always reliable even if it is highly suggestive.

85. What factors weigh in favor of pretrial release? 1) Harder to mount an effective defense inside jail, 2) The concept of being innocent until proven guilty – would coerce a person to plea bargain

86. Factors for pretrial detainment include 1) Flight of suspect, 2) Safety of the community, 3) Destruction of evidence

87. The purpose of bail is to ensure the appearance of the suspect at trial.  THERE IS NO BALNKET BAIL.  It violates the Eight Amendment against excessive bail.

88. BAIL REFORM ACT OF 1984 (page 129 of the Supplement).  There are four things the court can do: 1) Release on personal recognizance, 2) Released on a condition or combination of condition under Subsection (c).  Examples include being released in the custody of another, must stay employed or start an education program, no excessive use of alcohol of tobacco, psychiatric treatment, can’t contact victim or witnesses, restrictions on personal associations, abode or travel, report periodically to designated law enforcement agency.  The judge also has a lot of latitude in determining bail provisions, 3) The government must show at a detention hearing that there is clear and convincing evidence that the person should be detained and it is an adversarial hearing.  There must written findings of fact is another procedural protection

B.  Factors to be considered in granting bail 1) Nature and circumstance of offense, 2) The weight of the evidence against a person

3)The history and characteristics of the person including:

a) Character

b) Physical and mental condition

c) Family ties 

d) Employment 

e) Financial resources

f) Length of residence in the community

g) Community ties

h) Past conduct

i) History of drug or alcohol abuse

j) Criminal history 

k) Record concerning appearance at court proceedings

4)The nature and seriousness of the danger to any person or the community that would be posed by the person’s release.

89. Is there a constitutional right to bail?  NO, it is just to not have EXCESSIVE BAIL so it only applies if you are eligible for bail.  You could try an equal protection argument if the person was just too poor to pay the 10%.  There is no constitutional right to release.

90. The Stack case says that there is no bail in capital cases because the person’s choice is flight or death.

91. What is the presumption if EQUAL PROTECTION cases? There is a presumption that the prosecutor did not behave incorrectly and this is because the prosecutor is in the executive branch and the judiciary should not be second-guessing the executive and it would chill law enforcement to have the courts second-guessing and every defendant would bring this type of claim.  Also it would disclose the prosecutorial policy and individual case strategy.  

92. The test for EQUAL PROTECTION claim of selective prosecution is there must be a discriminatory effect shown by clear and convincing evidence that persons similarly situated of a different race were not prosecuted and also a discriminatory purpose. 

93. Standard for getting discovery in an equal protection claim of prosecutorial selection is that the person bringing the claim must have SOME EVIDENCE that selective prosecution based on race took place.

94. How do you show prosecutorial selectivity if you can’t get discovery?  Look at what level of law enforcement was involved?  If you federal agents (DEA) and federal informants and the defendants were not black and then got to state court, this might provide you with the SOME EVIDENCE you need to COMPEL DISCOVERY.

95. TRANSACTIONAL IMMUNITY, which is not prosecution for any offense based on the witness’s testimony or its derivative evidence.  This meant the witness was totally off the hook so this provided too much protection (on the books for 80 years).

96. In 1982, the Court gave us something more workable with the Kastigar case on page 845.  Use and derivative use test, the prosecutor cannot use his testimony or anything that comes from that testimony.  1) The witness has immunity from use of testimony, 2) The prosecutor cannot use the derivative evidence from the testimony, 3) However, the prosecutor can prosecute the witness on the crime if he obtains evidence from an independent source (sort of like the independent source doctrine) and the prosecutor has to prove by clear and convincing evidence that the evidence is from an independent source and not from the testimony.  The Court reasoned that this immunity puts the witness is the same position as if he or she had not testified at all. 

97. PING-PONGING – allows you to prosecute everybody even with the use immunity.  You grant W1 immunity and he leads you to W2 (who is also granted immunity) who testifies against W1.  However W2 was derivative of the testimony of W1 but the Court will allow a LIVE TESTIMONY OF A WITNESS.

98. If the act of production itself is testimonial then it is protected by the Fifth Amendment.  Says this in fact what the items are is testimonial.

99. There are certain motions that must be made prior to trial unless there is good cause per Rule 12(b) dealing with Pretrial motions. 1) Defenses and objections based on defects in the institution of the prosecution, 2) Defenses and objections based on defects in the indictment or information (other than that it fails to show jurisdiction in the court or to charge an offense which objections shall be notice by the court at any time during the pendency of the proceedings), 3) Motions to SUPPRESS EVIDENCE must be made prior to trial, 4) Requests for discovery under Rule 16, and 5) Requests for a severance of charges or defendants under Rule 14 (Rule 12(b)(5)).

100. When a defendant testifies in support of a motion to suppress then his testimony cannot be subsequently used against him at trial unless it is to impeach his testimony.  It would chill the defendant from exercising his Fourth Amendment rights.

101. The Court, upon motion of the defendant, can TRANSFER VENUE if there is GREAT PREJUDICE TO THE DEFENDANT, usually in cases with lots of media attention (a media circus) or hate crimes.  Rule 21 allows for transfer of venue as to one defendant if there is great prejudice or for the convenience of the parties.  

102. What is the constitutional implication of venue?  The Constitutional implication is due process and the right to a fair trial.

103. DISCOVERY, Rule 16 (on page 180).  Upon request of the defendant the state must make available to defendant.  Rule 16A(1)(a), 1) Defendant’s OWN written or recorded statement.  Written by the defendant or said and recorded by the defendant and the government knows or should know about it (i.e., leaving it with victim until trial).  Does not include what the victim wrote down what the defendant threatened BUT a letter written by the defendant to victim is discoverable OR 2) The substance of defendant’s oral statement made in response to government INTERROGATION (must be made to a government official and the defendant must know this is a government agent), a) If it has been reduced to writing or b) If it will be used at trial (i.e., not in writing), and c) Grand Jury Test – defendant’s own grand jury testimony is also discoverable

104. What if a defendant makes a voluntary statement to police and they reduce it to writing, can it subsequently be discovered by the defendant?   If defendant made a voluntary statement, it is not discoverable because there

105. What is Brady Material?  Exculpatory evidence is called BRADY MATERIAL. Brady material is all material that the prosecutor has a constitutional duty to turn over (any exculpatory material) regardless of whether the defendant requests it or not so that there can be a fair trial.  Brady requested the confession of his co-conspirator.  The co-conspirator had confessed to being the gunman and this was exculpatory to Brady, especially for his sentencing.  

106. What is the test for material being exculpatory?  Material is exculpatory if in light of the entire record it created reasonable doubt.  The current test is would the outcome have been different.  It is not so broad as to cover anything that might affect the jury’s verdict.  Prosecution must produce witness that could not identify defendant in a line up if there were only 2 eyewitnesses but not if there were 49 other eyewitnesses that had identified the defendant.  

107. Does it matter if the Prosecutor acted in bad faith relative to exculpatory material?  NO, because the focus is on the evidence and not the prosecutor.

108. What is the rule used when police lose evidence?  The rule is that the defendant must show that the police acted in bad faith if evidence is lost (negligence is not enough) for the defendant to get a reversal.

