CRIMINAL PROCEDURE PROBLEMS

1. PROBLEM 4 ON PAGE 11.  This is mail fraud case ($9M), the trial court appoints a real estate attorney to represent the defendant.  There was no evidence of ineffective counsel (an extremely low standard, it is effective as long as the attorney shows up and breathes).  This is distinguishable from Powell because in Powell there was no time given for investigation and this attorney at least had some time to investigate.  It might be a violation of ethical rules to represent someone you do not have the expertise to defend (but it is OK if the attorney is willing to educate himself).  Something that would shock the conscience of the people is considered a due process violation.  This case seems to be more about ineffective assistance of counsel.

2. Radar Searches (#3A on page 56) that can detect substances are illegal, with 100% accuracy, and police use this machine driving up and down the street for probable cause for a search warrant.  You have an expectation of privacy in your home (but can you have an expectation of privacy for illegal activities)?  How will the police decide which streets are patrolled:  River Oaks or the 5th Ward?  We are headed with our technology to be able to have this type of sophisticated radar or via DNA to know who has a tendency to be a criminal?  The Court said we do not want the government to be using sophisticated technology such as heat sensing radar and the argument is to LIMIT THE POWER OF THE GOVERNMENT from coming into our lives and homes.  Dog sniffs are not a search per the Courts.

3. The morality of torturing a kidnapper (#3B on page 56) to be able to find the location of the kidnapped child in a shallow grave.  Should the police be allowed to torture or coerce the kidnapper to tell where the child is?  His confession will not be admissible in court if you torture him.  Also, he may be acquitted and can do it again.  Certain things are wrong under ANY circumstances (danteiogical (sp?) argument) and who would make the decision to torture the kidnapper.  Sacrifice the child for all future suspects who may be falsely accused and tortured.  Need clear rules for the police to follow (police arrest and search and seizure is the majority of this course).

4. Speedy Trial (#4A on page 56).  Having the trial within 180 days or the case is dismissed.  The rule is fair, efficient, and accurate (no loss of evidence) and memories fade.  However most defendants want loss of evidence and memories to fade and get through rehab.

5. PROBLEM #6 ON PAGE 88.  Police officers positioned in an area known for illegal drug activity and with assistance of bionic ears overhear conversations that are otherwise out of earshot.  The people conversing are in the road outside a vehicle whispering about an apparent going on with the occupant of the vehicle.  What reasonable expectation privacy would you expect in the middle of a public road, in an area known for illegal drug activity?  What if they got in the car and shut the doors?  This is closer to being protected by Katz, which uses a listening device.

6. PROBLEM #5 on page 97.  Illegal activity in public park at 2:00 a.m. and the electronic device just enhances the conversation and the police could even probably put a bug in the public park without having the agent there monitoring the electronic device.  THE ANALYSIS CHANGES IF THE AREA IS PUBLIC AS OPPOSED TO SOMEONE’S HOME BEING BUGGED.

7. PROBLEM 6 ON PAGE 117.   HPD and DEA are investigating the 198 acres that have a private road.  There was fence and netting around the barn.  The agents smelled something and crossed over a fence to shine a flashlight into the barn and they did seed the drugs.  The acid smelled is extremely pungent.  The barn is 50 yards from the fence that surrounds the house.  Is the barn open fields or the curtilage?  How close is the barn to the house is the first question to ask and 50 yards is not too close.  There is no problem with the officers crossing the fence?  NO, per the Oliver case.  Neither is the barn within the enclosure or fence surrounding the home, so it fails the second inquiry.  The nature of the use would not be for sleeping or eating (the intimate things the court says you do in the home).  The steps taken to protect the area from outside observation was the netting but they did not close up the barn.  The smell alone may have been enough for the officers to have probable cause (PC) to get a search warrant.  They are either in the open field or in the curtilage (the protection of the house) and based on the analysis they are in the open fields.  Suppose they had to enter the barn to make complete the investigation?  It would violate the Fourth Amendment unless the barn door was open (plain view doctrine) for the officers to enter the barn to investigate, they need to obtain a search warrant.  The underpinning of the Fourth Amendment is REASONABLENESS and it is not reasonable to give open fields Fourth Amendment protection.  The purpose of a warrant is to have a neutral, detached magistrate review the government’s proposed search/actions.  If there was a fence around both the house and barns, even though 50 yards apart, would have made a better case but still not slam dunk because of the “nature of the use element.”

8. PROBLEM ON PAGE 159.  Suspect that is 5 foot 10 inches wearing black jacket, white t-shirt, and jeans selling drugs on sidewalk in front of certain building.  Officer knows that drugs are sold at that spot and he pats down the suspect and feels a large wad of bills in his pocket.  Assume the pat down is legal.  The only thing that is unknown is for the cocaine to actually be in the rolled up dollar bills.  What if the officer, pulled out Kleenex?  You have probably lost out on PC.

9. Problem 6 on page 183.  She opened the door and it standing in her doorway, she can be arrested depending upon the jurisdiction.  If she runs inside the house after opening the door then the police are considered in hot pursuit and can enter the home (this only works in a jurisdiction where she is considered in public when you are in the threshold of the door).

10. PROBLEM ON PAGE 211.  There is a warrantless arrest and the suspect makes a confession after being arrested and now wants the confession suppressed.  There is no hot pursuit, there is no reason to believe that Julie or anyone was in danger.  He was the driver of the get away car and not the actual gunman.  The Court said there was not exigent circumstances primarily because the police had the house surrounded (they had removed the exigent circumstances).

11. PROBLEM 4 ON PAGE 212.  The police are questioning suspect at station and see blood on him and ask to take fingernail scrapings and he refused and starts to clean his nails and the police take fingernail scrapings anyway.  Does this warrantless search violate the Fourth Amendment?  You have to have PC because there is an expectation of privacy in your fingernails and once the Fourth Amendment was implicated you need PC and a warrant unless there is an exigency and in this case the exigency was the IMMINENT DESTRUCTION OF EVIDENCE, since he was cleaning his nails.  Could the police have searched Murphy’s pockets without a warrant?  What would be the PC that would allow the police to search Murphy’s pockets?  Based on the facts given, there is no PC that he has anything in his pockets (so you can’t search his pockets with or without a warrant).  The PC for asking for a taking the fingernail scrapings was the blood they saw on his hands.  A good investigative technique is to ask for consent.  By itself refusal to a search cannot be PC.

12. PROBLEM 6 ON PAGE 222.  He is arrested in the threshold so it will depend on the jurisdiction whether or not the arrest is lawful.  Is it reasonable to get in the home to get him some shoes?  Is this only a pretext for the cops to get into the living room?  It could go either way.  It WOULD be unreasonable to take him to the station without his pants.  Can the police go into the closet when the suspect is handcuffed?  How far can a handcuffed man grab?  Still may need to go into the closet to get the shoes, but how much should the police pat down the clothes just to get the shoes.  If the suspect was not handcuffed, the pat down of the clothes would be reasonable.  It doesn’t matter what the officer’s objective was, the court does not get involved with looking at the officer’s intent only on the reasonableness.

13. Problem on page 251.  The police did not need a warrant because the policed had PC and she was at a public place.  Is there any justification for the search of the car?  No, because the police took her keys from her as she left the store so it was not in her immediate grab area and under Belton they had to prove the she was a recent occupant of a car (could maybe get this element if she just made a quick stop into a convenience store.  He can take her keys under the rule of a search incident to an arrest (searching for weapons).  Under Belton, if he is allowed to search the car he can also search the glove box and he can open the sealed envelope (because under Belton you can open any closed container found in the interior of the car).  They cannot open the trunk.

14. Problem 4 on page 270.  The police had PC.  Can they search an unoccupied vehicle?  It’s not mobile if nobody is in the car.  However, they could take the car down to the station if they have PC.

15. HYPO.  Officer sees two people drinking beer at trunk of car (they are outside the car) in park in violation of a local ordinance.  They check out the car and determine there are warrants.  The arrest one of the guys and put him in the back of the patrol car.  The police then search the car and find a film container with cocaine in it and then search the trunk and find more drugs.  Search incident to arrest will not work because he is handcuffed in the patrol car and so his grab area is limited.  You can probably get a good Belton search that he was a recent occupant of the car so the officer can search the interior of the car and open the film container but they cannot get into the trunk.  There is no automobile exception that would get the police into the car for a search if they did not make an arrest.  If the boys were minors the officers would have PC to search the car of more beer (illegal for minors to drink alcohol) but then they cannot open the file container.

16. Problem on page 291:  1) They open the trunk and find the bag and it has drugs, can they continue searching the trunk?  NO, because they have already found the bag, 2) If they find the bag and there are no drugs in the bag, then there is no PC to support further searching, 3) Police do not find the bag in the trunk but they find a briefcase and they can open the briefcase because the rule is that the police can search anywhere the drugs can be found, and 4) The police stop Aceveedo before he gets in the car, you need a warrant to search the container.  If you are arresting him, the bag would have to be immediately associated with a person (his pockets and a woman’s purse)

17. HAND OUT PROBLEM.  The police have PC because the anonymous informant’s story and description has been correct (lots of corroboration). The cops seized and opened the luggage and found the drugs and then arrested the suspects.  This is illegal without a warrant, this is a pure Chadwick footlocker case.  Does the fact that the drugs are put in the belly of a Trailways bus, allow the automobile exception to apply, since it is very similar to motor home.  The officers can take the suitcases but they could not cannot open them without a search warrant because no exigency exists once the luggage is under the dominion and control of the officers.  Assume the police have a warrant for the arrest of the men but there is no PC to search the luggage.  Does the Belton case apply, can search those suspects that are the recent occupants of a vehicle (but can’t search the trunk under Belton and the belly of the bus is very similar to a trunk.  If the luggage is in the luggage rack above the suspects that are being arrested on outstanding warrants then the officer can search the luggage, without PC, under Belton (exception that allows you to search interior of a car and containers of recent occupants of a vehicle).

18. PROBLEM 3 ON PAGE 305.  The officers observe a drug sale wherein the see the suspect take the drugs from a hole under the side of the house and then returns the drugs to the hole.  The police do not have a lawful right of access because he does not have a lawful right of access because he cannot search the curtilage of the home without a warrant so you cannot invoke the plain view doctrine.  NOTE:  you can go on the property to arrest if you observe the felony drug sale.

19. PROBLEM 3 ON PAGE 305.  The officers observe a drug sale wherein the see the suspect take the drugs from a hole under the side of the house and then returns the drugs to the hole.  The police do not have a lawful right of access because he does not have a lawful right of access because he cannot search the curtilage of the home without a warrant so you cannot invoke the plain view doctrine.  NOTE:  you can go on the property to arrest if you observe the felony drug sale.

20. Toolbox in the back of the pick up truck.  He calls the police and they come out and he tells them I saw my neighbor take the tool box and they go to the neighbor’s house and look into the window and he sees the tool box.  The cop has a lawful vantage point and he can immediately recognize the stolen toolbox but he has not lawful right of access.

21. PROBLEM 8 ON PAGE 317.  The officer stops car for speeding, issued a verbal warning, and returned the license.  Then asks if driver has any drugs and asks for permission to search and officer finds drugs.  The question is when does a person who has been pulled over know that they are free to go and can refuse consent.  Therefore, some jurisdictions require the officer to say you are free to go otherwise this becomes a close case as to whether there was voluntary consent.

22. Problem 7 on page 350.  The officer observed the  person hanging around a drug addict for 8 hours (this case is before the war on drugs and stopped the person and this was not a legal seizure because merely talking to a drug addict does not mean that a person is dangerous.  Police Academy says worry about it being a dangerous person first and then worry about the drugs being admissible. Problem 8 on page 350.  The officer tells the person to get out of the car and the suspect didn’t and merely rolls down the window and the officer sees the gun and reaches across the person and takes the gun and person is arrested for having an illegal weapon. The officer had reasonable suspicion because someone called in and said the guy was sitting in his car with narcotics and a gun.  The Court said this was a legal search and seizure. 

23. Problem on page 387.  Even a momentary response or physical force can be a seizure (even if the suspect breaks loose and run).  When you pull your car over because of blues lights it is a seizure (submission to authority).  When officer says “Hold up” and passenger says “What do you want?” and this is a momentary submission to authority even though the passenger fled. Officers saying to someone on the street “Police Officers, we need to talk to you” is even closer to a seizure in that a reasonable person would not think they were free to leave

24. Problem on page 393. People get off airplane separately, have the same type of bags, looks back a second person and then they hook up together.  There is really nothing that shows that crime is afoot, it could just be two people who got separated.  There would be reasonable suspicion if the facts said the suspects fit the drug profile.  Their tickets and identification were in order.

25. The very short vacation (Problem on page 393):  Hawaii to Miami (drug capital of the world) and back to Hawaii via Denver and LA is 3 days.  Pays cash, $2,100 for tickets, no luggage, dressed in black with jewelry.  The Hawaii DEA determine that his identification is wrong.  He also acts nervous.  DEA agent grabs his arm and pull him to curb, the physical contact is a seizure and there was reasonable suspicion to do this based on the totality of circumstance.  They escort him to the station and have the dog sniff his luggage and  the sniff indicate his bags have drugs.  They can move him to the DEA office in the airport because they can still investigate diligently until they confirm or dispel suspicions and they can use drug dog to confirm or dispel and at the point that the dog indicates drug they have PC and then they must get a warrant to search (Chadwick footlocker case).  Reasonable suspicion only allows a pat down and no other search.  It is much more difficult now for the identification to not match the ticket.  Reasonable suspicion only allows the police to temporarily detain the person.

26. PROBLEM ON PAGE 415.  The officers arrest Baker and fear resistance by family members (you need something more than the fact that the people are in the house).  They arrested him in the hallway and going into the bedroom they find guns and ammo.  Is this gun and ammo admissible as evidence?  There is nothing in the facts to suggest that anybody else is in the house, so the police should not have went into the bedroom under the protective sweep doctrine.  If someone else is in the room, the police will not let that person leave the room until the arrest is completing.  Just having family in the house does not give police enough RS to do a protective sweep, the police need something more to have RS that the family members pose a danger to an officer.  Protective sweep is not justified with these facts.  Search incident to an arrest will get around the corner into the bedroom and then the clip of ammo on the bed is in plain view and could possibly continue to search around the bed for a gun (i.e. still within the lunge area) but absent that the could take the clip and would have PC to get a warrant to search for the gun.

27. STANDING PROBLEMS.  Because the wiretap was illegal, the visitors to the home or business said the Fourth Amendment violation should result in the evidence being suppressed for them as well as the person whose Fourth Amendment rights were violated.  The Court says that violation of Fourth Amendment is personal.  Conversations between 2 people are protected and cannot be illegally listened to.  Can illegal wiretap listening to B and C’s conversation in A’s house about A murdering someone, can the government use this against A?  No, because it is A’s house.  If B and C implicate themselves and they are still protected because there conversations are protected but it they implicate D who does not own the house, he is not protected.

28. PROBLEMS ON PAGE 449.  Police illegally search trunk of Alice’s car (no consent or PC) and find Bob’s blood soaked jacket used in a crime.  1) Can the evidence be used against Bob is he is unrelated to Alice and he is a passenger in the car?  YES (this is the Rakas case), 2) What if Bob is driving and Alice is the passenger, but still the owner?  The closer you get to being an overnight guest or having more control over the auto then you will have more of an expectation of privacy.  If he is driving he has the key to the car and control over getting into the trunk.  Suppose Bob is Alice’s husband or brother and have equal control over the car (Supreme Court has never addressed this), 3) In this hypo Bob has his own key and they alternate driving which gives him even more control, 4) Bob may want to contest the car stop and argue that it is an illegal seizure of Bob as a passenger and then could be suppressed as fruit of a poisoned tree (illegal seizure), and 5) Bob claims ownership of the jacket.  Does his possessory interest give Bob standing to suppress the jacket as evidence.  The jacket is in plain view and he has no standing to contest the search.  What if the police then search the jacket and find drugs the drugs would be suppressed because the Bob has a possessory interest and an expectation of privacy the only possible exception being if the police had a procedure to do an inventory search of the jacket

29. Variations/problems on Rawlings.  1) When cops emptied the purse as ordered, the police could not tell that it was drugs and opened the vials to see what is in the vials?  Does he have standing to being a Fourth Amendment violation?  The drugs are no longer in plain view and the police are violating Rawlings’ expectation of privacy in the vials that he claims ownership to?  The police took his vial and opened it illegally, without PC, 2) When police emptied her purse they dumped out a sealed envelope  and based on hunch (not RS or PC) thought it was drugs so he had no reason to keep the envelope, so the seizure was illegal and subsequently having he dog sniff 4 days later doesn’t help make the search legal, 3) What if the officer has RS to think the envelope has drugs, what can he do?  He can diligently pursue the investigation until he confirms or dispels his suspicions and waiting 4 days for the drug sniff is too long per the Place case, and 4) What if there is PC to believe the envelope has drugs?  Can seize it and still must get a search warrant.

30. HANDOUT PROBLEM FROM 3/5/03.  Lorenzo is babysitting for his brother in his brother’s house.  He does not usually stay over night in the house.  The police did an illegal search and found evidence that Lorenzo was involved in drugs and prosecute.  Does he have standing such that the evidence can be suppressed?  He is family and he is responsible for the child so he would have more standing that the pizza deliveryman.  Does Lorenzo have standing based upon having an expectation of privacy in his brother’s bedroom, which is where the police found the evidence.  Usually bedrooms are seen as belonging to the person whose bedroom it is, which is Lorenzo’s brother.  Lorenzo’s expectation of privacy would only be for the common areas but would probably not extend to the bedroom so that Lorenzo would not have standing.  What about the fact that the police had to go through the living room to get to the bedroom.  The police had violate HIS (LORENZO’S) expectation of privacy by bursting into the house, even if he was just a babysitter and not family.  So the police violated his expectation of privacy by entering the living room illegally, i.e., without a warrant. 

31. PROBLEM 5 ON PAGE 493.  1) The warrant allowed officers to record serial numbers of items that might seemed to be stolen.  So is everything seized with the warrant excluded.  The entire warrant was invalidated (and not just the unconstitutional part) because the Court thinks it is too much like a GENERAL WARRANT.  So if a warrant starts to be general in nature the Court will invalidate the entire warrant, 2) Getting the expiration wrong in the warrant makes it FACIALLY INVALID and the evidence would not be admitted, 3)  It is too broad for the warrant to say “AND OTHER EVIDENCE RELATING TO THE COMMISSION OF A CRIME” and the warrant would be FACIALLY INVALID and a trained officer could reasonably be expected to know that the warrant is deficient, 4)  If you name specific offenses and then enumerate things that can be searched such as files, business records, and computer hard drive is valid, and 5) The officer is entitled to rely on computer information that a warrant is outstanding (Leon extends to a clerk’s data entry because there is no indication that clerks are running amok).

32. Problem 3 on page 511.  They did not have PC when the evidence was actually discovered and the government said the evidence would have been inevitably discovered and the Court rejected this because it is BAD PUBLIC POLICY to in any way validate a bare bones warrant, it would circumvent the warrant.  Could also have a problem with police doing an illegal search and then inventing a reliable informant to be the basis of the warrant.  

33. Problem 5 on page 520.  Officer makes stop without RS but person runs and shoots at the officer.  The Court says there are strong policy reasons that a NEW AND DISTINCT CRIME IS ENOUGH OF AN INTERVENING EVENT FOR THE ATTENTUATION DOCTRINE TO APPLY.

34. HANDOUT PROBLEM ON THE ATTENUATION DOCTRINE.  The police detained Tony and obtained a statement and released him 12 hours later.  The police “came to suspect” that Barton and Tony had been involved in a juvenile gang killing.  Tony’s statement implicated Barton so then police arrested Barton and he confessed but implicated Whitaker in the actual attack.  The police then got Tony to come in for questioning again and he confessed to Barton’s account of the killing.  Was Tony Whitaker’s arrest legal?  He was arrested because he was held at the POLICE STATION FOR 12 HOURS (A DUNAWAY DE FACTO ARREST) and they Mirandaized him.  There are no facts to lead us to think that the police had PC to arrest Tony Whitaker.  Temporal proximity does not help us with the attenuation doctrine because even though he gave the statement 12 hours later it will still while he was being held illegally.  The fact that he made the statement after his mother came to the police station do not help the attenuation doctrine either because she is not a lawyer (so it is not a significant intervening act).  The Miranda warnings are another significant intervening act but that by itself is not enough for the attenuation doctrine.  If the police had PC but had failed to get a warrant (a technicality) it may help the attenuation doctrine but only if the police was not flagrant such as entering his home and taking him from his home without a search warrant.  DID THE POLICE HAVE PC TO ARREST BARTON?  YES, through questioning other gang members and from Tony’s statement but do you have to have the statement made by Tony (fruit of the poison tree) to get PC on Barton?  YES, because Barton would not have STANDING TO CONTEST THE ILLEGALITY OF TONY’S STATEMENT because Barton’s personal rights were not violated, it was Tony’s rights that were violated.  Note, however, that Barton did not receive any Miranda warnings and that could keep Barton’s statement from being admissible.  Is Tony’s second statement admissible?  Yes, he agreed to talk even after receiving his Miranda warnings.  He voluntarily came to the police station.  It has been 5 days since the initial illegality and he made both an oral and written statement.  Could this be the result of the initial illegal (Tony’s illegal arrest)?  Can Tony’s defense attorney get the confession suppressed based on the initial fruit of the poison tree?  Probably not, based on the attenuation doctrine.  The police do not have to obtain evidence illegally from a person, they can lie and tell Barton that Tony implicated him and if Tony confessed the confession will be admissible and then they can.  If Tony had been arrested and not gone to the police station voluntarily it would not be as strong a case for attenuation and it would be fruit of the poison tree but the prosecution would respond that it is testimony of a live witness and it should be admissible.

35. PROBLEM 5 ON PAGE 557.  The judge rule that the issue of reliability of a confession was thrown out when the judge ruled that the confession was not coerced.  The judge mixed up the voluntariness of the confession with the reliability of the confession.  The Supreme Court has a Constitutional Due Process to present evidence on the reliability of his statement or confession (i.e., he can prove that he was crazy when he gave it).

36. PROBLEM 8 ON PAGE 599.  The warning is OK, it deals with silence, whatever you say can and will be used in court, you have the right to an attorney (but it is ambiguous because it hints that suspect cannot have an attorney until he gets to court).  As long as there is SUBSTANTIAL COMPLIANCE with Miranda, then the Courts will uphold it and this warning was upheld in Duckworth v. Eagan.

37. HYPO ON PAGE 609.  Person is in prison and police go there to question him about his tax return, do the police have to give Miranda warnings?  YES, because the suspect is IN CUSTODY and is BEING INTERROGATED.  The person in prison is clearly in custody and he is being interrogated.

38. HYPO 3 on page 616.  If the drunk says “I guess I am in a whole lot of trouble” and the cop confirms that, then there is a heightened sense that the person is in custody and cannot leave.

39. HYPO 4 on page 616.  Suspect wants to go to his house down the block and tell his mother and officer says no, does not rise to the level of needing Miranda warnings because there is no reasonable expectation that you can walk away from a traffic stop.  If the officer forcibly kept him from leaving then the person pulled over may be considered in custody.  

40. HYPO # 5 on page 616.  Police have a warrant to arrest D and they have surrounded his house hiding.  D does not know about the cops so he thinks he is free to leave and does not think he is in custody.  Since there is no custody, the police can question him about his wife’s murder.

41. HYPO #6 on page 616-17.  The police asks the suspect to come to police station to be questioned as a witness and he is driven in the front of the cop car.  Just being at the police station does not invoke Miranda and also he went with the police voluntarily so he will probably not be considered to be in custody and there is no Miranda requirement.

42. Jailer asking if prisoner, Joe, hung his cellmate and the jailer asks Joe if his did this and why.  Joe is in custody and he was interrogated so he probably should have been given his Miranda warnings.

43. Finding cellmate in a pool of blood and asking “what happened” would not require Miranda warnings.

44. #3 on page 625.  Frank was arrested for a burglary in which furs were stolen.  Frank asks to talk to DA and told not available unless Frank tells the cop what he wants otherwise the DA won’t come.  This is designed to elicit an incriminating statement and Miranda warnings would be required.  Is putting the furs in front of Frank’s cell the functional equivalent of trying to elicit an incriminating response.  Saying your co-conspirator just ratted on you is also a functional equivalent of trying to elicit an incriminating response.

45. # 4 on page 626 (Professor’s favorite).  S walks into sheriff’s office and says I done it, I done it, arrest me, arrest me.  There is no custody (nor it there any interrogation) so there is no requirement for Miranda and the statements would be admissible.  The deputy responds “What did you do?” and he replies “I killed my wife” still no interrogation (only asking what are you here for) and still no custody.  Then the deputy asked “What did you kill her with?” and is Miranda required for this.  Would a reasonable person believe that they are free to leave after just telling a deputy he killed his wife so at this point he is probably in custody and it was interrogation and the answer that he did it with an ax would not be admissible.

46. If the deputy said “Calm down, you are no murderer” after S said he killed his wife, it does not seem as likely to elicit an incriminating response.

47. Note 5 on page 644.  Sam is arrested for a burglary and waives his Miranda and then police question him about a murder is the waiver still valid?  YES, because Miranda says ANYTHING YOU SAY.  When suspect waives it is assumed he wants to talk about anything.

48. Suspect waives rights not knowing he has an attorney outside trying to consult with him.  Is it a valid waiver?  YES.  Should the police have told him that he had a lawyer?  NO because he voluntarily said no, he did not need a lawyer.  The police lied to lawyer but it does not shock the conscience. Never read the Constitution to require that the police have to provide the suspect with a flow of information to help him with his best interests in his rights

49. Problem 3 on page 650.  Suspect invokes his rights and then later asks “What is going to happen to me now?”  What if the officer says “It depends.”  The suspect’s question is clearly related to the investigation.  If there is an initiation, a suspect initiated waiver, then you must have a waiver of the suspect’s Miranda rights.  What if the officer responds “That’s up to you, if you take a polygraph test things will go better for you?” to the suspect’s question on what will happen next.  Even though the suspect initiated you still need a KNOWING AND INTELLIGENT WAIVER.  The officer has gone right into interrogation (statement or action designed to elicit an incriminating response) without getting a waiver.

50. Problem 6 on page 655.  When he answered YES that he needs a lawyer because he has told the truth was invoking his right to counsel and then the police initiated but then once he approached the police after finding out he was being booked was definitely suspect initiated.

51. Problem on page 681.  The drunk who can’t talk or walk straight.  Can video at the station of slurred words and failed sobriety test with no Miranda warnings protected under the 5th Amendment?  Are slurred words communication of thought?  SLURRED WORD AND UNSTEADY GAIT ARE NOT COMMUNICATION OF THOUGHT

52. When booking person, the police ask what the date was you were six and no Miranda warnings and would not be admissible.  It is here to show that it is testimonial to show his mental capacities.

53. HYPO.  What if the police had persuaded radio personality to go through the whole scenario about the weather and that it would difficult to find the body? It would still be a violation of the Sixth Amendment because the police are still deliberately trying to elicit incriminating statements.  It would not be a violation of Fifth Amendment Miranda though because while there would be custody, hearing the weather announcer saying this would not be considered coercive.

54. HYPO. Suppose the government had told the informant to just be a listening post.  Just smiling and nod and keep your ears open.  This has not been decided and it could be that just keeping your ears open would not be a violation of Sixth Amendment (as long as there is no action to stimulate conversation).  The more the informant is like a listening post, the less there is a chance that the Sixth Amendment will be violated.

55. The hooker entrapment problem #4 on page 724.  You can probably show that she was predisposed to commit the crime.  Under the objective test you have to determine whether it was an IMPROPER USE OF POLICE POWER by exposing himself. 

56. PROBLEM 3 ON PAGE 766.  The first out of court pre-charge ID will not be allowed because it was unreliable (he could not ID him) and it was unnecessarily suggestive because suspect was only one with leather jacket and all others were taller (different physical traits).  The second line-up is also unreliable because the suspect was only one that he had seen in the line-up before.  The in-court ID was also unconstitutional based on due process argument because the court said he could not ID him twice before, it was unlikely he could ID him now.  This is the only due process ID case where the defendant won.  IDing someone you know is always reliable even if it is highly suggestive.

57. Problem 1 on page 805 deals with the unwilling victim.  The W does not want to prosecute H for first time abuse but there are three other witnesses.  Should the prosecutor prosecute the case?  He could successfully prosecute with 3 witnesses.  Factors that the ABA allows the prosecutor to consider include the disproportion of the authorized punishment in relation to the particular offense or the offender and the reluctance of the victim to testify.

58. Problem 2 deals with the RECALCITRANT VICTIM/WITNESS.  The H has repeatedly abused the W but she is refusing to be a witness and admits she is afraid of her H.  This is the 4th time the police have had a domestic disturbance call to this couple.  There is more evidence of coercion and so the prosecutor should pressure the victim.  Some victims want to be subpoenaed rather than testifying willingly.

59. Problem 4 on page 806 involves an unpopular politician involved in bribery and you are almost certain you can successfully prosecute; however, the evidence does not seem right and you think the politician has been framed. If the prosecutor had reasonable doubt she should not go forward with the case even if the case would be successful. 

60. Problem 5 on page 806 involves a wildly popular politician and persuasive evidence but the prosecutor does not think she can win the case; however, the ABA guidelines says she should bring the case forward.

61. Problem 6 on page 806 deals with a park drug bust.  Police did not have a good reason for searching the suspect, the police did not have RS that crime was afoot.  It was a bad arrest and search so the evidence will be suppressed.  Should the case go forward?  There has been alot of media coverage of drug sales to kid; however it would be unethical to go forward and a waste of the court’s time.  A prosecutor must be able to distinguish between being factually guilty (what we have here) and being legally guilty (we don’t have this in this problem)

62. Problem 7 on page 807 deals with prosecuting a mother of a crack addicted baby.  The offenders are likely to be poor, uneducated, drug addicted women and the legislature must have known who the targets are here.  This is just a bad law and what discretion does a prosecutor have relative to a bad law?  Every case would have the same evidence (a crack baby).  There is no discretion not to prosecute.

63. PROBLEM 2 ON PAGE 817.  If tried in District A the defendant would tried for manslaughter and in District B he would be tried for misdemeanor traffic violation (ran off the road and killed a young girl).  This is the same fact pattern as Blackledge and the prosecutor cannot up the charge to manslaughter (both charges were based on the same facts).  What if the little girl’s body was not found from the river until later?  If is clearly a different case if the State had shown that it was impossible to proceed on the more serious charge at the outset.  So you could have a misdemeanor charge first and then charge another felony offense at the trial de novo if the FACTS HAVE CHANGED for the prosecutor to be able to change the charge and not have due process problems.

64. Compelled to bring lecture notes prepared for criminal procedure class to grand jury is testimonial.  But not testimonial if government asks you to produce any black notebook of certain description, knowing that the lecture notes are in one of those note books, which would not be testimonial.

65. Problem F on page 855.  Government asked owner of a close corporation to produce financial statements and since he did not produce evidence of a $1M bank account and the government wanted to use this non-production as evidence of his intent in a tax evasion case (what he did not produce, the $1M bank account was held to be testimonial and could not be used against the defendant).

HANDOUT PROBLEM ON APRIL 2, 2003

1. Arrest of Bob

2. Guns seized (warrant)

3. Bail posted (stationhouse bail), Bob was released (retained counsel, but not yet charged) – this is not a criminal prosecution, it is still considered a part of the police investigation.

4. Prosecution promises Bob’s lawyer they will not question Bob

5. Bob charged on guns – the Sixth Amendment right to counsel attached here even if Bob has retained counsel or not.

6. Police urge girlfriend (deliberate elicitation) to get Bob to cooperate before charges files on murder – police cannot elicit from undercover agents under the Fifth Amendment, but they are allowed to talk to her under the Sixth Amendment.  If she wants to testify she will be allowed to because she is a live witness.  However, any evidence resulting from the police approaching her would be considered fruit of the poison tree/Massiah.

7. Bob comes to police station (voluntarily)

8. Bob confesses for both murder and guns.  Analyze if one or both of the confessions are admissible.

9. Murder charge is filed

10. Is Bob’s confession of murder admissible?  He is not in custody because he came to the station voluntarily so there is no Fifth Amendment violation.  There is also no Sixth Amendment violation because he is not yet charged for the murder (only the guns) and per the Cobb case, the right to counsel is offense specific.

11. Does it matter that the police urged the girlfriend to get Bob to cooperate?  If you consider the girlfriend an uncover agent this is allowed under the Fifth Amendment and it doesn’t apply under the Sixth Amendment because he has not yet been charged.

12. Once the Sixth Amendment right attaches once charged and even if Bob did not have a lawyer for a him to waive his Sixth Amendment right to counsel he has to be Mirandized and he wasn’t so there was a Sixth Amendment violation when he confessed to the guns and it will not be admissible.  If you consider the counsel being at a bail hearing as Bob invoking his right to counsel, the confession on the guns is inadmissible because Bob’s lawyer was not present.

EYEWITNESS HANDOUT PROBLEM.  The out of court ID behind the one-way mirror is not admissible because he had already been arraigned and his right to have counsel present had attached.  The in court ID could be excludable and it falls short of the clear and convincing evidence required to prove ID by an independent source and the witness keeps saying that’s the person I say at the police station.  The victim can still testify at trial he just can’t testify about the out of court and in court IDs.  His testimony would be used to show that the police had PC to pull the car over and arrest.
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