CRIMINAL PROCEDURE

I. CLASS PROCEDURE.  Maximum absences are 5 and you are dropped on the 6th absence.  Roll is taken from the seating chart.  Six teams and recitation will be by team.  Assignment is always the next 45 pages, it is random recitation within the team and the teams will be up approximately every 3 weeks.  Treatise is only a recommended text and it is student friendly.  Be sure to mark the supplemental cases in your text.  REMEMBER TO CHECK THE SUPPLEMENT.  We will cover the text through page 1140 on jury nullification.  If case starts on page 44, include it and also read the notes after that case.  Some of the note cases are 1-2 paragraphs long, know the rule from these longer note cases.  Work through the problems.  The exam is drawn from the hypos in the problems.  You will do well if you keep track of the 100+ hypos.  The exam is 100 multiple choice questions and low 80’s is usually an A.  This is constitutional criminal law.  Every case will be federal cases or state cases that go to the Supreme Court.  All the principal cases are US Supreme Court cases and so are 99% of the note cases.  We are not required to the Federal Rules of Criminal Procedure and they are in the note cases and they will conflict with Texas rules or Texas will apply them differently.  This class is really about POLICE PROCEDURE.  The federal rules set the floor for the treatment of criminal defendants and states such as Texas, which does, can provide more protections.  The fourth amendment is the law of arrest and search and seizure (400 or 500 pages of the text).

II. Overview of the steps in the criminal justice process, the typical felony case.  

A. There is a crime committed and reported

B. Pre-arrest investigations

1. Police are patrolling and see something suspicious and make an arrest (usually a short investigation)

2. A reactive investigation, which involves interviewing witnesses, canvassing the neighborhood, gathering evidence, taking photographs of the scene.

3. A proactive investigation that takes place before a crime has been committed such as a sting operation (a good example is Minority Report with Tom Cruise).  This type of investigation gets police is trouble alot with entrapment

4. Prosecutorial investigation – uses the grand jury to investigate and then indict and arrest

C. Arrest occurs once there is probable cause.  The manner of the arrest also involves constitutional questions.  So does the search warrant.  An arrest can be made with or without a warrant depending upon the circumstances

D. Booking, photo and fingerprinted, station house bail, belongings are inventoried

E. Post arrest investigation – line up identification, interrogation, hair or DNA sample

F. Release if there is not enough to charge

G. The decision to charge is made.  The prosecutor has lots of discretion here.

H. Filing the complaint.  The complaint ultimately will be replaced with a grand jury indictment in the federal system

I. The magistrate will review the arrest to determine if there was probable cause to arrest the defendant

J. First appearance of the defendant for purposes of identifying the defendant, charge, appointment of counsel if indigent, and bail is set

K. Defendants are entitled to a preliminary hearing.  Prosecution has the burden it is an adversarial pre-trial hearing.  There is no preliminary hearing if the prosecutor gets a grand jury indictment

L. Grand jury indictment

M. True bill is grand jury finding cause to indict

N. Filing of the indictment

O. Pre-trial motions such as motion to suppress where defense attorneys shine.

P. Trial – selection of jury and voir dire.

Q. We do not cover sentencing, which is a function of the federal sentencing guidelines and we do not cover the appeals process and the habeas process, the post-conviction process.

III. The role of public policy is the criminal justice process.  A GOOD CRIMINAL JUSTICE SYSTEM SHOULD deter wrong doing and punish wrong doers, add order to society.

A. It should be fair

B. Protect the innocent (let the innocent go free).  No stigma for being arrested if not convicted.  Convict only the guilty

C. Deter future crimes

D. Efficient/speedy

E. Certainty/legitimacy.  The verdict you get is reliable and right.

F. Punishment/retribution

G. Objective/unbiased.  The principle of equal justice.

H. Maintaining societal order (goes more to criminal law but if the laws are not processed there will be chaos).

I. Predictability

J. Rehabilitation

K. We want verdicts to be ACCURATE

L. RESPECT FOR THE DIGNITY OF THE PERSON – alot of the rules are based on this

IV. CHAPTER 1.  CRIMINAL PROCESS:  FAILURE AND LEGITIMACY

A. The Scottsboro case, Powell v. Alabama (1932) on page 5 provided none of the above.  It was a complete breakdown of the criminal justice process.  This is a due process case.  How did the defendants lack an attorney?  The court appointed the entire bar, but no one individual was appointed so there was no attorney-client privilege.  The attorneys were not given time to do any pre-trial investigation and they were only appointed on the day of trial.  There was NO INVESTIGATION WHATSOEVER, it does not even seem that the prosecution conducted an investigation.  This is a death penalty case.  On remand one of the women even admitted to lying. Historically, there was no question that the defendants were innocent.  Should the court try harder to find a due process violation if it seems that the defendant is innocent.  This is not an ineffective assistance counsel case, it is not being provided counsel at critical points in the case and they are needed at critical times in the class.  The Powell case provides the RULE that the states must appoint counsel for indigent defendants in a capital case and they must be appointed when they can do some good.

B. Much of the criminal justice system is concerned with fighting RACISM.  Federal government provides basic protections that the states must provide defendants.  Still have racial profiling and driving while black.  Will also look at capital punishment and the death penalty.  Illinois governor was a conservative who favored the death penalty but became concerned when he learned of the circumstances of cases he was being asked to commute.  He was criticized for the blanket commutation because he did not look at the individual circumstances as he did with the first four that were subjected to torture during interrogation.  He reviewed 25 cases and 12 were wrongfully convicted.  The system is not fixed yet.

C. PROBLEM 4 ON PAGE 11.  This is mail fraud case ($9M), the trial court appoints a real estate attorney to represent the defendant.  There was no evidence of ineffective counsel (an extremely low standard, it is effective as long as the attorney shows up and breathes).  This is distinguishable from Powell because in Powell there was no time given for investigation and this attorney at least had some time to investigate.  It might be a violation of ethical rules to represent someone you do not have the expertise to defend (but it is OK if the attorney is willing to educate himself).  Something that would shock the conscience of the people is considered a due process violation.  This case seems to be more about ineffective assistance of counsel. 

D. The Fourth Amendment.  The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

E. The Fifth Amendment – grand jury indictment, double jeopardy, cannot be compelled to be a witness against himself, and the federal due process clause

F. The Sixth Amendment – speedy and public trial, impartial jury of the State and district wherein the crime shall have been committed, informed of the nature and cause of the accusation, to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense.

G. The eighth amendment- no excessive bail or cruel and unusual punishment.

H. The Fourteenth Amendment provides that the states shall provide due process for their citizens

I. Brown v. Mississippi (1936) on page 15.  The confessions were coerced and the state law did not prohibit the admission of coerced admissions of guilt.  The kept hanging the suspect to a tree numerous times and beat him, trying to get him to confess.  The crossed the state line into Alabama and again beat him and miraculously he confessed and beat the other two with a belt until they confessed and they were beaten until they got all the details correct.  Then they made their free and voluntary confessions to persons would be the witnesses at the trial of the confessions.  These are segregation years and the court does not mention racism.  The language “Offends some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental” is the tip off for a due process case and at this time this was the only way for the Federal government to reach the states because at this time the Fifth Amendment does not apply to the state.

J. PRESUMPTION OF INNOCENCE means the state has the burden of proving its case.  It is a legal fiction, especially if there are witnesses to the crime.  Coerced confessions are not reliable even if they are true, it affects the fairness of the trial.

K. IN THE NEWS.  Texas crime labs having all kinds of problems, losing faith in the accuracy and fairness of verdicts.  The lab will re-verify all results starting with death row inmates.  She is no longer such a proponent of the death penalty.  We do not address appeals or post-convictions penalties, so she is explaining the interplay between the state and federal system.  Two types of error:

1. Non-constitutional error such as violation of a state evidentiary rule.  If the case goes to US Supreme Court on due process grounds and if the Supreme Court takes the case, it may determine that it is not a due process issue and there deference given to the trial judge’s ruling and that it is only a state issue and the Supreme Court will not reverse the case unless the error is harmful.  The harmless error standard the judgment will stand unless it can be shown that

2. Constitutional error and there are two type

a) Trial error.  Constitution was violated in the admissibilty of the evidence such as do to an unlawful search.  The conviction will still stand unless the government can prove that the error did not lead to the verdict and the burden is on the prosecution and if there is other ample evidence to show the defendant is guilty the verdict will stand 

b) Structural error results in prejudice per se and no harmless error standard is used and the case is reversed.  Due process violations are structural errors and they go to the heart of fairness.  Powell v. Alabama and Brown v. Mississippi were structural error and the court does not review the other evidence to determine if the structural error is per se harmless, it is per se harmful

L. Time machine case on page 22.  Introducing snakes that were used to try to kill wife, it is not considered more prejudicial than probative and the prosecution was also allowed to introduce evidence of the defendant killing his first wife by drowning which is how the current wife was killed after the snakes did not work.  The only Constitutional claim we could have is due process (it is the only thing we have studied thus far).  The snakes must shock our conscience and our traditional notions of justice and fairness (sort of like showing horrifying pictures of the victim and that doesn’t even rise to a violation of due process if it is really the victim.  Both of these purported errors are non-constitutional error.  It was not a trial error of admitting evidence that had been obtained in violation of the Constitution

M. INCORPORTATION DEBATE asks to what extent does the 14th amendment incorporate the Bill of Rights, if at all? Do the Bill of Rights bind the states via the 14th Amendment?  By 1833 per Chief Justice Marshall, none of the Bill of Rights apply.  This is only historical, there is no longer a debate.  Three positions:

1. NONE of the Bill of Rights binds the state

2. All of the Bill of Rights bind the state

3. Must determine which Bill of Rights bind the state on a case by case basis 

N. Hurtado v. California (1884) on page 27 deals with the 5th Amendment “unless on a presentment or indictment before a grand jury” and whether the state have to provide a grand jury rather than an information, which is what California.  Hurtado said he had an individual right to be indicted by a grand jury.  Defendant says it must be fundamental because it has been used in English law since the Magna Carta.  KEY DUE PROCESS LANGUAGE:  fundamental principles of liberty and justice which lies at the base of our civil and political institutions.” It was not a fundamental right because it is only a preliminary proceeding that can result in no final property and the grand jury does not deprive you of life, liberty, and the pursuit of happiness and the grand jury has nothing to do with the fairness of the trial.  It is the trial that will give rise to due process violations. Five hundred years ago a grand jury indictment was a big deal, you would have to walk on coals, etc.  STATES DO NOT HAVE TO HAVE A GRANT JURY, IT IS ONE OF THE BILL OF RIGHTS THAT DOES NOT APPLY TO THE STATES VIA THE 14TH AMENDMENT.

O. Twining v. New Jersey (1908) on page 30.  THIS CASE HAS BEEN OVERRULED.  This case also deals with the 5th Amendment:  “nor shall be compelled in any criminal case to be a witness against himself.”  He was not compelled to be a witness against himself but the state court said the jury could make a negative inference if the defendant did not testify.  At this time this right did not bind the states.  This right was not in the Magna Carta.  It was not settled in English law in the 18th century, so it must not be a fundamental right.  Current day, the 5th Amendment does bind the state.  What was at stake in Brown and Powell that was not at stake in Hurtado and Twining such that you have different rulings concerning what is and is not a fundamental right?  Right to counsel or a coerced confession calls into question the entire trial and the outcome of the case and a grand jury and negative inference from not testifying do not affect the outcome of the case is the rationale.

1. Duncan v. Louisiana (1908) on page 35.  The 14th Amendment due process guarantees a right to a jury trial in all state criminal cases which were they tried in federal courts would come within the 6th Amendment guarantee.  Louisiana’s Constitution provided a jury trial but not in all criminal cases.  Jury trial safeguards against bias and corrupt judges.  The right to a jury trial is a fundamental right that binds the states.  Justice Black’s theory is a TOTAL INCORPORATION THEORY in which all of the Bill of Rights applies to the states and nothing else and he concurred in the opinion and he concurred just because it is in the Bill of Rights.  The majority bound the states because they viewed a jury trial as a fundamental right.  Justice Fortas was concerned that the states not have the BAG AND BAGGAGE OF THE FEDERAL COURTS (accoutrements) such as unanimous, 12 person juries.  Justices Harlan and Stewart say that the right to a jury trial is not a fundamental right.  Why do over half the defendants choose to have bench trials?  It may be a complicated legal issue or prejudicial past convictions.  Also we do not want one man, a judge, to determine the fate of another person (bias could creep), especially in a capital case.  Justice Harlan takes a position of SELECTIVE INCORPORATION, which says the Bill of Rights has to be reviewed on a case by case basis to determine if it is fundamental and binds the states via the 14th Amendment and it is not limited to the Bill of Rights, it can include other rights not in the Bill of Rights such as the right to privacy (i.e., abortion). 

P. All of the Bill of Rights have been incorporated and apply to the states EXCEPT the following:

1. Grand jury presentment in the 5th Amendment

2. Eighth Amendment excessive bail requirement (because the Court has not heard that case and all the states provide protection).

Q. Public policy.  In a perfect world, what type of criminal justice system do we want?  It should be a reflection of the following basis principles:

1. Truth – not so much about truth as what the government can prove

2. Accuracy – will protect privileged relationships over accurate verdicts

R. Fairness – it is more fair for the defendant not to answer questions at police interrogations, but this rule tends to benefit sophisticated persons with a $400 per hour lawyer rather than poor, uneducated people who do not know how to work the system.  Is it fair for police to trick defendants into confessing, such as we found your fingerprints at the scene?  Entrapment issues.  It is legal and considered good investigative technique because it would not cause an innocent person to be convicted.

1. Efficiency

2. Limiting Government

3. Legitimacy

a) There are rules that help you obtain these goals.  However, there are competing goals such as truth and accuracy.  In some instances we will respect the relationship between client and attorney or spouses over trust and accuracy or doctor/patient (privileged relationships).  You decide whether it is more important to convict guilty people or to protect innocent people such that some guilty people go free and the rules are based on this.  Chief Justice Warren Burger’s court viewed protection of innocent as the most important and passed many such cases such as Miranda and today’s Court tends to be more concerned with reliable, accurate verdicts.  So criminal procedure is determined by the make up of the Court.

S. Radar Searches (#3A on page 56) that can detect substances are illegal, with 100% accuracy, and police use this machine driving up and down the street for probable cause for a search warrant.  You have an expectation of privacy in your home (but can you have an expectation of privacy for illegal activities)?  How will the police decide which streets are patrolled:  River Oaks or the 5th Ward?  We are headed with our technology to be able to have this type of sophisticated radar or via DNA to know who has a tendency to be a criminal?  The Court said we do not want the government to be using sophisticated technology such as heat sensing radar and the argument is to LIMIT THE POWER OF THE GOVERNMENT from coming into our lives and homes.  Dog sniffs are not a search per the Courts.

T. The morality of torturing a kidnapper (#3B on page 56) to be able to find the location of the kidnapped child in a shallow grave.  Should the police be allowed to torture or coerce the kidnapper to tell where the child is?  His confession will not be admissible in court if you torture him.  Also, he may be acquitted and can do it again.  Certain things are wrong under ANY circumstances (danteiogical (sp?) argument) and who would make the decision to torture the kidnapper.  Sacrifice the child for all future suspects who may be falsely accused and tortured.  Need clear rules for the police to follow (police arrest and search and seizure is the majority of this course).

U. Speedy Trial (#4A on page 56).  Having the trial within 180 days or the case is dismissed.  The rule is fair, efficient, and accurate (no loss of evidence) and memories fade.  However most defendants want loss of evidence and memories to fade and get through rehab.

V. CHAPTER 2.  FOURTH AMENDMENT:  AN OVERVIEW.  

A. A glimpse of the EXCLUSIONARY RULE that says that when the police behave improperly (in violation of the Constitution) in obtaining evidence then the evidence will be excluded/suppressed at trial

B. Wolf v. Colorado (1949) on page 63.  The Fourth Amendment prohibition against search and seizure applies to the states via the Fourteenth Amendment but the exclusionary rule does not apply to the states, so the evidence was admissable.  This case and rule was overruled by the Mapp case.

C. The Birth of the Exclusionary Rule in Weeks v. US (1914) on page 67.  A case versus the United States equals a federal case.  The Federal Marshals violated the Fourth Amendment in that the evidence was wrongfully obtained so the evidence was excluded.  If evidence is reliable why should it be it be excluded?  Because a man’s home is his castle and respect for the right to privacy the punishment for wrongfully obtaining evidence was that it was not admissible as trial.  However, the evidence obtained by the STATE POLICE without a warrant was not excluded because the exclusionary rule did not apply to the states.  Illegal police action did not shock the conscience in 1914.

D. Silver platter doctrine – the local police would give illegally obtained evidence to the Federal Marshals for federal prosecution and then it was considered rightfully obtained.  The Locals handed the evidence to the Feds on a silver platter.   

E. Note 6 on page 71.  The Rochin v. California case in 1952.  Due process was violated when the local police had a man’s stomach pumped to obtain evidence.  it shocked the conscience so the evidence was excluded.

F. Mapp v. Ohio (1961) on page 72.  The exclusionary rule as it applies today.  The purpose of the exclusionary rule is to deter illegal police behavior.  However, the exclusionary rule may result in guilty people still being on the street because reliable, true evidence is not admitted at trial.  The US is in a minority among countries that follows the exclusionary rule.  The police officers were investigating the bombing of Don King’s home and at the time he was an alleged numbers person.  Mrs. Mapp did some time for narcotics violation.  The majority had an agenda when they decided the case.  Justice Stewart thought the case was a First Amendment case dealing with a pornography case (allegedly obscene material).  The exclusionary rule was not briefed or argued before the Supreme Court and had not been an issue in the state courts.  Collusion of the majority to make it an exclusionary rule case.

VI. CHAPPTER 3 PASSING THE THRESHOLD OF THE FOURTH AMENDMENT

A. Katz v. US (1967) on page 82.  This is a very important case.  Do police violate the Fourth Amendment prohibition against search and seizure when they put an electronic recording device in a telephone booth?  Yes.  The Fourth Amendment protects PEOPLE and not things.  The government argued that the phone booth was glass so you can see in and since there was no physical trespass there was no Fourth Amendment violation.  The Court was impressed with the fact that he had done things to protect his privacy:  he shut the door, spoke into the receiver, and paid the toll.  If an FBI agent were outside that could read lips and could discern the illegal activity then the evidence would be admissible.  The rule has two prongs per Justice Harlan’s concurrence:

1. That a person have exhibited an actual (subjective) expectation of privacy

2. That the expectation be one that society is prepared to recognize as “reasonable” (objective)

B. HYPO- you whisper that you murdered your wife to a friend at the movies and a cop overhears you, do you have an expectation of privacy?  No (the false friends doctrine).

C. HYPO – do you have a reasonable expectation of privacy in your home with your windows open?  Do you expect to have a government agent outside or under your window?  Even though it is reasonable that someone on the street may hear you.  These cases tend to emphasize individual right to privacy.

D. HYPO – The language in the Fourth Amendment says it protects persons, houses, papers, and effects.  How does it protect a telephone booth?  It is protecting the person.  The conversations that you have are an extension of the person.  The dissent argued that the majority is rewriting the Fourth Amendment.  Justice Black was upset that the Fourth Amendment with the rewriting of the Fourth Amendment via an emphasis on protection on an individual’s privacy.  He says it is a broad, abstract, and ambiguous concept of privacy as a comprehensive substitute for the Fourth Amendment’s guarantee against unreasonable searches and seizures.

E. PROBLEM #6 ON PAGE 88.  Police officers positioned in an area known for illegal drug activity and with assistance of bionic ears overhear conversations that are otherwise out of earshot.  The people conversing are in the road outside a vehicle whispering about an apparent going on with the occupant of the vehicle.  What reasonable expectation privacy would you expect in the middle of a public road, in an area known for illegal drug activity?  What if they got in the car and shut the doors?  This is closer to being protected by Katz, which uses a listening device.

F. The difference between the subjective and objective test for privacy.  You always have a subjective expectation of privacy so that prong of the test is sort of meaningless.  Who is “society” that determines the whether the expectation of privacy is reasonable.  Should we take a survey or should it be a normative analysis based on what we “should” or “ought” because we are a free society.  The government can manipulate the second prong by telling you that you will not have privacy under certain circumstance.  You can’t have either a subjective or objective expectation of privacy because the government says there isn’t one (a good example is the airport screening your luggage, an administrative search).

G. HYPO based on a Hawaii case.  Homosexual activity in public restrooms.  You are in a public place.  Can locate a camera such that you can observe activity in front of the sinks.  It does seem to be invasive to have cameras in a restroom, but if your camera only detected anything you can see if you just walked into the restroom, then anything the camera detects would be fair game.  This is similar to putting a camera in a dressing room to deter shop- lifting and they take away your expectation of privacy by posting notice.  What if the camera is monitoring a stall and illegal homosexual activity is taking place.  It will be legal search if there is no door on the stall and it will be illegal if there is a door on the stall.  The search would be too broad if the camera was put in the ceiling and could monitor the entire bathroom.

H. The Katz Doctrine in Application.  US v. White (1971) on page 89.  There is no expectation of privacy when one converses with another person.  There was a government informant and he was wired the conversation took place in the informant’s home and an FBI agent is in the closet transmitting the information outside to another FBI agent.  This was not a violation of the Fourth Amendment search and seizure. 

1. Hoffa – represents a FALSE FRIEND case.  There is no expectation that the information given to a friend are protected.  There are no expectations that confidences will be kept

2. Lewis – undercover agent, there is not expectation of privacy that that the information will be protected

3. Lopez – the undercover agent can record the conversation and it will not be protected

a) So it wasn’t such a stretch to deny Fourth Amendment Protection to information being transmitted outside to another FBI agent as in White. 

b) Dissent is worried about the chilling effect of Big Brother.  Electronic surveillance is the greatest leveler of human privacy and promises to lead us to a police state.  The government is now pulling back on the use of technology (infrared thermal imaging of a house) via the Kyllo case).  She is not going to incorporate the Patriot’s Act into the Fourth Amendment analysis because we are not dealing with national security and it expires in 2004 and it won’t go to courts for years and can’t use it on the Bar exam.

I. How is electronic surveillance here different from simply bugging a room?  It is an extension of what the witness could testify to even without the electronic recording.  So it makes a difference is whether the agent if visible or invisible.  If the informant had been hiding in the closet without permission it would be an illegal search.

J. PROBLEM #5 on page 97.  Illegal activity in public park at 2:00 a.m. and the electronic device just enhances the conversation and the police could even probably put a bug in the public park without having the agent there monitoring the electronic device.  THE ANALYSIS CHANGES IF THE AREA IS PUBLIC AS OPPOSED TO SOMEONE’S HOME BEING BUGGED

K. Smith v. Maryland (1979) on page 98.  This is the pen registry case, it records the numbers dialed from a certain phone.  Defendant claims that the pen registry was a warrant-less search.  Court examined whether there is a reasonable expectation of privacy (both subjective and objective).  Always meets the subjective (he is calling from the privacy of his home) but the court says there is no objective expectation of privacy for numbers dialed because the telephone company records numbers to bill long distance calls.  To argue against the decision you would say the phone was in the home and you don’t expect the phone company to publish the number.  Today use of phones takes has changed via cell phones and caller idea.  You compare the pen registry to the human operator who listened on all calls and so very public, so the human operator was replaced with the pen registry, which is less intrusive than operator because all it records is the numbers.  The Court relied on the Miller case, which said the bank officer could release your information to third parties.  The idea was that once you have revealed to a third person it is the same a revealing to the government and the public; however, you are not really voluntarily revealing your info because you have no option but to reveal your numbers called and bank records if you are going to make calls or do banking.  Congress passed statute that government must obtain a court order to get pen registry (not probable cause) and in 1996 Congress required a subpoena to get bank records and you are entitled to notice (unless the government has probable cause.

L. US v. Knotts (1983) on page 106.  An automobile on a public thoroughfare has no expectation of privacy, so a beeper in a can of chloroform was not an illegal search.  But police have an advantage over general public in that if they lose the suspect they can find them via the beeper (but general public could conceivably get a helicopter and still find the suspect without the beeper).  The chloroform was left outside the cabin and only revealed outside movements, not inside movements so is was still a valid search because anyone could see it.  Didn’t see anymore than the naked eye could see so there was no Fourth Amendment violation but if the drum was inside, there would have been a Fourth Amendment violation because you have an expectation of privacy for anything taken into your home.

M. Oliver v. US (1984) on page 107.  Deals with the OPEN FILEDS DOCTRINE and whether it violates the Fourth Amendment for the police to search for the marijuana.  The defendant could argue had an expectation of privacy (subjective) that he owned the land, put up a fence, locked gate, and also a no trespassing sign in the Oliver case.  In the companion Thornton case they had a tip that pot was being grown in the woods and got the site via adjacent property.  Should the government have to abide by no trespassing signs?  There is tension between the need to fight crime and need for privacy.  Should the police be allowed to break the law?  YES, you would want the cops to break the speed limit if you were being robbed or your home was burning down.  How does the court deal with the no trespassing signs?  Trespass is a property doctrine to keep other people off your property and the Fourth Amendment deals with privacy, which is different from the property right.  It is an open field and anybody can drive by and see what it going on, so it does not violate the Fourth Amendment.  There is no Fourth Amendment interest in OPEN FIELDS but this changes as you get closer to the house and the area immediately surrounding the house is called the CURTILAGE and there is a Fourth Amendment interest in the curtilage.  The dissent wants the bright line rule to be everything that would be trespass under state law to be a Fourth Amendment violation.  To determine if an area is curtilage use the following analysis (page 116 per the Dunn case):

1. Proximity of the area to the home

2. Whether the area is included within an enclosure surrounding the home

3. The nature of the use (is it for the intimate use of the home?).  The closer it is to the home, the more Fourth Amendment protection it has.

4. The steps to protect the area from outside observation

N. PROBLEM 6 ON PAGE 117.   HPD and DEA are investigating the 198 acres that have a private road.  There was fence and netting around the barn.  The agents smelled something and crossed over a fence to shine a flashlight into the barn and they did seed the drugs.  The acid smelled is extremely pungent.  The barn is 50 yards from the fence that surrounds the house.  Is the barn open fields or the curtilage?  How close is the barn to the house is the first question to ask and 50 yards is not too close.  There is no problem with the officers crossing the fence?  NO, per the Oliver case.  Neither is the barn within the enclosure or fence surrounding the home, so it fails the second inquiry.  The nature of the use would not be for sleeping or eating (the intimate things the court says you do in the home).  The steps taken to protect the area from outside observation was the netting but they did not close up the barn.  The smell alone may have been enough for the officers to have probable cause (PC) to get a search warrant.  They are either in the open field or in the curtilage (the protection of the house) and based on the analysis they are in the open fields.  Suppose they had to enter the barn to make complete the investigation?  It would violate the Fourth Amendment unless the barn door was open (plain view doctrine) for the officers to enter the barn to investigate, they need to obtain a search warrant.  The underpinning of the Fourth Amendment is REASONABLENESS and it is not reasonable to give open fields Fourth Amendment protection.  The purpose of a warrant is to have a neutral, detached magistrate review the government’s proposed search/actions.  The purpose of a warrant is to have a neutral, detached magistrate review the government’s proposed search/actions and to make certain there is probable cause.  If there was a fence around both the house and barns, even though 50 yards apart, would have made a better case but still not slam dunk because of the “nature of the use element.”

O. California v. Ciraolo (1986) on page 117.  Had a 6-foot outer fence and 10 foot inner fence.  The police used a plane at 1000 feet to observe marijuana plants and obtained a warrant and confiscated 73 plants and the defendant argued that his back yard was cartilage and the police using the plane violated the Fourth Amendment.  It was not objectively reasonable because a double decker bus, neighbor looking over from second story, or a utility man on a pole could see the plants.  Also anyone on a commercial airline could see the plants, the Court.  An officer could not climb the fence and have a legal search because it is curtilage.  Curtilage gets you closer to the Fourth Amendment protection of the home but it does not get you complete protection.  However, the officer could use a ladder or get up in a tree and have a valid search.

P. Florida v. Riley (1989), note 4 on page 123.  A helicopter circling at 400 feet was a valid search of a greenhouse.  No intimate details of the home were revealed but what if someone were taking a bath in the greenhouse?  It would still have the same analysis because you cannot have any expectation of privacy if you take a bath is a roofless greenhouse.  Navigable airspace for a helicopter is lower and so the Court just used the Ciraolo.  Justice O’Conner wanted the Court to consider whether the public routinely used helicopters at 400 feet.  The analysis is whether it is open to the public and in this case it was.

Q. Note 6 on page 126.  Can you have an expectation of privacy relative to your privacy?  No, only protect it from animals.  Defendant could argue the use of opaque bags and it is tied or secured, but on curb and outside the curtilage.  If it is still on your curtilage and you haven’t relinquished control of it yet, you may have a stronger argument.  At what point do you abandon your trash?  When you take it to the curb or when the trash-man takes it?  In Californian v. Greenwood the Court said once it is off the curtilage you no longer have an expectation of privacy.  What if you shredded a document and then the police confiscated it and painstakingly put it back together, can you have an expectation of privacy and be protected by the Fourth Amendment?  NO.

R. Dow Chemical case, note 5 on page 125.  The EPA flew over Dow Chemical and used an enhanced aerial camera from a plane and took pictures that the naked eye could not see and the Court still did not give Fourth Amendment protection (deviated from its precedential analysis because Dow was commercial and not a home).

S. Bond v. US (2000) on page 4 of the supplement.  The agent, checking for illegal immigrants on a Greyhound bus, squeezed a passenger’s bag and found a brick that was drugs.  You can expect your bags to be handled but the court said there was an expectation of privacy that was protected from the bag being felt of squeezed in an EXPLORATORY MANNER (this case was a surprise and the Court seems to be pulling back from police protection in its more recent opinions).  This would be different if it is a matter of national security or under the Patriots’ Act.  Police will now err on the side of security if they think it is a bomb and if it is drugs the evidence and if it really is a bomb at least they found it and even that evidence may be suppressed but at least you got the bomb before anyone was home.

T. Kyllo v. US (2001) on page 6 of the supplement.  Police used a thermal imager to determine/infer that pot was being grown inside.  The Court said you have an expectation of privacy in the heat waves coming from your house.  The police are measuring something that is in the public airspace.  The police also had informants and the utility bills spiked in that particular home.  What if snow had melted off the defendant’s roof and not on other roofs?  This case has a different result because of the technology involved.  How do you distinguish this case from Dow?  Dow did not involve a home.  The Court was clear that they were worried about technology and where it was going.  Thermal imagers are not it common use and if the decision is based on this it may be short lived.  The Court wanted to protect the home and feared how far technology would be used.  Also feared police abuse, going up and down the street with the imager.

U. What is seizure?  US v. Karo (1984) on page 128.

V. ASSIGNMENT FOR MONDAY IS PAGES 128 to 173 AND I RECITE (BE PREPARED)    

W. If you are not going to be here on the night you are to recite, you are required to call the Professor and tell her why you are absent.

X. Review on 2/3/03.  Katz provided a 2 pronged test that to have Fourth Amendment protection that requires a subjective expectation of privacy and an objective prong that society would find that expectation of privacy reasonable.  When something is revealed publicly or disclosed to the public there can be no expectation of privacy.  The US v. White case involved the false friend case in which information given to friends, no matter how trusted, is not protected, it is the same as disclosing the information to the public.  When informant has conversations with suspect in informant’s home and an agent is in the closet there is no Fourth Amendment protection.  Smith v. Maryland is the telephone pen register case in which there is Oliver provided the open fields doctrine.  California v. Cirello provides no Fourth Amendment protection for marijuana garden if it can be seen from an airplane.  Florida v. Riley was the same analysis for helicopters at 400 feet as Cirello.  The Dow case involved mapping a commercial enterprise from an airplane and it was not protected.  Custom agent squeezing a bag on Greyhound bus was a Fourth Amendment violation.  Kyllo case found thermal imaging device unconstitutional because of the possibility of technological abuse and it was a home that was being monitored.

Y. US v Karo (1984) on page 128 deals with “WHAT IS SEIZURE?”  A SEARCH occurs when an expectation of privacy that society is prepared to consider reasonable is infringed.  The court said that Karo’s possessory interests were not meaningfully interfered with by the transfer.  The only thing the government is finding out is the location of the beeper and anybody could follow the beeper on the public roads.  The beeper created the potential for a Fourth Amendment violation if the beeper were to be taken into the house.  The government has no business in knowing what goes on in Mr. Karo’s home.  

Z. HYPO –if a police officer attached a sensor to the outside of a car does it violate the Fourth Amendment?  No, he does it in public and there is no interference with possessory interests.  But if he puts it in the trunk, it is a search because there is an expectation of privacy but no seizure because it doesn’t interfere with possessory interests.  However, if he pried open the trunk it would be a search because there would be property damage.  What if the agent closed his eyes when he put the sensor in the car trunk?  Still, a Fourth Amendment violation (just like is would be an invasion of an expectancy of privacy, similar to having your privacy violated if someone was in the bathroom with you even though his back was turned).  

AA. If the government keeps your mail (a photo album) for 10 days to put a beeper in it, it is a meaningful interference with your possessory interests.

AB. Taking a diary out of drawer to read is a search (there is an expectation of privacy).  It is not a seizure unless he rips a page out of it.

AC. Four types of objects are subject to seizure (SEIZURE of property occurs when there is some meaningful interference with an individual’s possessory interests in that property) 

1. Contraband – anything illegal

2. Fruits of the crime – example is money that was take from the bank robbery

3. Instrumentalities used in the commission of the crime – the weapon or the getaway car

4. Mere evidence – anything connected to the crime such as the defendant’s bloody shirt

a) An arrest is the ultimate seizure because it interferes with your possessory right to your body.

VII. CHAPTER 4:  THE SUBSTANCE OF THE FOURTH AMENDMENT

A. Probable Cause (PC) for an arrest exists when an officer has facts and circumstance that would cause a reasonable person to believe that a crime has been committed and a particular person has committed the crime.  PC for a search involves facts or circumstances that one of the 4 types of objects subject to seizure are located in a particular case.

B. Spinelli v. US (1969) on page 132 (was overruled by Gates).  There is an earlier case called Aguilar case that set forth the two pronged test for informant information and afterwards it was called the Aguilar-Spinnelli test (which is a test to determine the credibility of information from an informant):

1. Basis of knowledge prong – how does the informant know what he knows

2. The Veracity prong – how do we know that the informant is telling the truth, how do we judge the credibility and reliability of an informant.

a) The only thing that the informant in Spinnelli provided was that there were two telephones and that Spinelli was going back and forth to the apartment and the FBI corroborated this but there was no information from the informant about why Spinelli was a bookkeeper.  The Court held up the Draper case as the perfect informant information because it provided a plethora of detailed information.  When an informant is right about most things, he is usually correct about the main thing.  The Aguilar case is an example of a BARE BONES AFFIDAVIT in which the police swore that they had “RECEIVED RELIABLE INFORMATION FROM A CREDIBLE PERSON AND DO BELIEVE” but there are no facts to back up the affidavit and it is always bad news.  Another example is “he has cause to suspect and does believe that liquor illegally brought into the US is located at certain premises”

b) HYPO – a informant says Professor Carnahan uses drugs each day at 4:30 p.m. To verify basis of knowledge, ask for details about Professor Carnahan’s office.  It is hard to verify veracity with an anonymous informant.  Establish veracity if the informant has a relationship with the suspect, or was even a partner in crime.  Veracity is assumed for the victim of a crime.  Police also establish veracity by citing the number of times that the informant has been correct.

C. Illinois v. Gates (1983) on page 143.  There is an anonymous informant so there will be problems with Aguilar-Spinnelli case.  The anonymous letter gives details on how the Gates pick up the drugs in Florida and that they have $100K of drug in their basement.  Illinois Supreme Court said both prongs of Aguilar-Spinnelli test must be satisfied and therefore suppressed the evidence.  The US Supreme Court said we are not throwing the Aguilar-Spinnelli test out but the REAL test is the TOTALITY OF THE CIRCUMSTANCES TEST and if you are weak on one prong you can make it up on the other prong on with other things.  Can look at how detailed the information it, what the officer knows about the reputation of the individual can also be used.  Does it seem unfair that the defendant does not get a chance to cross-examine the informant (only the police officer)?  NO, because this is only PC for the arrest and defendant will still have his day in court and hearsay evidence is not allowed

D. If the officer lies in the affidavit, the defendant must make a preliminary showing that the officer made a false statement or should have known that statement was false and if the defendant can prove this by a preponderance of the evidence and if it is found to be false the statement will be thrown out and the search warrant will be evaluated without the information and will either stand or fall. 

E. PC standard is less than “more likely than not.”  You know certainly that 1 in 10 men committed a crime can you get a search warrant to search one of those men’s home.  NO, because you have to have facts and circumstances that a person committed a particular crime.  This is the concept of INDIVIDUALIZED SUSPICION.  The class ring belonged to 1 of 14 men and the lower court allowed a court order for police to obtain fingerprints, but it likely would not have been upheld if it had been upheld.  Should a person be forced to cooperate with an investigation and if you don’t cooperate, should it give the police more PC against you.  Not unusual in England to have DNA dragnet, everyone is expected to take part in the dragnet (a whole town was required to give DNA), it is voluntary on in the euphemistic sense of the word.  The idea is that if you are not guilty, you should not mind participating in the dragnet (but you may not want the government selling the information that you have gene for a particular disease to insurance company such that you cannot get insurance coverage).  One in ten have a weapon or drugs in a 5- mile square area, is also not a basis for PC.  There is also no sliding scale for PC, i.e., less PC needed for heinous crimes such as kidnapping as opposed a lesser crime.  The fact is that is does not take many facts and circumstances to get PC.

F. PROBLEM ON PAGE 159.  Suspect that is 5 foot 10 inches wearing black jacket, white t-shirt, and jeans selling drugs on sidewalk in front of certain building.  Officer knows that drugs are sold at that spot and he pats down the suspect and feels a large wad of bills in his pocket.  Assume the pat down is legal.  The only thing that is unknown is for the cocaine to actually be in the rolled up dollar bills.  What if the officer, pulled out Kleenex?  You have probably lost out on PC

G. Johnson v. US (1948) on page 160 deals with ARREST AND SEARCH WARRANTS.  The police smelled opium and they knocked on the door and she stepped back and they entered and the Court said she was just submitting to authority.  The Courts have interpreted the reasonableness clause of the Fourth Amendment unless you meet the exception. The point of the Fourth Amendment, which is often not grasped by zealous officers (and law students) is not that is denies law enforcement the support of the usual inferences, which reasonable men draw from evidence.  Its protection consists in requiring that those inferences be drawn by a neutral and detached magistrate instead of being judged by the officer engaged in the often competitive enterprise of ferreting out crime.  When a home is involved, you almost always have Constitutional protection.  Would it have made a difference if there has been three people in the opium apartment rather than one.  

H. State v. Steelman (Texas case) decided in October 2002.  Officers had a tip that drug dealing was going on in the house, smelled marijuana, and arrested all 3 persons there and the court said it was an illegal arrest because there was no individualized guilt.

I. Also need a warrant because of the standard of appeal.  Without a warrant, it is a de novo review and with a warrant, deference it given.  This is why some officers will get a warrant even if it may not be required (an officer can call in and get a warrant over the phone).

J. Getting a warrant also protects people.  The average length of a magistrate’s review of an officer’s affidavit is 2 minutes and 38 seconds.  Federal Rule – one copy is given to officer and one copy if kept for court, warrant must be executed within 10 days and list of what was taken must be made and left at the home.

K. Review on 2/5/03.  Started with Karo case that gave us a definition of SEIZURE, a meaningful interference with a person’s possessory interests in property.  There are four types of items that can be seized (instrumentality of the crime, fruits of the crime, seizure, etc.).  An arrest always constitutes a seizure, it is a seizure to of the body which is the instrumentality of the crime.  The PC standard is individualized suspicion for arrests and particularized suspicion for seizures.  The Spinnelli case was still using the Aguilar test and it became known as the Aguilar-Spinnelli test and then the Gates case gave use the totality of the circumstances case.  A warrant is necessary to conduct a search because you need an independent detached magistrate to determine PC.

L. US v. Watson (1976) on page 163.  They postal officer did not need a warrant to arrest the credit card scammer because the statute allowed the postal officer to make felony arrests without a warrant.  However, a statute does not make something Constitutional so the Court looked at the CL to determine the constitutionality.  The CL rule is that a peace officer cannot arrest without a warrant whether or not it is performed in the peace officer’s presence.  The rule from this case is that a warrant is not required for a felony in a public place.  The Court is trying to give the police some leeway in making an arrest.

M. GERSTEIN HEARING – an arrest is made without a warrant and the Fourth Amendment requires a judicial determination of PC within 48 hours if the suspect is going to be held.  The defendant has no right to counsel and there is no confrontation of witnesses.  The Supreme Court has never addressed what happens if a defendant does not get his Gerstein hearing.

N. The method of making an arrest must be reasonable.  Cannot use deadly force on a fleeing felon if there is PC can be dangerous if not taken into custody.  Most police departments have more restrictive rules for fleeing felons.  A reasonableness standard is used.

O. Payton v. New York (1980) on page 173.  Two cases that deal with a warrant-less arrest in a home.  There was no consent to enter the homes (3 year old opened the door and let the police in) and both crimes were felonies but the court wanted a warrant for these arrests.  The Fourth Amendment prohibits invasions of persons’ houses, a principal reason for the Amendment so you have to have a warrant to enter a dwelling to make a arrest.  You have a lower standard than PC when trying to determine that the suspect is in the house.  An arrest warrant found on PC implicitly carries with it the limited authority to enter a dwelling in which the suspect lives when there is REASON TO BELIEVE THE SUSPECT IS WITHIN.  The police can use force to affect the warrant if nobody answers the door, but the force must be reasonable.  What if the arrest was being done in a business or corporation?  The rule for business or commercial premises is that it does Fourth Amendment protection when it is locked up like a home.  A warrant is required to search when it is locked up.  But there is no warrant required where the business is open to the public (no expectation of privacy).  The rule also applies to other government agencies such as the IRS, DEA, etc (protecting homes from the tax collectors that the colonists hated so much).  State Constitutions can provide more Fourth Amendment protections but Federal Court can only rule on minimum requirements that the Constitution provides.  By invoking a stricter state constitutional provision, a state court immunizes it decision form review by this Court.  The dissent sees no difference in making an arrest in public and in the home because it is only for felonies and police must KNOCK AND ANNOUNCE.

P. HYPO.  What if Mr. Payton had answered the door instead of his son and the police did not have a warrant.  The lower courts are split if the defendant is standing on the threshold of the door as to whether it is a Constitutional arrest.  It is Constitutional for the police to use a bullhorn to get him to come outside and arrest him in his yard because now he is no longer in the house and is in public. Can you arrest someone in a 3rd party’s home and they must have a search warrant to seize the person/suspect in the home of the 3rd party per the Steagald v. US (Note 5 on page 181).  To execute an arrest warrant in the home of a 3rd party you need a search warrant to enter the home of the third party.

Q. Note 4 on page 181, Minnesota v. Olson to bring up EXIGENT CIRCUMSTANCES 

1. Hot pursuit of a fleeing felon

2. Imminent destruction of evidence

3. Risk of danger to the police or to other persons inside or outside the dwelling.

R. Problem 6 on page 183.  She opened the door and it standing in her doorway, she can be arrested depending upon the jurisdiction.  If she runs inside the house after opening the door then the police are considered in hot pursuit and can enter the home (this only works in a jurisdiction where she is considered in public when you are in the threshold of the door).

S. California v. Acevedo (1991) on page 183.  This case deals with the warrant debate and the fact that the Fourth Amendment does not require a warrant in all cases but if you have a warrant it must be based on PC.

T. Theories dealing with warrants

1. Amar

a) Per se approach

(1) Not having a warrant is per se unreasoanble

b) Modified per se

(1) There are exceptions to the per se unreasonable rule so this becomes are resonableness analysis (basically re-writing the Fourth Amendment)

2. Macklin 

a) All rules should police the police and protect against police intrusion

(1) Wants a warrant preference (don’t have to have a warrant in EVERY CASE)

(2) Police the police

3. Craig Bradley

a) No-lines approach (used in Germany and Europe)

(1) Have factors such as PC (alot or a little), did they get a warrant, are there exigent circumstances, the quantum of evidence, the seriousness of the offense (sliding scale approach).  Case by case basis

(2) Bright lines approach.  A warrant is always required but it is administratively easy to obtain

U. PROBLEM on page 191.  The police firmly believe that lawyer has cocaine in his briefcase.  Under per se approach you would need a warrant unless you thought he was going to destroy the evidence.  Under Macklin you would need a warrant.  Under the Bradley no-lines approach (you have PC but if it is only for lawyer’s drug use may not be serious, however a briefcase could be considered an EFFECT that is protected under the Fourth Amendment.  The US uses the modified per se approach.

V. Lo-Ji Sales, Inc. v. New York (1979) on page 191.  They watched the video tape to determine that there was PC to believe it was obscene material.  They did not have to put coins into the machine to watch the films at the store.  They seized the reels of film and books.  The magistrate was with the police at the XXX-rated shop and he is not supposed to be.  The only things described in the warrant were the two films initially watched and the warrant grew from 2 pages to 16 pages.  Rule is that you need a disinterested and detached magistrate (and you did not have it in this case) and the warrant needs to describe the things to be seized (in this case it didn’t because it only described 2 films).  An attorney general (executive branch rather than judicial branch) cannot sign a warrant.  The Court wants more specificity in a warrant if the search involves a home or First Amendment material or implications.

W. EXECUTING A SEARCH WARRANT.  If the police have a warrant to search your home can they break down you door.  We have the KNOCK AND ANNOUNCE RULE, which is the holding in the Wilson case.  It is unreasonable if the police do not knock and announce.  It is to give the people a chance to open the door, to allow people to get dressed during the middle of the night, also to protect the police (so they won’t be shot while breaking the door down).  After knocking and briefly pausing, they can then break the door down (do not have to ring the door bell three times and wait).  If the police see you through the window and you see them, the police do not have to knock and announce (senseless ceremony).

X. Exceptions to the knock and announce rule:

1. Circumstances presenting a threat of physical violence

2. Prisoner escapes from him and retreats to his dwelling

3. In circumstances of senseless ceremony

4. Police officers have reason to believe that evidence would likely be destroyed if advance notice were given (hear the drugs being flushed, so do you never have to knock and announce when drugs are involved) 

Y. Richards v. Wisconsin (1997) on page 196.  Officer was dressed as a maintenance man and the defendant opened the door a crack with a chain and saw police in background and shut the door and tries to escape through the window.  The police dressed as maintenance men is not the same as police officers knocking at the door, is there a Constitutional problem with this type of deception.  The Court says you cannot generalize that the evidence will be destroyed in every case (the bad guys are not there) and not all drugs are destructible (such as bales of marijuana) and also you would have to extend this exception to the knock and announce rule to other easily destructible evidence such as cash.  Pretext does not matter because the officers have a warrant and they are coming in anyway so it was irrelevant that the police were disguised as maintenance men.  As long as they knocked so the person can get dressed, etc.  Better chance of getting the door opened without property damage and of making the arrest without violence.  The police do not have to show ID.  If the drug dealer sees that it is 3 cops it is futile to knock because the suspect will not open the door.  Pretext is not an invasion of privacy.

Z. The scope of executing an search warrant, Note 3, on page 201.  If searching for drugs, the police can search wherever it is reasonable to hide drugs and can look in drawers, but cannot look in drawers for bales of marijuana or stolen TVs.  Can look just about anywhere for a stolen ring as long as it is reasonable.  The Fourth Amendment is based on reasonableness.  The Rule is that the police can search any container that could hold what they are searching.  They can seize any seizable item (contraband, fruits of crime, evidence, instrumentality of crime), as long as it is found in a container that they were allowed to look in.  A search will be upheld even if the police make a REASONABLE mistake of fact per Maryland v. Garrison (two apartments on the 3rd floor instead of one).

AA. A warrant to search a bar and a bartender does not give the police the right to search the customers because the customers that came in clothed with constitutional protection against an unreasonable search or an unreasonable seizure.  If you see the bartender give the customer what looks like drugs.  You have PC and there is reason to think a felony (heroin) taking place in a public place then you can arrest the customer on those grounds.  You could also argue that the evidence is going to be destroyed.

AB. Sometimes the police will do drug busts to get the drugs off the street, an illegal search that they will not prosecute.

AC. Illinois v. MacArthur (2001) on page 18 of the supplement.  This is were the police guarded the suspect when he went into his home so Mr. MacArthur would not destroy the drugs.  This was considered reasonable because they have PC, it would probably be destroyed, and they allowed him access to his home but they watched what he did from the door.  Once the police officers are identified, that satisfies the idea that the drug evidence will be destroyed.  Doing this for two hours was considered reasonable while they got the warrant.  MacArthur could have left because at this point he was not arrested.  Rule – two hours is reasonable to hold someone outside their home while a warrant is obtained (2001 controversial case because he was sort of under house arrest).

AD. REVIEW.  Watson case gives us the rule that no arrest warrant is needed if the arrest takes place in a public place but if they intend to hold the suspect in jail the suspect is entitled to a PC hearing within 48 hours (a Gerstein hearing).  If suspect is to be arrested in the home of a 3rd person you need an arrest warrant to arrest him and a search warrant to search the home of the 3rd person for the suspect.  Need a detached and disinterested magistrate to approve the warrant per the Lo Ji case.  There is a knock and announce rule.  The police can dispense with the knock and announce rule if they have reason to believe the evidence is being destroyed (drugs being flushed).  There is no prohibition with officers role-playing (deception such as being disguised as janitors) to get into a residence.  The police can search in containers that are large enough to hold the item being searched for and any seizable item (contraband, instrumentality of the crime, mere evidence, and fruits of the crime).  Separate PC is required to search 3rd persons on the premises (can’t search patrons in the bar without a warrant unless there is an exception such as PC that patron has drugs on his person or if a patron is committing a felony).  Person may be detained while a search warrant is being executed (2 hours of being detained is not unreasonable and the suspect could have left, he just couldn’t go in the house unaccompanied).

AE. EXIGENT CIRCUMSTANCES ON PAGE 204.  Warden v. Hayden (1967) on page 204.  Start with the general rule that a warrant is required to enter a house and then look for an exception.  In this case, the exception is that the police are in HOT PURSUIT.  This is an armed robbery that has just happened and the officer looks in the washing machine for the money from the robbery (fruits of the crime).  In hot pursuit you can search for the man and the weapon.  Looking for money is not one of the permissible items the officer can search for.  The Court said he could have been looking for weapons and that is permissible, it does not matter what the officer’s intent was (to look for money).  The officers knocked and announced but they were not required to under the HOT PURSUIT exception.  What if the Mrs. had not allowed the officers to come in, hot pursuit is the exigency that is present here and they could enter the house even there was no consent and they could even enter a 3rd person’s home without consent if they are in HOT PURSUIT.  When the search is a warrantless one, the government has the burden that the search was valid.  The defendant has the burden of proof to prove that a search with a warrant is invalid.

AF. Welsh v. Wisconsin (1984) on page 206.  The drunk man wreck his car and walks home and the police enter his home without a warrant and arrest him on the exceptions of HOT PURSUIT and the possibility of DESTRUCTION OF THE EVIDENCE.  The difference between this and the Hayden case is the nature of the crime (traffic offense/drunk driving v. armed robbery).  The policy reasons for the HOT PURSUIT exception is that the police need to be in hot pursuit of a FLEEING FELON and this was a dismeanor.  He was no longer dangerous because he was no longer driving.  There was destruction or dissipation of the evidence in that the percentage of blood alcohol lowers over time.  In the Schmerber case where a doctor took a blood test without a warrant, the drunk person had caused a death and he was in the hospital, not a home (so Schmerber can be distinguished).

AG. NOTE 2 on page 209-210.  The Vale case, there are no exigent circumstances, you arrested the man outside and the cops searched rather than let the relative in and based on the MacArthur case, the police should have kept the relatives from going into the home until a search warrant was obtained.

AH. Police receive a call that someone has been murdered in a certain house, so you have PC.  Do the police need a search warrant to respond to a 911 call?  It is an exigent circumstance exception in that you have to SECURE THE CRIME SCENE.  What can the officers do once they are in?  The can search anywhere the suspect can be found and they can search for other victims, so the officers can go through the whole house.  They can also look for the weapon that was used to murder the victim (this is the basis for Mincey v. Arizona in which the court said there was no blanket exception to the warrant requirement for murder such that you can comb through the house without a warrant).

AI. What exigencies justify a warrantless entry into a home?

1. Hot pursuit of a fleeing felon

2. Imminent destruction of evidence

3. Need to prevent a suspect’s escape

4. Danger to police or others inside or outside the dwelling

5. Gravity of the crime

6. The likelihood that the suspect is armed.

AJ. PROBLEM ON PAGE 211.  There is a warrantless arrest and the suspect makes a confession after being arrested and now wants the confession suppressed.  There is no hot pursuit, there is no reason to believe that Julie or anyone was in danger.  He was the driver of the get away car and not the actual gunman.  The Court said there was not exigent circumstances primarily because the police had the house surrounded (they had removed the exigent circumstances).

AK. PROBLEM 4 ON PAGE 212.  The police are questioning suspect at station and see blood on him and ask to take fingernail scrapings and he refused and starts to clean his nails and the police take fingernail scrapings anyway.  Does this warrantless search violate the Fourth Amendment?  You have to have PC because there is an expectation of privacy in your fingernails and once the Fourth Amendment was implicated you need PC and a warrant unless there is an exigency and in this case the exigency was the IMMINENT DESTRUCTION OF EVIDENCE, since he was cleaning his nails.  Could the police have searched Murphy’s pockets without a warrant?  What would be the PC that would allow the police to search Murphy’s pockets?  Based on the facts given, there is no PC that he has anything in his pockets (so you can’t search his pockets with or without a warrant).  The PC for asking for a taking the fingernail scrapings was the blood they saw on his hands.  A good investigative technique is to ask for consent.  By itself refusal to a search cannot be PC.

AL. Chimel v.California (1969) on page 213.  SEARCH INCIDENT TO AN ARREST.  The police searched the house (attic, garage, and closets).  The arrest has to be lawful (must have a warrant).  The issue is what is the scope of a search incident to an arrest?  The police can search the WHOLE PERSON and the area within the person’s immediate control and it is not limited to what is just in plain view, the police can look in drawers.  The area is described as the GRAB AREA, THE LUNGE AREA, OR THE WING SPAN AREA.  The police can look for weapons and evidence.  A search incident to an arrest is AUTOMATIC  and the police do not need any PC.  Justice Stewart looks at history and starts with the premise that warrantless searches are per se unreasonable and ask if Court wants to create an exception.  Justice White say that all the Fourth Amendment requires is reasonable so the analysis should just be a reasonableness test.  This seems like a bright line rule but there is lots of litigation on what is the immediate area.  Justice White’s rule was more bright in that he wanted arrest to be an exigency in which a search warrant is not created. 

AM. Look at the purpose justifying the warrantless search and once the purpose it satisfied you have to go back to the default rule that a warrant is required.  This is the principle of particular justification.

AN. PROBLEM 6 ON PAGE 222.  He is arrested in the threshold so it will depend on the jurisdiction whether or not the arrest is lawful.  Is it reasonable to get in the home to get him some shoes?  Is this only a pretext for the cops to get into the living room?  It could go either way.  It WOULD be unreasonable to take him to the station without his pants.  Can the police go into the closet when the suspect is handcuffed?  How far can a handcuffed man grab?  Still may need to go into the closet to get the shoes, but how much should the police pat down the clothes just to get the shoes.  If the suspect was not handcuffed, the pat down of the clothes would be reasonable.  It doesn’t matter what the officer’s objective was, the court does not get involved with looking at the officer’s intent only on the reasonableness.

AO. Note 7 on page 222, the rule is that police can look in closets and other spaces where an attack can be launched.  The Court has expanded the grab area to the AREA ADJOINING per the Maryland v. Buie.  The police can also do a PROTECTIVE SWEEP if they believe other people are involved.

AP. US v. Robinson (1973) on page 223.  The police searched the suspect’s pockets and found cigarette package with heroin in it.  The issue is whether the police should have searched the cigarette package.  To be safe, the police can search for weapons and there is less expectation of privacy if you have been arrested.  Can search wallet for razor blades and can search hair for hairpins.  The dissent says that if you allow a full search incident to an arrest then police will do arrests just so they can do the search.  The police can take away a sealed envelope for safety but they may not be able to open the envelope.  Merely being stopped for a traffic violation (i.e., running a stop sign) does not allow the police to search you.  It is not a full custodial arrest.  Your expectation is that you will get a ticket and move on down the road.  This case only applies to a SEARCH INCIDENT TO A FULL CUTSODIAL ARREST. 

AQ. Terry v. Ohio provides that when police have reason to believe that the suspect has a weapon the police can do a PAT-DOWN SEARCH for the protection of the officer.

AR. Whren v. US (1996) on page 234.  When the officers first saw this car, there was no PC that there would be drugs in the car?  There was a traffic violation (speeding and turning without signaling).  So officers had PC for making the traffic stop and then the officers saw the drugs in PLAIN VIEW.  The issue is whether the police should have the opportunity to make PRETEXT STOPS.  The D.C. police policy was that undercover cops should not make traffic stops (this is the vice squad that does drug busts).  The defendant says the standard should be what a reasonable cop would do under the circumstances and since it was against police policy it was unreasonable.  These cops obviously had PRETECT but the court said it was irrelevant (the court said it did not matter if it was a high crime area or that the cops were racial profiling).  The Court said this is not a Constitutional problem but rather it is a state problem (driving while black).  Police departments are now keeping statistics and if more blacks are stopped than whites you have an Equal Protection problem but not a Fourth Amendment issue.

AS. New York v. Belton (1981) on page 244.  AN IMPORTANT CASE.  A routine traffic stop and the officer smelled marijuana.  He patted the four men down and separated them and then proceeds to search the car and he searches a jacket and finds cocaine in the jacket.  The issue is what is the scope of a lawful search of the interior of a car incident to a lawful custodial arrest.  BELTON SEARCH IS THE LAWFUL SEARCH OF THE INTERIOR OF A CAR WHEN THE RECENT OCCUPANT OF A VEHICLE IS UNDER CUSTODIAL ARREST.  This is another automatic search just like a search incident to an arrest.  What is the purpose of the search?  They can search the car for virtually anything.  The police can search closed or open glove compartments, consoles, or other receptacles located anywhere within the passenger compartment, as well as luggage, boxes, bags, clothing, and the like.  The holding encompasses only the interior of the passenger compartment of the automobile and does not encompass the trunk.  The police could search the entire interior of a Ford Explorer.  The police cannot pry open a locked glove compartment because it destroys property and it less reasonable.  Texas follows Belton but many states do not and have limited Belton, especially in regard to containers (which denotes any object capable of holding another object).

AT. Minor offense will not support the warrantless entrance into a home to arrest.  If the officers have ascertained that nobody is in the home there are no exigent circumstances and the search is unreasonable without a warrant.  Chimel case provides that search made incident to arrest msut be made contemporaneous to the arrest and the police can search the person and the immediate grab area which is smaller if the suspect is hand-cuffed.  It is a bright-line rule and the police can search everything on the person such as drugs in a cigarette pack. The subjective intent of officers have no role in Fourth Amendment analyses per the Whren case.  A search incident to an arrest was extended to the interior of a car if the suspect was a recent occupant of the care but it does not extend to the search of the trunk of the car per the Belton case.

AU. Is there such a thing as a search incident to a citation?  No, per the Knowles case.  It must be subject to a full custodial arrest.  Even though you are in a sense seized when pulled over for a traffic violation the expectation is that it is a temporary arrest.

AV. The Atwater (2001) case on page 21 of the Supplement.  The officer pulled over a Texas woman for not having her seatbelt on and also her child did have on a seatbelt.  She was arrested, mug shot, and held in a cell.  She sued on the basis of her Fourth Amendment rights were violated.  This is a civil rights violation suit under Section 1983.  She is suing for damages.  Atwater thought the appropriate rule should be that a person could only be arrested if the punishment involved jail time.  A statute in the Texas transportation code allowed police to arrest person for seat belt violations.  The court wanted to know how bad it is out there (were the cops running rampant and arresting lots of people for seat belt violations) such that a Constitutional decision was required.  The Court did think that the cop acted unreasonably.  Officers have the discretion to arrest for petty or minor offenses is the rule provided by the Atwater case.  The court would not accept that it is a Fourth Amendment violation just because the punishment (arrest) seem out of proportion to the offense.  

AW. Problem on page 251.  The police did not need a warrant because the policed had PC and she was at a public place.  Is there any justification for the search of the car?  No, because the police took her keys from her as she left the store so it was not in her immediate grab area and under Belton they had to prove the she was a recent occupant of a car (could maybe get this element if she just made a quick stop into a convenience store.  He can take her keys under the rule of a search incident to an arrest (searching for weapons).  Under Belton, if he is allowed to search the car he can also search the glove box and he can open the sealed envelope (because under Belton you can open any closed container found in the interior of the car).  They cannot open the trunk.  A defense attorney would argue that a locked glove box is analogous to a trunk and that the back seat of a Ford Explorer is not within the grab area but the counterargument is it is the interior the vehicle and the Court wants bright line rules for cops.

AX. Note 6 on page 251.  Arrest inventories are another great investigative tool that have no Fourth Amendment ramifications.  The purpose of inventory is to prevent theft and so the police are not subjected to false claims of theft and to ensure that weapons and contraband do not get taken into jail.  It is a care taking or administrative function and is not an Fourth Amendment search

AY. Chamber v. Maroney (1970) on page 252.  The police had the car description and description of the suspects and their clothes so they have PC to arrest and also PC to search the car and can search the car based on the automobile exception to the warrant requirement.  They do not have to get a warrant to search the car.  What makes searching a car different from the search of a home?  Because an auto is mobile and also once the suspects have been stopped the suspects are alerted and can try to get rid of the evidence.  Also while getting the warrant, the car could easily be moved to another jurisdiction where the warrant would be ineffective.  If there is PC to search the car at the scene then they can also take the car to the police station and search the car there.  This allows the police discretion to move the car in case the arrest was made in an unsafe area or if they need to make an extensive search.  The automobile exception is based on the car being mobile (unless it is on blocks and has no wheels).  A Belton search would not work because the search was not contemporaneous.

AZ. HYPO.  Officer sees two people drinking beer at trunk of car (they are outside the car) in park in violation of a local ordinance.  They check out the car and determine there are warrants.  The arrest one of the guys and put him in the back of the patrol car.  The police then search the car and find a film container with cocaine in it and then search the trunk and find more drugs.  Search incident to arrest will not work because he is handcuffed in the patrol car and so his grab area is limited.  You can probably get a good Belton search that he was a recent occupant of the car so the officer can search the interior of the car and open the film container but they cannot get into the trunk.  There is no automobile exception that would get the police into the car for a search if they did not make an arrest.  If the boys were minors the officers would have PC to search the car of more beer (illegal for minors to drink alcohol) but then they cannot open the file container. 

BA. Coolidge v. New Hampshire (1971) on page 257.  The police had a warrant to take the car back to the police station but the warrant was defective because the attorney general signed the warrant (executive branch instead of judicial branch), so without a warrant they are looking for an exception to the warrant requirement.  This case is pre-Peyton so the police can go into homes to arrest without warrants.  Cannot use search incident to an arrest because it must be contemporaneous and can only be within the grab area and you have neither element.  This case is a plurality opinion (4-3-2) so it is only precedent to decide this case.  This case has never really been overruled.  This case is only good for the possibility that a car sitting in the driveway then you may have more protection from the automobile exception.  The police could have searched the car had they arrested him getting out of the car because it would be a contemporaneous search incident to the arrest of a recent occupant of a vehicle (a search that police can always do). 

BB. Auto exception – the police have PC to search and because the auto is mobile we have this exception (you do not need a person or an arrest in this exception)

BC. California v. Carney (1985) on page 263.  There was PC (suspects giving drugs for sex with teen boys) to search the motor home.  If it is considered a home you would need a warrant and if it is considered an auto the police will not need a warrant under the automobile exception (because by the time you get a warrant they can be out of the jurisdiction and they have been alerted).  If the motor home had been hooked up in a trailer park it would probably be considered a home.  The dissent says that because the motor home has a dual purpose the Court should err on the side of protecting the home.  Can’t get away from the fact that with the turn of the ignition it can be gone.

BD. Note 3 on page 268.  A handy police tool.  Any time they impound a vehicle they can do an automobile inventory and there are no Fourth Amendment implications as long as there is a policy and they treat each impounded car the same way.  What about closed containers in an inventory search and the Court said it was OK if it is a part of your policy on doing inventory searches and you treat every car the same way per Florida v. Wells.

BE. Problem 4 on page 270.  The police had PC.  Can they search an unoccupied vehicle?  It’s not mobile if nobody is in the car.  However, they could take the car down to the station if they have PC.

BF. Note case on page 26 of the supplement.  It is a forfeiture case, the vehicle is subject to seizure (haven’t paid taxes or if the auto was used in a crime, the government can seize it).  An abandoned car can be seized at any time.  There is less protection if a car is subject to seizure per Florida v. White.  She doesn’t count the supplement in the 45 page count.

BG. United States v. Chadwick (1977) on page 270.  This is the footlocker case.  Suspects traveling from California to Boston via Amtrak.  Agents had a dog in Boston that detected drugs in the footlocker.  Chadwick arrived and as he was putting it in the trunk the agents arrested him and the couple from Californian.  The agents confiscated the locker and took it to the federal building where there was no possibility of the evidence being destroyed.  The court said the search of footlocker weeks later was invalid because they had an expectation of privacy.  This could not be a search incident to an arrest because it was not made contemporaneously with the arrest (also suspects could not get a weapon from the locked trunk).  At the time of the arrest, the police had PC to search and could have done so under the automobile exception but because they took the footlocker to the Federal Building and had total control of the footlocker and could have gotten a warrant.  Is it a question that you have PC relative to the container and it is coincidentally in a car (which is the Chadwick case) OR you have PC to search the car and there is a coincidental container.

1. Chadwick – PC to search container that was coincidentally in the car.  A warrant is required.

2. Chambers/Carroll auto exception – PC to search car that has coincidental container.  This is the pure automobile exception with not warrant being required.

a) The police and courts had to rule which case the container fell under.  Ridiculous and it was cleared up this mess

BH. California v. Acevedo (1991) on page 282.  This cleared up the coincidental container problem.  Fed Ex from Hawaii with drug is picked up and the apartment is under surveillance.  Mr. Aceveedo comes to apartment and leaves with bag that seems to be the drugs and he put it in the trunk and drives off so do you have a container with a coincidental car or a car with a coincidental container.  The Court did away Where there is PC to search a vehicle for a particular thing then you can search anywhere the thing can be found and then you stop searching.  Chadwick is still good for anything that is not in a vehicle requiring a warrant.  The police can only search where they thing the item is, i.e., if they saw Aceveedo put the bag in the trunk, then they can only search the trunk NOT the interior of the car.

BI. Problem on page 291

1. They open the trunk and find the bag and it has drugs, can they continue searching the trunk?  NO, because they have already found the bag.

2. If they find the bag and there are no drugs in the bag, then there is no PC to support further searching

3. Police do not find the bag in the trunk but they find a briefcase and they can open the briefcase because the rule is that the police can search anywhere the drugs can be found.

4. The police stop Aceveedo before he gets in the car, you need a warrant to search the container.  If you are arresting him, the bag would have to be immediately associated with a person (his pockets and a woman’s purse).  But you could seize the bag as it being in the grab area in a search incident to an arrest.

BJ. REVIEW ON 2/17/03.  The Atwater allows a warrantless arrest for a minor offense (fine only), there was no Fourth Amendment violation just because it is a minor offense.  There is no search incident to a citation.  You can only have a search incident to a FULL CUSTODIAL ARREST.  Inventory searches of an arrestee are also constitutional at booking.  Exceptions to the warrant requirement.  The AUTOMODIBLE EXCPETION – need PC to believe that evidence or seizeable item is in the vehicle (the Chambers v, Maroney case).  An automobile is considered an exigent circumstance because it is mobile and can be taken out of the jurisdiciton.  An exception to the automobile exception is if the car is on the blocks or if the vehicle is in the driveway of the home and the police have the house surrounded such that it is not mobile and they can get a warrant without hardship.  The Court also said a motor home is also subject to the automobile exception and can be searched without a warrant if there is a PC.  An administrative search to inventory an auto that has been impounded is also Constitutional and closed containers in the case can be searched if the police policy so allows.  The Chadwick case is the footlocker case and the rule is that luggage cannot be searched incident to the arrest is if IT IS REMOTE IN TIME AND PLACE, it needs to be CONTEMPORANEOUS.  Also, luggage cannot be searched if no exigency exists.  Police can only search things that are immediately associated with the person (such as a cigarette pack in the suspect’s pocket).  Luggage, however, becomes under the dominion and the control of the police so there is no exigency and they have to get a warrant.  A purse would be considered as immediately associated with the woman and also it is in the GRAB AREA.  A sealed envelope in a pocket can be taken but once taken it is under the exclusive dominion and control of the cops and they would probably need a warrant.  Where there is PC to search a vehicle then they can search the container if they have PC to think that the whatever is in the container and once they have searched that container, and either find or do not find the whatever, they have to quit searching.

BK. HAND OUT PROBLEM.  The police have PC because the anonymous informant’s story and description has been correct (lots of corroboration). The cops seized and opened the luggage and found the drugs and then arrested the suspects.  This is illegal without a warrant, this is a pure Chadwick footlocker case.  Does the fact that the drugs are put in the belly of a Trailways bus, allow the automobile exception to apply, since it is very similar to motor home.  The officers can take the suitcases but they could not cannot open them without a search warrant because no exigency exists once the luggage is under the dominion and control of the officers.  Assume the police have a warrant for the arrest of the men but there is no PC to search the luggage.  Does the Belton case apply, can search those suspects that are the recent occupants of a vehicle (but can’t search the trunk under Belton and the belly of the bus is very similar to a trunk.  If the luggage is in the luggage rack above the suspects that are being arrested on outstanding warrants then the officer can search the luggage, without PC, under Belton (exception that allows you to search interior of a car and containers of recent occupants of a vehicle).

BL. If you have PC to search a car for drugs, can you search a woman passenger’s purse that is lying on the backseat.  It is allowed.  The argument against it is that the purse does not belong to the suspect.  There is no requirement for police to look at possessory interest of the containers (i.e., who owns the purse).  You could perhaps invoke Ybarra (bar and bartender search did not extend to customers) that the purse was an extension of the woman.  You need additional PC to search other passengers in the car.  The purse was fair game because to be searched because it was not a part of her person per Wyoming v. Houghton (1999) on page 28 of the supplement

BM. A new exception.  The PLAIN VIEW DOCTRINE.  Horton v. California (1990) on page 1990.  The police had PC and a warrant to search for 3 rings and they found guns in plain view.  The rule at that time was that any seizable item found in plain view had to be found INADVERTANTLY.  The inadvertance requirement is to limit the officers to only searching for what is listed on the warrant and they can search and seize anything they stumble.  The Court said doing away with inadvertance requirement did not enlarge the scope of the search because it only allowed them to search for what is listed; however, searching for rings allows you to search just about anywhere but you couldn’t do the same search if you were searching for TVs.  Also if you find the rings on a table you have to stop your search.  Also if it is later determined that there was not PC for a search for the 3 rings then any evidence you found as a result of the ring warrant based on the plain view doctrine is poisoned fruit and will be suppressed. 

BN. The 3 requirements for plain view doctrine to come into play.

1. The officer must have a lawful right to be where the items are viewed.   A LAWFUL VANTAGE POINT

2.  The officer must immediately recognize the item as a seizeable item or PC to believe it was a stolen item (per the Arizona  v. Hicks).

3. The officer must have a lawful right of access to the item

BO. Arizona v. Hick (1987) on page 299.  Shots had been fired from the apartment into the apartment below and injured its occupant and the police are allowed to enter the apartment without a warrant due to an exigency (the person who shot the gun could be trying to kill someone else in the apartment above).  The exigency is a 911 call that someone is shooting from above.  The exigent circumstances allow the police to look for the gun and the shooter but they could not move the stereo equipment to obtain the serial numbers (he thought the equipment was stolen).  The occupant of the apartment had an expectation of privacy in the numbers on the bottom of the stereo equipment.  The case may have had a different result if the numbers were on top of the equipment and the officer merely wrote it down or memorized.  Arizona said the officers did NOT have PC (only a reasonable suspicion) but they did find a sawed off shotgun and a robber’s mask so they were close to having PC.  In looking for a shooter and a gun they can search closets and behind privacy curtains.

BP. Plain smell doctrine and the plain touch doctrine (note on page 304).  Could probably get the plain smell doctrine to work for the smell of drugs.  Plain feel doctrine (feels crack pipe in the pat down of the suspect and the officer allowed the evidence based on the plain touch doctrine)

BQ. PROBLEM 3 ON PAGE 305.  The officers observe a drug sale wherein the see the suspect take the drugs from a hole under the side of the house and then returns the drugs to the hole.  The police do not have a lawful right of access because he does not have a lawful right of access because he cannot search the curtilage of the home without a warrant so you cannot invoke the plain view doctrine.  NOTE:  you can go on the property to arrest if you observe the felony drug sale.

BR. Toolbox in the back of the pick up truck.  He calls the police and they come out and he tells them I saw my neighbor take the tool box and they go to the neighbor’s house and look into the window and he sees the tool box.  The cop has a lawful vantage point and he can immediately recognize the stolen toolbox but he has not lawful right of access.

BS. CONSENT – new exception to the warrant requirement.  Schneckloth v. Bustomonte (1973) on page 305.  Car was pulled over for having expired license and no headlight and the police obtained CONSENT to search the care and found 3 stolen checks.  The Court said it was unnecessary for officers to tell the suspects that they had the right to refuse the search.  The Court said a totality of circumstance to make sure the consent is VOLUNTARY and there is no coercion.  The circumstances include the capacity of the person consenting and the manner in which the police asked for consent.  The Court used the law of confessions and adopted the totality of circumstances that is used to determine if a confession is voluntary.  Being able to refuse consent is NOT a Constitutional right such as a trial right.  In order to waive a right you have to know you have a right (such as a right to counsel and right to a jury trial) and you must waive it.  If people don’t know they can refuse consent, they are going to allow the police to search the car.  How evidence is obtained (via consent or via warrant) does not affect the reliability of  evidence as does a coerced confession.   Most searches are done via consent.  There is no constitutional right to the right not to consent.

BT. HYPO (Note 6 on page 316).  If you know you have drugs in the trunk why did you consent to the search of the car.  People think if they don’t consent the officer will hold them and get a warrant or that the officer will go easy on them for the being cooperative.

BU. Drayton case in supplement was the Court’s change to overrule the Bustamonte case (the drug search on Florida’s Greyhound buses) but the court did not require officers to tell people that they have the right to refuse to consent to a search.  Consent searches are one of the most powerful tools of the police and the Court balances the need to fight crime.

BV. In the Bumper case, prior to Bustomonte, you have to show that the consent is not just the acquiescence to authority.

BW. PROBLEM 8 ON PAGE 317.  The officer stops car for speeding, issued a verbal warning, and returned the license.  Then asks if driver has any drugs and asks for permission to search and officer finds drugs.  The question is when does a person who has been pulled over know that they are free to go and can refuse consent.  Therefore, some jurisdictions require the officer to say you are free to go otherwise this becomes a close case as to whether there was voluntary consent

BX. US v. Matlock (1974) on page 317.  The issue is whether a 3rd party can give consent for a house and the bedroom of a suspect to be searched.  If is allowed as long as the person who consents has common authority (CL rule) by sharing the house (common areas) and bedroom.  If he has his own bedroom, then she cannot consent for the police to search his bedroom because he has an expectation of privacy is his room.  State courts are split on whether the police can search when one person consents and the other person with common authority refuses the consent (New York requires both to consent).  However, if the suspect is just not present, only one person with common authority can give consent. 

BY. The prosecution has the burden of proof to in proving consent was given under a totality of circumstances)

1. Texas consent cases require clear and convincing evidence to prove totality of circumstances

BZ. Illinois v. Rodriguez (1990) on page 320.  If the officers reasonably believed that a person had common authority to consent to a search of an apartment then the search will not be invalidated.  Why did the court find that she had apparent authority?  She led the police to believe she lived there and she had a key.  If she does not have actual authority then the inquiry/standard is whether the officer was reasonable is believing she had authority to consent the search.

CA. A consent search does extent to wherever the item could be found, such as the trunk of the car but the police cannot open a briefcase or tearing open a stapled bag during the search.

CB. Look up case on top on page 320.  904 p2d 1311.  The case held that valid consent of person with COMMON AUTHORITY justified a warrantless search of a residence, despite the physical presence of non-consenting co-occupant.  The trial court that suppressed the evidence was revered and remanded.

CC. REVIEW ON 2/19/03.  Consent doctrine does not implicate the Fourth Amendment.  The government has the burden of proof and the test is a totality of the circumstances.  A 3rd party may consent to the common areas of the house and apartment.  If it is a H and W, the policed can probably search the whole house but not the room of a roommate.  If a person has apparent common authority to consent is OK even though the person may not have actual consent and the test is whether it was objectively reasonable for the officer to think it the person could consent.  Plain view doctrine did away with the inadvertence requirement and now has three elements:

1. The officer must have a lawful right to be where the items are viewed.   A LAWFUL VANTAGE POINT

2.  The officer must immediately recognize the item as a seizeable item or PC to believe it was a stolen item (per the Arizona  v. Hicks).

3. The officer must have a lawful right of access to the item

CD. Camara case dealt with a housing inspector that wanted to search a whole block of homes to determine if there were any safety code violations.  If you apply the individualized suspicion doctrine then you could not do these types of inspections at all because you can’t point to any particular house and say the house is in violation of the safety code.  The Camara case said it was a search and it does implicate the Fourth Amendment.  What is required by the Fourth Amendment and in a criminal context it is PC but in an administrative context reasonableness is determined based on a balancing test that balances the government’s and society’s needs v. the individual’s expectation of privacy (court developed a new test for Fourth Amendment reasonableness).

CE. Terry v. Ohio (1968) on page 335.  Controversial because the Court took the Camara case which was for administrative searches and applied to a criminal case.  The police did a “stop” and “frisk” which is being stopped and patted down.  Government’s interest is in protecting crime and protecting the police and the person’s interest in his right to privacy.  REASONABLE SUSPICION is defined must be articulate facts that taken together with inferences from the facts would lead a reasonable police officer to believe that crime was afoot.  Then there have to be facts and inferences to justify a pat down for weapons.  You cannot use the Terry standard to stop and frisk or pat down for suspected drugs.  Chief Justice Warren was worried that only minorities and the poor would be subjected to these types of searches.  The Court tried to keep the holding very narrow (“we merely hold”).  This is a two-part inquiry, that officer has reasonable suspicion that crime is afoot and also a reasonable suspicion that the suspect has weapons or is armed.  Justice Harlan says that once you think the person is armed, you do not have to say anything to him, you can go immediately to the search.  Justice Douglas, in the dissent, said Terry pat-down is also called AN INVESTIGATIVE DETENTION.

CF. Minnesota v. Dickerson (1993) (note 5 on page 347) is the plain feel doctrine and you must be able to determine that it is contraband immediately.  The police cannot rummage around out the outside of the suspect’s pockets.

CG. Problem 7 on page 350.  The officer observed the  person hanging around a drug addict for 8 hours (this case is before the war on drugs) and stopped the person and this was not a legal seizure because merely talking to a drug addict does not mean that a person is dangerous.  Police Academy says worry about it being a dangerous person first and then worry about the drugs being admissible.

CH. Problem 8 on page 350.  The officer tells the person to get out of the car and the suspect didn’t and merely rolls down the window and the officer sees the gun and reaches across the person and takes the gun and person is arrested for having an illegal weapon. The officer had reasonable suspicion because someone called in and said the guy was sitting in his car with narcotics and a gun.  The Court said this was a legal search and seizure. 

CI. Dunaway v. New York (1979) on page 351.  The police had informant’s  information about a murder so the police has reasonable suspicion (RS) but it did not rise to PC.  The state wanted to apply a multi-factored balancing test.  They took him out of a neighbor’s house but they did not hand-cuff him and they did not tell him he was under person.  The state tried to say that Dunaway wasn’t REALLY arrested but everything looked like an arrest. The Court rejected that there would be any kind of test short of PC for an arrest.  If it has all the elements of an arrest (taken in to the station to be questioned) but police say it isn’t an arrest it is called a DEFACTO DUNAWAY ARREST or a DEFACTO ARREST.  If the person is held for a long time it will be more than a Terry Investigative Detention but length of time is not dispositive.

CJ. Florida v. Royer (1983) on page 356.  The drug courier profile can apply to everybody because it is so broad.  What provided the justification for the drug agents to stop Royer?  The fact that they had RS (fit the drug profile, only had a one way ticket, and his ID did not match ticket).  Also the police can go up to anybody and talk to them.  At what point did they exceed the scope of an investigative detention such that the when the police searched his luggage, with his consent, it violated his Fourth Amendment?  The police had his ticket, ID, and luggage so he was not free to leave and his consent to search the luggage was coerced.  He was under a Dunaway Defacto arrest when he gave consent so it tainted the consent search of the luggage.  This is a plurality opinion.

CK. US v. Sharpe (1985) on page 357, note 4.  This case focuses on the length of the detention (the defendant said that 20 minutes was too long to go through this).  What is the standard for how long is too long?  The Court said the officer acted reasonably.  RULE:  in assessing whether a detention is too long in duration to be justified as an investigative stop the Court considers it appropriate to examine whether the police diligently pursued a means of investigation that was likely to CONFIRM OR DISPEL their suspicions quickly, during which time it was necessary to detain the defendant.

CL. US v. Place, the US kept the person for 90 minutes while they got the dog to sniff his luggage and the court said the evidence should be suppressed because the police did not act reasonably, they knew they were going to do the bust and they should have had the dog at the airport. These are very fact intensive inquiries.

CM. PROBLEM ON PAGE 359.  Police suspect that the Columbian woman is a balloon swallower (for heroin) and she is given the option of taking an X-ray or to be deported and while the deportation was being processed they locked her in a bathroom for 24 hours with 2 matrons to wait for her to go to the bathroom.  The Court said after she was on the plane without going to the bathroom so it was reasonable to think she would be going to bathroom relatively soon.  The police have the right to continue the investigation until they can confirm or dispel the suspicion that crime is afoot.  Eventually they got a court order for the pregnancy test to determine she was not pregnant.  The court said the police as reasonable.

CN. US v. Mendenhall (1980) on page 360.  To see how the Courts draw lines on when you have a seizure.  A woman met the drug courier profile and she was not using her name and she consented to the search and once she was searched, drugs were found.  Look at the initial encounter and determine if there was a seizure by asking if the person felt that they were free to leave.  Since she consented to going with the officers from the beginning she was not seized.  This is distinguishable from the Royer case in that the police did not keep her ID and ticket as they did in Royer.  She was also told that she could decline consent (even though the police are not required to tell her this).  Court defines SEIZURE as a person is seized by means of physical force or a show of authority, his freedom of movement is restrained.  A person has been seized within the meaning of the Fourth Amendment only if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.  BUT WHAT REASONABLE PERSON ARE WE TALKING ABOUT and how does race factor in?  No uniforms, weapons, tone of voice, use of language, no physical touching showed that under the totality of circumstances test there was no coercion.  The dissent points out that she was female, 22 years old, high school drop out, etc. i.e., could easily be intimidated by 4 male officers.

CO. Case from January 2002.  The court that are subject to innocent explanation can be considered along with other facts in a totality of circumstances test.

CP. The role of race.  Police confrontations with black men contain a combination of fear, distrust, anger, or coercion that make these encounters unique and always potentially explosive (i.e., the Rodney King case).  So are we talking about the reasonable white male when we apply the test?

CQ. Florida v. Bostick  (1991) on page 371.  This case involves the routine searching of buses on stopovers for drugs in Florida.  The Florida Supreme Court said the bus interdiction searches were per se unreasonable and the US Supreme Court rejected this.  Florida’s rationale was that half way to your destination were not likely to leave and they could not get their luggage and the police would be towering over the passengers in a small space.  A SEIZURE DOES NOT OCCUR WHEN AN OFFICER APPROACHES AND ASKS QUESTIONS EVEN IF IS IN THE CLOSE CONFINES OF A BUS.  The Mendenhall test does not work very well for enroute bus searches.  The US Supreme Court said none of the persons were seized as long as the passengers feel that they do not have to cooperate.  As long as a reasonable person would not feel that they have to cooperate.  NOTE:  the reasonable person used in the test is an INNOCENT reasonable person.  Bostick said he had to be seized because he had drugs in his luggage and no reasonable would consent to having his luggage searched knowing there were drugs in his luggage and if he was seized it would be without reasonable suspicion in violation of the Fourth Amendment.

CR. Court has consistently held that refusal to cooperate, without more, does not furnish the minimal level of objective justification needed for a detention or seizure

CS. No seizure occurs when police ask questions of an individual, ask to examine the individual’s ID, and request consent to search her his or her luggage so long as the officers do not convey a message that compliance with their requests is required such as uniforms, weapons, tone of voice, use of language, no physical touching

CT. The Court rejected the argument that a suspect must have been seized because not reasonable person would freely consent to a search of luggage that he or she knows contains drugs.  The argument cannot prevail because the reasonable person test presupposes an innocent.

CU. Page 28 of the supplement (Drayton case).  In this case the Court again reviewed a bus case in which the officers did not tell the bus passengers that they could refuse to consent.

CV. OBTAIN QUOTES FROM PAGE 374

CW. REVIEW ON 2/24/03.  Reasonableness standard, a standard that requires something less than PC.  In the Camara case, the government used a balancing test in which the governments balances the government’s interest against the intrusiveness in administrative searches and the Court used this in Terry for a temporary detentions and you have a two part inquiry that the officer have an articulable belief that crime is afoot and also that there are dangerous weapons.  The officer can pat down the outer clothing and can confiscate contraband that is IMMEDIATELY RECOGNIZABLE.  Have the Dunanway De Facto arrest and requires PC.  Under Terry an officer can detain someone so long as he is diligently investigating and until his suspicions are confirmed or put to rest. Mendenhall test for when a person is seized which is when a reasonable innocent person does not think she can leave.  Mendenhall test does not work well for bus searches and the Court said it is a seizure when the person thinks they have no option but to answer the inquiry.  It takes more to have a seizure than the officers having guns. 

CX. California v. Hodari D. (1991) on page 380.  Is a suspect seized while being chased by police?  A person is seized when he has been subjected to physical force.  The Court specifically said that there is no seizure based on a show of authority because obviously the person can run.  If the officers do something more (question the person) and the person thinks they not free to leave there is a seizure.  The person has submitted to authority.  Hodari had not submitted to authority because he was running.  If the seizure occurred upon the show of authority then the cocaine that he subsequently threw away is a Fourth Amendment violation and no PC.  However, Hodari throwing away the cocaine away gave the officers PC to tackle Hodari.  There was no reasonable suspicion until he threw away the cocaine and anything prior to that would have been an illegal search and seizure.  Do not yet have the Wardlow case in which persons fleeing in a high crime area can be enough for reasonable suspicion.  When does a seizure occur:

1. Physical force being used

2. Submission to authority

3. Reasonable innocent person does not think they are free to leave

CY.  Alabama v. White (1990) on page 388.  The information was received via an anonymous tip but without corroboration it does not rise to reasonable suspicion.  A strong factor is whether the tip predicts future behavior and the Court still relies on the Gates totality of circumstances test used to determine if you have PC from an informant.  Need less than 51% suspicion for PC and even less than that for reasonable suspicion that requires more than a hunch.  They can investigate until they can confirm or dispel their suspicions.  They were able to search the briefcase because she gave her CONSENT, without her consent they could not have searched the brief case because they did not have PC to get a warrant.

CZ. Should race be a factor in determining reasonable suspicion?  Hispanic going into liquor store in all black neighborhood and the store was known to sell drugs.  But this is the only case.  Race can be a factor in BORDER DETENTION

DA. Florida v. J.L. (2000) on page 33 of the supplement.  Informant says that black guy in plaid shirt at a particular bus stop has gun.  Can police go up to him and pat him down?  No, because there is no reasonable suspicion that crime is afoot and no corroboration relative to the gun.

DB. Illinois v. Wardlow (2000) on page 34 in the supplement.  Four car police caravan go to bad part of Chicago to make drug arrest.  Wardlow supposedly sees the caravan and runs and the police chase him and search him and find a gun.  The dissent points out that there are many non-criminal reasons to run (catch up with a friend, to get to bus stop, seek shelter from storm, get home to dinner, resume jogging, or go to the bathroom, or to not be near the drug bust and get harmed).  The Court uses a totality of the circumstances and the only circumstances were that he ran and it was in a high crime area.  The dissent agreed with the law but dissented with the result because they did not thing running in a high crime neighborhood for reasonable suspicion.  Also an innocent (minority) person may flea police out of fear and it is not absolute or aberrant (fear harassment).  There’s just bad relations between blacks and police.  Holding is that if individuals run in a high crime area that is enough for reasonable suspicion and a temporary detention.  Also need to define what a high crime area and the dissent would have liked to have had more facts on this.  Strange case but there it is per the professor.

DC. United States v. Place (1983) on page 394.  Moving from the seizure of persons to the seizure of property.  The police screwed up by detaining the luggage too long to get the drug dog there (90 minutes), they should have had the dog there ready and waiting.  Had the police not violated the temporary seizure of the luggage once the dog had detected the drugs they had PC to search the luggage AFTER getting a search warrant.   Dog search is so minimally intrusive as to not be a Fourth Amendment violation the Court said in dicta.  Dog sniff of persons’ clothing is more intrusive than of lockers, so can’t do that to students.  Dog sniffs are distinguished because it can only detect contraband.  Some State constitutions have said they did not want drug dogs going to the front door or garage to sniff for drugs or going down the hallway of an apartment building and having the dogs sniff the doorways, the Courts tend to give more protection to the sanctity of the home.  It begs the question of why drug dogs are not violative of the Fourth Amendment and thermal imaging does violate the Fourth Amendment.

DD. Michigan v. Long (1983) on page 402.  Long runs into ditch, he is under the influence, the do a Terry pat down and they look into the car and see a knife on the floorboard (Terry type search of a vehicle) and in the process found a pouch of drugs.  The initial stop was justified by his speeding, the Terry pat down is justified by seeing the knife on the floorboard of the car and so they could reasonably believe he was armed and then extended Terry to the interior of the car (anywhere a weapon could be found in the interior of the car including searching containers) and the justification is to protect the police.  What was the justification for looking in the trunk?  Impounding the car (Opperman case is the federal vehicle impound case and the court will look at the police department’s policy and procedure).  This case was remanded because there was no fact finding relative to the polices and procedures. There is a lesser expectation of privacy and the fact that it is mobile is again used as a justification for searching the car.  The officer can ask the driver and passengers to get out of the car and they can pat down the passengers if they have reasonable suspicion to think they are armed, so a Terry pat down does not automatically extend to the passengers.

DE. REVIEW ON 2/26/03.  Hodari case says there is no seizure until there is physical force (even if the person subsequently breaks away) or there is submission to authority and this is important because if no reasonable suspicion RS equals unprovoked flight in a high crime area is sufficient for a temporary detention.  Police can detain only long enough to diligently investigate to dispel or confirm their suspicions.  US v. Place is an airport search case in which it took 90 minutes to get drug dogs and holding person was too long and the evidence was suppressed.  Court extended Terry to the interior of an auto if the officer thinks the person is armed he can pat that person down and it he thinks there is a weapon in the car he can investigated the interior of car including any containers.

DF. Maryland v. Buie (1990) on page 409.  This case authorizes a protective sweep incident to an arrest if reasonable suspicion exists that there could be a potential ambush.  The police must have RS that there could be another dangerous in the house.  It a cursory search for other persons that they think are in the house.  They cannot open drawers, only areas where the persons could hide.  Lower courts have said if you find a person you can do a pat down and that person’s grab area.  When it was remanded the lower court upheld the protective sweep (4-3 decision).  The court will generally err on the side of the protecting police because of inherent danger in a house (unknown configuration and possibility of an ambush and generally bad situation that an arrest engender).  It is unusual for somebody to normally be hiding in a closet but police should not search someone in bed watching TV.

DG. Searches that do not have individualized suspicion also called SPECIAL NEEDS SEARCHES such as getting evidence for administrative purposes rather than criminal purposes such as drug testing of federal employees for safe workplace but not to turn over evidence to the police or searches in schools of students; backpacks.  Often these cases are not performed by police officers, an example is workplace drug testing.  PC makes doing the search unworkable (to date PC and RS required individualized suspicion).  The balancing test weighs governmental interest against the individual’s expectation of privacy.  Examples on page 428 include:

1. Skinner v. Railways.  Blood test and urinalysis of any RR EE who was involved in an accident for safety purposes.  It is a search under the Fourth Amendment

2. Drug testing of student who want to participate in athletics.  Want to keep drugs out of schools and it is minimally instrusive because the have to take a physical anyway and they can refuse (not mandatory) but they just can’t participate in extracurricular activities

3. Border searches – lesser expectation of privacy for persons crossing the border

DH. Michigan Department of State Police v. Sitz (1990) on page 417 deals with sobriety check points.  The government interest in having the checkpoint include reducing drunk drivers on the road, which result in deaths and loss of money.  Highway safety was supported by statistics in the case.  What happened to individualized suspicion?  Police pulling over those people that are driving erratically has worked.  The Court also looks at the effectiveness of the program and it was 1.5 cars out of 100 had a drunk driver.  The court also looked at he level of intrusion on individual privacy.  The government has a SPECIAL NEED BEYOND THE NEED FOR LAW ENFORCEMENT THAT MAKE THE PC WARRANT REQUIREMENT UNWORKABLE.  Texas does not have DWI roadblocks because it requires legislative approval.

DI. City of Indianapolis (2000) v. Edmonds on page 41 of the supplement.  This case involves drug check points and the court would not approve it because the checkpoint’s purpose was only to obtain evidence of ordinary criminal activity.  How is the different for a DUI checkpoint?  The DUI checkpoint obstensibly to make the highways safer and not to arrest drunk driver whereas this drug checkpoint was only to find people in possession of drugs and arrest them.  The drug checkpoint may have passed constitutional muster if they.  This case changed the test for special needs and adopted a PRIMARY PURPOSE TEST and said they would evaluate the primary purpose and if the primary purpose is for law enforcement purpose then it will be unconstitutional because there is no individualized suspicion and if there is a secondary purpose that is safety related it is irrelevant it the primary purpose is for law enforcement purposes

1. Vehicle and registration checkpoint are OK because they are supposedly  for the safety of highways.

DJ. Police set up a roadblock in an area that has high number of drive by shootings and they will not allow people in that neighborhood that are not residents or do not have legitimate business in the neighborhood.  The goal of these “special needs” searches is to try take all discretion away from the police.  The court upheld this roadblock but it was only temporary and after the Edmonds case a similar roadblock would probably not be upheld.

1. Airport searches.  What is the government interest?  Safety on the airplanes.  Supposedly minimal intrusion.  It is in a fixed place and you know you have to go through the metal detectors and you do not have to fly, it is voluntary.  Is it effective?  But not much effectiveness is needed (1.5% for DWI checkpoints).  How about the search of your car to get into the airport parking lot?  This does not help the airplanes be more safe.  We don’t have something to justify these searches because they are not protected against some known thing (a bomb could go up anywhere).  Under our current law, it is hard to justify.  It is difficult to apply the SPECIAL NEEDS TEST TO CHECKING CAR TRUNKS AT THE AIRPORTS.  Can’t say it is effective because you don’t have anything to compare it do.  Set it up so that it is at a fixed place and, of course, you have the choice to park at a private lot and then remove the officer discretion, i.e., check every 3rd and then 5th car, etc.

DK. Ferguson v. City of Charleston (2001) on page 44 of the supplement.  Pregnant women were drug tested and if they did not go into the program, they were arrested.  The justification was that the women should not be drug addicts and get them off drugs to have healthy babies.  The court looked at the primary purpose and said it was for law enforcement purposes and law enforcement was too intertwined with the program.  The women did not get any different medical care because of the test.  The drug screening was very intrusive because they were not informed of the drug test and it was not performed for any medical reason 

DL. Lower courts are splitting on the Edmonds and Ferguson cases relative to DNA data banks.  The databank for violent offenders’ DNA.  Some states, such as Louisiana, have a statute that would allow DNA to be taken from persons arrested, but not convicted.  Each state has access to the databank and check for crimes in other states.  It is intrusive, needle (blood draw) or swab.  What is the primary purpose?  Solving unsolved crime, but that is a law enforcement purpose.  The government has put millions of dollars into this and given grants to get DNA Primary purpose is not ORDINARY CRIME to handle current crime, this is to prevent future crimes (however the Court did not mention that it would be used to solve past crimes).  Other argument it that it is not different from fingerprint in that you leave DNA just like you leave fingerprints.  There is also technology that allows DNA to be lifted from fingerprints.

VIII. CHAPTER 5 - REMEDIES FOR FOURTH AMENDMENT VIOLATIONS.  Technically it is not STANDING to contest when evidence may not be used that was obtained in violation of the Fourth Amendment.

A. Alderman v. US (1969) on page 431.  Because the wiretap was illegal, the visitors to the home or business said the Fourth Amendment violation should result in the evidence being suppressed for them as well as the person whose Fourth Amendment rights were violated.  The Court says that violation of Fourth Amendment is personal.  Conversations between 2 people are protected and cannot be illegally listened to.  Can illegal wiretap listening to B and C’s conversation in A’s house about A murdering someone, can the government use this against A?  No, because it is A’s house.  If B and C implicate themselves and they are still protected because there conversations are protected but it they implicate D who does not own the house, he is not protected

B. Note 2 on page 433.  US v. Payner (1980) on page 433.  The agents steal banker’s briefcase and copy documents to implicate Payner and use them against Payner in court.  Does Mr. Payner have standing to get the evidence suppressed.  Could argue that it is against public policy to have the police steal to get evidence.  The banker will probably have huge lawsuits against the police and the evidence was admissible against Payner and the officers will lose their jobs.

C. Review on 3/3/03. Expansion of a Fourth Amendment search doctrine is the Protective Sweep Doctrine as laid down in Maryland v. Buie; however, a pat down of persons on the premises requires something more (such as the person was hiding in the closet as opposed to being in bed watching TV).  Went on to the SPECIAL NEEDS DOCTRINE, which allows searches absent particularized suspicion such as border checks and Special needs BEYOND THE NEED OF LAW ENFORCEMENT, which makes a warrant impracticable (example is fruits and veggies coming across the border).  Edmonds case was a narcotics checkpoint but the court overruled because you need a primary purpose that goes beyond law enforcement and it does not matter if there are good secondary purposes or benefits.  The Court reached a similar result in drug testing pregnant women and giving them a chance to go into detox or be arrested.  It was law enforcement that has secondary benefit of healthy babies.  Test for special needs is what is the primary purpose (and it can’t be law enforcement needs) and then balance government needs against the instrusiveness of the search.  The rule of STANDING is that to have standing to bring a Fourth Amendment violation you have to have your personal rights violated.

D. Rakas v. Illinois (1978) on page 434.  Deals with STANDING.  The Jones standard is that anyone legitimately on the premises has Fourth Amendment protection.  Jones involved a person who stayed at someone else’s apartment overnight, had a key, and some of his clothes were there so he had a reasonable expectation of privacy.  The Court refused to broaden Jones and said the test should be whether the persons have a reasonable expectation of privacy being passengers in a vehicle.  The problem with the legitimately on the premises test is that it would protect the pizza delivery man and the milkman.  What if the police pulled over a taxicab and searched the cab and found something that belonged to the passenger that was illegal.  If someone pays a toll they have control over the destination, you can exclude others from the cab, so there may be more of an expectation of privacy.

E. Minnesota v. Olson (1990) on page 448.  Another overnight guest case.  He has an expectation of privacy because it is his host’s home.  This case just builds on the Jones case.  The Court bases its decision of long standing social custom and we are most vulnerable when we are sleeping.  Even if left alone by your host, you would have access to all the common area.  You have a continuum from the unrelated passenger in the vehicle and pizza man on the premises, who will have little or no standing) vs. an overnight guest, who will have more standing.

F. PROBLEMS ON PAGE 449.  Police illegally search trunk of Alice’s car (no consent or PC) and find Bob’s blood soaked jacket used in a crime.  

1. Can the evidence be used against Bob is he is unrelated to Alice and he is a passenger in the car?  YES (this is the Rakas case).

2. What if Bob is driving and Alice is the passenger, but still the owner?  The closer you get to being an overnight guest or having more control over the auto then you will have more of an expectation of privacy.  If he is driving he has the key to the car and control over getting into the trunk.  Suppose Bob is Alice’s husband or brother and have equal control over the car (Supreme Court has never addressed this).

3. In this hypo Bob has his own key and they alternate driving which gives him even more control.

4. Bob may want to contest the car stop and argue that it is an illegal seizure of Bob as a passenger and then could be suppressed as fruit of a poisoned tree (illegal seizure).

5. Bob claims ownership of the jacket.  Does his possessory interest give Bob standing to suppress the jacket as evidence.  The jacket is in plain view and he has no standing to contest the search.  What if the police then search the jacket and find drugs the drugs would be suppressed because the Bob has a possessory interest and an expectation of privacy the only possible exception being if the police had a procedure to do an inventory search of the jacket.

G. Minnesota v. Carter (1998) on page 48 of the supplement.  Police looks through the blinds of an apartment and see 3 men bagging cocaine (one was the lessee).  The other 2 men were only there for 21/2 hour and for the sole purpose of bagging the cocaine.  Was this an illegal search?  NO because you shouldn’t have an expectation of privacy if your blinds are open.  The Court viewed this as a commercial enterprise or business deal.  it really would not matter that the activity was legal or illegal in analyzing.  The police was looking in the window based on an informant’s tip who had also seen the “cocaine bagging” operation.  The court did not decide whether the search was illegal because they said the respondents did not have standing.  There were five opinions and a dissent in this case, as follows: 

1. No standing – majority

2. Business transaction concurrence

3. Plain meaning of Fourth Amendment concurrence – “their houses” and only the homeowner is protected (Scalia and Thomas)

4. Kennedy would extend protection to all social guests

5. The search was legal and therefore you do not have to address the standing issue

6. The dissent says that all guests in the home are protected

H. Rawlings v. Kentucky (1980) on page 449.  Rawlings has to show that the search of the purse was illegal.  The police had a warrant to go into the apartment to arrest and they can only search where the person is likely to be and the grab and lunge area of the person being arrested.  The officers let those people leave who consented to be searched.  You are seized unless you consent to be searched.  As the police were searching for the person to be arrested, the smelled (plain smell doctrine) and saw drugs in plain view and the police then went to get a search warrant.  So what is Rawlings’ expectation of privacy in her purse?   NONE, she didn’t keep things for him in her purse and it wasn’t his and he had only known her for a few days.  Rawlings’ lawyer said she allowed others to get into her purse but the court did not buy this.  The Court felt that pushed the drugs on Vanessa when he saw the police drive up in the driveway.  Rawlings can’t argue a possessory interest in the drugs because once the police emptied her purse the drugs were in plain view.  The drugs were the fruit of Vanessa’s illegal search of her purse and not the fruit of Rawlings’ illegal seizure (illegal because there was no individualized suspicion).  He had no subjective expectation of privacy if he thought the police would actually search which almost forecloses the whole argument and also show the fallacy in the subjective prong.  The Court assumes that everyone has an expectation of privacy and if they don’t it is just because they don’t understand the law.

I. Variations/problems on Rawlings

1. When cops emptied the purse as ordered, the police could not tell that it was drugs and opened the vials to see what is in the vials?  Does he have standing to being a Fourth Amendment violation?  The drugs are no longer in plain view and the police are violating Rawlings’ expectation of privacy in the vials that he claims ownership to?  The police took his vial and opened it illegally, without PC.

2. When police emptied her purse they dumped out a sealed envelope and based on hunch (not RS or PC) thought it was drugs so he had no reason to keep the envelope, so the seizure was illegal and subsequently having he dog sniff 4 days later doesn’t help make the search legal.

3. What if the officer has RS to think the envelope has drugs, what can he do?  He can diligently pursue the investigation until he confirms or dispels his suspicions and waiting 4 days for the drug sniff is too long per the Place case

4. What if there is PC to believe the envelope has drugs?  Can seize it and still must get a search warrant.

J. Should the EXCLUSIONARY RULE be abolished?

1. Does it deter?  If not, what will deter the police officer?  Lots of times the cops don’t care about prosecution, they just want to get the drugs off the street.  Civilly or criminally prosecuting police deter them and wanting to get promotions, getting result within the rules, and being respected by his peer groups, or get days without pay or lose their jobs or pay.  Alot will depend upon the values of the peer groups.  For these reasons the exclusionary rule is probably not very good as a deterrent for illegal police behavior.  Statistically, there are very few people who go free.

2. The exclusionary seems to harm society to exclude evidence that is truthful, credible, and reliable.  The rule works better with things like a coerced confession.

3. The US is the only democracy that has an exclusionary rule that is set in stone unless there is an exception.  Canada and Great Britain do not have such a rule.  In Canada, you must establish that admitting the evidence would be likely to bring the administration of justice into disrepute.  If the crime is bad and the evidence is reliable or the police action was a mistake then the evidence would be admitted.  Canada looks at all the circumstances.  In England, there is no exclusionary rule in that all reliable evidence is admissible and not expectation of privacy in criminal procedure due to problems and terrorism from Ireland. 

4. US Court has hap opportunities to do away with exclusionary rule and have refused to do so and instead have carved out exceptions such that the exceptions sometimes swallow up the rule. 

K. US v. Calandra (1974).  The exclusionary rule does not apply to grand jury proceedings.  Ten years after Mapp this case said exclusionary rule was not constitutionally requires and was instead a judge-made or court made remedy.

L. Walder v. US (1954) on page 465.  There is no language in the Fourth Amendment that requires the exclusion of evidence, it is a Court made rule/remedy per the Calandra.  The Court has said that the Fourth Amendment REQUIRES the exclusion of evidence.  Even though evidence is obtained illegally, it can be used to impeach the witness if he lies on direct examination and it can be used to impeach a witness on cross examination so long as the cross examination is within the scope of the direct.  The prosecutor cannot entice the lie out of the defendant.  What do we allow this exception?  If the defendant knows that the illegal evidence cannot be used against him, then he will just get up there and lie and this misleads the jurors into thinking that if there was something to impeach the defendant the government would put it before the jury.

M. The IMPEACHMENT EXCEPTION TO THE EXCLUSIONARY RULE does not extend to other witnesses because the Court feels that the penalty of perjury is enough to deter witnesses from lying. Today’s Court would probably determine this case differently and apply the impeachment exclusion to other witnesses.

N. US v. Leon (1984) on page 468.  The warrant was faulty and the Court does not want police to question magistrate’s decision on warrants.  The police did not do anything wrong here, but there wasn’t sufficient PC to for the warrant.  So does evidence have to be suppressed based on the faulty warrant?  NO.  This is called THE LEON GOOD FAITH EXCEPTION, which means the officers can rely on a warrant signed by a magistrate and execute the warrant.  Technically, the warrant is invalid and the search is illegal but this is an exception to the exclusionary rule.  If you have a magistrate that is out of control (i.e., a rubber stamp for police) there should be closer supervision by the district court that oversees him or removal from office which provides a more effective remedy than the exclusionary rule.

O. There are exceptions to the Leon Good Faith Exception Rule 

1. Knowing ore reckless falsehood – the police who swears out the affidavit lies or should have known he was lying

2. Magistrate abandonment of judicial rule (the Jo Li case in the x rated bookstore).  

3. Seriously deficient PC An example is a bare bones affidavit

4. Seriously facially deficient warrant – every reasonable officer should recognize that warrant is expired or that it doesn’t describe what is to be searched for.

P. REVIEW for 3/5/03.  Lorenzo is babysitting for his brother in his brother’s house.  He does not usually stay over night in the house.  The police did an illegal search and found evidence that Lorenzo was involved in drugs and prosecute.  Does he have standing such that the evidence can be suppressed?  He is family and he is responsible for the child so he would have more standing that the pizza deliveryman.  Does Lorenzo have standing based upon having an expectation of privacy in his brother’s bedroom, which is where the police found the evidence.  Usually bedrooms are seen as belonging to the person whose bedroom it is, which is Lorenzo’s brother.  Lorenzo’s expectation of privacy would only be for the common areas but would probably not extend to the bedroom so that Lorenzo would not have standing.  What about the fact that the police had to go through the living room to get to the bedroom.  The police had violate HIS (LORENZO’S) expectation of privacy by bursting into the house, even if he was just a babysitter and not family.  So the police violated his expectation of privacy by entering the living room illegally, i.e., without a warrant.  An exception to the exclusionary rule is for impeachment.  Illegally obtained evidence can be used to IMPEACH a defendant both upon direct examination and cross-examination.  The LEON GOOD FAITH RULE says that if an officer in good faith relied upon what appears to be a valid warrant then the evidence obtained with the defective warrant will not be withheld. There are 4 exceptions to the Leon Good Faith Rule, as follows:

1. Knowing ore reckless falsehood – the police who swears out the affidavit lies or should have known he was lying

2. Magistrate abandonment of judicial rule (the Jo Li case in the x rated bookstore).  

3. Seriously deficient PC An example is a bare bones affidavit

4. Seriously facially deficient warrant – every reasonable officer should recognize that warrant is expired or that it doesn’t describe what is to be searched for.

Q. Massachusetts v. Shepard (1984) on page 487.  The officers could not find the correct warrant form (it was for controlled substances) and the judge did not edit it correctly.  There was plenty of PC for the warrant.  It was reasonable to use the drug warrant form rather than letting the evidence get away.  The officer did nothing wrong and he even went to the judge’s house to get the warrant.  The error was on the part of the judge.  The court refused to hold that an officer should not believe a judge.  The judge did not strike out the controlled substance language in the substantive part of the warrant and he did not revise the warrant such that it incorporated the officer’s affidavit.  The police conduct was objectively reasonable and error-free.  The test is whether the officer’s reliance of the warrant was reasonable and also there is no indication that this is common occurrence and, if so, there are other remedies such as firing the judge (the remedies the Leon case identified)

R. The Leon Good Faith exception has been rejected in some states per the state Constitutions.  Texas has adopted the Leon Good Faith Rule. 

S. FN 24 on page 475 (the Leon case) says nothing in the Leon opinion suggests for example that an officer could obtain a bare bones affidavit and then rely on colleagues who are ignorant of the circumstances under which the warrant was obtained the conduct the search

T. PROBLEM 5 ON PAGE 493.  

1. The warrant allowed officers to record serial numbers of items that might seemed to be stolen.  So is everything seized with the warrant excluded.  The entire warrant was invalidated (and not just the unconstitutional part) because the Court thinks it is too much like a GENERAL WARRANT.  So if a warrant starts to be general in nature the Court will invalidate the entire warrant.

2. Getting the expiration wrong in the warrant makes it FACIALLY INVALID and the evidence would not be admitted.

3. It is too broad for the warrant to say “AND OTHER EVIDENCE RELATING TO THE COMMISSION OF A CRIME” and the warrant would be FACIALLY INVALID and a trained officer could reasonably be expected to know that the warrant is deficient. 

4. If you name specific offenses and then enumerate things that can be searched such as files, business records, and computer hard drive is valid.

5. The officer is entitled to rely on computer information that a warrant is outstanding (Leon extends to a clerk’s data entry because there is no indication that clerks are running amok).

U. Silverthorne Lumber Co. v. Us (1919) on page 494.  Seminal case on the FRUIT OF THE POISONOUS TREE DOCTRINE.  The government illegally took the Lumber company’s records and the Court made the government return it and then the government wanted to use the copies it had made against the defendants.  Evidence obtained through illegal government conduct cannot be used at all is the FRUIT OF THE POISONOUS TREE DOCTRINE.  Can’t use it directly or indirectly or even tips obtained from it (derivative evidence).  First determine what the poisonous tree is and then trace the evidence.

V. Murray v. US (1988) on page 496.  An exception to the FRUIT doctrine is the “independent source doctrine.”  Illegally entered warehouse and saw bales of pot but used information obtained when they arrested two men who had left the warehouse.  The police had PC and RS to stop the two men who were on the road.  Did they have PC to search the cars (substantial likelihood, 25% to 50%).  They did not need a warrant to search the auto based upon the AUTOMOBILE EXCEPTION.  The officers also had PC to get into the warehouse, but they entered the warehouse illegally.  They did not tell the magistrate that they had entered the warehouse or that they knew about the bales.  To get the warrant to enter the warehouse, the used information from another (independent) source.  The PC to get the warrant to enter the warehouse must be based on information not obtained from the illegal entry into the warehouse to be valid.  The evidence that you are seeking to obtain should be evidence different from what you saw illegally was the rule some lower courts followed buy the Supreme Court rejected this.

W. Nix v. Williams (1984) on page 505.  INEVITABLE DISCOVERY is another exception to the POISONOUS TREE Doctrine.  Police were searching for kidnapped body when confession was obtained via the CHRISTIAN BURIAL SPEECH and tried to get evidence of the body suppressed but the Court said that since the body would have been INEVITABLY DISCOVERED anyway and so it did not have to be suppressed.  The government must show by a preponderance of the evidence that they would have found the evidence.  The government was able to show they would have searched this area, 200 volunteers that where instructed to search culverts and that the body would have been in the same condition (i.e., frozen).  The difference between the independent source doctrine involves LEGALLY OBTAINED EVIDENCE and inevitable discovery doctrine concerns evidence that has been ILLEGALLY OBTAINED.

X. Problem 3 on page 511.  They did not have PC when the evidence was actually discovered and the government said the evidence would have been inevitably discovered and the Court rejected this because it is BAD PUBLIC POLICY to in any way validate a bare bones warrant, it would circumvent the warrant.  Could also have a problem with police doing an illegal search and then inventing a reliable informant to be the basis of the warrant. 

Y. Wong Sun v. US (1963) on page 512.  The police had Hom Way under surveillance and he was arrested for heroin possession and he said he got the heroin from Toy and the police entered Toy’s home/laundry and did not find any drugs but Toy sent to Johnny Yee and they found one ounce of heroin and he said he bought it from Toy and Sea Dog (Wong Sun) and then the police search and arrest Wong Sun’s home.  At police HQs Toy, Yee, and Wong Sun were arraigned and released.  A few dates later all three were again taken to HQs where they were Mirandized, offered counsel, and were not given any promises of immunity.  Wong Sun gave a statement.  Where is the POISON TREE?  It was illegal to enter Toy’s house without PC (all they had was Hom Way’s assertion that he bought the heroin from Toy).  At this time a warrant was not required to enter a home to arrest a felon.  This case deals with the ATTENTUATION DOCTRINE says that statements obtained later down the road may be sufficiently attenuated from the initial illegality such that the evidence will not be tainted with the FRUIT OF THE POISONOUS TREE.  Can the following evidence be used:

1. Toy’s bedroom statement (“not me, it’s Yee).  This evidence cannot be used against Toy because it is FRUIT OF THE POISONOUS TREE (entering Toy’s house without PC), the evidence will be suppressed.

2. The one-ounce of heroin seized at Yee’s house.  Since the police derived this evidence from Toy’s illegally obtained statement (entering Toy’s home without PC), the one-ounce of heroin will be suppressed. 

3. Wong Sun’s statement at HQs.  The government was trying to get Wong Sun’s statement admitted under the ATTENUATION DOCTRINE (the chain or rubber band had been broken).  Wong Sun returned to police HQs VOLUNTARILY after receiving Mirande warnings, advice as to right to counsel, and no promise of immunity and the Court said it was attenuated enough from the initial illegality such that it would break the causal chain.

a) All the police have to prove is that somebody possessed the heroin in this case.

Z. The connection between the lawless conduct of the police and the discovery of the challenged evidence has “become so attenuated as to dissipate the taint of the initial illegality.”  Wong Sun had no standing to contest the illegal search of Yee’s home that provided the heroin that was used as evidence against him)

AA. ATTENTUATION FACTORS

1. Temporal proximity (how long was it from the illegality to the derivative evidence).  The more time that passed the more likely it is to be attenuated

2. Significant intervening events (such as the arraignment and voluntarily returning to HQs)

3. The purpose and flagrancy of police misconduct.  If the police make a huge mistake you will need more for the attenuation doctrine to apply.  Arresting person in home without a warrant was not so bad because they could have arrested him when he went out in public.  

AB. An illegal arrest that resulted in a confession in the Brown case and the rule is that Miranda warnings, alone, is not enough to remove it from the taint of the Fruit of the Poisonous Tree

AC. When the evidence is from a live witness (i.e., the illegality leads you to a live witness who would be FRUIT) it will not be suppressed because of the witness’s free will based on policy that we should not suppress willing witness’s statements.

AD. Problem 5 on page 520.  Officer makes stop without RS but person runs and shoots at the officer.  The Court says there are strong policy reasons that a NEW AND DISTINCT CRIME IS ENOUGH OF AN INTERVENING EVENT FOR THE ATTENTUATION DOCTRINE TO APPLY.

AE. REVIEW ON 3/17/03.  FRUIT OF THE POISON TREE DOCTRINE provides that evidence obtained illegally is not admissible and neither is derivative evidence that may have been obtained from the poison tree.  Two exceptions to the FRUIT OF THE POSION TREE DOCTRINE is the INDEPENDENT SOURCE DOCTRINE AND THE INEVITABLE DISCOVERY DOCTRINE.  ATTENTUATION DOCTINE SAYS THAT EVIDENCE OBTAINED FROM AN ILLEGAL ARREST can be admissible if the circumstances are so attenuated or far enough removed so as to remove the taint of the poison tree.  Factors to looks at include how much time has passed, any intervening circumstances such as consulting with an attorney, and how flagrant the police behavior was, if it is only a technicality then the evidence could be admitted.

AF. HANDOUT PROBLEM ON THE ATTENUATION DOCTRINE.  The police detained Tony and obtained a statement and released him 12 hours later.  The police “came to suspect” that Barton and Tony had been involved in a juvenile gang killing.  Tony’s statement implicated Barton so then police arrested Barton and he confessed but implicated Whitaker in the actual attack.  The police then got Tony to come in for questioning again and he confessed to Barton’s account of the killing.  Was Tony Whitaker’s arrest legal?  He was arrested because he was held at the POLICE STATION FOR 12 HOURS (A DUNAWAY DE FACTO ARREST) and they Mirandaized him.  There are no facts to lead us to think that the police had PC to arrest Tony Whitaker.  Temporal proximity does not help us with the attenuation doctrine because even though he gave the statement 12 hours later it will still while he was being held illegally.  The fact that he made the statement after his mother came to the police station do not help the attenuation doctrine either because she is not a lawyer (so it is not a significant intervening act).  The Miranda warnings are another significant intervening act but that by itself is not enough for the attenuation doctrine.  If the police had PC but had failed to get a warrant (a technicality) it may help the attenuation doctrine but only if the police was not flagrant such as entering his home and taking him from his home without a search warrant.  DID THE POLICE HAVE PC TO ARREST BARTON?  YES, through questioning other gang members and from Tony’s statement but do you have to have the statement made by Tony (fruit of the poison tree) to get PC on Barton?  YES, because Barton would not have STANDING TO CONTEST THE ILLEGALITY OF TONY’S STATEMENT because Barton’s personal rights were not violated, it was Tony’s rights that were violated.  Note, however, that Barton did not receive any Miranda warnings and that could keep Barton’s statement from being admissible.  Is Tony’s second statement admissible?  Yes, he agreed to talk even after receiving his Miranda warnings.  He voluntarily came to the police station.  It has been 5 days since the initial illegality and he made both an oral and written statement.  Could this be the result of the initial illegal (Tony’s illegal arrest)?  Can Tony’s defense attorney get the confession suppressed based on the initial fruit of the poison tree?  Probably not, based on the attenuation doctrine.  The police do not have to obtain evidence illegally from a person, they can lie and tell Barton that Tony implicated him and if Tony confessed the confession will be admissible and then they can.  If Tony had been arrested and not gone to the police station voluntarily it would not be as strong a case for attenuation and it would be fruit of the poison tree but the prosecution would respond that it is testimony of a live witness and it should be admissible.

IX. CHAPTER 6:  CONFESSIONS, THE VOLUNTRINESS REQUIREMENT

A. Hector (a slave) v. State (1829) on page 522.  This case shows what is wrong with COERCED CONFESSIONS, they are not RELIABLE because of the coercion.  But what if the coerced confessions ARE reliable?  What is it about coerced confessions that we don’t like?  The fact that the confession may not be reliable and also because as a democratic society we do not want to treat our defendants in this manner.  Even if 99% of  the time a coerced confession results in a correct conviction it is still not worth the 1% that may be incorrectly convicted.  Brown v. Mississippi stands for the notion that coerced confessions violate DUE PROCESS.  VOLUNTARINESS IS A DUE PROCESS INQUIRY and is a different inquiry from Miranda that does not involve due process (i.e., something that is unconscionable and shocks the concscience).

B. The Court has indicated that it would apply the HARMLESS ERROR DOCTRINE if a coerced confession was incorrectly admitted but there is enough independent evidence (blood, hair gun, etc.) to still uphold the conviction.  Even if the case was reversed and there was a new trial without the coerced confession there would still be enough evidence to convict.

C. Lisenba v. California (1941) on page 525.  This is the case of a husband’s confession being coerced concerning the murder of his wife with snakes and by drowning.  The evidence that due process was violated included that he was beat (but it was controverted, conflicting evidence) and they questioned him for too long, sleep deprivation.  The Court did not like the police behavior in this case, the police did a lot wrong but did it violate due process (an egregious act that shocks the conscience).  The Court allowed the evidence to be admitted because the defendant’s due process was not violated.  His demeanor and the fact that the police took him out for a meal, with cigars after dinner, and this was when he confessed (after being confronted with his partner in crime) and also 11 days had passed and the defendant did not complain.  There was nothing that shocked the conscience.  He exhibited a self-possession, a coolness, and acumen throughout his questioning, and at his trial (where he told a different story), which negatives the view that he had so lost his freedom of action that the statements were not his but were the result of the deprivation of his free choice to admit, to deny, or to refuse to answer. Has he lost his freedom of action was the standard used?  The standard today is whether his will had been overborne?

D. Examples of behavior that shock the conscience:

1. Protracted and repeated questioning of ignorant and untutored persons in whose minds the power of the officers is greatly magnified

2. Sensing the adverse sentiment of the community and the danger of mob violence 

3. The person had been held incommunicado, without the advice of friends or counsel

4. Taken by officers at night from the prison into dark and lonely places for questioning.

E. NOTE 3 on page 533 (Wigmore).  Should the Court consider whether the police interrogation creates a “fair risk” that the confession was false for due process voluntariness analysis.

F. Cicenia v. La Gay (1958) on page 535.  Defendant’s statement was voluntary and was not coerced but was contending that the because he was not allowed to consult with this attorney, it violated his due process rights.  In the Scottsboro case, earlier in the semester it did shock the conscience to for the defendants to not have counsel because the judge appointed all the local attorneys.  There is no due process violation in this case.  This is a pre-Miranda case.  However, the Court expressed its distaste for the case and said it might have a different result if it were a federal case because the Court would use its supervisory powers to no admit the statement.  As to the states, however, it did not rise to the level of a substantive due process violation.  The court said being denied counsel is but one factor to consider in the voluntariness analysis.  We are only looking at whether the statement is voluntary and not whether or not it is reliable.  The standard is: Was the petitioner’s will OVERBORNE BY THE GOVERNMENT and put their own in the place of it?

G. PHYSICIAN PROBLEM 1 ON PAGE 538.  Does it matter to due process voluntariness that the suspect has painful sinus problem and the doctor, a psychiatrist, gets the suspect to confess saying he will feel better.  The Court will find due process voluntariness violations if the government prey upon a person’s mental or physical weaknesses.  Due process can not be violated absent government coercion.  NOTE:  the doctor must be employed by the police (an agent of the police).

H. Physician 2 on page 539, lengthy interrogation will violate due process.

I. Physician 3, who give truth serum (LSD given) also violates due process and it does not matter whether the police acted in good faith or bad faith, all that matter is the police violated the person’s due process rights.

J. Spano v. New York (1959) on page 541.  Defendant’s will was overborne and divides over the factors to look at:  the police procedure (how long questioned, false friend used against him, etc) and the characteristics of the person whose rights were violated (heriditary mental problems, young, no prior problems, foreign born, etc.).  The court looked at his vulnerabilities and it did not matter if the police knew about the vulnerabilities or not.

K. PROBLEM 6 ON PAGES 546-47.  Stepfather killed the girl, two shots to the head, choked, sexually assaulted and left in desert.  While in prison for another crime the government installs an informant (a mob boss) to provide him protection.  There is definitely government action and the court said he will was overborne because he feared for his life (was small in stature and had not adapted well to prison life).

L. Note 8.  There are some things just inherently coercive without much analysis (36 hours of questioning is too long even if the defendant appears to be OK and there are meal breaks, etc.).

M. In 1944, Justice Black wrote a good quote against coercion and detained suspects and this is being weakened with the US Patriots Act in the post September 11, 2001.  The quote is on page 548.

1. Title 3 allows the government to install wiretaps if they have PC for enumerated crimes 

2. FISA (foreign intelligence surveillance acts, to gather intelligence for national security NOT for obtaining criminal evidence and it is much easier to get wiretap under FISA because it only requires Attorney General’s certification)

3. Under the Patriots Act, PC is no longer required,  AG only has to say we need it and you have no system of checks and balances and the judiciary is just rubber stamp (all the wiretaps are granted) 

4. The Patriots Act violates the 4th Amendment but is has a sunset provision and it expires in 4 years

5. The Patriots Act allows roving wire taps rather than for a specific phone (includes cell phones and people who the suspect calls) and it only requires the AG asking for it

6. The government will read e-mail, but can’t use it in prosecutions, supposedly it is used only to track who you are sending e-mail to.

7. Can’t monitor attorney-client information.  Tried to limit the tennis shoe bomber’s attorney’s use of evidence to only is defense. 

8. Foreign Intelligence Surveillance Court (the Spy Court) said that the government had gone too far under the expanded Patriots Acts and for the first time wanted to curb the activities and the Appellate Spy Court disagreed and said the Courts should just be rubber stamp.  Also affect student records, they are now open without a court order

N. REVIEW ON 3/19/03.  Reviewed the attenuation doctrine.  We discussed confessions the due process voluntariness requirement that requires physical or mental coercion such that the suspect’s will was overborne.  The Ciciena case said being denied access to attorney was not a due process violation (today it would violate the 6th Amendment).  Beating a person or a 36 hour interrogation are inherently coercive without any more (don’t need to analyze any further if you have this fact pattern)

O. Colarado v. Connelly (1986) on page 548.  The mentally ill person went up to police officer and just starting confessing and police did everything right and tried to give Miranda warnings but the defendant just kept on talking. Coercive state action is a required element in a due process voluntariness case and the other element is the mental state of the suspect.  Had the police exploited the defendant’s mental state there would have been a 14th Amendment Due Process Violation.  There is also a violation if a police physician gives a suspect a truth serum.  The Court says this is not a voluntariness due process issue but a reliability issue under the state’s rules of evidence.  Since there is no Constitutional violation, the statement of a mentally ill person who was NOT coerced can be admissible and then the defense will attack the confession’s credibility or reliability (by having psychiatrist’s testify that he is crazy).  So it is a question of fact for the jury and not a question of law, which is all the Supreme Court can review.

P. PROBLEM 5 ON PAGE 557.  The judge rule that the issue of reliability of a confession was thrown out when the judge ruled that the confession was not coerced.  The judge mixed up the voluntariness of the confession with the reliability of the confession.  The Supreme Court has a Constitutional Due Process to present evidence on the reliability of his statement or confession (i.e., he can prove that he was crazy when he gave it).

Q. Under the Hector (slave case), if the person was not beat by the government/police then the case would never get to the Court because there was no government action per Connelly.

X. CHAPTER 7, POLICE INTERROGATION:  THE SELF INCRIMINATION CLAUSE

A. The 5th Amendment provides that no person can be compelled to incriminate himself.  NO PERSON SHALL BE COMPELLED IN ANY CRIMINAL CASE TO BE A WITNESS AGAISNT HIMSELF.  How did we get to the present day where a person is also protected during police interrogation.

1. Talmudic doctrine that no man should have to show himself as evil

2. Views that confessions should be between a person and his God.

3. You are less likely to be coerced into a confession if you are in open court than at the police station.

4. Does an innocent person get any protection from the 5th Amendment right to not incriminate themselves?  YES, it protects people that are bad witnesses, that look criminal.  However, it mostly protects guilty people.

B. The Road to Miranda on page 565.  For 200 years there was no right to stay silent, so what brought about the change?  The Civil Rights movement and looking at inequities in criminal procedure.

C. Who is most likely to be interrogated?

1. Minorities

2. With prior records

3. Lower class

4. Younger 

5. Relative to felonies

D. The police only interrogate in WEAK TO MODERATE CASES and they need the interrogation to make their case.  The evidence is weak but there is PC to have the defendant brought in for interrogation

E. There is a big difference between a due process violation on the one hand and poor police interrogation procedures.  You will voluntarily confess if someone threatens your child (throwing cargo overboard in a storm to save your life, is not really involuntary).  So the Court had no way to get to abusive police interrogations.

F. Doctrinal detours on the way to Miranda:

1. FRCP 5A limits the amount of time that police can interrogate suspects.  They must bring suspects before a magistrate without undue delay.  This is a federal rule of criminal procedure that did not bind the states

2. McNabb-Mallory Rule – suspects could not be interrogated at the police station interpreted FRCP 5A

3. The Gerstein case guarantees you a Gerstein hearing on PC within 48 hours and it did bind the states but alot of abuse can occur in 48 hours.

4. Escobedo case – the Court tries to solve its dilemma via the 6th Amendment.

G. Escobedo v. Illinois (1964) on page 573.  Escobedo had retained an attorney and both he and his attorney were denies access to each other.  The 6th Amendment applies to criminal prosecutions and can it really be extended to interrogations (but they later defined criminal prosecution as ALL CRITICAL STAGES OF A CRIMINAL PROSECUTION).  This case provides you with a Constitutional Right to Counsel under the Sixth Amendment.  Miranda will require a lawyer but under the 5th Amendment.  What if Escobedo did not ask for counsel, would there be a different result?  Yes, if he is not asking for his attorney there is no Constitutional violation (even if the attorney is asking to see the suspect and the suspect does not know this)

H. Miranda spawns a new law of confessions.  Miranda v. Arizona (1966) on page 580.  The Warren Court was concerned with police interrogation and that it is INHERENTLY COERCIVE.  Factors that make it inherently coercive is the display of confidence that suspect is guilty, placing them in isolated, unfamiliar surroundings, persistent interrogation, placing suspect in a fraudulent line-up, minimizing the crime (lots of people kill their wives), telling the suspect that their silence means they have something to hide, advising suspect to confess and save themselves and their family the expense of a long a trial, providing a justification such as self-defense and then removing the justification once the confession is obtained, and Mutt and Jeff – good cop/bad cop.  The Court gave all this rationale of abusive police interrogation to support this ruling.  What are the rights provided by Miranda:

1. You have the right to remain silent (people in Europe think they have this right when they don’t just because the watch so much US TV) 

2. Anything said can and will be used in Court

3. You have the right to an attorney

a) Both before questioning (can consult with an attorney)

b) and DURING QUESTIONING

4. Attorney will be provided for indigent persons

5. The state has the burden of proof in proving that the suspect waived his Miranda rights.  They must prove that it was a KNOWING AND VOLUNTARY WAIVER.  Have the suspect initial each right and then sign a statement with waiver language.  Even though he waived his rights, he can revoke the waiver at any time and the questioning must be stopped.  What if suspect is given warnings and responds I could not have killed the person because I was teaching my Crim Pro Class (an exculpatory statement).  Is is admissible?  NO, because suspect could give inconsistent statement or it may not be truthful.  People get in trouble with exculpatory all the time.  So Miranda applies to both inculpatory and exculpatory statements.  The dissent says that the majority’s goal is to not have any confessions.  Not part of constitution or CL.  Are police likely to get confessions from innocent people even though they follow due process (i.e., no ocercion).  Which factually guilty people are likely to confess?  The uneducated, poor, easily intimidated, non-English speaking, minorities (this is the group the Miranda protects).   Which factually guilty people are not likely to confess?  Professionals, educated, career professionals, wealthy, lawyers, etc.  Does Miranda allow a person to get away with murder because of the advantages that others.

6. Videotaping a confession helps the prosecution show that the suspect really waived with Miranda.

7. PROBLEM 8 ON PAGE 599.  The warning is OK, it deals with silence, whatever you say can and will be used in court, you have the right to an attorney (but it is ambiguous because it hints that suspect cannot have an attorney until he gets to court).  As long as there is SUBSTANTIAL COMPLIANCE with Miranda, then the Courts will uphold it and this warning was upheld in Duckworth v. Eagan.

8. Miranda was killed in a bar fight and his killer was given Miranda rights.

9. Stormy Seas for Miranda on page 600.  After Miranda there as a huge uproar and everybody thought there would be vigilantism.  Neither the conservative nor the liberals supported the Miranda decision.

I. Can be compelled to testify before a grand jury, the people have a right to every man’s evidence.

J. REVIEW ON 3/24/03.  On the road to Miranda.  Prior to Miranda the Court said there were due process protections in place so that police could not beat people up but there was still a great deal of leeway in the police obtaining confessions via coercion.  The Court used Federal Rule of Criminal Procedure Rule 5 said there could be no interrogation prior to suspect being taken before a a magistrate (McNabb-McMally) and also Gerstein required a hearing within 48 hours but alot can happen in 48 hours.  In the Escobeda casw, when the person was being held by the police the suspect has the right to counsel because it is a critical stage and the 6th Amendment only applies to a criminal prosecution and you can’t move it up to much so the Court chose to give protection via the 5th Amendment and Miranda.

K. There was backlash against Miranda mostly because none of the states has any such law on the books as is usually the case.  The conservatives hated it and even the democrats did not embrace it and felt the Court had gone too far.

L. 18 USC 3501 (b) on page 147 of supplement.  OBTAIN.  This statute was not consistent with Miranda in that the trial judge can look to certain factors when determining the voluntariness of a confession.  Miranda was precedent but this statute was on the book and this statute languished from 1969 to 2000 and the Dickerson case.

M. Oregon v. Mathiason (1977) on page 606.  The issue in this case is whether suspect was in CUSTODY when the confession was given because confession is a required element under Miranda.  Since the suspect was free to leave after he was questioned and he came voluntarily came to the police station, the Court held that there was no requirement to give him his Miranda rights.  JUST BECAUSE SOMEONE IS TAKEN TO A POLICE STATION DOES NOT MEAN THEY ARE IN CUSTODY.  It did not matter that the police lied and said his fingerprints were found at the scene of the crime.  In Miranda the Court focused on the coercive atmosphere of the police station, but the Court backed off this concern in this case.

N. HYPO ON PAGE 609.  Person is in prison and police go there to question him about his tax return, do the police have to give Miranda warnings?  YES, because the suspect is IN CUSTODY and is BEING INTERROGATED.  The person in prison is clearly in custody and he is being interrogated.

O. Berkemer v. McCarty (1984) on page 610.  Suspect was pulled over and submitted to a filed sobriety test and admitted to having 2 beers and smoking pot.  There are two sets of statements being analyzed:  those made at the side of the road and those made at the station (when he said the pot was not laced with PCP).  The suspect was formally arrested and taken to jail and was interrogated, so he should have had Miranda warnings.  Anytime a person is formally arrested they are IN CUSTODY.  He was in custody the moment he was formally placed under arrest and instructed to get in a police car. However, it is more difficult to analyze the statements made by the suspect when he was pulled over.  Is he in custody, when he is pulled over?  When a suspect’s freedom of action/movement is curtailed to a degree associated with a formal arrest then Miranda warnings should be given.  When pulled over, it is not a police dominated atmosphere that was the concern of Miranda because it is on the side of the road and in public.  A traffic stop is more like a Terry stop and the person pulled over usually thinks the traffic stop will be over very shortly.  Why not apply Miranda to all traffic stops?  The Court does not see that these traffic stops have a high chance of violating our right not to incriminate ourselves and also asking relatively simple questions (without Miranda warnings) may lead to discovery of crime.

P. HYPO 3 on page 616.  If the drunk says “I guess I am in a whole lot of trouble” and the cop confirms that, then there is a heightened sense that the person is in custody and cannot leave.

Q. HYPO 4 on page 616.  Suspect wants to go to his house down the block and tell his mother and officer says no, does not rise to the level of needing Miranda warnings because there is no reasonable expectation that you can walk away from a traffic stop.  If the officer forcibly kept him from leaving then the person pulled over may be considered in custody.  

R. HYPO # 5 on page 616.  Police have a warrant to arrest D and they have surrounded his house hiding.  D does not know about the cops so he thinks he is free to leave and does not think he is in custody.  Since there is no custody, the police can question him about his wife’s murder.

S. HYPO #6 on page 616-17.  The police asks the suspect to come to police station to be questioned as a witness and he is driven in the front of the cop car.  Just being at the police station does not invoke Miranda and also he went with the police voluntarily so he will probably not be considered to be in custody and there is no Miranda requirement.

T. Is there INTERROGATION such that Miranda can be invoked?

1. Rhode Island v. Innis (1980) on page 617.  The officers talked in the presence of the suspect that it would be a shame if a handicapped child in the neighborhood found the gun and was harmed.  The suspect was in custody because he had been arrested and was in the back of the patrol car.  He had been given his Miranda warnings 3 times and he had invoked 3 times saying he wanted an attorney.  The cops did not EXPRESSLY question the suspect, they were only conversing among themselves.  The Court said that Miranda safeguards come into play whenever a person is custody is subjected to either EXPRESS QUESTIONING or ITS FUNCTIONAL EQUIVALENT.  The Court held that that conversation between the cops was not the functional equivalent of express questioning in part because of the brevity of the officers’ conversation.  Different from the Christian Burial speech because the burial speech went on for 3 hours and the motivation was to get the suspect to confess.  The reason why the Court did not adopt a bright line rule that that express questioning is required for Miranda warnings to be required is that it would leave too much opportunity for police abuse.    INTERROGATION includes any words or actions on the part of police that they should of known was likely to elicit an incriminating response (WAS IT LIKELY TO ELICIT).

2. Jailer asking if prisoner, Joe, hung his cellmate and the jailer asks Joe if his did this and why.  Joe is in custody and he was interrogated so he probably should have been given his Miranda warnings.

3. Finding cellmate in a pool of blood and asking “what happened” would not require Miranda warnings.

4. #3 on page 625.  Frank was arrested for a burglary in which furs were stolen.  Frank asks to talk to DA and told not available unless Frank tells the cop what he wants otherwise the DA won’t come.  This is designed to elicit an incriminating statement and Miranda warnings would be required.  Is putting the furs in front of Frank’s cell the functional equivalent of trying to elicit an incriminating response.  Saying your co-conspirator just ratted on you is also a functional equivalent of trying to elicit an incriminating response.

5. # 4 on page 626 (Professor’s favorite).  S walks into sheriff’s office and says I done it, I done it, arrest me, arrest me.  There is no custody (nor it there any interrogation) so there is no requirement for Miranda and the statements would be admissible.  The deputy responds “What did you do?” and he replies “I killed my wife” still no interrogation (only asking what are you here for) and still no custody.  Then the deputy asked “What did you kill her with?” and is Miranda required for this.  Would a reasonable person believe that they are free to leave after just telling a deputy he killed his wife so at this point he is probably in custody and it was interrogation and the answer that he did it with an ax would not be admissible.

6. If the deputy said “Calm down, you are no murderer” after S said he killed his wife, it does not seem as likely to elicit an incriminating response.

7. A traffic stop is like a Terry detention because when police have RS to make a Terry stop (not free to leave until the officer confirms or dispels his suspicion) and the police can ask all types of incriminating questions during the Terry stop.  It is a temporary detention and the person has expectation of leaving shortly.

U. EXCEPTIONS FO MIRANDA

1. New York v. Quarles (1984) on page 627.   The suspected rapist goes into the grocery store and is surrounded by four officers and the officers see that he does not have the gun in he shoulder harness.  He is handcuffed and the officer asks where the gun is and that is interrogation while in custody so should be inadmissible but the Court gives us an exception to Miranda, which is the PUBLIC SAFETY EXCEPTION.  The police needed to recover the gun so that it could not be used to harm others.  The police motivation does not matter.  It does not matter that the police officer was seeking evidence as long as the facts support the public safety exception.  If the exception did not apply, would the gun be admissible as evidence if Miranda had been violated?  Is the fruit of the poison tree doctrine applicable to Mirdanda?  NO, MIRANDA HAS NOT FRUITS AND THIS DOCTRINE PERTAINS TO THE FOURTH AMENDMENT, NOT FIFTH AMENDMENT.  The gun does not raise compelled statements under the 5th Amendment so the gun would be admissible even though the statements are suppressed.  If looking for a bomb, Miranda warnings are not a major concern for the police.

2. Problems #2 on page 635.

a) Police arrest Quarles in his vehicle soon after the rape?  Does the public safety exception apply?  NO, because it is now in his car and not in a public place.  Assuming, they have PC to arrest, if the have RS they can frisk him (think he is dangerous) and search the interior of the car and with PC to arrest you can search the car.

b) Police see the gun of the floor of the supermarket as they are handcuffing Quarles and the police ask whether the gun is his?  You have custody and interrogation and there is no longer a public safety exception because the police now know where the gun is.

3. The Booking Question Exception.  Routine booking questions are not subject to Miranda warnings.  Just because police had interrogation questions and say they are routine booking questions (i.e., we ask these questions to all people we arrest)

4. Undercover government agents posing as prisoners at a prison and they obtain incriminating evidence, does Miranda apply?  NO, even though there is custody the person does not know that the person is a government agent and there is no coercion to answer the questions, sort of a false friend analysis.  If you have an undercover agent in prison doing a drug investigation it would be silly to say you have the right to remain silent.

5. North Carolina v. Butler (1979) on page 638.  The police did not obtain the written waiver from the suspect, he refused but began talking about the crime?  Can a waiver be implied? YES.  The state has the burden of proof (preponderance of the evidence) and the test is the TOTALITY OF THE CIRCUMSTANCES TEST (such as mental state of suspect, education, etc).  What if he says I want to talk to you but I don’t want to give up any of my rights – is this an implied waiver?  NO because it is too confusing and the government will not be able to prove that he knew what he was doing.  NEED A KNOWING AND INTELLIGENT RELINQUISHMENT OF MIRANDA RIGHTS.

6. If suspect says NO and smiles and shakes his head yes should police take his statement/confession?  NO they will not be able to meet their BOP

7. Note 3 on page 642.  Once the police obtain a valid waiver, can the police then use coercive tactics?  Yes and the only protection the suspect has is invoking Miranda later and due process protections (something that can shock the conscience).  Police ended up liking Miranda because it was not that difficult to get waivers (the suspect thinks they can fool the police with their story) and then they could let the suspect hang himself.

8. Note 5 on page 644.  Sam is arrested for a burglary and waives his Miranda and then police question him about a murder is the waiver still valid?  YES, because Miranda says ANYTHING YOU SAY.  When suspect waives it is assumed he wants to talk about anything.

9. Suspect waives rights not knowing he has an attorney outside trying to consult with him.  Is it a valid waiver?  YES.  Should the police have told him that he had a lawyer?  NO because he voluntarily said no, he did not need a lawyer.  The police lied to lawyer but it does not shock the conscience. Never read the Constitution to require that the police have to provide the suspect with a flow of information to help him with his best interests in his rights.

V. REVIEW ON 3/26/03.  Back to Miranda.  Miranda warnings require CUSTODY and INTERROGATION.  Being at the police station does not necessarily mean one is in custody particularly if the person went to the station VOLUNTARILY.  Formal arrest, a reasonable person thinking they could not leave, and functional equivalent of a formal arrest are all custody.  However, a traffic stop is different and is not custody and the Court reasoned that a traffic stop is more like a temporary detention such as a Terry detention. Words or actions likely to elicit an incriminating response are considered interrogation (putting stolen furs in front of suspect was considered interrogation).  It is a subjective test and there is an objective component in that a court would consider whether a suspect had a weakness that the police exploited.  Exceptions to Miranda are the public safety exception, booking exceptions, and jail plants.  Waiver can be express and implicit and it must be knowing and intelligent and the police must be able to prove that the suspect understood his Miranda rights for him to have an intelligent and knowing waiver.  A waiver of Miranda rights is not offense specific (i.e., police can question suspect about ANYTHING) and similarly when a suspect invokes his Miranda rights it means that the suspect does not want to talk to police about ANYTHING.

W. Edwards v. Arizona (1981) on page 645.  On his first encounter, Edwards invokes his Miranda rights (he invoked his right to counsel).  Then the police try to question him the next day and he “agreed to make a statement” after hearing the taped confession.  Once you invoke your right the counsel the key element to look at is who initiated the second questioning.  THE EDWARDS RULE – ONCE THE RIGHT TO COUNSEL IS INVOKED THERE CAN BE NO POLCIE INITIATED WAIVER.  It does not change the analysis even if the second round of questioning was conducted by different police officers who do not know that he invoked his right to counsel the day before.  The rule is not the same for RIGHT TO SILENCE.  The suspect’s right to silence must be scrupulously honored, his right to cut off questioning must be scrupulously honored but the police can come back later and try to initiate the waiver.  They can come back a few hours later and give Miranda rights again such that he has another opportunity to invoke or agree to a waiver relative to silence.  The Court gives greater protection to the Right to Counsel that to the Right to Silence.

X. The initiation by the suspect has to be something directly or indirectly to the investigation, not just that the said something such as “Can I have a drink of water?”

Y. Problem 3 on page 650.  Suspect invokes his rights and then later asks “What is going to happen to me now?”  What if the officer says “It depends.”  The suspect’s question is clearly related to the investigation.  If there is an initiation, a suspect initiated waiver, then you must have a waiver of the suspect’s Miranda rights.

Z. What if the officer responds “That’s up to you, if you take a polygraph test things will go better for you?” to the suspect’s question on what will happen next.  Even though the suspect initiated you still need a KNOWING AND INTELLIGENT WAIVER.  The officer has gone right into interrogation (statement or action designed to elicit an incriminating response) without getting a waiver.

AA. Cannot invoke and initiate in the same breath. Once a suspect invokes his right to counsel that can be no further interrogation without counsel being present.

AB. Invoking right to counsel must be a clear and unequivocal invocation

1. Do you think I need a lawyer - not a good invocation

2. Maybe I need a lawyer – not a good invocation

3. I think I want a lawyer – this is invoking right to counsel

AC. Problem 6 on page 655.  When he answered YES that he needs a lawyer because he has told the truth was invoking his right to counsel and then the police initiated but then once he approached the police after finding out he was being booked was definitely suspect initiated.

AD. How long does the Edwards invocation of the right to counsel?  Does right to counsel under Edwards ever dissipate?  It could go on for years if the person is imprisoned (if on death row it could last forever).  It definitely lasts a long time.

AE. Edwards invocation of the right to counsel is not offense specific, it means the suspect does not want to talk to police about ANYTHING, so police cannot ask him about any other crimes or offenses.  There is a different rule for the Sixth Amendment Right to Counsel. 

AF. Can Edwards be invoked in advance?  NO.  There is no Miranda protection when you complete forms in your lawyer’s officer because there is no custody or interrogation. 

AG. Oregon v. Elstad (1985) on page 657.  The police had an arrest warrant and the mother answers the door and she takes him to the son’s room and tell him to get dressed but they have not executed the arrest warrant so is he really in custody?  Technically no but the police conceded that he was in custody so the statements the suspect gave at his home prior to being given his Miranda warnings were considered UNWARNED STATEMENTS and were suppressed.  The police acted illegally in the suspect’s home, so why isn’t the statement later at the police station suppressed under the fruit of the poison treat (the cat is out of the bag)?  The police argued the attenuation doctrine/exception to the Fruit of the Poison Tree.  However the fruit of the poison tree doctrine does not apply to the 5th Amendment, it only applies the 4th Amendment.  Also, his unwarned statement can be used to impeach the defendant at trial and they can also use the testimony of live witnesses (Jack and Joe) who were identified as a result of the illegally obtained (unwarned) statements.  This case gives us the rule that Miranda has no fruit.  Where an unwarned statement is preserved use is situations that fall outside the sweep of the Miranda presumption the primary criterion of admissibility remains the old process voluntariness test.  If an unwarned (illegal) statement leads to a witness or an article of evidence, that witness’s testimony and the articles of evidence are admissible even though the statement was unwarned and illegal.  Unwarned, illegal statements can be used to: 

1. Impeach 

2. Lead to live witnesses

3. Lead to physical statement

4. Lead to the suspect’s warned statements

a) However, there are still due process protections – if the statement is not voluntarily (coerced and shocks the conscience), it will not be admissible for the above 4 items

AH. Dickerson v. US (2000) on page 59 of the supplement.  The storm clouds over Miranda begin to clear.  This case finds Statute 3501 unconstitutional and holds that Miranda is constitutional.  USC 3501 allowed a totality of circumstances test in deciding whether the statement is admissible.  It was passed in 1968 as a backlash to the Miranda decision and said no one factor was dispositive.  The statute and Miranda are in direct conflict.  If Miranda is not constitutional then Congress has the right to pass USC 3501.  If Miranda is Constitutional then Congress cannot legislate something to the contrary and USC 3501 is unconstitutional.  The Court held that Miranda was Constitutional.  What does it mean that Miranda is not constitutional, that it is just a prophylactic measure, court created to protect the right not to incriminate yourself which is a Constitutional right and that both Miranda and USC 3501 can achieve the protection of that right.  USC 3501 does not protect against police abuse and the 3501 is just the old voluntariness test of due process and does not provide us with anything more and that Miranda does provide us with more.  FIFTH AMENDMENT PROTECTION REQUIRES SOMETHING MORE THAT DUE PROCESS PROTECTIONS AND MIRANDA PROVIDES US WITH THAT SOMETHING MORE.  Now that Miranda is constitutional do we have a Fruit of the Poison Tree Doctrine?  No, because unreasonable searches under the Fourth Amendment are different form unwanted interrogation under the Fifth Amendment but the Court does not tell us how they are different, so Miranda still has no Fruit.  Chief Justice Rehnquist authored this opinion and it surprised everyone because they thought Miranda would bite the dust due to his being conservative and pro law and order.  READ THE DISSENT

AI. What is the police practice of questioning outside Miranda?  Whether constitutional or not, police can question outside Miranda and still use the statements to impeach, etc.  

AJ. Simon article on page 667 (“Homicide, a Year on the Killing Streets).  Suspect thinks there is a window they can escape through.  They will waive their Miranda rights when they think they are sinking.  It is difficult for the defendant to prove that he did not waive his rights when he waived in writing when in fact the waiver was obtained coercively or abusively.  Get the self- defense statement before waiver and it is unwarned and inadmissible and then get the waiver and all the subsequent statements will be admissible.  There is better police behavior when interrogations are videotaped.  Innocent people will confess when they think they are going down for a crime they did not commit and they can’t handle the punishment (i.e. death penalty).  She could support the death penalty based on the DNA evidence being inviolable and now this is lacking in Texas.

AK. It is too coercive to use fake government documents and lab results to get a confession out of a suspect.

AL. Fifth Amendment – a person cannot be compelled to testify against himself.  What is testimony?  If the police force a suspect to give a blood test under exigent circumstances, blood alcohol level dissipates (drunk driver who killed someone in accident) does it qualify as compelled testimony.  IF IT DOES NOT COMMUNICATE THOUGHTS IT IS NOT OF A TESTIMONIAL NATURE and the blood was not of a testimonial nature, it did not communicate any thoughts.  The fifth amendment only protects you not being a WITNESS against yourself.

1. Likewise fingerprints do not communicate any thought

2. Voice samples also do not communicate any thought as long as the state is telling each person what to say.

3. The state cannot direct the suspects to use a menacing tone because there are thought processed involved in the person deciding what a menacing tone is (the Supreme Court had not decided this)

4. Being in a line up is not compelled testimony.

AM. Problem on page 681.  The drunk who can’t talk or walk straight.  Can video at the station of slurred words and failed sobriety test with no Miranda warnings protected under the 5th Amendment?  Are slurred words communication of thought?  SLURRED WORD AND UNSTEADY GAIT ARE NOT COMMUNICATION OF THOUGHT

AN. When booking person, the police ask what the date was you were six and no Miranda warnings and would not be admissible.  It is here to show that it is testimonial to show his mental capacities.

XI. CHAPTER 8.  POLICE INTERROGATION:  THE SIXTH AMENDMENT RIGHT TO COUNSEL.

A. Massiah v. US (1964) on page 682.  Defendant was charged with drug possession.  He retained an attorney and was released on bail.  The police put a wiretap in the car in which the defendant and his cohort in crime were having a conversation and taped incriminating statements? When does the 6th Amendment right to counsel attach?  At least at the point of arraignment the Sixth Amendment Right to Counsel had attached and he had invoked his right to counsel by retaining an attorney.  After invoking his Sixth Amendment right to counsel, the government can no longer approach the suspect.  The government cannot DELIBERATELY SOLICIT information once the right attaches.  His right to counsel was violated even though an undercover agent was used to deliberately solicit incriminating.  So it applies to indirect as well as direct questioning as well as surreptitious.  Massiah did not have a successful 4th Amendment expectation of privacy because of the false friend doctrine.  If the government had located a stash of drugs from Massiah’s statement the drug evidence would also be suppressed under the fruit of the poison doctrine.  So the Sixth Amendment, like the Fourth Amendment, has fruit (but unlike the Fifth Amendment).  So derivative evidence would be suppressed.  Remember that the exceptions to fruit of the poison tree also apply such as attenuation, independent source, etc.  So if someone else told the police about the drugs, they would be admissible.

B. Brewer v. Williams (1977) on page 686.  The “Christian Burial Speech” case.  The defendant was indicted for kidnapping and invoked his Sixth Amendment right to counsel and on the 100+ mile trip back to Des Moines he took the police to locate the body after the speech was given to prey upon his religious belief.  His Sixth Amendment right to counsel was violated and his statements were suppressed.  The detective was not free to question the suspect on the trip.  The Edwards rule is exactly the same in this context per the Jackson v. Michigan, NO POLICE INITIATED WAIVER IS ALLOWED.  There was only an implied waiver and the state has the burden of proof in proving that they actually obtained the waiver.  The detective should have tried to contact the suspect’s attorney.

C. In Brewer we are given a bright line rule for when the Sixth Amendment right to counsel attaches?  Whatever else it may mean, the right to counsel granted by Sixth and Fourteenth Amendments means at least that a person is entitled to the help of a lawyer at or after the time that judicial proceedings have been initiated against him “whether by way of formal charge, preliminary hearing, indictment, information, or arraignment.”

D. HYPO.  What if the police had persuaded radio personality to go through the whole scenario about the weather and that it would difficult to find the body? It would still be a violation of the Sixth Amendment because the police are still deliberately trying to elicit incriminating statements.  It would not be a violation of Fifth Amendment Miranda though because while there would be custody, hearing the weather announcer saying this would not be considered coercive.

E. US v. Henry (1980) on page 702.  Federal agents had an informant in the prison who was paid to listen to suspect and try to get incriminating statements from Henry.  The court ruled that the informant had deliberately elicited incriminating statement.  Henry’s Sixth Amendment right to counsel had attached because he had been arraigned and counsel had been appointed.  The informant had been instructed not to initiate conversations about the bank robbery, but he could still use indirect methods (and he was only paid if he provided information to the government).  Deliberately created a situation where incriminating statements were likely.  Elicitation of information by the government is considered a CRITICAL POINT in the prosecution when the accused needs his counsel present.  There is no protection from the Fourth Amendment under the False Friends doctrine.  Under the Fifth Amendment, you would have custody but the statements would not be considered coercive.  The Fifth Amendment does not bar the use of undercover agents but the Sixth Amendment does bar the use of undercover informants.

F. HYPO. Suppose the government had told the informant to just be a listening post.  Just smiling and nod and keep your ears open.  This has not been decided and it could be that just keeping your ears open would not be a violation of Sixth Amendment (as long as there is no action to stimulate conversation).  The more the informant is like a listening post, the less there is a chance that the Sixth Amendment will be violated.

G. McNeil v. Wisconsin (1991) on page 710.  The Sixth Amendment right to counsel is OFFENSE SPECIFIC because the lawyer has only been retained to represent the suspect on the offense CHARGED.  This is unlike the Fifth Amendment right, which is not offense specific.  It is critical to his case that he can convince the court that he invoked his Fifth Amendment rights at the same time he invokes his Sixth Amendment right to counsel, but he was unsuccessful because Fifth Amendment rights are not offense specific.  The arraignment hearing was not in the context of the Fifth Amendment because there was no custodial interrogation at the hearing; therefore, he had no Fifth Amendment rights and the statements were admissible.  Also remember that you can’t invoke your Fifth Amendment rights in advance.

H. Texas v. Cobb (2001) on page 70 of the supplement.  State indicted Cobb on burglary and he invoked his right to counsel.  Cobb told his father that he murdered the woman and child and his father ratted him.  Cobb’s Sixth   Amendment right to counsel attached for the burglary because he had been indicted and counsel had been appointed.  Texas Court of Criminal Appeals said his right to counsel attached for the murder because they were factually the same.  The Supreme Court overruled Texas and adopted the Blockburger and said crimes would only be considered the SAME OFFINSE if they shared common elements and if proving the greater offense also proves the lesser offense then the crimes will be considered the same offense (such as burglary and larceny).  But burglary and robbery have different elements and in this case burglary and murder have different elements are considered separate offenses.  The police still have to give his Miranda warning before questioning him on the murder (there has to be custody and interrogation).  If they just went to Cobb’s house and questioned him (no custody) do they have to Mirandize him?  NO because there is no custodial interrogation.  The dissent said what is to prevent police from approaching on each offense that may share elements.  The police could keep re-approaching him on offenses trying to break him down; however, once he invokes Miranda (his protection) the police can’t question him on ANY other offenses.  So dissent’s concern is sort of groundless Brewer would have been decided differently using Cobb.

I. DISTINGUISHING MIRANDA FROM MASSIAH

1. Miranda

a) Which amendment? THE FIFTH AMENDMENT

b) When does it attach?  CUSTODY AND INTERROGATION (LIKELY TO ELICIT INCRIMINATING STATEMENTS)

c) Does it bar contact by undercover agents?  NO.

d) Can it be waived?  YES, PER THE EDWARDS CASE.

e) Is if offense specific?  NO.

f) If right to counsel is not invoked, can police initiate contact?  YES, BUT IF THERE IS CUSTODY AND INTERROGATION THE POLICE MUST GIVE MIRANDA WARNINGS AGAIN)

g) Does the fruit of the poison tree apply?  NO, Miranda has no fruit.

2. Massiah

a) Which amendment? THE SIXTH AMENDMENT

b) When does it attach?  FORMAL CHARGES, CRITICAL STAGES OF THE PROSECUTION (UPON INDICTMENT, CHARGING, ARRAIGNMENT, ETC.) AND DELIBERATE ELICITATION OF INCRIMINATING STATEMENTS

c) Does it bar contact by undercover agents?  YES, BECAUSE IT IS DELIBERATE ELICITATION

d) Can it be waived?  YES, PER JACKSON CASE.

(1) Is it offense specific?  YES, USING THE BLOCKBERGER CASE TEST

e) If the right to counsel is not invoked, can police initiate contact?  YES BUT POLICE MUST OBTAIN A WAIVER WHICH IS DONE BY GIVING THE MIRANDA RIGHTS.  A WAIVER MUST BE KNOWING AND INTELLIGENT

f) Does the fruit of the poison tree doctrine apply?  YES, AND THE SAME EXCEPTIONS APPLY AS WITH THE FOURTH AMENDMENT (SUCH AS ATTENTUATION AND INDEPENENT SOURCE).

XII. CHAPTER 9, ENTRAPMENT

A. Sherman v. US (1958) on page 716.  The federal test is whether the defendant was PREDISPPOSED TO COMMIT THE CRIME, which is a subjective test.  The danger of a defendant raising this is defense is it will prejudice the jury on character, reputation, and prior convictions.  This is not a Constitutional defense, there is no Constitutional right not to be entrapped but every jurisdiction in the US has this as a defense.  Sherman was in rehab and there was no evidence that he was involved in selling drugs or making a profit on selling drugs, only that he was a drug user.  So the court said there was no evidence that that he was predisposed to commit the crime. The court will conduct a brief inquiry into the behavior of the government, whether it was creative activity.  The subjective test is a fact question for the jury and the test the court will use is whether a reasonable juror would find the defendant predisposed.  The defendant admits to the crime but is basically saying the devil/government made me do it. The concurrence concurred in the result but wants an objective test in which the inquiry shifts from the disposition of the defendant to the government behavior and whether police conduct revealed falls below standards, to which common feelings respond for proper use of governmental power.

1. The Texas statute is a mix of the subjective and objective tests.

B. The entrapment hooker problem #4 on page 724.  You can probably show that she was predisposed to commit the crime.  Under the objective test you have to determine whether it was an IMPROPER USE OF POLICE POWER by exposing himself.

C. Jacobson v. US (1992) on page 724.  This was the case that dealt with the government luring the farmer to order child pornography.  He had not been convicted of child molestation.  For over two years, the government solicited him, preying upon his predisposition for young boys and to protect his rights to sexual freedom and freedom of choice.  The government made it seem that it was a civil rights campaign.  The issue was whether the defendant had a predisposition to possess child pornography and the government must prove the predisposition beyond a reasonable doubt.  At the trial court, the jury rejected the entrapment defense and the court of appeals affirmed and the Supreme Court reversed on a 5-4 decision.  At what point in time must the government show predisposition?  The predisposition has to occur before the government gets involved (i.e., setting up the sting).  This case really changed entrapment law.  In this case, the government had no evidence of predisposition because at the time possession of pornography was legal.  The majority did not like the government’s actions relative to its appeal to his civil liberties and saying they had consulted with a government attorney, the court felt that it was too misleading and also that it went on so long (two and half years).  The Court says when someone acts quickly (takes the bait quickly) it is evidence that they are predisposed.

D. What if the government sets up somebody in counterfeiting (one who knows nothing of counterfeiting).  So acting quickly is only one factor and another factor is how attractive the inducement is.

E. Important quote – a defendant must be so situated by previous training, occupation experience or acquaintances that the person is likely to commit the crime (even without the government lure).  A drug addict is already predisposed to deal drugs, gun dealer predisposed to engage in illegal gun sales, or a public official taking a bribe. Already in position and the government only has to show their willingness absent extraordinary inducement.

F. If the government acts so outrageously to shock the conscience there could be a due process violation but the court has never found this. 

G. HANDOUT PROBLEM ON APRIL 2, 2003

1. Arrest of Bob

2. Guns seized (warrant)

3. Bail posted (stationhouse bail), Bob was released (retained counsel, but not yet charged) – this is not a criminal prosecution, it is still considered a part of the police investigation.

4. Prosecution promises Bob’s lawyer they will not question Bob

5. Bob charged on guns – the Sixth Amendment right to counsel attached here even if Bob has retained counsel or not.

6. Police urge girlfriend (deliberate elicitation) to get Bob to cooperate before charges files on murder – police cannot elicit from undercover agents under the Fifth Amendment, but they are allowed to talk to her under the Sixth Amendment.  If she wants to testify she will be allowed to because she is a live witness.  However, any evidence resulting from the police approaching her would be considered fruit of the poison tree/Massiah.

7. Bob comes to police station (voluntarily)

8. Bob confesses for both murder and guns.  Analyze if one or both of the confessions are admissible.

9. Murder charge is filed

10. Is Bob’s confession of murder admissible?  He is not in custody because he came to the station voluntarily so there is no Fifth Amendment violation.  There is also no Sixth Amendment violation because he is not yet charged for the murder (only the guns) and per the Cobb case, the right to counsel is offense specific.

11. Does it matter that the police urged the girlfriend to get Bob to cooperate?  If you consider the girlfriend an uncover agent this is allowed under the Fifth Amendment and it doesn’t apply under the Sixth Amendment because he has not yet been charged.

12. Once the Sixth Amendment right attaches once charged and even if Bob did not have a lawyer for a him to waive his Sixth Amendment right to counsel he has to be Mirandized and he wasn’t so there was a Sixth Amendment violation when he confessed to the guns and it will not be admissible.  If you consider the counsel being at a bail hearing as Bob invoking his right to counsel, the confession on the guns is inadmissible because Bob’s lawyer was not present.

XIII. CHAPTER 10, EYEWITNESS IDENTIFICATION PROCEDURES

A.  VIDEO.  Memory and emotion can sway the mind.  It is difficult to distinguish between two people who look alike.  Racial bias when one race identifies a person of another race.  White witnesses are predisposed to incorrectly identify black individuals.  Judges don’t allow the defense to put on expert testimony that eyewitness testimony is unreliable because you are challenging evidence in general and not specific evidence.  You cannot cross-examine someone who says “I saw it”

B. US v. WADE (1967) on page 736 deals with the right to counsel at a line-up.  There is no Fifth Amendment violation because being in a line-up is not communicative as is needed in compelled testimony.  The court said a post-indictment line-up is a CRITICAL STAGE IN THE PROSECUTION that requires counsel to be present.  There are alot of things that can happen after being charged that it was uncertain if right to counsel had to be present.  Substantial prejudice to defendant’s rights such that it can interfere with the defendant’s right to a fair trial and presence of counsel may lessen this prejudice.  Also it is impossible for defense counsel to RECONSTRUCT THE LINE-UP and cross-examine effectively at trial if he was not present.  The in court ID was inadmissible because of the defective out of court ID (counsel not being there) under the fruit of the poison doctrine.  If out of court ID is unlawful then there is a presumption that the in court ID is tainted unless the government can show by clear and convincing evidence that the in court ID is from independent origins (sort of like an independent source doctrine).  Potential exceptions would be videotaping the ID or if substitute counsel is present

1. Factors to be considered in determining if the in court ID has an independent source 

a) Prior opportunity to observe the alleged criminal act

b) The existence of any discrepancy between pre-lineup description and defendant’s actual description

c) Any ID prior to the lineup of another person

d) The ID by picture of the defendant prior to the lineup

e) Failure to ID the defendant on a prior occasion 

f) The lapse of time between the alleged act and the lineup

g) It is also relevant to consider those facts, which, despite the absence of counsel, are disclosed concerning the conduct of the lineup.

C. Taking blood or hair samples does not involve hurting defendant’s right to fair trial and presence of counsel will not help things (i.e., reconstruction).  Also, the defense can do its own samples.

D. Preventative measures – telling witness that suspect may not be in the line-up.  Witness may feel like “none” is not a correct answer.  Have a police officer that does not know who the suspect is conduct the ID (to remove any possible non-verbal cues from an officer who is biased to get the case solved   

E. Kirby v. Illinois (1972) on page 750.  This case involves a SHOW UP rather than a line up.  Just having the witness show up and ID.  The suspects had been arrested so they were in custody.  But was there interrogation?  NO, because they just sat the defendants down and then the witness came in and ID’d them.  So there is no Miranda problem and because the persons were not charged there is no Sixth Amendment violation.  This is considered to be a continuation of the investigation and not a critical stage of the prosecution. There could be a due process violation if it shocked the conscience in some way.

F. ID via a photo array does not require the right to counsel to be present because there is no reconstruction problem.  This rule even applies post-charge.

G.  Stovall v. Denno (1967) on page 754.  W ID’d suspect in hospital after being attacked.  The attacker killed her husband.  The defendant said his 5th, 6th, and 14th rights had been violated.  He was arrested and an arraignment was promptly held but was postponed until petitioner could retain counsel, but this is before the Sixth Amendment right to counsel had been found constitutional so the he could be taken to the hospital.  This is the due process is the only protection a defendant has in the pre-charge ID.  Is the ID (lineup or showup) so substantially suggestive as to violate due process?  Use a totality of the circumstances test.  But the court did not find a due process violation because of the extreme circumstance.  The W was the only witness and could die.

H. Review on 4/7/03.  Entrapment is a defense but not a constitutional defense but study it because all jurisdictions have it as a defense.  The test is a subjective test and it looks at the defendant’s predisposition to commit the crime and briefly look at whether there was any creative police work.  The objective test (not used by Feds) looks only at the police entrapment behavior.  The government must prove by clear and convincing evidence that the suspect entrapped was predisposed to commit the crime and it is a fact question for the jury.  Can also have a due process violation based on entrapment but it is rarely successful. Right to counsel applied when formal charges are filed and at critical stages of the prosecution including post-indictment lineup.  If the lineup was illegal it will be suppressed and the in-court ID will be presumed excludable unless the government can prove that witness can independently identify the suspect.  There is no right to counsel for pre-charge identifications.

I. EYEWITNESS HANDOUT PROBLEM.  The out of court ID behind the one-way mirror is not admissible because he had already been arraigned and his right to have counsel present had attached.  The in court ID could be excludable and it falls short of the clear and convincing evidence required to prove ID by an independent source and the witness keeps saying that’s the person I say at the police station.  The victim can still testify at trial he just can’t testify about the out of court and in court IDs.  His testimony would be used to show that the police had PC to pull the car over and arrest.

J. Due process is violated if the ID process is UNNECESSARILY SUGGESTIVE.  Hospital ID was suggestive but not unnecessarily so, because the witness might die.

K. Manson v. Brathwaite (1977) on page 756.  This is the undercover cop that bought drugs and saw the suspect through the chained door.  When analyzing ID problems, if the charges have not been filed you can only have a due process argument, there is no Sixth Amendment issue because the right to counsel did not attach.  This was unnecessarily suggestive because it was the only photo given to the cop to ID.  However, the ID will only be suppressed if it is UNNECESSARILY SUGGESTIVE AND UNRELIALBE based on a totality of the circumstances using the factors above.  There is alot of pressure to do a pre-charge line-up before charges are filed and the right to counsel has not attached.  What can defense counsel do, if he objects, he will lose an due process claim

L. PROBLEM 3 ON PAGE 766.  The first out of court pre-charge ID will not be allowed because it was unreliable (he could not ID him) and it was unnecessarily suggestive because suspect was only one with leather jacket and all others were taller (different physical traits).  The second line-up is also unreliable because the suspect was only one that he had seen in the line-up before.  The in-court ID was also unconstitutional based on due process argument because the court said he could not ID him twice before, it was unlikely he could ID him now.  This is the only due process ID case where the defendant won.  IDing someone you know is always reliable even if it is highly suggestive.

XIV. CHAPTER 11, PRETRIAL RELEASE

A. What factors weigh in favor of pretrial release?

1. Harder to mount an effective defense inside jail

2. The concept of being innocent until proven guilty – would coerce a person to plea bargain

B. Factors for pretrial detainment

1. Flight of suspect

2. Safety of the community

3. Destruction of evidence

C. Rules (pre 9/11) favor release.  Bail rules provide for everybody’s release unless there are some circumstances making detainment necessary.  Practical reasons – can’t house all suspects

D. Can be released on your own recognizance, private bail bondsman, bond deposited with the court.  Private bondsman hold the keys to the jail and if they don’t like your looks you may not get out.

E. Stack v. Boyle (1951) on page 773.  The suspects in a conspiracy had a right to receive bail individually.  The purpose of bail is to ensure the appearance of the suspect at trial.  THERE IS NO BALNKET BAIL.  It violates the Eight Amendment against excessive bail.

F. The no excessive bail clause does not apply to the states via the Fourteenth Amendment and the other Bill of Rights item that does not apply to the states via the Fourteenth Amendment is the right to a grand jury indictment.

G. BAIL REFORM ACT OF 1984 (page 129 of the Supplement).  There are four things the court can do:

1. Release on personal recognizance

2. Released on a condition or combination of condition under Subsection (c).  Examples include being released in the custody of another, must stay employed or start an education program, no excessive use of alcohol of tobacco, psychiatric treatment, can’t contact victim or witnesses, restrictions on personal associations, abode or travel, report periodically to designated law enforcement agency.  The judge also has a lot of latitude in determining bail provisions,

3. The government must show at a detention hearing that there is clear and convincing evidence that the person should be detained and it is an adversarial hearing.  There must written findings of fact is another procedural protection

H. Factors to be considered in granting bail 

1. Nature and circumstance of offense

2. The weight of the evidence against a person

3. The history and characteristics of the person including:

a) Character

b) Physical and mental condition

c) Family ties 

d) Employment 

e) Financial resources

f) Length of residence in the community

g) Community ties

h) Past conduct

i) History of drug or alcohol abuse

j) Criminal history 

k) Record concerning appearance at court proceedings

4. The nature and seriousness of the danger to any person or the community that would be posed by the person’s release.

I. Is there a constitutional right to bail?  NO, it is just to not have EXCESSIVE BAIL so it only applies if you are eligible for bail.  You could try an equal protection argument if the person was just too poor to pay the 10%.  There is no constitutional right to release.

J. The Stack case says that there is no bail in capital case because the person’s choice is flight or death.

K. US v. Salerno (1987) on page 778.  The defendants said it violated their substantive due process because the court was ruling on their future potential criminal act, being held for something that has not yet occurred.  The court thought these crime bosses may kill the witnesses.  If the Bail Reform Act is punitive rather that regulatory it is unconstitutional because it is punishment before trial.  First look to see if it is punitive facially (on its face) and it wasn’t so then the court looked for an alternate purpose, which was protecting society and then have to ask if it is excessive.  It was not excessive because you have to have PC, there were procedural protections such as the requirement of an adversarial hearing.  The court also looked at procedural due process and also found this (right to counsel and adversarial hearing).  The court flight is not the only reason for denial of bail.

L. Determining future dangerousness is similar on civil side with psychiatrists committing people and also court has upheld detaining sexual predators if they are not cured.

M. Problem 6 on page 793.  HYPO, test for Dangerousness Inventory (MMDI) is used as a predictor of future dangerousness.  Can be detained if you score high per the statute.  Ask it punitive or regulatory?  Is it rationally attached to an alternative purpose?  Is it excessive in relation to its purpose?  What about a genetic marker for pedophilia?  What would you do with this information, what rights would you be willing be violate if you had this information.

N. Review on April 9, 2003.  ID processes and finished up the due process claim in ID processes and the test is whether the ID process is so unnecessarily suggestive as to violated due process and even if it is it must still be unreliable.  If it is reliable it will be admissible even if unnecessarily suggestive and the court uses a totality of circumstances.  Bail act in which the presumption is release rather than detention.  Pretrial detention is constitutional as long as it is regulatory rather than punitive, even though judges are deciding future dangerousness. Must have an alternative purpose (other than punishment) and it is usually public safety and it cannot be excessive.

XV. CHAPTER 12, PROSECUTORIAL DISCRETION IN CHARGING

A. Police have discretion in who to arrest or pull over and what constitutes PC.  It would be impossible to prosecute ALL crimes so the prosecutor has to prioritize according to the needs of the community.

B. Problem 1 on page 805 deals with the unwilling victim.  The W does not want to prosecute H for first time abuse but there are three other witnesses.  Should the prosecutor prosecute the case?  He could successfully prosecute with 3 witnesses.  Factors that the ABA allows the prosecutor to consider include the disproportion of the authorized punishment in relation to the particular offense or the offender and the reluctance of the victim to testify.

C. Problem 2 deals with the RECALCITRANT VICTIM/WITNESS.  The H has repeatedly abused the W but she is refusing to be a witness and admits she is afraid of her H.  This is the 4th time the police have had a domestic disturbance call to this couple.  There is more evidence of coercion and so the prosecutor should pressure the victim.  Some victims want to be subpoenaed rather than testifying willingly.

D. The Judge told the ballplayer to have a good game and the girlfriend committed suicide 5 weeks later.

E. Problem 4 on page 806 involves an unpopular politician involved in bribery and you are almost certain you can successfully prosecute; however, the evidence does not seem right and you think the politician has been framed. If the prosecutor had reasonable doubt she should not go forward with the case even if the case would be successful. 

F. Problem 5 on page 806 involves a wildly popular politician and persuasive evidence but the prosecutor does not think she can win the case; however, the ABA guidelines says she should bring the case forward.

G. Problem 6 on page 806 deals with a park drug bust.  Police did not have a good reason for searching the suspect, the police did not have RS that crime was afoot.  It was a bad arrest and search so the evidence will be suppressed.  Should the case go forward?  There has been alot of media coverage of drug sales to kid; however it would be unethical to go forward and a waste of the court’s time.  A prosecutor must be able to distinguish between being factually guilty (what we have here) and being legally guilty (we don’t have this in this problem) 

H. Problem 7 on page 807 deals with prosecuting a mother of a crack addicted baby.  The offenders are likely to be poor, uneducated, drug addicted women and the legislature must have known who the targets are here.  This is just a bad law and what discretion does a prosecutor have relative to a bad law?  Every case would have the same evidence (a crack baby).  There is no discretion not to prosecute.

I. US v. Armstrong (1996) on page 807.  Defendants claim that the prosecutor singled him out for prosecution based on race.  Federal court drug convictions has harsher punishment and you cannot get out early and in federal courts have to follow the sentencing guidelines.   So the drug dealers think they were singled out to be prosecuted in harsher federal courts rather than more lenient state courts.  Prosecutor refused discovery request and the case was dismissed. This is an EQUAL PROTECTION CLAIM  and they need evidence and they are asking the court to compel discovery in order to prove the selective prosecution (to prove that the government prosecuted them and did not prosecute similarly situated defendants).  What is the presumption if EQUAL PROTECTION cases? There is a presumption that the prosecutor did not behave incorrectly and this is because the prosecutor is in the executive branch and the judiciary should not be second-guessing the executive and it would chill law enforcement to have the courts second-guessing and every defendant would bring this type of claim.  Also it would disclose the prosecutorial policy and individual case strategy.  The test for EQUAL PROTECTION claim of selective prosecution is there must be a discriminatory effect shown by clear and convincing evidence that persons similarly situated of a different race were not prosecuted and also a discriminatory purpose. Standard for getting discovery in an equal protection claim of prosecutorial selection is that the person bringing the claim must have SOME EVIDENCE that selective prosecution based on race took place.  How do you show this if you can’t get discovery?  Look at what level of law enforcement was involved?  If you federal agents (DEA) and federal informants and the defendants were not black and then got to state court, this might provide you with the SOME EVIDENCE you need to COMPEL DISCOVERY.

J. Blackledge v. Perry (1974) on page 814.  A due process case.  Defendant is allowed a de novo appeal but the law allowed the prosecutor to increase the sentence or time to be served if the defendant appeals.  Appealing his 6 month sentence for assault will get him 5-7 years for assault with a deadly weapon.  He could have ended up with a year for the misdemeanor with not due process issues.  However, this prosecutor upped it to a felony.  Does the prosecutor have to have acted in bad faith?  This is just a right to appeal and the prosecutor is changing the charge.  The situation itself encourages prosecutorial misconduct/retaliation.  There should not be any chance of retaliation just because the defendant appeals.  The dissent says the person’s guilty plea meant that the defendant had waived this claim.  If there is no way for the state to fix the problem then it violates due process.

K. PROBLEM 2 ON PAGE 817.  If tried in District A the defendant would tried for manslaughter and in District B he would be tried for misdemeanor traffic violation (ran off the road and killed a young girl).  This is the same fact pattern as Blackledge and the prosecutor cannot up the charge to manslaughter (both charges were based on the same facts).  What if the little girl’s body was not found from the river until later?  If is clearly a different case if the State had shown that it was impossible to proceed on the more serious charge at the outset.  So you could have a misdemeanor charge first and then charge another felony offense at the trial de novo if the FACTS HAVE CHANGED for the prosecutor to be able to change the charge and not have due process problems.

1. In a case in which the defendant was originally tried and convicted of assault and battery and subsequent to the original trial, the assault victim died and the defendant was then tried and convicted for homicide.  Obviously, it would not have been possible for the authorities to proceed against the defendant on the more serious charge since the crime of homicide was not complete until after the victim’s death.

L. RULE 5 ON PAGE 163 of the supplement is a codification of the Gerstein v. Pugh rule.  Forty eight hours to be taken before a magistrate for a PC hearing at which 

1. Identity is determined

2. What the charges are

3. Informed of the right to counsel

4. Informed of the right to a preliminary hearing (unless waived which is not a good idea or it is a petty offense).  However the preliminary examination/hearing shall not be held if the defendant is indicted or if in an information against the defendant is filed in district court before the date set for the preliminary examination.  The prosecution does not want to have a preliminary hearing.

M. Judicial Screening of Cases

1. Coleman v. Alabama (1970) on page 817.  What constitutional issues arise as a result of the preliminary hearing?  Does a defendant have the right to counsel at the preliminary hearing, which determines PC?  Is it a critical stage of the prosecution?  Yes, because there is the potential for substantial prejudice against the defendant’s rights by exposing weaknesses in the state’s case through cross examination, and if enough weaknesses the case could be dismissed.  Defense counsel will push for preliminary before prosecutor is ready.  The main thing about the preliminary is that it gives the defense a chance to see what the prosecution’s case is.  Can also get impeachment evidence and also bail may be set.  So this was a critical stage of the prosecution and it violated the Sixth Amendment right to counsel.  Does the defendant have to do anything at a preliminary hearing?  NO, not required to defend anything and can’t put on witnesses.  Can the preliminary hearing transcript be used at trial.  No because it can have hearsay evidence (PC can be based on hearsay) and also inadmissible evidence that will later be suppressed.  But this did not sway the court that it was not a critical stage of the prosecution.  As a practical matter the prosecution always wins preliminary hearings but defense can have the opportunity to see what the state’s case is, try to weaken it, and perhaps get the case dismissed.  Preliminary hearing testimony cannot be used at trial but it can be used for impeachment of witness.

2. Is more PC required to hold someone over for trial than is required for an officer to hold someone on the street?  Yes, more PC is required and with the chance to cross-examine can knock out weak testimony.

3. Problem 6 on page 822.  All that is needed for rape is that there is intercourse and no consent.  Defense shows that she is a loony tunes witch and that the witness is not credible, the case would be dismissed and this is a good example of needing more PC at a preliminary hearing.

N. Grand Jury Screening of Cases

1. Defendant is entitled to grand jury presentment in federal system.  Constitutionally required in federal system.  It is an arm of the prosecution.  No less than 16 and no more than 23 grand jurors that are non-lawyers and the only lawyer in the room is the prosecutor and he controls the proceeding and only puts on his witnesses to convince the jurors of PC.

2. Rule 6 covers grand jury proceedings.  They are done in secret.  READ.

3. US v. Williams (1992) on page 829.  Was government unconstitutional in not presenting exculpatory evidence (general ledgers and tax returns from his bankruptcy proceedings that negated an element that he knowingly made a false statement to the banks) to the grand jury such that they may not have determined that there was PC.  He was trying to say that the court has supervisory power to enforce its, the court’s, own procedural rules.  So the defendant was not saying that he was denied his right to grand jury presentment and but that the court had supervisory power over the grand jury.  The grand jury is not part of the executive branch and not part of the judiciary branch.  It is an independent body that is not part of any branch of the government.  But as a practical matter, it is controlled by the prosecutor, a part of the executive

4. Defendant has fewer constitutional rights in a grand jury.

a) If prosecutor cannot get an indictment from a grand jury, he can present the same evidence to another grand jury and get an indictment, so there are no double jeopardy rights.

b) There is no right to counsel before a grand jury

c) If subpoenaed before a grand jury you have to appear and you must testify even if you testimony is only to invoke you right against self-incrimination per the Fifth Amendment

d) Grand jury can hear hearsay evidence

e) Does the subject of a grand jury investigation have the right to testify?  NO, only the witnesses that the prosecutor wants to testify will testify.

f) Because the grand jury is independent they do not HAVE to look at evidence so even if the general ledgers and tax returns had been provided to the grand jury they do not have to review it if they do not want to (but they usually don’t know this)

g) Department of Justice Rule:  When a prosecutor conducting a grand jury inquiry is personally aware of substantial evidence, which directly negates the guilt of a subject of the investigation, the prosecutor must present of otherwise against such a person. 

h) True Bill – prosecutor gets an indictment

i) No Bill – prosecutor does not get an indictment

(1) Prosecutor may not want to prosecute (such as police brutality) and then he will present exculpatory evidence and the grand jury will give a no bill on a case the prosecutor did not want to prosecute anyway (politically more correct than prosecutor not prosecuting). 

5. Differences between preliminary hearing is adversarial, mini-trial and the grand jury is secret, only the prosecutor is there, and makes its own ruling.

O. REVIEW.  Case Screening and Prosecutorial Discretion.  Selective prosecution is unconstitutional in that it denies equal protection under the law.  The test is there is presumption that the prosecution was not selection and the defendant must prove it by clear and convincing evidence.  The test for EQUAL PROTECTION claim of selective prosecution is there must be a discriminatory effect shown by clear and convincing evidence that persons similarly situated of a different race were not prosecuted and also a discriminatory purpose. Standard for getting discovery in an equal protection claim of prosecutorial selection is that the person bringing the claim must have SOME EVIDENCE that selective prosecution based on race took place.    Prosecutorial vindictiveness is also a due process claim.  The prosecutor cannot up the charges on the appeal and the prosecutor does not have to actually act vindictively, it only has to present the possibility for vindictiveness.  The exception is if facts are not present that are subsequently present such as an assault victim dying and the prosecutor upping the charge to a murder charge.  The preliminary hearing is a critical stage in the prosecution where the defendant has the right to counsel.  The grand jury is independent and the prosecutor is not required to present exculpatory evidence and even if he does the grand jury does not have to look at it (i.e., 5 boxes of bank records).  If the evidence would directly negate an element of the crime is an exception because the prosecution would not have enough to go to trial.  Errors of the grand jury are reviewed based on harmless error doctrine, there is no reversal (even if a constitutional error) unless it would change the can result.

XVI. Chapter 13, PREPARING FOR ADJUDICATION.

A. Even if your client has plead guilty and in order to get a favorable offer it is necessary for the defense lawyer to work the case up anyway.  It involves how strong the physical evidence is and how much the state does and does not know or may find out and how much discovery is allowed to the defense.  It is probably true that most criminal defendants that come to trial are innocent.  May not be worth prosecuting or there are other options such as drug rehab.  Lots of time trial is just to determine the offense and the sentence.

B. Grand jury has two functions, the screening function and the investigation function which can be convened without probable cause.  This is often done in high profile cases such as political corruption (or the HPD crime lab).  The prosecutor still advises the grand jury in its investigative function and the court issues subpoenas and the witness must show up and testify or have evidentiary immunity

1. Fifth Amendment, but if witness is granted immunity then he must testify. The Counselman case (1892) on page 845 provided immunity from any case based on the testimony but did not provide immunity for derivative evidence  

2. Husband/wife immunity

3. Priest/penitent

4. Attorney/client

5. Doctor/patient

C. Types of Fifth Amendment Immunity

1. Immunity from prosecution based on the witness’s testimony BUT could use derivative evidence but the courts determined that this was not enough protection and the led to a Federal Statute that provided for:

2. TRANSACTIONAL IMMUNITY, which is not prosecution for any offense based on the witness’s testimony or its derivative evidence.  This meant the witness was totally off the hook so this provided too much protection (on the books for 80 years).

3. In 1982, the Court gave us something more workable with the Kastigar case on page 845.  Use and derivative use test, the prosecutor cannot use his testimony or anything that comes from that testimony

a) The witness has immunity from use of testimony

b) The prosecutor cannot use the derivative evidence from the testimony

c) However, the prosecutor can prosecute the witness on the crime if he obtains evidence from an independent source (sort of like the independent source doctrine) and the prosecutor has to prove by clear and convincing evidence that the evidence is from an independent source and not from the testimony.  The Court reasoned that this immunity puts the witness is the same position as if he or she had not testified at all. 

D. Kastigar v US (1972) case on page 845.  He wanted to have transactional immunity, which is focused on ANY OFFENSE and not the testimony.  If you refuse to testify before a grand jury you can be held in jail (contempt) until the grand jury expires.

E. PING-PONGING – allows you to prosecute everybody even with the use immunity.  You grant W1 immunity and he leads you to W2 (who is also granted immunity) who testifies against W1.  However W2 was derivative of the testimony of W1 but the Court will allow a LIVE TESTIMONY OF A WITNESS.

F. The grand jury was used for the anti-government sentiment dissidents during the Vietnam War.  Current use of grand jury was Kenneth Starr and Whitewater matter and the Monica Lewinsky affair.  The government could not prosecute Oliver North could 

G. The Fifth Amendment only applies to self incriminatory information (does not cover questions about a family member or embarrassing like adultery, sexual preference, etc), it must be testimonial or having to do with communication of thoughts (no Fifth Amendment protection for fingerprints, hair or voice samples), and must be compelled by the government (if you are asked to produce some that you voluntarily created such as a diary, is this compelled?  There is no Fifth Amendment protection because it is only the production of the diary that is compelled NOT the writing in the diary.  However is the act of producing the diary testimonial?  Yes, even though the diary does not contain anything that is testimonial.  Producing Mark Twain’s diary is you saying you think this is Twain’s diary.

H. Bring all the bank statement that you used to value your company if requested by the grand jury is testimonial.  The court gets around this by getting the witness to sign the form on the bottom of page 854.  It is not testimonial.

I. Compelled to bring lecture notes prepared for criminal procedure class to grand jury is testimonial.  But not testimonial if government asks you to produce any black notebook of certain description, knowing that the lecture notes are in one of those note books, which would not be testimonial.

J. Problem F on page 855.  Government asked owner of a close corporation to produce financial statements and since he did not produce evidence of a $1M bank account and the government wanted to use this non-production as evidence of his intent in a tax evasion case (what he did not produce, the $1M bank account was held to be testimonial and could not be used against the defendant).

K. There are certain motions that must be made prior to trial unless there is good cause per Rule 12(b) dealing with Pretrial motions.

1. Defenses and objections based on defects in the institution of the prosecution 

2. Defenses and objections based on defects in the indictment or information (other than that it fails to show jurisdiction in the court or to charge an offense which objections shall be notice by the court at any time during the pendency of the proceedings).

3. Motions to SUPPRESS EVIDENCE must be made prior to trial (#3)

4. Requests for discovery under Rule 16

5. Requests for a severance of charges or defendants under Rule 14 (Rule 12(b)(5)).

L. Note 2 on page 859.  Rule:  When a defendant testifies in support of a motion to suppress then he his testimony cannot be subsequently used against him at trial unless it is to impeach his testimony.  It would chill the defendant from exercising his Fourth Amendment rights.

M. US v. Rodriguez-Moreno (1999) on page 76 of the Supplement.  The trial of all crimes shall be held in the state in which the crime is committed per Article III of the Constitution and the Sixth Amendment provides that in all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and DISTRICT wherein the crime shall have been committed. The firearm adds 5 years to the underlying crime (an enhancement) and no gun was used in New Jersey.  Know that venue is not always clear

N. Rule 18, VENUE, on page 185.   Except as otherwise permitted by statute or by these rules, the prosecution shall be had in a district, which the offense was committed.  The court shall fix the place of trial within the district with due regard to the convenience of the defendant and the witnesses and the prompt administration of justice. 

O. Conspiracy requires some overt act in Problem 3 on page 863.  Do the conspiracy statute an initial agreement.  So even though the overt acts only occurred in New Jersey and California, proper venue is also in Illinois

P. Court, upon motion of the defendant, can TRANSFER VENUE if there is GREAT PREJUDICE TO THE DEFENDANT, usually in cases with lots of media attention (a media circus) or hate crimes.  Rule 21 allows for transfer of venue as to one defendant if there is great prejudice or for the convenience of the parties.  The Constitutional implication is due process and the right to a fair trial.

Q. Rule 21, TRANSFER FROM THE DISTRICT FOR TRIAL

1. For prejudice in the district.  The court upon motion of the defendant shall transfer the proceeding as to that defendant to another district whether or not such district is specified in the defendant’s motion if the court is satisfied that there exists in the district where the prosecution is pending SO GREAT A PREJUDICE against the defendant that the defendant cannot obtain a FAIR AND IMPARTIAL TRIAL at any place fixed by law for holding court in that district.

2. Transfer in other cases.  For the CONVENIENCE OF PARTIES AND WITNESSES, and in the INTEREST OF JUSTICE, the court upon motion of the defendant may transfer the proceeding as to that defendant or any one or more of the counts thereof to another district.

3. Proceedings on Transfer.

R. DISCOVERY, Rule 16 (on page 180).  Upon request of the defendant the state must make available to defendant

S. Rule 16A(1)(a)

1. Defendant’s OWN written or recorded statement.  Written by the defendant or said and recorded by the defendant and the government knows or should know about it (i.e., leaving it with victim until trial).  Does not include what the victim wrote down what the defendant threatened BUT a letter written by the defendant to victim is discoverable

2. The substance of defendant’s oral statement made in response to government INTERROGATION (must be made to a government official and the defendant must know this is a government agent).

a) If it has been reduced to writing or

b) If it will be used at trial (i.e., not in writing)

(1) If defendant made a voluntary statement, it is not discoverable because there

3. GJ Test – defendant’s own grand jury testimony is also discoverable

4. Defendant’s prior record

T. US v. Agurs (1976) on page 867.  This is a due process right to fair trial under the Fifth Amendment.  Exculpatory evidence is called BRADY MATERIAL and this case deals with whether the prosecutor has to turn over the victim’s criminal record to the defendant.  Brady material is all material that is The prosecutor has a constitutional duty to turn over any exculpatory material regardless of whether the defendant requests it or not so that there can be a fair trial.  Brady requested the confession of his co-conspirator.  The co-conspirator had confessed to being the gunman and this was exculpatory to Brady, especially for his sentencing.  Material is exculpatory if in light of the entire record it created reasonable doubt.  The current test is would the outcome have been different.  It is not so broad as to cover anything that might affect the jury’s verdict.  Prosecution must produce witness that could not identify defendant in a line up if there were only 2 eyewitnesses but not if there were 49 other eyewitnesses that had identified the defendant.  Does it matter if the Prosecutor acted in bad faith?  NO, because the focus is on the evidence and not the prosecutor.

U. Arizona v. Youngblood (1988) on page 877.  Case deals with young boy abducted at carnival and sexually molested and police did not adequately preserve the evidence.  The state did not rely on any of the evidence at trial, the state only relied on the child’s eyewitness evidence.  The state gave the defense everything they had.  The defendant said the evidence may have exonerated him.  The rule is that the defendant must show that the police acted in bad faith if evidence is lost (negligence is not enough) for the defendant to get a reversal. Police lose evidence all the time. 

XVII. Problems A-E on page 866 next class

XVIII. Team 5 will be up for recitation on April 21, 2003.  To page 893 today, Wednesday 4/16 is 893-944, Monday 4/21 is 945-1010, Wednesday 4/23 is 1010-1067, and Monday 4/28 is 1069-1139 for first hour and review is the second hour on 4/28.  No class on 4/30.
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