Jurisdiction


Personal Jurisdiction – three types (constitutionally driven and case law driven)


in personam if valid it is enforceable in any sister state (full faith and credit of the constitution).  If in personam the judgment is against the person and his estate (i.e., assets) 


in rem jurisdiction – jurisdiction in the thing – jurisdiction not over people but over property usually real estate or boats.  Attaching property in advance,  It must be done at the commencement of the case


quasi-in –rem – attach property to draw person into the forum ( has been very contracted by Supreme Court Decisions)


Notice – is required by the constitution so you can appear and defend yourself (constitution based)


Service (rule based)


Venue – determines which courthouse


Transfer – transferring from the correct courthouse.


Only exists in federal courts


States can’t transfer cases to other states (can only dismiss cases)


Federal courts can transfer if it is for justice or the convenience of the parties)


Forum non conveniens (TEST QUESTION) – transfer form a US Federal Court to another country.  Allows court to dismiss the case and transfer if to another country


Subject Matter Jurisdiction – can I get into federal courts or not?  The rules are all statutory


Federal Question – issue dealing with constitution, federal statute, or federal rule – can be filed in a state court


Admiralty, patents, copy rights, trademarks are exclusively federal


All federal jurisdictions (except those that are exclusive) are concurrent jurisdictions (can be heard in federal or state court)


Diversity of Citizenship – getting into federal court on a case that would otherwise be a state case except the parties are from different stated and case must be a certain dollar value.  Felt that state court would help the party that was the state’s resident and federal court would be more neutral.  Can also be between US citizens and citizens of another country (aliens).  Diversity is available if you sue an alien.


Need complete diversity or nothing at all


Removal – only defendant can remove a case from state court to federal court (plaintiff got to choose where to file)


Supplemental jurisdiction – supplement federal question and diversity of citizenship with what would otherwise be a state case by attaching it to the federal case


Venue – determines which courthouse you file at (this and service of process is boring)


Personal jurisdiction – Pennoyer v. Neff


Pennoyer  bases its decision on “public law.”  There are two principles of public law:


That every state possesses exclusive jurisdiction and sovereignty over persons and property within it s territory.  As a consequence, every state had the power to determine for itself the civil status of its citizens (i.e., married, divorced, adoption, etc)


The other principle is that not state can exercise direct jurisdiction and authority over persons or property without or outside its territory


Comity is mutually agreed back-off policies between states ( and foreign countries, Japan won’t enforce international judgments.  “I’ll be nice if you’ll be nice”).


When the Pennoyer was initiated the 14th amendment (federal due process, put in place after the Civil War to mirror image the 5th Amendment, state due process) had not been passed yet


How do you get jurisdiction (under these principles) over non-resident defendants?


If the defendant is present in the state


Consent to jurisdiction, even if the state can’t compel (agree to jurisdiction in a business deal, contractual form of jurisdictions or by statutory consent or by the defendant’s behavior


Seizing property (even today) – staple notice on trees.  Notice can be by publication as additional notice once you have seized the property


Per Pennoyer – constructive notice by publication upon a non-resident is ineffective for any purpose


“Full faith and Credit” shall be given in each state to the public acts, records, and judicial proceedings of every other state.  This was modified so as to make the act applicable only when the court rendering the judgment had jurisdiction over the parties and of the subject matter BECAUSE we don’t want sister states rubber stamping inappropriate actions without jurisdiction.  Therefore, sister states can bail if the jurisdiction is not valid


Pennoyer says that due process for court proceedings means the court must have personal and subject matter jurisdiction


Subject Matter Jurisdiction (SMJ) isn’t a problem for the states, but personal jurisdiction is a problem and can only get personal jurisdiction by:


Notice by service


Consent (voluntary appearance)


The result is that if you sue someone in Texas but all his $$ are in New York, you can enforce the Texas judgment in New York as long as there is valid personal and subject matter jurisdiction


Transient presence – serving people in airport is viewed as the most despicable thing that US does by foreign countries; however, even if judgment is entered you can only get the $$ if the foreigner has $$ in the US


We can serve US citizens in any foreign country as long as they are US citizens.  For Federal jurisdiction – the only way to avoid this jurisdiction is to revoke citizenship  


For a state to have jurisdiction, if domiciled in the state you are a citizen of the state.  There are two elements:


Physical residence (you have an abode)


You have an intent to remain there or return there


You can only have one domicile even though you may have two or more residences (in different states)


Different countries have different bases for jurisdiction


Netherlands and Switzerland – presence, domicile


Germany – domicile and situs of property


France – Nationality


Brussels Treaty – takes care of jurisdiction in Europe


Hess v. Pawloski allowed implied consent to jurisdiction.  Supreme Court said that Mass. couldn’t treat nonresidents differently from residents and Mass. wasn’t (engaging in conduct, driving on roads, was consent)


Supreme Court still allows implied consent which states used by crafting statutes that allowed states to obtain jurisdiction 


Recap


Pennoyer – being present


Kane – express consent


Hess – implied consent 


Growth of corporations unraveled all this and then came the International Shoe Case


Personal jurisdiction – International Shoe


International Shoe contends that they were not present in the state and didn’t consent (also didn’t really employee people in the state of Washington).  Washington was suing American Shoe for employment taxes


The holding is International Shoe is that a state will have jurisdiction over a defendant as long as there are minimum contacts with the forum state so that asserting jurisdiction doesn’t offend “traditional notions of fair play and substantial justice” 


Minimum contacts – continuous and systematic and gives rise to the liabilities sued upon.  Inclination to be in the forum and systematic suggests the corporation has a plan will be considered to have minimum contacts and the state will have personal jurisdiction


Casual presence of any agent or conduct of single isolated items of activities – no minimum contact or personal jurisdictions


Continuous (general jurisdiction) corporate operations so substantial and of such a nature that there does not have to be a relationship to suit (“to justify suit against it, the corporation on causes of action arising from dealings entirely distinct from those activities” – even if it takes place in anther state) – minimum contacts and personal jurisdictions


Single acts due to nature and due to circumstances give rise to the suit (specific jurisdiction) – personal jurisdiction


Continuum


Continuous and substantial but not connected yes to presence 


Continuous and systematic and connected in the mid-point


Some single acts due to their nature and circumstances of their nature are connected will have personal jurisdictions (like Hess and Kane)


Casual presence and isolated acts – no personal jurisdictions


International shoe is a “1” on the continuum and Hess is a “4” on the continuum


Prior to International Shoe, classic presence was


Residence


Domicile


Transient presence


Presence/consent boxes are gone and replaced with minimum contacts (can only be done by the defendant, plaintiff’s contacts with forum are irrelevant) so that asserting jurisdiction does not offend traditional notions of fair play and judgment (reasonableness)


If defendant doesn’t have minimum contacts with the forum, you do not have to evaluate reasonableness (keep focus narrow, don’t get seduced; however, plaintiff is a part of the forum and has minimum contacts with the forum it may enhance the case of personal jurisdiction against the defendant)


Personal jurisdiction is constitutional, more important than choice of law


Reasonableness has five factors


Defendant’s interests


State’s interest


 Plaintiff’s interests


Shared interests of sister states on formulating social policies and disputes


Judicial efficiency


 Will always have 1 - 3


Requires determination on a case-by-case basis because no legislature can figure out all the aspects of business conduct and be flexible enough for change.  Also every individual citizen has due process rights which is why it is also important to have this done on a case by case basis.  This is an exercise of power between state and individual.  The government has to do everything it has to do before it can take an individual’s $$,  Due process is ultimately a function of individual liberty (not states’ rights)


Single act means minimum is one 


Not simply mechanical or quantitative and due process depends upon the quality and nature of the activity in relation to the fair and orderly administration of the laws which it as the purpose of the due process to insure


General Jurisdiction – defendant may have sufficient contact with the forum to warrant asserting jurisdiction over it for all matters (examples are Coca Cola or car companies whose goal of marketing is to be everywhere).  Usually for when plaintiff is suing outside his home state


Specific Jurisdiction – sufficient contact with the forum to warrant asserting jurisdiction over it for matters related to its activity with the forum without having sufficient contact with the forum to warrant general jurisdiction


Long Arm Laws – will define conduct and then write statutes such that if you engage in that conduct and a suit arises the state can serve notice in a prescribed manner (usually by mail)


New York and Texas have classic mid-level long arm statutes


Illinois and North Carolina have “laundry list” long arm statutes (may be too precise)


Rhode Island punted – not getting into this because in the end it becomes a constitutional question anyway, will get to the Supreme Court anyway


Different ways of coping with the same thing


Long Arm Statutes are the states’ assertion of power which basically authorizes the states to serve process


Gray case is the introduction of long arm statutes, which requires a two step analysis


Does the long arm statute reach?


Does the reach of the long arm statute violate due process?


Parallel litigation – nothing forbids this.  The first forum to finish has an innate advantage 


Plurality opinion of the Supreme court is not a binding holding


Another continuum


Foreseeability – not enough for personal jurisdicition


Knowledge is the midpoint


Intend gives rise to personal jurisdiction


Supreme Court gave nod to knowledge in dicta by saying it is OK for courts to assert jurisdiction over a corporation that delivers its products into the “stream of commerce” with the expectation that the products will be purchased by consumers in the forum state


Contractual Process (just because there is a contract doesn’t decide personal jurisdiction.  Contractual analysis is as follows (per Burger King):


Look at prior negotiation


Analyze the actual terms of the contract


Analyze the course and dealing of the contract


Future consequences


A choice of law clause in a contract gives the party some notice that they are dealing with that state (a kind of foreseeability)


Burger King case shifts the burden of proof on reasonableness from the plaintiff to the defendant (plaintiff still must prove minimum contacts).  Tests of Reasonableness that the defendant must prove ar as follows:


The burden on the defendant (is there some sort of onerous travel burden, courts are nonchalant on issue of domestic travel and are more sympathetic to foreign travel)


The plaintiff’s interest in obtaining convenient and effective relief (state’s interest are largely determined by whether the plaintiff is a resident of the state – look after my people and to tax and regulate or regulatory acitons)


The interstate judicial system’s interest in obtaining the most efficient resolution of controversies


Shared interest of several states in furthering fundamental substantive social policies 


History/Recap


Brennan said minimum contacts (MC) and reasonableness float in relation to each other.  They counterbalance or are in proportion to each other and plaintiff has to prove MC and defendant has to prove reasonableness.  This led to a new rule whereby reasonableness considerations sometimes serve to establish the reasonableness of jurisdiction upon a lesser showing of MC than would otherwise be required


Touchstone remains whether the defendant purposefully established “minimum contacts” in forum state per International Shoe


Foreseeability is not a “sufficient benchmark” for exercising personal jurisdiction, the foreseeability that is critical to due process analysis is that the defendant’s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there.  The “purposeful availment” requirement ensures that a defendant will not be haled into a jurisdiction solely as a result of “random, “ “fortuitous,” or “attenutated” contacts per Hanson v. Denkla or of the unilateral activity of another party or a third person.  Jurisdiction is proper where the contacts proximately result from the actions of the defendant himself that create “substantial connection” with the forum state.


New Rule in Burger King is that the reasonableness considerations sometimes serve to establish the reasonableness of jurisdiction upon a lesser showing of minimum contacts then would otherwise be required 


Don’t muddle minimum contacts, which the plaintiff has to prove and if not proven there is no jurisdictions.  If plaintiff proves that defendant had minimum contacts with the forum then the defendant must prove that the jurisdiction is unreasonable.


Product liability case (Asahi) – two analyses resulted from this case


Must put product into stream (awareness) and prove intent to serve the forum market.  Factors to be considered are:


Designing the product for the market in the forum state


Advertising in the forum state


Establishing channels for providing regular advice to customers in the forum state


Marketing the product through a distributor who has agreed to serve as the sales agent in the forum state


This is Justice O’Conner’s opinion for stream of commerce and knowledge which would get you more defendants and Brennan wants jurisdiction to be based on stream of commerce and intent which would get you fewer defendants for minimum contacts


Why foreign countries view the US legal system as a free market legal system


US uses a jury trial for civil issues, lots of countries reserve jury trials for criminal actions


Discovery Rule – can discover virtually anything in US


Damages are higher in US than in other countries.  The US gives damages in more cases and gives higher amounts


Contingent fees for attorneys


The fact hat individual citizens can serve you.  In other countries only the courts can serve you.


Great care and reserve should be exercised when extending our notions of personal jurisdiction into the international field.  How we treat other countries and how they treat us in response and how it may affect our international relations.


Products Liability – must put product into the stream of commerce (requires awareness) and prove intent to serve forum market.  Factors to consider are:


Designing the product for market in the forum state


Advertising in the forum state


Establishing channels for providing regular advice to customers in the forum state


Providing regular advice to customers in the forum state


Marketing the product through a distributor who has agreed to serve as the sales agent in the forum state.


O’Conner says products get “swept” into stream of commerce and Brennan says that it is a “regular and anticipated flow of the product.”  O’Conner wants the test to be that defendant intended to serve the forum state and Brennan wants the test to be that defendant knew that product would reach forum state (intent gets fewer defendants, knowing gets more defendants)


Burden on the defendant – usually an onerous travel burden to foreign countries.  Courts are nonchalant about domestic travel.  State’s interest is usually determined by whether the plaintiff is a resident of the state (look after my people and tax and regulate, i.e. safety standards, safe highways, products liability, etc)


To have specific jurisdiction you must have relatedness


Continuous and systematic corporate activities will give you general jurisdiction.  Continuous implies ongoing and systematic implies a system or plan evidenced by 


Director’s meetings


Business correspondence 


Banking 


Stock transfers


Payment of salaries


Purchasing of machinery


Factors to consider for determining MC with forum state


Authorized to do business in the forum


Having agent for service of process in the forum state


Selling product that reached state


Operations in the forum 


Soliciting business in the state


Signing contract in the state


Employees in the state


Recruiting employees from the state


Owning personal or real property in the state


Maintaining an office or establishment in the state


Respondents domiciled in the state


NOTE:  Mere purchases and related trips relative to those purchases, standing alone, are not sufficient for personal jurisdiction (PJ)


In general jurisdiction the contacts are so numerous that it is very close to presence in the state to make reasonableness per se.  Needs little or not reasonableness with vindicates Brennan’s counterbalancing idea


RULE:  Presence and service is per se reasonable, then you have general jurisdiction where the MC are so numerous as to almost equate to presence, then you have PJ where the MC must be related to the controversy, and at the end of the continuum you have no MC and therefore no jurisdictions


Subject Matter Jurisdiction


Diversity of Citizenship is supposedly needed to avoid pro-forum bias (always a state claim that has been brought to federal court).  To get complete diversity of citizenship you must have (per §1332):


An amount in controversy that exceeds $75,000


Sum claimed by plaintiff controls if it was made in good faith


It must be a “legal certainty” that claim would be for less than $75K (a very high standard to prove)


Equals compensatory damages and punitive damages and does NOT include interest and costs.  


Base your claimed amount on legal certainty and them claim less and you will get the jury sympathy (rescuer syndrome) rather than claiming high relative to the evidence and pissing off the jury 


Citizens of different states


Citizens of a state and citizens or subjects of a foreign state


Citizens of different states and in which citizens or subjects of a foreign state are additional parties, and


A foreign state as plaintiff and citizens of a state or of different states


The party claiming diversity must prove it


A corporation is a citizen of the state in which it is incorporated and also where it has its principal place of business.  Its principal place of business can be determined by one of the following three tests


Nerve test – the corporate headquarters or wherever corporate policy decisions are made


Muscle test – where most of the business activity takes place or where most of the employees are working


Total activities test – where the corporate center of gravity or critical mass is located, this is a combination of both the nerve and muscle test


Unincorporated business and associations are not corporations


Nominal parties are not basic parties to the suit (Pete Rose case)


Citizen is defined as being a US citizen and domiciled in a state.  Domicile is defined as having a residence (dwelling) and the intent to return or remain there.


To get into Federal court you must get the citizenship correct, the amount in controversy must exceed $75K, and you must have complete diversity


Requirements for removal  (§ 1441)– defendant can remove to the district court that the case could have been filed in as a federal suit in any civil action brought in state court of which district courts of the US have original jurisdiction (may be removed by defendant to Federal Court).


Only defendants can remove – it counters plaintiff’s original choice of forum and it does not change the geographical location which is done via venue


Defendant can’t remove if he was sued in his home state in a diversity case because there is not prejudicial issues if he was sued in his home state


Defendant’s ability to remove in a federal question case is unlimited


Courts can also send back any cases in which state law pre-dominates but only applies to federal question SMJ not diversity of citizenship cases


States cannot say no to removal, but plaintiff can file to have the case remanded back to state court


Time frame for removal is elastic, can be either when complaint is received or when complaint is amended.  EXCEPTION – can’t remove diversity cases after one year (again reflecting the court’s disfavor of diversity cases) 


Aggregation of Claims to get to $75,001


If there is one plaintiff and one defendant and one accident with a $40K in property damage claim and a $40K personal injury claim, aggregation will be allowed


If there is only one plaintiff and one defendant with unrelated claims (i.e. a contract claim and a tort claim) you will be allowed to aggregate the claims to get into federal court because if it is a more efficient use of judicial resources.  RULE:  a single plaintiff and single defendant can aggregate claims whether related or not


If there are two plaintiff and one defendant with each plaintiff seeking $40K you cannot aggregate to get into federal court because there are two different plaintiffs and two different claims


If there are two plaintiffs that sue one defendant “jointly” for $80K this will be allowed as long as the plaintiffs share a common, undivided interest (as legally defined)


A common, undivided interest includes a husband and wife in a community property state, surviving children, or partners in a partnership.  The interest does not turn on the closeness of the relationship, it turns on the claim and the law must recognize or create the common, undivided in held jointly


One plaintiff sues seeking $40K from each of two defendants will be allowed if the defendants are jointly and severally liable (per the legal definition)


Two plaintiff suing one defendant on the same issues, each seeking $40K will not be allowed to aggregate


Well plead complaint – plaintiff anticipating defendant’s defense being based on a federal issue – won’t get you into federal court.  The plaintiff’s complaint must have the jurisdiction merits of the case and relief requested.  MUST ASSESS SUBJECT MATTER JURISDICTION (SMJ) FROM THE PLAINTIFF”S VIEWPOINT for determining if the issue arises under the constitution, laws, or treaties of the US


There are two tests for when a suit belongs in Federal Court (i.e., there is SMJ)


A suit arises under the law that creates the cause of action (Holmes’ creation test) in which the statute should be drafted to say who is protected, what is the violation, and define class entitled to be protected


State created cause of action that requires interpretation/application of federal law.  If you can’t resolve the case issue without deciding the federal issue it is better to have the federal courts hear the case for purposes of uniformity 


Distinctive policy of whatever act requires that federal principles control the disposition of the claim (Professor has never seen but it would be like the Feds preempting airspace from the states for the FAA 


Explicitly – express rights of action


Implicitly – implied rights of action


Private rights of action – individual suing instead of the government (allowed in antitrust cases)


Federal nature must be significant enough to get the case into federal court 


Pendent jurisdiction – when a state claim is appended to a federal claim (like a necklace).  The federal claim is sufficient is establish SMJ and the state claim must derive from a COMMOM NUCLEUS OF OPERATIVE FACT.  Would be expected to try both cases in one judicial proceeding (per Gibbs).


Pendent jurisdiction is a doctrine of power If the federal issue is substantial enough) and discretion on the part of the courts, not the plaintiff’s right.  Its justification lies in the following considerations:


Considerations of judicial economy


Convenience and fairness to the litigants


If these are not present a federal court should hesitate to exercise jurisdiction over state claims, even though bound to apply state (???Federal) law to them 


District courts have also been instructed that before they could conclude that pendant party jurisdiction existed, they must ask if “Congress in the statutes conferring jurisdiction has not expressly or by implication negated its existence.”


Would be unjust to try two claims and two trials on the same facts and may also get different results.  Pendant parties – PLAINTIFF always brings along an additional party and a federal question is always involved   


Courts have never waivered on complete jurisdiction rule (??)


Ancillary jurisdiction – courts allow defendants to bring in non-diverse parties based on the following 


Since defendant was dragged into the forum system will be generous and allow the defendants to bring other non-diverse defendants into the case.  Cases or claims brought by the defendant to flesh out the issue


Neither the convenience of the litigants not considerations of judicial economy can suffice to justify extension of the doctrine of ancillary (secondary) jurisdiction to a plaintiff’s cause of action against a citizen of the same state in a diversity of citizenship case. Rule:  ancillary jurisdiction is allowed for defendants but not for plaintiffs


Ancillary jurisdiction does have a diversity aspect – courts won’t allow plaintiff to sue the diverse defendant and then wait for the defendant to bring in the non-diverse party and allow the plaintiff to sue the non-diverse party brought in.  Courts won’t allow an end run around the subject matter jurisdiction rules.  Courts do not help plaintiffs in diversity cases; however, plaintiffs can being claims against parties that defendant brought in if it involves a federal question.  Plaintiff cannot implead another defendant party that is from the same state at the plaintiff


Both pendant party and ancillary jurisdiction are covered under Supplemental jurisdictions § 1367.  Courts can decline supplemental jurisdiction if (per § 1367c):


The claim raises a novel or complex issue of state law (nice piece of federalism)


The state claim substantially predominates over the claim or claims over which the district court has original jurisdiction


The district court had dismissed all claims over which the district has original jurisdiction (#1-3 are based on factual issues/circumstances)


In exceptional circumstances there are other compelling reasons for declining jurisdiction (can’t use this for docket congestion or to avoid jury confusion)


Statute of limitations is tolled while the state/federal claim is pending and for a period of 30 days after it is dismissed unless the law protects for a longer tolling period (protects plaintiffs while the federal court is deciding what to do with the claim)


Court is giving maximum play to supplemental jurisdiction.  Means the parties have more control over the formation of their cases    


§ 1331 states that the district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the US


What does “arising under” mean?  The only viewpoint for assessing this is the plaintiff’s viewpoint, NOT the defendant’s


Is the plaintiff “one of the class for whose especial benefit the statute was enacted, that is, does the state create a federal right in favor to the plaintiff?


Is there any indication of legislative intent, explicit or implicit, either to create such a remedy or deny one?


Is it consistent with the underlying purposes of the legislative scheme to imply a remedy for the plaintiff?


Is the cause of action one traditionally relegated to state law, in an area basically the concern of the States, so that it would be inappropriate to infer a cause of action based solely on the federal law?


Courts still accept the following cases in federal court based on “arising under”


Express/explicit rights of action


Implicit rights of action


Federal nature must be significant enough to get federal treatment (Smith case is only good to this extent)


Holmes’s creation test is still good law


State created cause of action that requires interpretation/application of federal law  


It is expressly stated that the federal courts have exclusive jurisdiction over 


Admiralty, maritime, and prize cases per § 1333


Bankruptcy cases and proceeding per § 1334


Patents, plant variety protection, copyrights, mask works, and unfair competition per § 1338


Federal courts do not have exclusive jurisdiction over Commerce and Antitrust Regulation (§ 1337) and Civil rights and elective franchise (§ 1345)


Claims against the US always belong exclusively to the federal courts


Motions to dismiss for lack of SMJ can be done at any time in the process and doesn’t belong solely to the defendant, plaintiff can even submit motion to dismiss for lack of SMJ.  Motions say the court never had the authority to hear the case in the first place and therefore the judgment would be invalid and won’t be enforceable in sister states  


Venue (§ 1391) is the determining the courthouse where the case can be filed


For diversity of citizenship cases venues is 


Where any defendant resides if all defendants reside in the same state, OR


Where the acts/events/omissions occurred (not what parties intended)  or the property is located, OR


Where any defendant is subject is subject to PJ at the time of the action if you can’t do #1 or #2


For federal question cases venue is 


Where any defendant resides in all defendant’s reside in the same state, OR


Where the acts/events/omissions occurred (not what parties intended) or the property is located, OR


Where any defendant may be found if you can’t do #1 or #2 (more generous than diversity of citizenship)


An example of using #3 in both types of cases is if the parties are from multiple states and the act took place abroad


Plaintiff usually chooses the venue that is most inconvenient to the defendant because the defendant can always move for a change of venue


RULE:  there will always be a courthouse


An alien may be sued in any district


A corporation  resides in any district in which it is subject to PJ at the time the action commenced per § 1391 –c.  In a state which has more than one judicial district and it which the defendant corporation is subject to PJ at the time an action commenced, such corporation shall be deemed to reside in any district in that state within which its contacts would be sufficient to subject it to PJ if that district were a separate state, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts 


If one of the defendants is from a US state and the other defendant is an alien, ignore the alien for venue purposes


You always do venue at the commencement of an action with the original parties (the “original guest list”) and you don’t change venue just because other parties become involved and these later parties cannot change venue (life isn’t always fair)


Only the defendant can argue insufficiency of service, personal jurisdiction, and improper venue


Improper venues is not appealabe because it is a moot point by the end of the trial since the case has been adjudicated in acourthouse and presumably it is the correct courthouse


Transfer or change of venue (§1404) created in 1947 is for convenience only


Can change venue for the convenience of parties and witness


Relative ease of access to sources of proof


Availability of compulsory process for attendance of the unwilling


The cost of obtaining attendance of willing witnesses


Possibility of viewing of premises, if viewing is appropriate


All other practical problems that make the case easy, expeditious, and inexpensive


In general it involves how easy it is going to be to actually physically litigate the case at that location


Systemic Interests


Congested centers


Jury duty imposed on people of the community which has no relation to the litigation


In cases which touch the affairs of many person there is reason for holding the trial in their view and reach rather than in remote parts of the country where they can learn it by report only


Local interest in having localized controversies decided at home


Appropriate to have the trial of a diversity case in a forum that is at home with state law that must govern the case


  The burden is on the party arguing for transfer


§ 1404 piggybacks onto § 1391 in that you can only change the venue to a place where the action could have been brought or transfer to any place available at time of transfer which gives you more options


Defendant must waive personal jurisdiction objections


Change of venue is discretionary on the part of the district court


ANALYZE change of venue by determining where the case might have been brought and then among those choices, choose the venue that is most convenient and in the best interests of justice 


Once a district court makes a transfer of venue determination – it is non-reviewable


The law of the transferor forum (from where it was transferred from ) controls – you can change the courthouse but you can’t change the results.


Change of venue is procedural only


Therefore a clever plaintiff can bring the case in an inconvenient forum that has favorable law, knowing the defendant will move to change venue and then the plaintiff will get favorable law and forum  


Forum Non Conviens (FNC) 


FNC motions are frequently made and granted in federal court


Professor Taylor doesn’t like it that FNC seems to go against plaintiffs


Don’t have to give as much deference to plaintiff’s choice of forum is plaintiff is a foreigner because it goes without saying that US is an inconvenient forum for all aliens.


A categorical rule that we will treat foreign plaintiffs less generously than we will US plaintiffs (great deference for US plaintiffs)


Must look at private interest factors and public interest factors and balance them out on a case by case basis (fact intensive)


In FNC courts first look for a “adequate alternative forum.”  It would not be an adequate, alternative forum if case could not be litigated in that other forum because “everybody is allowed their day in court” and will not use FNC to kill cases (example is Indian girl that was mangled and it would take 10-15 years to litigate that case in India)


This is tricky because you have to put evidence about foreign country’s court and US courts would also have case law that sys foreign countries have “inadequate” courts, which may not be good for international relations, so courts say the court is adequate but the result would be inadequate


ABA files amicus briefs on all international cases before the Supreme Court because of the Supreme Court’s lack of expertise on international law


Weighing interests – public and private factors.  The party moving for FNC must show that other forum is more convenient.  Person wanting to transfer for FNC has the burden of proof and must show that it is more convenient for the parties and the witnesses (i.e., the actual physical evidence may be in the foreign country)


Public Factors


Local interest in a local controversy


Lack of familiarity with the foreign law


FNC is a dismissal that is important because is a final adjudication; however, it can be appealed


Can only be dismissed an allowed to be re-filed in the foreign country; however court can condition the dismissals by imposing conditions such as the defendant cannot challenge personal jurisdiction or statute of limitations issues.  US courts can tell the parties how to behave but can’t tell the foreign court to take the case or how to behave


Very few FNC cases will be reviewed and dismissed at the appellate level for abuse of discretion.  Appellate court must accept the facts from the district court.


Can have parallel litigation cases where the US party files in US court and the Italian party files in Italy and the first party that wins gets “res adjudicata” effect which means the judgments are allowed as evidence in the court where the suit is still ongoing


Court can issue an anti-suit injunction to order the other party to stop litigating in the other court.  It is a sweeping power if you use it and is fairly rare. The Supreme Court has not ruled on its constitutionality yet


Anti-anti-suit injunction – comes up in anti-trust cases.  US courts say English courts are trying to strip US of litigating a US regulation


This is the reason for forum selection clauses in contracts and commercial contracts (since parallel litigation is a way of life)


What law will be used or applied in federal court cases?


Federal law is the law you apply in federal question cases


In diversity of citizenship cases the federal court is applying state law (common law or tort law of the state for example)


§ 1652, State Laws as Rules of Decision, states that the rules of the several states except where the Constitution or treaties of the US or Acts of Congress (all Federal question cases) otherwise require or provide, shall be regarded as rules of decision (the law that applies) in the courts of the US, in cases where they apply


   Tyson misinterpreted 1652 and was the law for 90 years until 1938 and the Erie case


In Tyson the court was seeking a greater uniformity and stability in interstate commerce, so the court said that no state court is the final word on general common law and therefore federal courts can develop and resolve issues of general common law (common law isn’t law it is simply interpretations of law) which resulted in a lack of uniformity between how the states interpreted common law and how the federal courts interpreted common law.  The idea (in the Swift case) was that states would adopt the federal common law principles but that was not the case.  Swift resulted in forum shopping and was partial to non-citizens


Holmes hated Tyson


Result of the Erie case is that federal courts must follow the substantive laws of the state and all that is left for the federal courts is the rules of procedure.


Good rules of procedure should not have a substantive effect and if it does it builds a bias for one party or another (some say rules were developed by lawyers which makes them pro-corporate and therefore benefit the defendants) 


   Courts needed support for changing 90 years of precedent besides it was just bad and we don’t like the systemic results so say it is so pernicious as to push the edge of constitutionality (to overrule Tyson).  Created a 10th amendment issue that said the powers no delegated to the US by the constitution no prohibited by it to the states, are reserved to the states respectively, or to the people 


The Constitution never gave federal courts the power to create common law and also encroaching on the states ability to create state law per the 10th amendment


Justice Reid was prophetic when he said the line between procedural and substantive law is hazy; but no one doubts federal power over procedure


Substantive is defined as “does if significantly affect the result of a litigation for a federal court to disregard a law of the state that would be controlling in an action upon the same claim by the same parties in a state court (outcome determinable per Guaranty but almost anything can be outcome determinable including the number of pages in a brief and the color of the paper)


Procedural is the manner and means by which a right to recover is enforced


If the rule is bound up with the definition of the rights and obligations of the parties it is substantive (if you had to have the state rule, being used in the manner the state said, for everything in the state system to work


Three tests


Is the rule bound up with state created rights and obligations such that the created process would fall apart? If yes, apply the state rule, if no, it is a means, manner of enforcing a right 


Will applying the rule change the outcome? If no, apply the federal rule, if yes, go to Question3


Is there a countervailing federal interest? If no, state wins.  If yes, how important is it and if very important the feds win


Per Eric there is no federal power in the federal courts to develop general common law, if it involves a substantive matter the states must use state law.  However, if it is truly procedural rules (process rules) and the rules don’t affect the outcome then the feds win (Hanna, Stewart, and Burlington cases prove this rule)


Rules Enabling Act Section 2072 – Congress gave the Supreme Court the power to make the rules for federal courts, which resulted in the Federal Rules of Civil Procedure (FRCP), which are good for the system because they provide uniformity.  Most important part of Section 2072 is that “such rules shall not abridge, enlarge, or modify substantive rights.  All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect  


Per Warren in Hanna the basic supremacy is as follows – US Constitution is 1st, statutes are 2nd, and the rules are third


If there is no federal rule which covers the point in dispute (directly on point) then the state law will win, but if there is a federal rule on point don’t analyze outcome, just ask if the Rule is enacted per statute or enacted in accordance with the US Constitution (per the Supremacy pyramid)


Hanna test


Does the federal rule control (sufficiently broad to control the issue before the court)?


Does it violate the Rules Enabling Act (challenges to this have always failed)?


Does it violate the US Constitution (also no challenges)?  It is expected the Supreme Court would write Constitutional Federal Rules


Use the same test for a statute that you use for the rule


Is statute sufficiently broad to control the issue before the court?  


Does it violate the US Constitution?


Hanna, Stewart, and Walker all use the same analysis, a supremacy concept


Unguided Erie Choice test for judge made state rule vs judge made federal rule (the Byrd/Guarantee test)


Is the rule bound up with state created rights and obligations (most important of the three questions? If you answer “yes” to this your analysis is complete


Will application of the rule significantly alter the outcome?


Is there a countervailing federal interest? If you answer “No” then it becomes a balancing act between questions 2 & 3


This is truly a substantive analysis.


Twin aims of Erie was to discourage forum shopping and avoidance of inequitable administration of the laws


Gasperini case makes a mess of Erie but bottom line you must look at what type of arguments the state and fed are arguing and determine if it is substantive (common law) or a rule/statute


Thus where there is not relevant Federal Rule of Civil Procedure or other Rule promulgated pursuant to the Enabling Act and the federal rule in issue is therefore wholly judge made, whether state or federal law should be applied is controlled by the Rules Decision Act, the statute construed in Erie, York, and Guaranty.


If a State Supreme Court has ruled on an issue or if there is a state statute or the state supreme court has interpreted a statute, Federal Courts will apply it.  Traditionally, lower court rulings are persuasive but not binding.  But what if Supreme Court of state hasn’t ruled on statute or what if is a case of first impression that has never been litigated in the states?  Then the federal court is is making common law and will look at the regional states nearby for how issue has been handled regionally.  NOTE:  if federal court makes law application of first impression issue it is not precedential for the state, unless the state supreme court adopts it.  Federal Courts usually handle this via certified questions to the state system, i.e. what dies Texas law say about this?  Federal courts must also use the law from wherever the case was transferred from


What if the state supreme court precedent case is 35 years old and the federal court knows the body of law has changed and the federal court jumps ahead of state supreme court and says this is how we think the state supreme court would rule today?  That is OK.


Pleadings – federal juries never see the pleadings


There are only three types of pleadings


Complaint by the plaintiff – short plain statement of the claim


Only need enough facts to show basis claim and that plaintiff is entitled to relief.  Make out what the claim is and also provide enough information so that defendant can answer it.  Idea is to use discovery instead of the pleading to get additional information.  Plaintiff, in his complaint, doesn’t have to anticipate what the defendant will answer


If you are going to have to prove it at trial put it in the complaint, including


Personal jurisdiction


Subject Matter Jurisdiction


Claim


Why you are entitled to damages ($$)


Rule 9, Pleading Special Matters,” contains the exception to the short, plain statement rule for (a) capacity and (b) fraud, mistake, condition of the mind (must show malice, intent, scienter etc.).  Rule 9b requirement for particularity should reassure the Europeans who hate the US’s invasive discovery process


Answer in which the defendant by denying or providing affirmative defenses (“yes but”).  Defendants can either admit, deny, or say there is insufficient information to admit or deny


Specific denials are averments 


If defendant denies something and didn’t mean to deny it then is turned into an admission.  If you are stopped from denying it, it means you are admitting it


Court makes adverse findings of fact against a party that doesn’t pleas correctly


Negative pregnant – defendant said $150 was unreasonable for attorneys fees but should have been more specific and said $50 because is reasonable because when the court awarded $100, the defendant was assumed to have agreed with that and can’t deny the $100.  Safest thing is to do a specific denial.


Rule 8c, Affirmative Defenses, defendant must plead these in his answer and failure to include them in the answer means that the defendant has waived them.  Examples are:


Accord and satisfaction


Arbitration and award


Assumption of the Risk


Contributory Negligence


Discharge in bankruptcy


Duress 


Estoppel


Failure of Consideration


Fraud 


Illegality


Injury by fellow servant


Laches


License


Payment 


Release


Res adjudicata


Statute of Frauds


Statute of Limitation


Waiver


Exclusions from a policy of liability insurance


Concealment of an alleged prior undisolved marriage


Voidable preference in bankruptcy


Non cooperation of an insured


Statutory limitation on liability


Written contract incomplete claim


Judgment against a defendant’s joint tortfeasor


Circuity of Action


Discharge of contract obligation through novation or extension


Failure to mitigate damages


Adhesion contract


Statutory exemption


Failure to exhaust state remedies


Immunity form suit


Good faith belief in the lawfulness of the action


Any other matter constituting an avoidance or affirmative defenses


Reply if the plaintiff wants to reply to affirmative defenses (not required and most plaintiffs don’t reply)


Rule 15 also provides liberal rules for amending the pleadings


Supplementing (adding something to a pleading) is different from amending (fixing something in a prior pleading)


Rule 11 is “Signing of Pleadings, Motions, and other Papers; Representations to Court; Sanctions” – all forms msut be well grounded in fact and law


Rule 11 was a subjective test from 1934 to 1983 and then it became a subjective test.  In 1993, the rules were amended to allow a 21-day window after service of motion with which to withdraw within.  A party has 21 days to harass opposing counsel (a safe harbor clause); to file it, receive response, and then have 21 days to withdraw 


The Supreme Court has upheld the inherent power of a court to sanction outside of any statute or rule.  Courts have the inherent power to punish conduct that abuses the judicial process and have discretion is fashioning an appropriate sanction. (always have a Rule 11 question on the EXAM).


The 1983 Rule 11 required an independent factual investigation


Under the new Rule 11 the attorney can rely on clients as long a objectively reasonable given the record and what the client told the lawyer which results in a pretty generous standard.  Be careful – what if the court thinks the attorney wasn’t reasonably objective (and later record shows that court was roughly correct).  Listen to client but if there are factual claims on which liability will turn, the attorney should be able to prove it or have a basis for it (the attorney will have to prove it in court anyway)


Courts are not supposed to punish attorneys with Rule 11.  Courts have imposed non-monetary sanctions (shame based) including requiring the errant attorney to circulate the court’s opinion finding him in violation of Rule 11 to every member of his firm, suspension or disbarment from practice, judicial reprimands in open court or through publication of a critical opinion, or mandatory continuing legal education


How extensive does an attorney’s inquiry in to the law underlying the cause of action have to be?


A court has a right to expect that counsel will state the controlling law fairly and fully; indeed, unless that is done the court cannot perform its task.  A lawyer must not misstate the law, fail to disclose adverse authority (not disclosed by his opponent) or omit facts critical to the application of the rule of law relied on


In order to avoid chilling creativity in advocacy, courts should be careful not to hold lawyers to a standard measured by what the judge later decides.  Rather, courts should measure the lawyer’s performance by an objective standard, applied as of the time the lawyer was making the decision in question.


Does not empower district courts to assess the manner is which motions are made


Rule 11 does not envision an evaluation under ethical standards of the accuracy of a lawyer’s arguments


There are other sanctions besides Rule 11


Impose excess costs against attorneys who have “unreasonably and vexatiously” increased the cost of litigation by multiplying the proceeding.  This requires proof of bad faith and is rarely invoked.


Awarding of attorney’s feed to a prevailing defendant if the plaintiff’s claim is frivolous, unreasonable, or groundless per statute      


Rule 12 is “Defenses and Objections – When and How Presented by Pleading or Motion – Motion for Judgment on the Pleadings”


12 a is “When Presented” 


Within 20 days after being served with the summons and complaint


If service of the summons has been timely waived on request under Rule 4(d), within 60 days after the date when the request for waiver was sent, or within 90 days after that date if the defendant was addressed outside any judicial district of the United States


12 b (MEMORIZE) is “How Presented” – Every defense in law or fact, to a claim for relief in any pleading, whether a claim, countercalim, cross-claim, or third-party claim, shall be asserted in the responsive pleading thereto if one is required, except that the following defenses may at the option of the pleader be made by motion


Lack of jurisdiction over the subject matter


Lack of jurisdiction over the person


Improper venue


Insufficiency of process


Insufficiency of service of process


Failure to state a claim under which relief can be granted (substantive attack) – can be treated as one for summary judgment and disposed of as provided in Rule 56


The Supreme Court standard (stringent and high) is that a complaint should not be dismissed for failure to state a claim unless it appears beyond a reasonable doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief


12(b) (6) is a final adjudication and is crucial because in the federal court system you can only appeal a final adjudication (you can’t re-file), none of the other motions to dismiss end the case as does a 12(b)(6) motion


PJ, SMJ, and service are all constitutional rights/items and can be appealed after the final verdict   


Failure to join a party under Rule 19


Numbers 1-5 and 7 are jurisdictional


A motion making any of these defenses shall be made before pleading if a further pleading is permitted.  No defense or objection is waived by being joined with one or more other defenses or objections in a responsive pleading or motion 


12 c is Motion for Judgment on the Pleadings


12 d is Preliminary Hearing


12 e is Motion for More Definite Statement (if you are not sure what the complaint says or means do this motion)


12 f is Motion to Strike (to get rid of scandalous or irrelevant materials in the pleadings/complaint)


12 g is Consolidation of Defense in Motion – any motion made under Rule 12 can join with the Rule 12 motion any motions herein provided for and then available to the party


12 h is Waiver or Preservation of Certain Defenses


A defense of lack of jurisdiction over the person, improper venue, insufficiency of process, or insufficiency of service or process is waived (A) if omitted form a motion is the circumstances described in 12(g), or (B) if it is neither made by motion under this rule not included in a responsive pleading or amendment therefore permitted by Rule 15(a) to be made as a matter of course


A defense of failure to state a claim upon which relief can be granted, a defense of failure to join a party indispensable under Rule 19, and an objection of failure to state a legal defense to ca claim may be made in any pleading permitted or ordered under Rule 7(a) or by motion for judgment on the pleadings, or at the trial on the merits


Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action


Order in which this takes place is pleadings (complaint per Rule 8a), then motions (12 e, f, and b6) and then the answer


Joinder – ONLY DEALS WITH FEDERAL CLAIMS – cannot join state claims unless there is diversity of citizenship jurisdiction (JOINDER IS TESTED HEAVILY ON EXAM)


Rule 13, “Counterclaim and Cross Claims”


Rule 13(a), Compulsory Counterclaims.  The critical question in applying this rule is what constitutes a “transaction or occurrence” because it will be a compulsory counterclaim if the claim arise out the transaction or occurrence that is the subject matter of the opposing party’s claim and doesn’t require for its adjudication the presence of third parties of whom the court cannot obtain jurisdiction.  To determine “transaction or occurrence, ask:


Are the issues of fact and law raised by the claim and counterclaim largely the same?


Would res adjudicata bar a subsequent suit on the defendant’s claim absent the compulsory counterclaim rule (a narrow view)?


Will substantially the same evidence support or refute plaintiff’s claim as well as defendant’s counterclaim?  If by proving one of the claims, the other claim is also determined 


Is there any logical relation between the claim and the counterclaim (called the one compelling test of compulsoriness)?


A counterclaim is the defendant making a claim back against the plaintiff (draw picture in margin).  A compulsory counterclaim gets supplemental jurisdiction if needed.  You get in supplemental jurisdiction land if you don’t have an independent basis for SMJ or qualify for PJ


Rule 13(a), Compulsory Counterclaims, a pleading shall (i.e., must) state as a counterclaim any claim which at the time of the serving of the pleading, the pleader has against any opposing party, if it arises out of the transaction or occurrence …”


Consequences of not filing a compulsory counterclaim is res adjudicata (barred from the courts), waiver (you waived bringing it up), or estoppel (since you didn’t bring it up, you are now estopped from bringing it up)  


Rule 13(b), Permissive Counterclaim – a pleading may state as a counterclaim any claim against an opposing party not arising our of the transaction or occurrence that is the subject matter of the opposing party’s claim, i.e., anything not compulsory (does not get supplemental jurisdiction, if needed). If a counterclaim is not a part of the issue in controversy – can perhaps get it added via permissive counterclaim 


Rule 13(g), Cross-Claim Against Co-Party, example is if the plaintiff sues two defendants and then one defendant sues the other.  Or if two plaintiffs sue one defendant and defendant counterclaims which results in one of the plaintiffs suing the other plaintiff.  Always between either two plaintiffs or two defendants.  Cross-claims get supplemental jurisdiction if needed.  You get in supplemental jurisdiction land if you don’t have an independent basis for SMJ or qualify for PJ (draw pictures in the margin)


Rule 13(h), Joinder of Additional Parties, persons other than those made parties to the original action may be made parties to a counterclaim or cross-claim in accordance with the provisions of Rule 19, Joinder of Persons Needed for Just Adjudication (NOT ON EXAM), and Rule 20, Permissive Joinder of Parties


Rule 14, “Third Party Practice (Impleader),” when defendant may bring in a 3rd party – at any time after commencement of the actions a defending party, as a third party plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to the third party plaintiff (the original defendant) for all or party of the original plaintiff’s claim against the third party plaintiff (original defendant) (draw picture).  If there were a diversity of citizenship problem (2 parties from the same state) this impleader would still be allowed via ancillary/supplementary jurisdiction.  However, the original plaintiff is not allowed to sue the impleaded party if there is not diversity of jurisdiction (creates an end run or diversion of the diversity rules per 1367 (b) and also allows for collusion among the original plaintiff and defendant).  The argument for impleader is always contingent liability


PJ is required in impleaader cases and supplemental jurisdiction will be given if required and venue is not important (so 3rd party defendants don’t have an msuch venue protections as original defendants)


Trying to bring in another party (that is not already a party to the suit) who is or may be liable under the theory of the case


Problem with impleader won’t be with getting SMJ, but will be with getting PJ


Interpleader is based on the idea that there is a pool of $$ and there are multiple claims to that pool of money so trying to get all those parties in the same action and divide the money once.  There is a party holding a stake and that party wants to avoid double or multiple liability (all other joinder devices are about getting the correct party in the action).  Banks and insurance companies are usually involved in interpleader actions.


The Supreme Court wrote a rule based interpleader, Rule 22, and Congress also passed a statutory interpleader, § 1335.  They are complementary to each other and the trick is to decide which to apply.


The Rule based interpleader says you sort through PJ, SMJ, and venue through the construct of joinder


Interpleader analysis


1st stage ask if interpleader is proper


2nd stage ask does Rule 22 apply or § 1335 (can’t mix and match the elements of the two)


If interpleader is granted, the first stage ends with a decree allowing the stakeholder to withdraw from the case and enjoining the claimants from taking any further actions against the stakeholder.  In modern day courts the stakeholders do not have to be totally disinterested, they can have acclaim also.  The insurance company can enter the claimant pool (i.e., the deceased defaulted on policy, didn’t pay premiums)


This process can start as a case itself or as a counterclaim cross-claim, or as a defense claimed by the stakeholder 


Will almost always be a state claim (not a Federal question)


Interpleader allocates the money at stake, it is a remedial statute to facilitate the money going to the claimants and also facilitates


Judicial efficiency


Protects the stakeholder from multiple suits/liability


Congress got it better than the courts on interpleader


Rule 22 – requires amount in controversy to exceed $75 and diversity of citizenship.  Stake of money will not establish MC with forum (exception is a foreign corporation that funnel’s all its money to deal with US through a New York bank)


§ 1335 – requires amount in controversy of $500 and “minimal diversity” among the claimants which is interpreted as complete diversity among the claimants, do not have to consider the stakeholder in the statutory diversity analysis


§ 2361 Process and Procedure for interpleader is nationwide service of process granted by the federal government.  Can be served in any state and state bound aries don’t matter and can’t claim inconvenience (using 5th Amendment Due Process and not 14th Amendment Due Process, which is limited to state boundaries).  Can serve process as long as in the US; however, interpleader doesn’t help you with foreign claimants.  Bottomline is you can’t make a PJ objection.  For statutory interpleader venue use § 1397 which is the judicial district in which one or more the claimants reside


For Rule 22 interpleader you must use the service method within the rules of the forum state, state long arm (for MC), or 100-mile bulge rule (can serve within 100 miles of any district court).  For Venue you use the standard venue rules – any state where all the defendants reside or where substantial act/omission/property took place or is located per § 1391


Interpleader problems will always have a pool of money and conflicting/multiple plaintffs and questions asked will be


How may claims can I bring against defendant


How may claims can I bring against additional parties brought into suit  


Rule 18, Joinder of Claims and Remedies, is a completely and utterly liberal rule for all claims because it will facilitate judicial efficiency and if splitting cases up it could result in inconsistent verdicts.  Federal courts like to combine everything early in the process and then decide what to do with it later in the process such as severing or separate trials via Rule 42 which Consolidation; Separate Trials


Rule 18(a), Joinder of Claims, – a party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third party claims may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime as the party has against the opposing party.


Rule 17, “Parties Plaintiff and Defendant; Capacity,”  identifying parties who may sue and be sued, identifying who has a true stake in the suit (real party)


Capacity (17c) – goes to issue of representation of a person who cannot represent himself (legal infants and incompetents and will usually have an administrator) – designed to protect a party by ensuring that she is represented adequately.  So a representative will be appointed to advance the interests of a minor or a mental incompetent who might not be able to understand fully the nature of the issues involved in the law suit 


Standing (17b) (deal with this in Constitutional Law) – system’s interest in hearing the case at law; otherwise, the Supreme Court would be issuing advisory opinions.  Standing is a concept, most relevant in the federal courts, used to ensure that the parties before the court will vigorously argue the legal claims at issue.  Present doctrine requires that the litigant suffer an injury, that the injury arise out of or relate to the litigation, and that the litigant have a personal outcome in the suit.


Real Parties in Interest (17a) (Europeans do this) – important because diversity of citizenship is to be determined by the real party in interest.  Example is the insurance company getting the insured to sue to manipulate jurisdiction.  Serves to protect the opposing party’s interest by ensuring that only the litigant who has a true stake in the outcome can sue or be sued.  This prevents situations in which a person might be sued by the person who holds nominal title to the claim and after successfully defending that claim, may be sued by the real party in interest.  


Rule 20, “Permissive Joinder of Parties,” allows you to join parties because of common nucleus of operative fact will give you facts common to the actions.  Will get SMJ per § 1367(a), Supplemental Jurisdiction, and PJ is all you will need to know


1367(a) is for all claims over which the federal court have original jurisdiction based on the Gibbs case which says the federal courts will have supplemental jurisdiction that are sol related to the original action because of a common nucleus of operative fact


1367(b) is supplemental jurisdiction for diversity of citizenship cases which says the courts will not have supplemental jurisdiction over claims that violate the diversity of citizenship rules (Owen v. Kroger case)


The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if


The claim raises a novel or complex issue of state law


The claim substantially predominates over the claim or claims which the district court has original jurisdiction


The district court has dismissed all claims over which it has original jurisdiction


In exceptional circumstances there are compelling reasons for declining jurisdiction


1367 only applies to SMJ, not PJ 


Must obtain PJ and SMJ before you can do joinder.  In joinder also try to get PJ and SMJ and if you can’t look to see if you are allowed supplemental jurisdiction (do table)


Joinder of parties is parallel for plaintiffs and defendants


If the joinder device begins with a “c” (cross-claim) it is between existing parties.  If a joinder device begins with an “i” it involves parties who are not the original parties to the claim 


RULE:  Any time your case in based on a firm federal question it will easy to join parties and get supplemental jurisdiction as long as the facts are intertwined


No piggybacking is allowed in diversity of citizenship cases.  Diversity rules of 1367b will not be changed for aggregation and supplemental jurisdiction (courts haven’t abolished diversity, have just become more restrictive with it).  Plaintiff can’t bring in other parties under Rules 14, 19, 20, and 24 if it is a diversity case and violated diversity


Discovery – Rule 26, Discovery Scope and Limitations


Unless otherwise limited by order of the court in accordance with these rules, the scope of discovery is as follows:


Parties may obtain discovery regarding any matter not privileged (attorney/client, work product protecting information developed for trial) which is relevant to the subject matter involved in the pending action whether it relates to the claim or defense of the party (used to be subject matter involved in the pending actions) seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition, and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter.  The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence (appalls the Europeans who view this as a fishing expedition and a cottage industry).  Sometime both parties in large litigations will stipulate to protective orders that act as umbrella protections for nonpublic documents


Rule 37 contains the sanctions for conduct during discovery, also Rule 26(g)(3) is mandatory sanctions for discovery (no safe harbor) because there is so much freedom in the discovery process


Court has not extended discovery rule into the grave (to disinter) or for HIV inflected of a blood banks (courts will say not entitled to know and probably wouldn’t help your case anyway)  


There is mandatory disclosure of certain information at the beginning of litigation (initial disclosures)


Names, addresses, phone numbers


Documents, data compilations, and tangible things (can be a list, not necessarily the info itself per Rule 34)


Computation of any damages


Any insurance agreements


District Courts can opt out of mandatory disclosures 


Depositions result in ¼ of objections (handled at trial) and interrogatories result in ¾ of the objections (can’t be used at trial because it is based on opinion)


Rule 33(d), the Shiftback Rule, going through boxes of business records 


Discovery in general:


The scope is broad and the  system facilitates open communication early in the process


Isolates information that might be in controversy between the parties


Can find out what testimony and other evidence is available on each of the factual issue (what kind of case it would be if it actually went to court)


Allows parties to make assessments about whether to litigate and to develop a range of settlement options


Summary Judgment


12(b)(6) motion to dismiss for failure to state a claim is a legal sufficiency issue and is done prior to discovery that states that one of the required elements is missing or the law doesn’t recognize the claim


Rule 56, Summary Judgment, states that a moving party is entitled to a judgment as a matter of law, there is no genuine issue as to any material fact and the moving party is entitled to a judgment as a matter of law.  It dispenses with the jury


A material fact is one which will affect the outcome of the case and a material fact raises a genuine issue if a reasonable jury could reach different conclusions concerning that fact 


Claim, counterclaim, or cross-claim may obtain declaratory judgment after the expiration of 20 days from the commencement of the action or thereafter


Modern cases have made the granting of summary judgment easier


The persuasion element (burden of proving the nonexistence of a genuine issue) is on the party who is moving for summary judgment.  The burden has two distinct components:


An initial burden of production that shifts to the nonmoving party if satisfied by the moving party


An ultimate burden of persuasion which always remains with the moving party


Court doesn’t have to deal with #2, until #1 is completed


NOTE:  the inquiry in summary judgment and a motion for a directed verdict are the same (case is so good that we don’t have to go to the jury)


If the moving party will bear the burden of persuasion at trial that party must support its motion for summary judgment with credible evidence using any of the material specified in 56c that would entitle it to a directed verdict if not controverted at trial.  Such an affirmative showing shifts the burden of production to the party opposing the motion and requires that party either to product evidentiary materials that demonstrate the existence of a “genuine issue” for trial or to submit an affidavit requesting additional discovery (must make a case that would entitle it to a directed verdict per Rule 50a, Judgment as a Matter of Law).


If the burden of persuasion at trial would be on the nonmoving party the party moving for summary judgment may satisfy the Rule 56 burden of production is either two ways


The moving party may submit affirmative evidence that negates an essential element of the nonmoving party’s claim or


The moving party may demonstrate to the Court that the nonmoving party’s evidence is insufficient to establish an essential element of the nonmoving party’s claim     


Summary judgment is particularly inappropriate where the state of mind is at issue (the inferences which the parties seek to have drawn deal with questions of motive, intent, or subjective feelings and reactions as opposed to whether an act occurred or something exists)


Rule 56c implies that the non-moving party must counter, but that isn’t always true especially if the moving party’s motion is insufficient


Supreme Court did away with the rule in 1986 that if there was a scintilla of evidence summary judgment couldn’t be granted – to send a message that summary judgment wasn’t being used effectively in the new age of excessive litigation


Can have partial summary judgments (on some of the cases or claims) per Rule 56(d)


The Anderson court said evidentiary standard can be considered in whether to grant summary judgment (dissent says it will be a paper trial on the merits and judge will be weighing the evidence).  As a result there is absolutely no downside to the defendant bringing in a summary judgment motion and the non-movant will bring out all his evidence to argue the motion and the defendant will have the entire trial strategy of the non-moving party pre-trial (and can decide whether or not to settle)    


Even after a ridiculous jury verdict you can get JNOV which basically reverses the jury’s verdict (also called Judgment After Trial)


Can also request a new trial


PJ, Venue, and service motions dismiss the case but don’t end it


 SMJ is a final adjudication and you go to appeals process


12(b)(6) ends case and you go directly to appeal


12(b)(7) – can’t go forward without “indispensable” party and also ends the case


Rules 18 and 20 are basic joinder rules that go to setting up the case in the first place


Always ask first “does the long arm reach?” because the court will never go to a constitutional issue if it can construe a statute instead (if the answer is no to the long arm reaching, there is no case).  If yes, must go on to do the MC and reasonableness tests to answer whether reaching me under my circumstances still violate due process.  Defendant must purposefully avail himself of the forum.  If long arm statute is mentioned in the exam, you must construe it 


Impleader must address PJ, SMJ, and venue


In exam she is telling you it is a state claim so you can know it is not a federal question and to key you into a diversity analysis


Do basis for SMJ first and then move to supplemental jurisdictions


Assume plaintiffs don’t have common, undivided interests in aggregation problems


Get supplemental jurisdiction for cross-claims even though permissive


Asahi was plurality ruling on stream of commerce


Burnham was plurality ruling on transient jurisdiction.  Scalia says presence and service is per se presence and Brennan says if defendant is temporarily present should treat him like a non-resident and use MC and reasonableness tests by asking


Did defendant voluntarily enter the forum (in air space)?


Is it unreasonable to assert presence?


General jurisdiction – not even clear that you have to do a reasonableness analysis because the contacts are so continuous and systematic that it is per se reasoanble
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