CONSTITUTIONAL LAW

1. Which of the following plaintiffs has the BEST standing?  If you have this question look for the answer choice where the plaintiff has personally suffered an injury.  If there are two such answers choose the plaintiff that has suffered a money loss or economic injury.

2. Questions that say the plaintiff is suing as a “CITIZEN” OR “TAXPAYER” deals with generalized grievance and the plaintiff will lack standing unless it falls into the exception that allows plaintiffs to challenge expenditures as violating the establishment clause (the parochial school exception).

3. If a question deals with declaratory judgment it is probably a RIPENESS question.

4. “REPUBLICAN FORM OF GOVERNMENT CLAUSE” answer is always “case dismissed” as the answer because it is non-justiciable political question.

5. Question will have two claims (a federal and a state claim) and if reversal of the federal claim does not change the outcome of the state claim them the Supreme Court cannot hear the case and vice versa if the reversal of the state claim does not change the outcome of the federal case the Supreme Court cannot hear it.  If deciding the federal claim changes the state claim then the Supreme Court can hear the case.

6. Question on FINAL JUDGMENT RULE means the Supreme Court can only hear cases where there has been a final judgment in the highest state court, the US Court of Appeals, or a 3-judge federal district court.

7. What is Congress’s authority to enact a law?  The WRONG answer is POLICE POWER (exception is police power for the military, Indian Reservations, federal lands, and the District of Columbia –MILD, Congress does not have a strong police power, it only has a MILD police power.

8. Congress’s power as to the general welfare – the correct answer must deal with Congress’s power to TAX & SPEND or its MILD police power.

9. It is always a wrong answer that says it was excessive delegation of legislative power (it has been this way since 1937).

10. Congress can give away its power (there is no limit) but Congress cannot take away (i.e., cannot take veto or executive power) is the rule for Congress delegating power.

11. If provisions of a treaty and a statute conflict, the latter will control and the earlier/former is invalid.

12. Senate approval is required for a treaty.

13. Senate approval is NOT required for an executive agreement.

14. Executive agreements can do what treaties do.

15. Executive agreements prevail over state law but never over the Constitution or Federal laws.

16. The President always wins in questions dealing with the use of American troops in foreign countries because he has broad powers.

17. It is unconstitutional for Congress to create a regulatory agency and have both Congress and the President appoint its officers.

18. Congress may invest the appointment of independent counsel (inferior officer because the AG can fire him) in lower federal court.

19. The President may pardon criminal acts, but not civil acts.  He may pardon federal crimes but not state crimes.

20. States may pass stricter environmental laws than the federal government requires UNLESS Congress prohibits it (preemption).

21. It is unconstitutional to pay a state tax out a federal treasury.

22. The negative implications of the commerce clause = Dormant Commerce Clause, which is the principle that state and local laws are unconstitutional if they place an undue burden on interstate commerce (it is inferred from the Constitution).

23. The privileges and immunities clause it always the wrong answer unless the case deals with the right to travel or move.

24. Dormant Commerce Clause and the Privileges and Immunities Clause analysis.  Always ask if the law discriminates against out of staters.  If there is not discrimination against out of staters, the Privileges and Immunities Clause of Article IV does not apply.  Use a balancing test to determine if the law burdens interstate commerce (i.e., the requirement to have round mud flaps in Illinois burdened interstate commerce and has no benefits).

25. Dormant Commerce Clause (DCC) question that has Federal Court striking down state law as violating DCC and then Congress approves the state law – this is Constitutional.

26. Most important for the Privileges and Immunities Clause is that there must be discrimination against out of staters.

27. If plaintiff is a corporation use DCC in your analysis.

28. If plaintiff is a citizen use both DCC and P&I analyses.

29. The rule for state taxation of interstate commerce is that the states may not use their tax systems to help in-state businesses.

30. Discrimination never violates the 13th Amendment, only slavery violates it.  Discrimination can violate Congressional statutes enacted under the 13th Amendment. 

31. If there is an answer with privileges/rights as an answer relative to DP the answer is always wrong because the court now uses an ENTITLEMENT analysis.

32. Every exam will have a rights/privileges and it will be WRONG because the court now used an ENTITLEMENT analysis.

33. QUESTION.  A person works for the government and the government promises the person a job for the next year and the government fires the person after six months will be a DP violation (as opposed to the person employed by a university who had a year to year contract with no expectation of that contract would be renewed and was fired is not a DP violation).

34. Examples of procedures required for PROCEDURAL DUE PROCESS.

a. Before WELFARE BENEFITS can be terminated there must be notice and a hearing.

b. When SOCIAL SECURITY benefits are terminated there need only be a post-termination hearing.

c. When a student is disciplined by a public school there must be notice of charges and an opportunity to explain, but there is no requirement for a trial type of hearing.

d. There must be notice and hearing before parents’ right to child can be terminated.

e. PUNITIVE DAMAGES require jury instructions and judicial review to ensure reasonableness.  Excessive punitive damages violate DP.

f. Except in exigent circumstances prejudgment attachment and government seizure of assets must be proceeded by notice and hearing.  DP does not require an INNOCENT OWNER defense (example is wife’s car being seized when husband was charged with being with a prostitute).

35. TIP.  The Fourteenth Amendment never applies to the Federal government (use the 5th Amendment for the Feds).

36. The Court has recently been hostile to numerical set-asides.  Only case allowing set-asides is the Alabama state trooper case wherein the set-aside is a remedy for clearly proven past discrimination.

37. Height and weight requirements wherein 40% of men and 2 % of women meet the requirements will get rational review and be found constitutional because there is no discriminatory intent (race and gender classification require both DISCRIMINATORY PURPOSE AND INTENT.

38. Discrimination based on economic stereotypes that women are dependent on men are unconstitutional such as women always getting alimony or survivor benefits and men to given the same right.

39. QUESTION.  Government mandatory retirement and an equal protection claim is always constitutional.  The government will always prevail.

40. Poll taxes are always unconstitutional.

41. Property ownership for voting or holding office is almost never allowed.

1. Property ownership requirement was constitutional for a water district election.

42. TIP.  Voter approval does not justify deviation from one person, one vote.

43. Free Speech Methodology: Content based v. content neutral restrictions.  Content- based restrictions on speech generally must meet strict scrutiny.  There are two types of content-based laws:  SUBJECT MATTER RESTRICTIONS AND VIEWPPOINT RESTRICTIONS.   Content-neutral laws burdening speech generally need only meet intermediate scrutiny.

44. Gag orders on the press to prevent prejudicial pre-trial publicity are not allowed and are unconstitutional.

45. QUESTION.  An appealing victim and a nasty speaker and the speaker is prosecuted under law that forbids fighting words and the answer is always that the law is unconstitutional because it is vague and overbroad.

46. SYMBOLIC SPEECH

1. Flag burning is protected speech

2. Burning draft card is not constitutionally protected speech

3. Nude dancing is not constitutionally protected speech

4. Burning cross or painting swastika is protected (government cannot outlaw either but can pass laws for the property damage)

5. Penalty enhancements for hate motivated crimes are constitutional

6. Contribution limits in campaigns are constitutional, expenditure limits are constitutional (unconstitutional to limit sending money to many committees or buying the ads personally

7. Anonymous speech is protected.

47. QUESTION.  Limiting the number of adult bookstores or movie theaters located on a block or can only occupy 5% of the city.  EROGENOUS ZONING IS PERMISSABLE.

48. QUESTION.  NYC ordinance that required concerts to use city equipment and sound engineers for noise controls and the Court upheld this (promoters wanted decibel restrictions) saying that NY did not have to use the least restrictive alternative

49. NON-PUBLIC FORUMS are government properties that the government can and does close to speech.  Examples:

1. Military bases

2. Areas outside prisons and jails

3. Ads on city buses

4. SIDEWALKS ON POST OFFICE PROPERTY

5. Airports (but not distribution of leaflets and MAY limit solicitation of money)

6. Candidate debate sponsored by government owned TV (can exclude a 3rd party from the debate)

7. Christmas decorations on government properties if there are symbols for more than one religion and also a secular symbol.

8. Lemon Test for SEX (SECULAR purpose, the EFFECT cannot be to advance religion, and there must not be EXCESSIVE entanglement with religion).

50. A government subsidy is insufficient for a finding of a state action in establishment clause (religious freedom) cases.

51. The court is willing to use the entanglement exception for a finding of state action in discrimination cases but not DP or free speech (most of the time). 

COMMERCIAL PAPER

1. What are the fundamental issues in commercial paper problem?  1) Person with the instrument want to get paid, 2) Person obligated on the instrument does not want to pay, and 3) Person paid the instrument and now wants to recover money form the person paid or someone else.

2. Does Texas enforce oral stop payment orders on checks?  NO.

3. What are the 8 steps for analyzing a CP questions?  !) Identify the type of paper, 2) Identify the parties, 3) Determine if the instrument is negotiable (the form of the instrument), 4) Determine if the instrument was properly negotiated (the transfer process), 5) Determine if transferee is a HDC, 6) Determine plaintiff’s cause of action (contact, warranty, tort, or not properly payable), 7) determine defendant’s defenses, and 8) if defendant is held liable can he pass the liability on to another party.

4. IDENTIFY INSTRUMENT AND PARTIES SECTION (II)

5. What is a note?  A promise to pay that is a two party interest (car or student loan)

6. Who is the maker?  The promisor or the obligor – the person who promises to pay

7. Who is the payee?  The promisee – the person entitled to the payment (money).

8. What is a certificate of deposit?  Note issue by a financial institution wherein the financial institution acknowledges receipt of the money and promises to repay the money to the payee/depositor.

9. What is a draft?  It is an order to pay money and it is a 3 party instrument

10. Who are the parties to a draft?  The drawer, the drawee, and the payee.

11. Who is the drawer?  The person ordering payment (you are the drawer on your check)

12. Who is the drawee?  The person making the payment (in the check context it is the bank).

13. Who is the payee?  The person to receive payment/money (the person cashing the check).

14. What is a check?  A type of draft

15. What are the requirements for something to be a check?  1) A financial institution must be the drawee and 2) It is payable on demand (POD)

16. What are the different types of checks?  1) Ordinary check, 2) Certified check (ordinary check that bank has accepted and agreed to pay), 3) Cashier’s check (drawer and drawee are the same bank and the person buying the check is the remitter), 4) Teller’s checks (check drawn by one bank on another bank/any financial institution, and 5) traveler’s check (demand instrument requiring countersignature by a person whose specimen signature already appears on the instrument)

17. What is a demand draft?  A draft not signed by the drawer but created with the drawer’s authority so that a third party can get paid from the drawer’s account at a bank.

18. Who is usually the 3rd party in a demand draft?  Seller in an internet or telephone transaction or when you pay your bills over the phone by giving creditor your checking account number.

19. NEGOTIABILITY (III)

20. What is the meaning of negotiability and when is it determined?  It refers to the form of the instrument determined at the time of issuance

21. Can negotiability ever change?  NO, it can never change.

22. What if instrument says it is non-negotiable?  Then it is non-negotiable UNLESS it is a check (opting out of negotiability)

23. Can you ever opt in?  NO.

24. Are Checks ever non-negotiable? NO.

25. What are negotiable instruments?  Contracts that to a higher level.

26. Why is negotiability important?  In normal contract law a transferee gets no better rights than a transferor but if the paper is negotiable (form) and properly negotiated (transferred) it may reach the hands of a special good faith purchaser called a HDC

27. What does the HDC get?  HDC obtains better rights than transferor and thus can get paid from obligor even though obligor has defenses (good reasons not to pay under normal contract law).

28. What if the instrument is non-negotiable?  It is just a normal contract and you do not get the special rules of a commercial paper (it is still valid and enforceable).

29. What are the 8 elements of negotiability (MEMORIZE)?  1) Must be in writing, 2) signed by the maker or drawer, 3) Unconditional promise or order to pay, 4) Fixed amount and the presumption is no interest a silent instrument, 5) Payable in money, 6) No other undertaking or instruction, 7) Payable on demand or a at a definite time, and 8) Contains the word of negotiability (bearer or order language) 

30. Is there a requirement as to what it is written with or on?  NO

31. What will constitute a signature of the maker or the drawer?  Any symbol executed or adopted by a party with present intent to authenticate a writing.

32. What are examples of a signature?  Traditional signature, trade or assumed name, “X”, initials, X writing Y’s name without authority, acts as X’s signature (forgery), typewritten, signature stamp, thumb print, and computer generated

33. What is the UCC presumption of conditional promise or order to pay and therefore non-negotiable?  1) Express condition to payment (promise to pay IF you make the highest grade), 2) Promise or order SUBJECT TO or GOVERNED BY another writing (these magic words destroy negotiability), 3) Incorporation by reference, rights or obligations are in another writing (always destroys negotiability)

34. What items do NOT make a promise or order to pay conditional?  1) Statement of Consideration, 2) Reference to another writing using the words AS PER or IN ACCORDANCE WITH, 3) Incorporation f by reference exceptions that do not hurt the holder, 4) Limitation of payment to a particular fund or source (payment from summer 2003 wheat crop), 5) Countersignature, 6) Consumer protection language (as required by law, but it will prevent a holder from being an HDC)

35. What are ways that interest may be stated, which do not violate the fixed amount requirement?  1) as an amount of money ($3.82), 2) Fixed or variable rate (5%), or 3) reference to an outside source (2% above prime rate).

36. What does failure to state an interest rate result in?  The Judgment rate.

37. What is the presumption relative to a silent instrument?  That it bears no interest.  There is a presumption of no interest.

38. What does the requirement that a neg instrument be payable in money mean?  1) it must be the medium or of exchange adopted by the domestic or foreign government, 2) it cannot payable in goods or services, 3) It includes foreign money, 4) as between words vs. figures the words prevail.

39. What does the “no other undertakings or instructions” requirement for negotiability mean? 1) Promises concerning collateral are fine, 2) Confession of judgment clauses are unenforceable under Texas law (but including it does not harm the negotiability of the instrument)

40. What crates a payable on demand instrument?  Express language (“on demand” or “at sight”) or, if silent, it is a demand instrument

41. What creates a requirement for payment at a definite time?  1) Express statements, 2) Permitted date change matters that do not prevent instrument from being payable at a definite time  

42. What types of express payment statements are in negotiable instruments?  Express statements stated in the instrument, fixed period after sight, or time is readily ascertainable at the time the order or promise is issued (first day of fall 2003).

43. What are permitted date change matter that do not prevent instrument from being payable at a definite time?  1) Prepayment of instrument clauses, 2) acceleration of due date, and extensions of due date.  

44. Is payment “when Uncle Fred dies” OK?  NO it is not ascertainable

45. What kinds of extensions of due dates can you have?  1) By the holder to any time if the holder h as the right to extend, 2) By obligor to a later definite time stated in the instrument, and 3) automatically upon a condition stated in an instrument to a later definite time stated in the instrument.

46. What are 6 examples of bearer language?  1) payable to bearer, 2) payable to the order of bearer, 3) any indication that possessor is entitled to payment , 4)  no payee stated, 5) to cash or to order of cash, and 6) not payable to identified person

47. What is order language?  A check payable “to the order of Bob Gedies” is order paper.

48. What is the exception for checks?  A check that says “payable to Bob Gedies” is still negotiable even though it does not have bearer or order language. 

49. What does the date you write on a check denote?  It is the date it is issued, not the date it is due.

50. If the instrument contains both order and bearer language which controls?   The bearer language controls

51. NEGOTIATION (IV)

52. What is negotiation?  Transfer of a negotiable instrument so transferee is a holder

53. What are examples of negotiation?  Payee transfers the instrumetn to a 3rd party as payment for a sale, to donee as a gift, or to bank to deposit in payee’s account

54. How do you get holder status?  it requires possession of a negotiable instrument and good title.

55. What does the method of obtaining good title depends upon?  The words of negotiability used.

56. What does Bearer paper need to have good title for negotiability?  POSSESSION ONLY

57. What does Order paper require to have good title for negotiability ?  POSSESSION and NECESSARY INDORSEMENT

58. What is an indorsement?  It is a signature on the back of the check by someone other than the maker, drawer, or acceptor 

59. What is a BLANK INDORSEMENT?  It is the payees’ signature only (turn the check over and sign it).  It is the simplest type of indorsement. 

60. What does a blank indorsement create?  It creates BEARER PAPER regardless of the original words of negotiation used, which is good even for a thief.  Also, further negotiations may be by transfer or possession alone.

61. If Bob Gedies indorses a check that is payable to “Bob Gedies” what type of indorsement has he made?  A blank indorsement that creates bearer paper.

62. What are SPECIAL INDORSEMENTS?  Payee’s signature plus the designation of new person to whom instrument is payable (specifies new owner of the instrument)

63. What does a special indorsement create?  It creates ORDER PAPER

64. What are RESTRICTIVE INDORSEMENTS?  Such as “for deposit only.”  It limits what may be done with the instrument.

65. How do you identify the person to whom the instrument is payable (G. Bush, Sr. or G, Bush, Jr.)?  The intent of the issuer determines initial payee.

66. What type of indorsement is needed for multiple payees if the word AND is used?  AND requires all payees to indorse.

67. What if the word OR is used? Requires either one to sign (anyone can sign).

68. What if the instrument is transferred for value?  Transferee has a specifically enforceable right to the transferor’s indorsement.

69. Does the depository bank become a holder even without the transferee’s signature?  Yes even if payee deposits check (without signature) in payee’s account

70. What if the payee’s name is misspelled?  Can use either the correct or incorrect name but a person giving value for the check may require indorsement in both names.

71. Is negotiation effective even if a payee is a minor, incompetent, under undue influence or duress?  Yes, a payee lacking capacity may still effectively indorse.

72. HOLDER IN DUE COURSE (V)

73. What is the right of a mere holder?  The right to enforce payment, which is usually all you need.

74. When is HDC status important?  When the obligor raises a defense to payment such as when the maker of a note does not want to pay because a product was defective – mere holder would lose under basic contract law but an HDC has better rights and could prevail (it is like being injected with a heavy duty antibiotic that fights off attacks.

75. How do you determine if someone is an HDC (the elements of HDC)?  HAVING (holder, authenticity, value, instrument, notice, and good faith) is the mnemonic for determining HDC

76. What makes an instrument authentic?  Instrument does not bear such evidence of forgery or alteration or is not otherwise so irregular or incomplete as to call its authenticity into question.

77. What must the holder pay to deserve special treatment? Pay value (cannot receive as a gift)

78. Is past consideration considered value?  YES

79. Is there good faith and value if you only pay $100 for a $10,000 instrument?  NO.

80. What is required for good faith?  Honesty in fact (subjective test) and observance of reasonable commercial standards of fair dealing (objective test).

81. What type of notice must an HDC have?  Actual knowledge (a subjective test) and receipt of a notice or notification of it.  From all the facts and circumstances known to the person at the time in question (subjective element) the person has reason to know that it exists (objective element).  HDC must be without notice at the time of instrument acquisition

82. Does filing in the public record put a person on notice?  NO

83. Will getting a check 90 days after issue provide notice and defeat HDC status?  YES.

84. Does overdue interest serve as notice?  NO, just overdue principal.

85. Does an instrument that has been dishonored (NSF) provide notice?  YES

86. Does uncured default with respect to a payment of another instrument issues a part of the same series provide notice?  YES

87. What else provides notice to a holder?  Unauthorized signature, any alteration, any claim, any defense or claim in recoupment (counterclaim, obligor’s counterclaim against payee that arose out of the transaction (any reason obligor does not want to pay such as minority, lack of capacity, or fraud).

88. What is the SHELTER RULE?  Transferee (who does not meet requirements for HDC) has rights of transferor.  Even if a holder does not qualify as HDC, person may still have rights of HDC by shelter.

89. When will a person not get HDC rights under the shelter rule?  A person who was a party to fraud or illegality affecting the instrument cannot get HDC rights by shelter.

90. Who has BOP?  The person claiming HDC 

91. What does the transfer of an instrument vest in the transferee?  The rights that the transferor had (like property rights).    

92. Does someone under the shelter rule become an HDC?  NO, he does not become a HDC, he only has the rights of an HDC.

93. RIGHTS OF HOLDER IN DUE COURSE (VI)

94. What can defeat the rights of a HDC?  Real defenses

95. What are the real defenses?  1) Infancy, 2) Duress which voids obligation, 3) Lack of legal capacity making the obligation void, 4) Illegality making obligation void, 5) fraud in execution, 6) Discharge in (Insolvency) Bankruptcy, 7) Alteration, and 8) Unauthorized signatures and forgeries

96. When is infancy of obligor a real defense?  To the extent it is a defense to simple contract under Texas law.

97. What is duress that voids obligation?  If it is duress under state law would make it void (rather than voidable).

98. Give an example of illegality making an obligation void?  Holder gets the instrument for selling drugs

99. What is another name for fraud in the execution?  Fraud in the factum.

100. What test do you use for fraud in the execution?  Excusable ignorance test in which merely stating that you signed something without knowing what it was is not enough.

101. What are examples of fraud in the execution?  1) Signer lacked knowledge of instrument’s character or essential terms and 2) Signer lacked reasonable opportunity to learn of the instrument’s character or essential terms.

102. Is the HDC protected from personal defenses?  YES.

103. What are examples of personal defenses?  Failure of consideration such as non-delivery of goods and non-performance of services, breach of warranty, fraud in inducement, and payment (scary- make sure you get the note back marked paid)

104. What is fraud in the inducement?  Maker knows maker is signing a promissory note but is misled regard quality of goods or maker signs note without reading it because maker was in a hurry.

105. Is the HDC free from claims of others to the instrument?  Yes, no claimant can take an instrument from an HDC.  The HDC is the prefect defendant.

106. OCNTRACT LIABILITY (VII)

107. What is the basis for contract liability on an instrument?  The person’s signature.

108. Do signatures of agents bind principals?  YES, follow general contract law.         Does the signature of the agent bind the agent?  Assume agent sign’s agent’s name and that the principal is bound.

109. Is the agent that signs his own name personally liable, when will the agent escape liability?  If the principal is identified in the instrument and the signature unambiguously shows it was made on behalf of the principal.

110. If agent did not do the two things to avoid liability will he be liable to a HDC?  YES, unless the agent can prove that the holder had NOTICE of the representative nature of agent’s signature

111. Is agent liable to a non-holder in due course?  YES, unless agent can prove that the original parties did not intend for the agent to be liable (easier for agent to escape liability).

112. Is an agent for drawer liable if principal’s name is on the check?  NO, this is a special rule for checks and agent has no liability if principal’s name is on the check.

113. What if the agent is not authorized?  It is a forgery and the alleged agent is bound but not the purported principal.

114. What is the liability of the maker of the note (your student loan)?  Primary liability and maker must pay instrument when it is due according to its terms at the time it was issued.

115. Who is the maker liable to?  He is liable to holder or any indorser who paid for the instrument.

116. Can maker raise defenses?  YES, but their effectiveness depends on the status of the holder (i.e., HDC or not).

117. What is the liability of the drawer of the draft?  Drawer may not disclaim liability on a check (i.e., putting without recourse after your signature) but may disclaim liability on other drafts.

118. What two conditions must be satisfied for drawer to have secondary liability?  Presentment and dishonor

119. If the phone company waits 30 days to cash your check are you still liable?  YES unless your drawee bank has become insolvent.

120. May an indorser disclaim liability?  Yes, can indorse check as “Bob Gedies, without recourse.”

121. What is the disclaimer effective for?  Merely to pass title and it prevents Bob from incurring contract liability  

122. What is the ORDER OF LIABILITY in commercial paper?  People are liable to each other in the order of their signatures.  Bring suit against prior indorsers for payment.  You are liable to LATER indorsers.  The Paul, Susan, and Tom example on page 25.

123. What is the secondary liability of indorsers?  Indorsers are only liable after presentment, dishonor, and notice of dishonor.

124. How many days can you hold an indorser laible?  30 days, if someone indorses a check over to you, you need to cash it within 30 days.

125. If the check was dishonored how many days does the second indorser have to go after the first indorser?  Notice of dishonor to Indorser is required within 30 days of dishonor.

126. What is the liability of your bank (drawee) on check you have written on your account?  The general rule is a drawee makes no negotiable instruments contract.

127. What does acceptance or certification by the bank result in?  Discharges the drawer and all prior indorsers.

128. Can the drawee be sued for failing to accept a draft?  NO, the drawee has not obligation to accept a draft (they have not signed the instrument anywhere).

129. What is the status of contract actions once the drawee bank finally pays a check?  Contract actions by the drawer and indorsers may no longer be pursued and the drawee bank may not recover on the check from the persons he paid unless there is a breach of a presentment warranty.

130. Is a drawee bank who pays on a forged indorsement liable?  Yes he is liable to the payee in conversion.

131. What is required of a person suing in convererion?  He must have received the instrument (no liability if the check was lost in the mail and payee never received it).

132. What is the general rule of payment of checks after the drawer’s death?  Drawee bank may continue to pay checks until it knows that the drawer has dies and has a reasonable opportunity to act on that knowledge.

133. What is the effect of the notice of death on the drawee bank?  Drawee bank may pay for no more than 10 days after drawer’s death if the bank knows of the drawer’s death.

134. What if someone claiming an interest in the account requests the drawee bank to stop paying the drawer’s checks immediately?  The bank must comply.

135. What is final payment?  It occurs when the drawee bank pays the item in cash or does not revoke a provisional settlement by the midnight deadline.

136. What is the MIDNIGHT DEADLINE?  Midnight of the next banking day after the banking day of receipt.

137. What is an ACCOMODATION PARTY?  A co-signer, surety, or guarantor (the person with good credit).  A person who signs an instrument to lend his or her credit to another party but does not receive any direct benefit (i.e., does not receive any of the borrowed money).

138. Who is the Accommodated party?  It is the person with bad credit.

139. Who is the holder?  The creditor/obligee, the person who wants assurances.

140. What is an accommodation party’s liability?  If you sign like a maker, you are liable like a maker.  You are liable in the capacity in which the accommodation party signs.

141. Is the accommodation party entitled to reimbursement from the accommodated party if they (the accommodation party)has to pay on the loan?  YES  

142. How can a Co-signer protect himself?  By saying “collection guaranteed only” and bank must first go against the bad credit person.

143. How can you demonstrate accommodation status?  Either by EXPRESS LANGUAGE or ANOMALOUS INDORSEMENT, 

144. What is an anomalous indoesement?  It is an indorsement by a person  who was not the holder of the instrument, an indorsement OUTSIDE THE CHAIN OF TITLE 

145. What is required for contract liability?  You need to have possession of the instrument

146. WARRANTY LIABILITY (VIII)

147. What is required for WARRANTY LIABILITY?  You do not need possession and the liability survives FINAL PAYMENT.

148. What creates warranties?  Transfer or presentment (NOT indorsement)

149. Can Drawees and makers sue for breach of transfer warranty?  NO because they get instruments presented to them, they do not transfer instruments.

150. What are the SIX transfer warranties? 1) Warrantor is entitled to enforce the instrument, 2) All signatures are authentic and authorized, 3) No alteration, 4) No good defenses against transferor (a perfect plaintiff warranty), 5) No KNOWLEDGE of insolvency warranty (only warranty that allows knowledge as a defense, in the first four knowledge is not required), and 6) If it is a demand draft (internet or telephone) the person identified as the drawer AUTHORIZED the instrument

151. Which transfer warranties do not require knowledge or notice to breach? 1) Warrantor is entitled to enforce the instrument, 2) All signatures are authentic and authorized, 3) No alteration, 4) No good defenses against transferor (a perfect plaintiff warranty)

152.    What does no good defenses against the transferor mean?  The instrument is not subject to any defenses, which could be successfully asserted against the transferor.  Thus, transferor warrants that if transferor were a plaintiff on the instrument, no defense that anyone has could defeat transferor.  It is a perfect plaintiff warranty 

153. Who makes transfer warranties?  Transferor who receives consideration.

154. Do transfer warranties arise in a gift context?  NO, the person transferring must receive consideration.

155. Can the drawee and the maker sue for breach of transfer warranty?  NO, they can never sue for breach of transfer warranty because they get instruments presented to then, not transferred

156. To whom are transfer warranties made?  Immediate transferee and subsequent transferees if transferor indorses.

157. How do transfer warranties work in a banking context?  The liability runs to any subsequent collecting bank even without indorsement

158. Can you disclaim the warranties on checks?  NO.

159. When can you disclaim warranties on non-checks? You can disclaim non-checks with the use of the language “WITHOUT WARRANTIES.”  However, you cannot use the language “WITHOUT RECOURSE” language because it is used to get rid of an indorser’s contract warranties.

160. Are presentation warranties and transfer warranties the same?  NO, Do not confuse presentment warranties and transfer warranties because they are mutually exclusive.

161. How many warranty causes of action can a plaintiff have?  A plaintiff can only have one of these warranty causes of action although a person might make both warranties (and that would be defendant).  It is never a correct to say that a plaintiff has both causes of action.

162. What are the PRESENTMENT WARRANTIES?  1) Warrantor is entitled to ENFORCE draft or obtain payment, 2) No alteration, 3) No KNOWLEDGE of unauthorized drawer’s signature 

163. Who makes presentment warranties?  Presenter and previous transferors (these persons will be defendants in a breach of presentment warranty case).

164. Who is the presentment warranty made made to?  Made to parties who oay in good faith such as maker of note, drawee and acceptor of draft

165. What warranties do you make when you cash our paycheck (unaccpeted draft presented to drawee)?  1) Warrantor is entitled to enforce draft to obtain payment, 2) there is no alteration, 3) there is no knowledge of unauthorized drawer’s signature 

166. What is the warranty when other instruments are presented such as dishonored draft to indorser or note to maker?  Warrantor is entitled to enforce draft or obtain payment.

167. OTHER ISSUES (IX)

168. How can a holder discharge an obligation?  By surrendering instrument to obligor, destroying it, or canceling it (writing void on it)

169. What is effect of instrument on underlying obligation?  Payment by certified, cashiers or tellers check discharges the obligation (same as cash) and uncertified checks and notes suspend the obligation until the instruments are paid and then the obligation is discharged.

170. What if check is dishonored?  Holder may sue on either the instrument or the underlying obligation.

171. What if the person in possession cannot produce the original instrument?  Person must have been in possession when the loss occurred, the loss cannot be due to transfer or lawful seizure and the person cannot reasonable obtain the original, and 4) Security or bond may be required to protect the payor

172. Can a bank charge a customer’s account even if it causes an overdraft?  yes.

173. Can a bank pay a post-dated check?  YES, unless the customer gives the bank notice and describes the check with reasonable certainty.

174. Who is allowed to stop payment (FREQUENTLY TESTED) on a check?  Only the drawer (the bank’s customer), no other parties may do so 

175. Are Oral stop orders are enforceable in Texas?  NO, 

176. What is required of a stop order in Texas?  Must be in writing that is dated, signed, and describe the item with certainty which is account #, check #, and amount

177. How long is a stop order on a check valid?  It is valid for 6 months 

178. Can a stop order be renewed?  YES, it can be renewed.

179. What are a Bank’s defenses for paying on a stop payment order?  1) Stop payment order did not comply with requirements or 2) No loss (payee was an HDC and person would have had to pay the check even if the payment were stopped)

180. Who can stop payment on cashier’s and teller’s checks?  The remitter cannot stop payment, only the drawer bank may stop payment.

181. Is it likely for drawer bank to stop payment on a cashier’s check?  NO, because the bank risks liability for expenses, lost interest, and consequential damages.

182. What is wrongful dishonor?  Drawee dishonoring a properly payable check.

183. What are the bank’s defenses for WRONGFUL DISHONOR?  Bank’s defenses are 1) payment of the check would have overdrawn your check anyway or 2) the check is a STALE CHECK (over 6 months old, but bank may honor as long as it does so in good faith).  

184. Who can sue the bank for wrongful dishonor?  The drawer can sue the bank for wrongful dishonor but the payee cannot sue.

185. What damages can the drawer recover for wrongful dishonor?  All damages caused by the dishonor such as bounced check fee and expenses incurred defending prosecution for writing hot checks.

186. What is a payment is full check?  Check on which the drawer conspicuously indicated that cashing the check acts as payment in full of an existing obligation which is unliquidated or subject to a bona fide dispute.

187. What is the effect of a payment in full check?  The payment is full check operates as an accord and satisfaction if the payee cashes the check.

188. What are the exceptions to a paid in full check?  If the Payee returns the money within 90 days voids the satisfaction and accord or if the payee is an organization and had previously notified the drawer of a particular person or address to send payment in full checks.

189. FORGERY AND ALTERATION (X)

190. What is essential when dealing with forgery?  Determining whose signature was forged because different rules will apply.

191. If the maker’s signature is forged, is the maker liable?  NO, the alleged maker is not liable since maker’s signature does not appear on the note.

192. Can the alleged maker ratify the forgery?  YES or his conduct may be such that he is precluded denying the forgery

193. What is the forger is liable for?  Forging the maker’s signature.  He is liable for the note because his signature appears thereon

194. Who is liable for a forged drawer’s signature?  The alleged drawer is not liable, drawee bank must re-credit alleged drawer’s accoutn as check was not properly payable unless bank has a defense.

195. Will bank be able to pass on loss via breach of presentment warranty?  Normally no, because the parties had the right to enforce the forger’s obligation.  

196. What risk does the drawee bank take?  The drawee bank takes the risk that drawer’s signature is unauthorized unless presenter KNEW it was unauthorized. 

197. Is the alleged drawer liable for a forged drawer’s signature?  NO, the alleged drawer is not liable because he did not sign the check.  

198. What must the bank do if there was a forged drawer?  The bank must re-credit your account because the check was NOT PROPERLY PAYABLE.  The forger is the real drawer.

199. What are a Bank’s defenses to not re-crediting your account that has been subject to forgery?  1) DRAWER’S NEGLIGENCE (proven with the bank statement rule) 

200. What is the BANK STATEMENT RULE?  You have a duty to inspect your bank statement and canceled checks and if customer does not and hte banck can prove a loss beyond the original mistaken payment (i.e., did not catch the forger because you did not look at your bank statements).  

201. How long do you have to inform the bank of forged checks?  If you do not let bank know of forged checks within ONE YEAR then you cannot have your account re-credited

202. What is the repeat offender rule?  It only gives you 30 DAYS to report it to the bank, if the same person is forging a series of checks, the drawer must report the forgeries within 30 days of when the statement was available.  If the drawer does not do so the bank will not re-credit the account for the subsequent forgeries by the same person.

203. What is the effect of forgery of the payee’s name if it is bearer paper?  Since indorsement is not necessary to negotiate bearer paper, forgery of an indorsement is irrelevant because an indorsement is not needed to transfer bearer paper.

204. How does forgery affect order paper?  Forgery breaks the chain of title and check is not properly payable.  Accordingly, the drawer may demand that the drawee bank re-credit the drawer’s account as the check was not properly payable.    

205. What is the imposter rule (estoppel to deny validtiy of forged indorsement)?  There are situations where the maker or drawer is deemed to have acted carelessly in issuing a check and thus have contributed to the forgery.  It is the drawer’s fault for the forgery taking place under the IMPOSTER RULE (must determine identity of payee, nature of authority, or supervising corporate officer) and FRAUDULENT INDORSEMENTS BY EMPLOYEES (for employees that are entrusted with checks such as bookkeeper who indorsed checks with boss;s signature, but does not apply to janitors).

206. To whom will the imposter rule apply?  Agents, corporate treasurer, corporate treasurer’s secretary, etc.

207. What is the liability of the drawee bank?  Conversion laibility ot payee.  Payee can sue payor bank (as well as depository bank and non-bank convertor) for conversion and “not properly payable liability to drawer” which is where the drawer of check can sue the payor/drawee bank since a check with forged payee’s name is not properly payable.

208. Is the drawee bank protected from double liability?  YES, a successful conversion action against drawee by payee will eliminate drawer’s not properly payable action.

209. What are a bank’s defenses?  Imposter rule, Fraudulent indorsement by EE entrusted with check, drawer’s negligence, and failure to timely sue (drawer must sue within 3 years)

210. If the bank pays who will the bank want to pass the liability on to?  Bank can sue the presenter and those prior to the presenter for breaching presentment warranty of entitled to enforce (the forged indorsement broke the chain of title such that no one could become a holder)

211. Who will the transferor try to pass liability on to and how?  The presenter who loses to the payor for breach of presentment warrant of good title may sue entities further up the chain for breach of the various transfer warranties of 1) entitled to enforce, all signature authentic or authorized signatures, and 3) no good defenses (See example at bottom of page 43) 

212. What crime occurs if payee pays on a forged instrument?  It is conversion.

213. What is the time period (SOL) to sue for a forged indorsement? 3 years.

214. What are the two types of alteration?  1) CHANGE OF OBLIGATION or 2) UNAUTHORIZED COMPLETION

215. What is change of obligation?  Changing date, amount, names of payees, or interest rate

216. What is an unauthorized completion?  Instrument is completed in an unauthorized matter which affects the party’s obligation (authorized to complete check for $100 and completes it for $1,000)

217. What can the HDC enforce in a change of obligation alteration?  He can enforce the original amount in a change of obligation but not the enhanced amount.

218. What can HDC enforce in an unauthorized completion?  HDC can enforce for the full amount under an unauthorized completion

219. What is Alteration a breach of?  It is a breach of both the transfer and presentment warranties

220. What is the effect on a non-HDC?  If the change is fraudulently made by the holder of the note there will be a total discharge of the obligor ($0 owed on the note).

221. What if the change was not fraudulently made?  The obligor will be liable under the original terms of the note.

222. Who is a “NOT PROPERLY PAYABLE” action against?  The bank and the general rule is an altered check is not properly payable.

223. What are the bank’s defenses?  Negligence, if the drawer’s negligence substantially contributes to the alteration, the drawer will be precluded from asserting the alteration (leaving blank spaces on your check).

224. Is the bank statement rule an absolute preclusion to recovery?  YES

225. Who can bank sue for breach of presentment warranty of no alteration? The banks that passed the check to the paying bank and the presenting bank may sue up the transferor chain. 

SECURED TRANSACTIONS
1. What are Unsecured creditors called? GENERAL CREDITORS.

2. What is a Surety?  It is someone one who promises to pay if you don’t, also called an accommodation party or co-signer.

3. What is the purpose of collateral?  It gives the creditor incentive to pay

4. If Real property is used as collateral what must the creditor obtain?  Requires the creditor to obtain a mortgage or deed of trust over land

5. What is the subject matter of Secured transactions?  It involves a SECURITY INTEREST in personal property under Article 9 of the UCC.

6. What is ATTACHMENT?  It is a security interest that has been created.

7. What is PERFECTING a security interest? It is the mechanism of protecting the security interest from attack from others

8. What is Purchase Money Security Interest (PMSI)?  It is security interest where property is to be acquired with loan

9. What is the ANALYSIS FOR SECURED TRANSACTIONS (6 steps)?  1) Determine if it is subject to Article 9, 2) Classify the collateral, 3) Determine if a security interest has been created, that is, has attachment occurred, 4) Determine if a security interest has been perfected, 5) Determine the combatants over collateral, and 6) Apply property priority rules and rules regarding repossession

10. SCOPE OF ATRICLE 9 (II)

11. What is the Subject matter of Article 9? 1) Collateralized Transactions (personal property and fixtures), 2) Sales of Receivables, 3) Consignment (Not all consignments are subject to Article 9), 4) Agricultural Liens Created by Statute, 5) Lease-Purchase Agreements.  

12. What is a collateralized transaction?  Any transaction, regardless of its form, which is INTENDED to create a security interest in personal property or fixtures.

13. What kind of property can be collateralized?  1) Property already owned by the debtor, 2) Property to be acquired with loan (a purchase-money security interest), or 3) After acquired property to be acquired in the future

14. What is the sale of receivables for Article 9 purposes?  The outright sale of accounts, chattel paper, payment in tangibles, and promissory notes (factually difficult to differentiate a sale of these from a sale of property.

15. What is considered receivables?  Accounts, chattel paper, payment in tangibles, and promissory notes

16. What agricultural liens are covered by Article 9? Non-possessory liens on farm products created by state law in favor of those who provide goods and services to a farmer.

17. How are lease purchase agreements handled under Article 9?  Looks to see whether a lease is actually an installment sale.  

18. When is a lease really an installment sale?  1) Lessee cannot terminate the lease and 2) The lease term is equal to or greater than remaining economic life of goods OR 3) Lessee owns at the end of the lease term, OR 4) Lessee has the option to buy for nominal consideration at the end of the lease period.

19. When are Consignments subject to Article 9? Must be the following to be subject to Article 9:  1) Consigned goods must be worth a total of $1,000, 2) Consignor did not use the good for personal family or household purposes, and 3) The Potentially Deceptive Consignee 

20. Who is a potentially deceptive consignee?  1) Consignee deals with GOODS OF THAT KIND under a name other than the consignor’s name, 2) Consignor is not an AUCTIONEER, and 3) Consignee is not generally known by the consignee’s creditors to be substantially engaged in selling consigned goods.

21. What is excluded from Article 9?  1) Rights governed by federal law  (ships, airplanes, RR cars and engines and Supremacy Clause trumps Art. 9), 2) Real Property (except for fixtures), 3) Tort Claims (except for consumer tort with no PI), 4) Deposit accounts in consumer transaction (but covers business saving and checking accounts), 5) Statutory liens (LL lien and mechanics and artisans lien), and 6) Wage assignments.

22. CLASSIFICATION OF COLLATERAL

23. Can an item be more than one type of collateral?  NO

24. From whose perspective do you classify collateral?  The debtor’s.   

25. What are GOODS?  Generally, movable items and fixtures that includes standing, growing crops, and unborn animals.  

26. What are not goods for Article 9 purposes?  Goods do not include money and minerals before extraction and collateral that fits into other categories.

27. What if a good has multiple uses?  The principal use is determinative

28. What are the SUB-CATEGORIES OF CONSUMER GOODS? 1) Consumer Goods, 2) Equipment used for business purposes, 3) INVENTORY, 4) FARM PRODUCTS 

29. What are consumer goods?  Good used for personal, family, or household purposes

30. What is “equipment used for business purposes” in Article 9?  Used primarily in business including farming or a profession, goods bought by a non-profit and governmental subdivision or agency, 

31. What is the default category of goods?  Equipment is the default category if it cannot be classified elsewhere.

32. What is inventory?  Sale or lease to others in the ordinary course of business, raw material & WIP, consumed materials (i.e., office supplies)

33. What are farm products for Article 9 purposes?  Must be in possession of a farmer and un-manufactured (crops, livestock, and supplies used in a farming operation).

34. What are the categories of semi-tangible and intangible property?  1) Instruments, 2) Documents, and 3) Chattel Paper, 4) Account, 5) Deposit Accounts, 6) Investment Property, 7) Commercial Tort Claims, and 8) General intangibles. 

35. What do instruments represent?  Money

36. What are examples of instruments and what UCC Article governs them?  Article 3 governs promissory notes, drafts, checks, and CDs.

37.  What are documents?  Writings that represent goods (Documents of Title under Article 7) that include a warehouse receipt for goods in storage and a bill of lading for goods in transit.

38. What is chattel paper?  Single writing or group writings evidences by two things:  1) monetary obligation such as a promissory note and 2) a security interest in or lease of goods.

39. What is an account?  Any right to payment for good sold or lease or services rendered not evidences by an instrument or chattel paper (they typical AR of a business).  It includes contract rights not yet earned by ?, computer SW license, and credit care receivables.

40. What are deposit accounts?  Accounts with financial institutions (checking, savings).

41. What is investment property?  Stocks, bonds, mutual fund, commodities contracts, and brokerage accounts.

42. What is an example of a business tort claim?  Unfair competition action

43. What are general intangibles?  Any other type of personal property, except money, including copyrights, goodwill, patents, trademarks, and liquor license.

44. What are proceeds?  Whatever is received upon the sale, exchange, collection of other disposition of collateral or proceeds.  Proceeds may include collateral creditor could not have a security interest in if originally used as collateral (i.e., money, can have security interest in $$ if it is proceeds).

45. ATTECHMENT (IV)-

46. What is ATTACHMENT (HEAVILY TESTED)?  Process by which security interest is created and becomes enforceable against debtor so creditor can repossess if debtor does not pay.

47. What are the elements of attachment?  VCR is the elements of attachment (value, contract, and rights) 

48. Do the elements of attachment have to occur in any order?  NO, the three elements can occur in any order 

49. Do ALL elements have to be satisfied of attachment have to be satisfied?  YES

50. What is a FLOATING LIEN?  It is using new property as collateral for an old loan and it is very common with inventory.  There is no attachment until debtor actually buys the inventory.

51. When is an “after acquired clause good for consumer goods?  For consumer goods an after acquired clause will only work within 10 days of creditor giving value and will not work with commercial tort claims at all.

52. What are FUTURE ADVANCES?  It is agreeing the collateral will be used as collateral for a new loan.  It is a LINE OF CREDIT arrangement.

53. What are the Types of PERFECTION?  1) Perfection by possession by creditor –, 2) FILING OF THE FINANCING STATEMENT BY CREDITOR (THE UCC-1) 3) AUTOMATIC PERMANANT PERFECTION (ATTACHMENT ALONE IS SUFFICIENT), which is a PMSI, 4) AUTOMATIC TEMPORARY PERFECTION (20 days), 5) NOTATION OF SECURITY INTEREST ON CERTIFICATE OF TITLE.

54.  What is perfection by possession?  The PLEDGE.  

55. What can be perfected by possession?  Everything can be perfected by possession except accounts, deposit accounts, nonnegotiable documents, electronic chattel paper, and general intangibles.  

56. What if the creditor loses possession?  The general rule is that perfection is lost with loss of possession.

57. What can be perfected by FILING OF THE FINANCING STATEMENT BY CREDITOR (THE UCC-1)?  All collateral can be perfected in this manner.

58. What cannot be perfected by filing a financing statement?  Deposit accounts and money.

59. What is an AUTOMATIC PERMANANT PERFECTION and what does it result in?  Which is a PMSI, and covers assignment of debtor’s accounts of payment intangibles, sale of promissory note or payment intangibles, and investment property under limited circumstance.  The result is that ATTACHMENT ALONE IS SUFFICIENT. 

60. Who retains the PURCHASE MONEY SECURITY INTEREST in CONSUMER GOODS?  It is retained by the seller of collateral if the seller and the lender are the same person or taken by the lender of purchase money, if the lender and seller are different people.  

61. What do have to be able to trace in a PMSI for consumer goods?  Must be able to trace the exact money from the lender to the seller of collateral 

62. Does a PMSI apply to good with certificate of title?  NO, it is only good for consumer goods, and does not apply to certificates of title (COT) and fixtures. 

63. What is AUTOMATIC TEMPORARY PERFECTION?  Where ATTACHMENT ALONE IS SUFFICIENT FOR A SHORT PERIOD OF TIME.

64. How long is automatic temporary satisfaction good for?  Proceeds are automatically perfected for 20 days.  There is a 20-day grace period and automatic perfection if the creditor gives new value.

65. What does it mean when the creditor had CONTROL of the collateral? Basically means the creditor has the right to sale or cash in the collateral without further action from the debtor 

66. Does NOTATION OF SECURITY INTEREST ON CERTIFICATE OF TITLE perfect an interest?  YES, and it applies to motor vehicles, boats, and manufactured housing. 

67. How do you obtain perfection if collateral is consumer goods or equipment?  Notation of the security interest on COT.  

68. How do you obtain perfection if collateral is inventory (i.e. a car dealer)? By filing financing statement or possession.

69. What are the REQUIREMENTS OF FINANCING STATEMENT?  1) Names of debtor and creditor and their addresses (unless financing statement is accepted by the filing officer), 2) Debtor’s authorization in an authenticated record, a description of the collateral (can be broader than a security agreement such as “all assets”), and 3) Description of land if timber, minerals, fixtures, or crops.

70. Where do you file a financing statement?  Secretary of State’s office in Austin.  

71. Where do you file a financing statement for fixtures, minerals, timber to be cut?  In the county where the mortgage on real estate would be filed.

72. How long is a Financing statement is good for?  5 years

73. Can you file a continuation statement?  If so when and how long is it good for?  YES, and it can be filed 6 months before the 5-year period expires.

74. Is Termination of Financing Statement is required for consumer goods that are paid off?  Yes 

75. When must the termination be filed?  Must be filed within 20 days after debtor’s written demand or within 1 month after there is no outstanding secured obligation or commitment to make advances, even without demand from debtor.  For non-consumer goods the financing statement is terminated only upon debtor’s request, within 20 days of a written demand.

76. What does PURCHASE MONEY SECURITY INTEREST apply to?  Consumer goods.

77. What is the 2-step process for determining PRIORITIES?  Two step process of classifying persons claiming the collateral and determine who prevails.

78. What are the possible classifications of parties that you can have?  1) Determine if it is a SECURED CREDITOR or UNSECURED/GENERAL CREDITOR, 2) Determine if it is SECURED PARTY v. SECURED PARTY, 3) Determine if it is a SECURED PARTY v. PURCHASER, 4) Determine if it is a SECURED CREDITOR v. LIEN CREDITOR, 5) Determine if it is a SECURED PARTY OF FIXTRURES v. HOLDER OF REAL PROPERTY MORTGAGE.   

79. Who has priority between a secured creditor and an unsecured, general creditor? The secured creditor prevails.  

80. Does the perfected status of the secured creditor matter?  NO, it is irrelevant.

81. What if you have a SECURED PARTY v. SECURED PARTY and both parties are unperfected?  If both creditors unperfected, the first to attach prevails.

82. What if you have a SECURED PARTY v. SECURED PARTY and one party is perfected?  If one creditor perfected is the perfected, that creditor prevails

83. What if both secured creditors are perfected?  If both creditors are perfected, THE FIRST CREDITOR TO FILE OR PERFECT (you don’t have to do both) WILL PREVAIL (does not matter who had a security agreement first, who attached first, or who perfected first if one creditor filed first 

84. What are the exceptions to the first secured creditor to perfect or file first prevails? 1) Exception if one creditor has a PMSI (PMSI taken by a lender will prevail over a seller in the same collateral), 2) Exception if one creditor has PMSI in inventory, 3) Exception if one creditor has PMSI in livestock, 4) Exception for deposit accounts – secured party with control prevails, 5) Exception for investment property – secured party with control prevails (ON EXAM).

85. What is required for a creditor with PMSI in inventory to prevail over a secured creditor who perfected or filed first (Exception 2 above)?  IF PMSI inventory creditor perfected at the time the debtor received possession of the inventory (no grace period) and proper notice to holders of conflicting security interests through an authenticated notification to all creditors who already have filed with respect to the collateral that explains the situation, describes the collateral, and must be given BEFORE the debtor receives possession of the inventory (the notice will be effective for 5 years) (ON EXAM).

86. Do the same inventory rules apply to livestock?  YES.

87. What is required to prevail on deposit accounts and investment property?  The secured party with control prevails.

88. Who prevails when you have SECURED PARTY v. PURCHASER?  The General rule is that the secured party prevails.  

89. When will the purchaser prevail?  If the debtor has permission to sell then the purchaser prevails.  

90. What if the secured party is unperfected at time of purchase?  The purchaser wins if the buyer gave VALUE, buyer receives DELIVERY, and buyer has NO KNOWLEDGE of security interest at time of delivery with the following exception – GAP PURCHASE.  

91. What is a GAP Purchase?  If PMSI creditor perfects within 20 day after debtor receives collateral but after debtor sells collateral to purchaser, the creditor will prevail over the GAP PURCHASER.

92. Can a buyer in the ordinary course of business can over a perfected creditor?  YES, if there was 1) GOOD FAITH, 2) Without KNOWLEDGE of security interest, 3) Goods cannot be farm products, 4) Purchase must be from person in the business of selling that good, i.e., the purchase must be from inventory, 5) The security interest must be created by the seller (not prior owners) and the creditor cannot be perfected by possession This is why you cannot build a brick house (perfect perfection) for your creditor piggy.

93. What is good faith?  Honesty in fact and observance of reasonable commercial standards.

94. When will a creditor prevail over a buyer in the ordinary course of business?  If the creditor has possession.

95. When do Consumer purchasers of consumer goods prevail?  Consumer Purchaser prevails if it was 1) Consumer goods in the seller’s hands (not inventory), 2) Consumer goods in the buyer’s hands, 3) Buyer has no knowledge of security interest, 4) Buyer pays value (not a gift), 5) The creditor is not perfected by possession, and 6) Creditor’s interest is unfiled prior to purchase

96. What is the priority between a SECURED CREDITOR v. LIEN CREDITOR if secured creditor is unperfected at time lien attached?  The lien creditor prevails.  

97. What is the priority between a SECURED CREDITOR v. LIEN CREDITOR if secured creditor is perfected at time lien attached?  If secured creditor is perfected at time the lien attached, the secured creditor prevails. 

98. What is the EXCEPTION to a lien creditor prevailing over an unperfected secured creditor?  If a PMSI creditor perfects by FILING within 20 days after debtor receives possession, creditor will defeat lien creditors who obtained their liens in the gap period.

99. What is a lien creditor?  Judicial lien or trustee in bankruptcy

100. What is the priority of a SECURED PARTY OF FIXTRURES v. HOLDER OF REAL PROPERTY MORTGAGE?  The secured party may win if perfected before the real estate interest is recorded AND perfected with a FIXTURE FILING, 

101. What is a fixture filing?  A financing statement that includes a description of the real property filed in the office where a mortgage on the real property would be recorded.

102. What is default?  Default means not making payments or any other violation of the security agreement such as removing property from state without permission or having a tax lien filed.

103. What are the remedies for default?  Remedies are 1) Repossession, 2) Sale of collateral by the creditor Is notice required for repossession?  NO (it would defeat the repo man)

104. Is notice to debtor required for sale of collateral?  Notice of the sale is required to debtor unless debtor has waived notice in an authenticated agreement AFTER DEFAULT 

105. Can debtor waive notice of sale in a security agreement?  NO.

106. Does the Debtor have the right to redeem? Maybe

107. What is the right to redeem?  Can cure default and regain the collateral.

108. Who has BOP to show commercial reasonableness of the sale in a deficiency suit.  The creditor

109. Can the creditor purchase at the resale?  NO

110. How are the sales proceeds applied?  The application of resale proceeds is 1) Reasonable expenses of reselling creditor, 2) satisfaction of the debt, and 3) satisfaction of subordinate creditors.

111. What is STRICT FORECLOSURE?  The creditor may retain the collateral in TOTAL satisfaction of the debt.  

112. What is strict foreclosure in non-consumer situations? The creditor can retain it in either total or partial satisfaction of the debt.  

113. What are the requirements for strict foreclosure?  1) Consent of the debtor and 2) Creditor send authenticated notice to retain collateral to debtor (unless waived) and to creditors who have perfected by filing, COT, or who have given notice to the creditor, and 3) There is no timely objection by debtor or other creditor within 20 days.

114. How do you get consent from the debtor?  Must have an 1) express agreement in an authenticated record made after the default or 2) implied consent if debtor does not object to creditor’s notice of strict foreclosure within 20 days of notice.

115. What is the EXCEPTION to strict foreclosure (ON EXAM)?  There is an exception to strict foreclosure for a HIGH EQUITY DEBTOR and it only applies to consumer goods and resale is necessary within 90 days of repossession.

116. What is a high equity debtor?  A debtor that has paid 60% of the price.

What is determining if a security interest has been created? It is called ATTACHMENT (VCR).

117. CONTRACTS
1. On the bar exam all contracts are bilateral UNLESS the offer expressly requires performance as the only means of acceptance OR a reward, contest or prize is involved.

2. First Issue for the MBE is to determine which law applies: CL or UCC, Article 2, dealing with sales of goods (which is what the TBE tests only).

3. Note that Texas has adopted UCC, Article 2a and this covers leases of goods, but for the MBE leases of goods are not considered sales of goods, which is in Article 2.

4. Offer is usually is tested in terms of advertisements (IHOP advertises a $2.49 breakfast is not an offer).

5. “One blue dress just like Monica’s for $1, first come first served” is an offer because the quantity is known and who can accept it.

6. MBE likely to test on INDIRECT REVOCATION where you have both offeror conduct and offeree awareness.

7. Revocation of an offer is not effective until RECEIVED.

8. You have a contract once a contract is accepted.

9. A method of revoking a contract is if the offeree begins to perform in a unilateral contract (denoted by “I can accept only by performance”).

10.  In a SALE OF GOODS, if there is a signed, written promise to keep an offer open by a merchant seller there is a FIRM (i.e., irrevocable offer).  BEWARE THERE MUST BE A PROMISE TO KEEP THE OFFER OPEN.

11. A counteroffer operates as a rejection, but mere bargaining does not.

12. Under the CL, the acceptance must be a MIRROR IMAGE of the offer.

13. Under Article 2, the offeree can add additional terms; however, the added terms almost never become part of the contract.  Rules are that both parties are merchants, the term is not a material change (one that would cause the offeror hardship or surprise), and the offeror does not object within a reasonable time.

14. An acceptance containing additional or different terms operates as rejection under CL, but not under Article 2.

15. Whether you have a bilateral or unilateral contract depends on the language of the OFFER.

16. In a unilateral contract the offer requires COMPLETED PERFORMANCE and beginning performance is not acceptance (but it does make the offer irrevocable).

17. In the real world most contracts are bilateral because most offerors want a promise in return.

18. Article 2 does not distinguish between unilateral and bilateral contract.

19. Special Article 2 rule is that if a seller of goods sends the wrong goods (without explanation) is an acceptance and a simultaneous breach.

20. MAILBOX RULE: default rule that says an acceptance is effective when mailed (policy is to protect the offeree who can rely on a contract having been formed).  NOTE:  the mailbox rule does not apply to irrevocable offers and the offeror can override the mailbox rule.

21. Know the offeree rejects, then accepts and vice versa.  The mailbox rule does not apply to rejections because the offeree does not protection the contract is formed, as a result a rejection is effective upon receipt and an acceptance will be effective if it got there before the rejection. 

22. “Past Consideration” is not consideration at all because you cannot bargain for something that has already been done.

23. Special Article 2 rule for consideration covers requirements (of the buyer) and output (of the seller) contracts (HIGHLY TESTED).  An exception to this is that a good faith increase is permitted, but the increase cannot be unreasonably disproportionate to prior requirements/output.

24. Pre-existing duty rule is different under CL and Article 2

a. Under CL performance of a pre-existing duty is not consideration.  Under CL consideration is required to modify a contract (NOTE:  significant unforeseen circumstances constitutes consideration for additional payment)

b. Under Article 2 you do not need consideration to modify a contract.  There is no pre-existing duty rule.i

25. If there is no consideration in an MBE look for promissory estoppel (need a promise, reliance that is reasonable and foreseeable and enforcement must be necessary to avoid injustice).

26. Lack of capacity defense to having a valid contract (infants, mental incompetent, measured at the time the contract is made, intoxicated persons but the other party had to know or have reason to know of the intoxication.

27. An incapacitated party is liable for necessaries (food, shelter, or clothing) but only on a quasi-contract basis (reasonable value, not contract price).

28. Defense of ambiguity (the Peerless ship case).  The parties have different things in mind, they are on different wave length

29. Defense of mutual mistake of material fact, both parties are mistaken about a basic premise of the contract.

30. Defense of unilateral mistake of material fact.  General rule is that mistaken party is bound because there is too much chance for fraud, an exception is if the other party knew of the mistake and, if so, we will not let him take advantage of the mistaken party.

31. Statute of Fraud (SOF) – MYLEGS (modification/marriage, service contract that is incapable of being performed within1 year (if contract is theoretically possible of being performed within 1 then a writing is not required, IGNORE WHAT ACTUALLY HAPPENS AND THAT IT MAY HAVE ACTUALLY TAKE 3 YEARS TO PERFORM), land, executor, guarantor/surety, and sale of goods $500 or more).

32. If the contract is to employ for life a writing is not required because the employee could have died in the first year and the contract would be fully performed.  A writing would be required for a 3 year contract.  Also a writing would be required for a one night performance that is scheduled 2 years from now.

33. SOF has nothing to do with whether a contract has been formed, just whether a writing is required.

34. Lease for one year or less need not be in writing in order to accommodate short term oral leases.

35. An agent’s authorization to sell Real Property must be in writing under the Equal Dignities Rule  

36. SOF for contract modifications generally requires that the mod must be in writing if it is for sale of goods for $500 or more.  CL and Article 2 differ in that a contract clause that forbids oral modification is unenforceable at CL and enforceable under Article 2. 

37. Promise to answer for debt of another, sale of goods for $500 or more, transfer of real property, service contract that cannot be performed withing 1 year, and contract modifications

38. Writing requirements are that it must contain material terms (who and what under CL and quantity only under Article 2) and be signed by the party to be charged (the defendant).

39. Under Article 2 there are 4 exceptions to SofF (goods delivered by seller or paid for by the buyer are exempted from the writing requirement, specially made goods require no writing if the specialty goods are unsuitable for sale in the ordinary course of the seller’s business, judcial admissions but not beyond the quantity admitted which is sacrosanct, and confirmatory memos of telephone transactions in which you can use your signature only if both parties are merchants, the writing claims there is a prior oral agreement, and the recipient does not object in writing within 10 days.

40. Reliance only matters in the fact pattern where an employer orally promised to draw up a written employment agreement and then did not.

41. The Parol Evidence Rule (PER) prevents you from using a prior oral agreement to contradict a later written contract (give primacy to the written contract).  PER has nothing to do with contract formation so never select that answer choice.

42. Exceptions to PER include defect in formation (mistake, no consideration, etc), an error in reducing the contract to writing (secretarial error), to explain or interpret the written contract, to 

43. Implied warranty of merchantability (fit for ordinary purpose for which goods are used and the seller must be a merchant who deals in goods of the kind (sells this good out of regular inventory).

44. Implied warranty of fitness for a particular purpose.  The seller has to have reason to know that the buyer has to have reason to know that the buyer has a special purpose for the goods and is relying on the seller to select suitable goods.

45. Express warranties cannot be disclaimed

46. Implied warranties can be disclaimed.  To disclaim all implied warranties use the words “AS IS” or “WITH ALL FAULTS”

47. To disclaim only merchantability the seller must mention merchantability in the disclaimer and the writing must be conspicuous (i.e., in a different typeface).

48. A limitation on remedies does not eliminate the warranty, it just limits the recovery.  You can limit remedies even for a breach of express warranties.

49. The test for limiting remedies is UNCONSCIONABILITY.

50. With consumer goods limiting the warranty for PI is presumed to be unconscionable.

51. PRIVITY OF CONTRACT.  Under TEXAS law the court can determine whether a warranty extends to third parties on a case by case basis.  Privity of contract will not be tested on the MBE.

52. SHIPMENT CONTRACT:  Seller does not have to actually deliver the goods to Buyer.  All the seller has to do to fulfill its delivery obligations is:

a. Get the goods to a common carrier

b. Make delivery arrangements, and

c. Let the buyer know what the delivery arrangements

53. DESTINATION CONTRACT:  Seller must actually get the goods to the Buyer.

54. Words that denote a shipment contracts:  FOB (free on board), FAS (free along side), CIF (cost, insurance, freight), and C&F (cost and freight).

55. Delivery by common carrier other than the seller:  risk shifts to Buyer when S has completed its delivery obligations.

56. PERFECT TENDER RULE:  Seller must deliver PERFECT goods in the RIGHT place at the right time.  A seller who fails to make perfect tender may have a second chance:  AN OPTION TO CURE.  But not every seller has the option to cure and the buyer can’t make the seller cure.

57. If the time for the performance has not yet expired the Seller may cure.

58. If the time for performance has expired there is no right to cure unless the Seller had reasonable grounds for believing improper tender would be acceptable.

59. BE CERTAIN TO DISTINGUISH REJECITON OF GOODS FROM THE REJECTION OF AN OFFER, which is a FORMATION ISSUE.

60. If Seller fails to make perfect tender, the Buyer may reject the whole, accept the whole, or accept any commercial units and reject the rest; but Buyer must notify the seller within a reasonable time and the rejection must be before acceptance.  An exception is the installment sales contract (ISC).  The perfect tender rule does not apply to ISC (the policy assumes Seller will cure in the course of its ongoing performance)

61. In ISC, the Buyer’s rejection rights are limited based on the SUBSTANTIAL IMPAIRMENT STANDARD.  There must be substantial impairment in for the installment that cannot be cured.  The Buyer has the right to reject the entire contract only if the defect in an installment substantially impairs the value of the whole contract.

62. Comparison of REJECTION and REVOCATION OF ACCEPTANCE OF THE GOODS

a. TIMING:  Early, before acceptance for rejections and later after acceptance for revocation

b. STANDARD:  Perfect tender for rejection (excpet ISC) and substantial impairment for revocation

c. REQUIREMENTS (same for both):  Buyer must seasonably notify the seller, hold the goods for the seller, and follow seller’s reasonable instructions

d. CONSEQUENCES:  Must return goods to seller at seller’s expense and Buyer does not have to pay.

63. TRUE CONDTION – an event beyond the control of the parties that affects a party’s duty to perform under the contract

64. CONDITION COUPLED WITH A COVENANT:  an event that is to some extent within the control of one of the parties and creates a legal obligation on that party to use reasonable good faith efforts to cause the event to occur.  Example is B agrees to purchase S’s home IF B CAN OBTAIN A MORTGAGE.

65. Conditions PRECEDENT (if)/CONCURRENT (while or as long as) /SUBSEQUENT (until) are matter of TIMING

66. EXPRESS CONDITIONS are created by the contract language and are rare.

67. CONSTRUCTIVE CONDITIONS are created by operation of law and are keyed to the order of performance.  EXAMPLE is “I go to the barbershop for a haircut, when do I pay?”  The performance of the service is the constructive conditions precedent before the person it obligated to pay.

68. ESTOPPEL requires a statement by the person who is protected by the condition BEFORE the condition is to occur and RELIANCE ON THE STATEMENT by the other party.

69. WAIVER involves a statement AFTER the condition is to occur and DOES NOT REQUIRE RELIANCE.  It is the intentional relinquishment of a right.

70. Express conditions must be completely satisfied.

71. Constructive conditions require only substantial performance.

72. If one party substantially performs, the other party must perform also.  A minor breach will not excuse the other party’s performance; only a material breach will.

73. ANTICIPATORY REPUDIATION is a statement that a party cannot or will not perform made before the performance is due.

74. MODIFCATION is an agreement changing the parties’ duties under the contract the effect of which is that existing duties are discharged immediately.

75. ACCORD AND SATISFACTION.  An ACCORD is an agreement to do something that will extinguish an existing obligation.  SATISFACTION is performance of the accord.

76. Distinguishing an accord from a modification is based upon when each one takes effect.

77. RESCISSION is the cancellation of existing duties under the contract.  Both parties must agree and the duties are discharged at the time of the agreement.

78. NOVATION is the substitution of a new party for an existing one that results in the immediate discharge of the excused party’s contractual duties and it requires both parties to the original contract to agree to the novation. 

79. IMPOSSIBILITY OR IMPRACTICABILITY (seller’s excuse).  An unforeseen event after contract formation but before contract completion that substantially affects the ability to perform or the cost of the contract.  DESTRUCTION OF THE SUBJECT MATTER OF THE CONTRACT IS THE MOST COMMON ON THE MBE.

80. If Buyer has the risk of loss, seller’s performance does not have to be excused.

81. Increase in cost of performance is never an excuse to get out of performance on the MBE.  For Texas essay you must evaluate whether it is fair.

82. Punitive damages are generally not available for a breach of contract action.

83. A LIQUIDATED DAMAGES CLAUSE is valid if at the time the contract was made the damages were difficult to estimate and the provision was a reasonable forecast of probably damage.

84. In evaluating liquidating damages look for a graduated per diem payment, which the courts favor, rather than a lump sum payment, which the courts view as a penalty.

85. The formula for ordinary contract damages is the EXPECTATION INTEREST + INCIDENTAL DAMAGES + FORESEEABLE CONSEQUENTIAL DAMAGES – AVOIDABLE DAMAGES AND SPECULATIVE DAMAGES.

86. THE RULE OF MITIGATION says you can’t recover for damages you could have mitigated.
87. Damage Rules for Sale of Goods
a. If the Seller breaches and the Buyer keeps the goods it is FMV as promised less the FMV as delivered
b. If the Seller breaches and the Seller keeps the goods (because the market price has risen and he can sell goods to someone else at a higher price) it is the higher market price less the contract price OR the replacement price less the contract price.  Buyer can get higher than the market price if he replaced the goods in good faith with goods that cost more (we are cutting the buyer some slack as the injured party).  The Buyer, however, cannot benefit himself at the seller’s expense.
c. If Buyer breaches the contract but keeps the goods, the Seller gets the contract price (on the MBE)
88.  Trick question on the MBE deals with the LOST VOLUMER DEALER WHO LOSES PROFITS.  If the Seller sells his goods FROM ITS REGULAR INVENTORY (must be selling exactly the same goods at the same price) and the Buyer breaches the Seller it entitled to the LOST PROFITS on the from the Buyer because the Seller could have made 2 sales and not just one.  If it is a unique item being sold such as Tweety Bird then there are no lost profits because you can only make one sale.
89. Non-monetary damages include specific performance and injunctive relief, reformation of the contract, and request of adequate assurance of future performance under Article 2.
90. If a party has REASONABLE GROUNDS FOR INSECURITY it may in writing DEMAND ADEQUATE ASSURANCE of performance and, if commercially reasonable, SUSPEND PERFORMANCE, until it gets the assurance
91. Seller’s reclamation rights are generally that an unpaid Seller has NO RIGHTS in goods it has delivers UNLESS the Buyer was INSOLVENT WHEN IT RECEIVED THE GOODS AND the Seller demands return within 10 days of Buyer’s receiving the goods.
92. In third party beneficiary (TPB) contracts the person making the promise that benefits the third party is the PROMISOR and only the INTENDED beneficiary has legal rights (not an incidental beneficiary).
93. The TPB will always be a DONEE BENEFICIARY unless the promisee owned money to the TPB.
94. If the TPB has assented to, or relied on, the contract his rights have VESTED and the contract cannot be modified or cancelled without his consent; however, contrary contract provisions control (i.e., a provision that allows the promisee to change the performance).
95. Who can sue who in a TPB contract?  The promisee can sue a breaching promisor and the creditor beneficiary can sue the promisee on the underlying debt?
96. Can contractual duties be delegated to a third party? What are the requirements and what are the consequences?  YES, and there are no requirements for delegation – consideration is not required and consent of the obligee (the person to whom the performance is owed) is not required.  The consequences are that the delegating party REMAINS LIABLE if the delegate does not perform (ON EXAM).
97. The delegate is liable to the obligee ONLY IF THE DELEGAT GOT CONSIDERATION from the delegating party.
98. How do you distinguish problems involving TPB and Assignment problems on the MBE?  IN TPB problems you have 3 parties form the beginning and in Assignment Problems you have 2 people contract and a 3rd person (assignee) appears later on. 
99. What is an asssignor?  A person who assigns rights under contract.
100. What is an assignee?  The persons to whom the contract rights are assigned.
101. What is an obligor?  The person who owes the performance
102. Assignment cannot SUBSTANTIALLY CHANGE the obligor’s duties
103. Can a party assign its rights under a REQUIREMENTS CONTRACT to another party?  YES, requirements contracts are assignable as long as the assignee’s requirements are not out of line with the assignor’s requirements.
104. Distinguish between a clause PROHIBITING ASSIGNMENT (‘rights hereunder are not assignable”) and a clause that INVALIDATES assignment (“all assignments hereunder are VOID).  Prohibiting an assignment will not invalidate the assignment by the assignor may be liable for breach of contract. 
105. What are the requirements for an assignment?  The words required for assignment are I ASSIGN (cannot use “I promise to assign” or “I will assign”), consideration is not required because an assignment is a PRESENT TRANSFER, not a contract and a writing is required only if the underlying contract is required to be in writing under the Statute of Frauds.(ON EXAM).
106. What are the assignee’s rights v. the obligor?  The Assignee can sue the obligor (the person obligated to perform)
107. Are gratuitous assignments permitted?  YES, but they are easily revoked.  Revocation can be accomplished directly or indirectly by bankruptcy, death, the assignor’s taking performance from the obligor, or the making of another assignment.  The general rule is that a later gift assignment revokes an earlier one.
108. When can a gratuitous assignment NOT be revoked? If it is writing signed by the assignor and delivered to the assignee, the assignee RELIED on it in a reasonably foreseeable way, OR the assignor had DELIVERED A SYMBOL OF OWNERSHIP to the assignee (such as a savings account passbook)
Assignments for consideration are much more durable in nature.   The general rule is the FIRST ASSIGNEE FOR CONSIDERATION HAS PRIORITY over all later assignees, the assignor’s creditors, and all prior gratuitous assignees.  However, a subsequent assignee for consideration takes precedence over earlier assignees if he DOES NOT KNOW of the prior assignment AND is the FIRST TO OBTAIN PAYMENT OR A JUDGMENT

109. TORTS

110. Negligent behavior is not sufficient to be an intentional tort.

111. Watch out for defendant with evil motive but no intent (no tort) or good intentioned defendant with intent (there is a tort)

112. Actual damages are NOT needed for intentional torts.  Can sue for $1, hoping for punitive damages.

113. There is a modern trend to limit punitive damages.

114. Unlike negligence, a defendant in an intentional tort case is liable for ALL harm caused even if the harm was not foreseeable (foreseeability is only an element in negligence).

115. NO actual contact is need for assault.  Assault deals with apprehension.

116. Words alone are not sufficient to prove assault, there must be physical movement unless the plaintiff is BLIND or in a DARK ROOM

117. Plaintiff’s apprehension must be for himself, not someone else, even close family members.

118. Unloaded gun is sufficient for apparent ability to cause harm and cause apprehension.

119. Can have a thin-skulled plaintiff IF DEFENDANT KNOWS OF THE SPECIAL SENSITIVITY.

120. ASSAULT – Plaintiff’s reasonable apprehension of imminent harmful (punched or shot) or offensive (spitting or improper sexual touching) conduct.

121. BATTERY – Defendant’s harmful or offensive contact with Plaintiff plus intent and causation.

122. The intent to commit assault (apprehension) will satisfy intent for battery under transferred intent even when the contact is accidental.

123. FALSE IMPRISONMENT – defendant’s act must confine or restrain Plaintiff to a bounded.  Defendant’s act must be voluntary and with the intent to confine or restrain.

124. Being excluded from an area is NOT false imprisonment.  P being locked out of P’s house is NOT false imprisonment (TESTED).

125. Plaintiff/infant that is locked in room and harmed, then do not need awareness that is normally required for false imprisonment.

126. Motive is not relevant for false imprisonment (TESTED).

127. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS.  Defendant’s intentional or reckless extremely or outrageous behavior which causes Plaintiff severe emotional distress.  Words alone can prove this tort (unlike other intentional tort).

128. Need a complete nervous breakdown and actual damages (unlike other intentional torts).

129. Transferred intent does not apply to IIED.

130. Intent can be proven by reckless behavior (unlike the other intentional torts).

131. MINORITY VIEW that may permit onlookers collect if a family member is the target of outrageous behavior (onlooker must have nervous breakdown).

132. Common carrier defendants are more likely to lose IIED and pregnant, young, and elderly plaintiffs tend to win.   

133. TRESPASS TO LAND.  The voluntary and intentional invasion of P’s land.  Includes personal interest, throwing tangible objects on P’s land, and remaining on land after being told to leave or leaving object on property after being told to remove them.

134. Defendant must have intent to physically invade, but NO need to prove intent to trespass.  D’s good faith, honest, reasonable belief that the land belongs to D is NOT a defense.

135. CONVERSION (destroying or wrongful possession for a significant period of time of another’s personal property) AND TRESPASS TO CHATTEL (lesser harm or short wrongful possession of another’s personal property).

136. Good faith, reasonable belief that the chattel belongs to defendant is not a defense and motive is irrelevant.

137. Remedy for trespass to chattel is actual damages (reduction in value of personal property or value of loss of use.

138. Remedy for conversion include damages (FMV) or replevin (return). 

139. Consent is a defense to intentional torts.  Consent is not a defense is based on plaintiff’s mistake if defendant was aware of the mistake.

140. Test for valid consent is Defendant’s reasonable belief that Plaintiff consents, even if Defendant was mistaken.

141. SELF DEFENSE.  Defendant is entitled to use reasonable force to prevent an intentional tort that defendant reasonably believes to be committed against defendant (does not have to be correct in his belief)

142. MODERN BELIEF requires retreat if self defense force causes death or serious bodily harm, unless defendant is in his own home.

143. DEFENSE OF OTHER PERSONS.  Reasonable force may be used to protect a third person, even a STRANGER.  Need reasonable belief that self defense of other was needed.

144. Defense of land or chattels.  Can only use reasonable, non-deadly force.  Can also use it to regain possession of chattel if the original taking was illegal, you are in hot pursuit, and request for return is useless or dangerous.  Can also reasonably enter on other’s land to regain your chattel and not be guilty of trespass.

145. NECESSTIY as defense trespass to land and chattel, and conversion.  Public (no liability) and private necessity (liable for only actual damages)

146. Discipline – teachers can use reasonable force to control a child

147. DEFAMATION.  SLANDER IS PURELY SPOKEN.  LIBEL IS WRITTEN.

148. Statements on TV, oral repetitions of a libel, and written repetition of a spoken statement are all viewed as LIBEL.

149. Statement must be defamatory – harm the reputation

150. INDUCEMENT – the pleading of additional facts to prove the defamatory nature of the statement.

151. INNUENDO – the plea of defamatory meaning of the statement

152. Colloquium – if plaintiff’s identify is not obvious from the defamatory the plaintiff must plead extrinsic facts to prove that the statement concerns P (the pleading is called colloquium).

153. GROUP DEFAMTION. Can only bring an individual defamation action if the group is SMALL (no bright line for what is small)

154. PUBLICATION means communicated to a third person.

155.    It is not a valid defense to say I am only repeating what I was told.  Will increase the liability of original defamer if the republication was intended or reasonably foreseeable.

156. LIBEL PER QUOD (minority view) – a writing not defamatory on its fact requires special, economic damages.

157. At CL if statement was defamatory, damages were presumed and plaintiff does not have to prove damages.

158. At CL for slander, plaintiff had to prove special (economic damages such as loss of job) except for moral turpitude, business misconduct, sexual misconduct, or a loathsome disease.

159. Truth is a defense and plaintiff does not have to prove falsity

160. Defamation constitutional limits of the 1st Amendment comes into play when plaintiff is a public person OR when the matter involves an issue of public concern.

161. Public plaintiffs can win a defamation suit only if they prove the statement was false and prove malice (by clear and convincing evidence).

162. MALICE means D KNEW the statement was false or acted with reckless disregard of its truth or falsity.

163. There are two groups of public plaintiffs:  government official and celebrities.

164. LIMITED PURPOSE PUBLIC PLAINTIFFS must prove by clear and convincing evidence of falsity and malice in only those defamation cases involving the particular public controversy in which they have voluntarily assumed a public role but NOT in defamation cases unrelated to the particular controversy. 

165. ABSOLUTE PRIVILEGE (no defamation actions) for spouses spouse, statements in judicial proceedings, statements by executive branch officials, and statements made by legislators in hearings or floor debates.

166. QUALIFIED PRIVILEGE for employers and professors giving job recommendations, persons reporting crimes, and credit bureaus.  Plaintiff must prove either malice, excessive publication (on a website) or if the statement is unrelated to the policy of the qualified privilege. 

167. Private person with some public concern must prove that the statement was false and must prove it by negligence (not malice) but must prove malice to get punitive damages.

168. A private person suing for defamation in a matter not of public concern and need not prove falsity, malice, or negligence.

169. INVASION OF PRIVACY

a. Misappropriation of P’s picture or name for commercial advantage (does not include name or picture in newspaper)

b. Intrusion into seclusion (classic right to privacy such as wire- tapping, repeated harassing calls.  No communication to a third person is required for this tort.

c. Public disclosure of private facts in a public way about the P and reasonable person would not want these facts to be made public.  In this tort the facts are TRUE and are not generally known about the plaintiff (private) and are not par of any public record (classic case is a crime victim’s name being discloses and she had no cause of action because it was part of public record, and must mot be of legitimate public interest.

d. FALSE LIGHT.  False attribution of a belief or action which a reasonable 

170. DECEIT/FRAUDULENT MISREPRESENTATION.  Misrep. of a material fact.  Opinions and silence cannot be the basis of fact except for expert opinions and silence if there is a fiduciary duty or a duty to correct earlier misinformation.

171. NEGLIGENT MISREPRESENTATION – usually only applies to accountants or surveyors.

172. Same fact pattern on every exam for negligent misrepresentation.  Someone is going to buy a business and the accountant is negligent in valuing the business but the client is not suing, the buyer is suing that he relied on the valuation.

173. TORTIOUS INTERFERENCE WITH A CONTRACT. You cannot interfere with a settle contract.  The defendant had to know of the contract and then interfered with it and the plaintiff had to suffer actual damages.

174.    Interference with an AT-WILL contract or a prospective contract is only actionable in the defendant used wrongful tactics.

175. NEGLIGENCE has six issues – duty, breach, actual cause, proximate cause, damages, and defenses.  Most questions on the MBE deal with negligence.

176. A duty is owed only to FORESEEABLE plaintiffs under the majority approach.  Under the minority approach, the duty will translate to unforeseeable plaintiffs (top of page 27).

WILLS & ESTATE ADMINISTRATION

1. Most of the emphasis is on wills. Usually there are 2 wills questions, with sub issues on estate administration.

2. One question on trusts or guardianships.

3. One question on family law – domestic relations (divorce, custody, etc.)

4. One question on community/separate property.

5. What are the requirements for a valid will in Texas?  Requirements for a valid will is 18 years of age (or married or in the armed forces), signed by testator (can be by proxy), two attesting witnesses age 14 or over, and each witness must sign in the testator’s conscious presence (testator does not have to actually see the witnesses, just be conscious of them).

6. Do you have to follow that same formalities/requirements with codicils?

7. What does Texas NOT require?  Texas does NOT require that the witnesses know they are signing a will, that the testator sign in the witness’s presence, that the witnesses sign in each other’s presence, or that the testator sign at the end or the foot of the document, or that the testator sign first.

8. Does the signature have to be legible?  NO.

9. What is the FORMULA for a Texas will?  Signed by T, two W’s, each signed in T’s presence.

10. Does probate of a will turn on the memory of the witness?

11. What does the ATTESTATION CLAUSE trump?  A witness with a bad memory and hostile witnesses.

12. What does the attestation clause provide prima facie evidence of?  The facts recited, that it happened exactly that way.

13. What will conscious presence?  OK for a hospital screen but not an adjoining room (and dead)

14. What is proper VENUE for probate? In the county of residence.  

15. What is proper probate for a non-resident?  If a non-resident, the county where his principal property is located or the county where he died.

16. Can you get in safety deposit box?  Yes and it does not require court order if it is in presence of bank official, child over 18, or executor (trying to avoid post-mortem estate planning),

17. What is a SELF-PROVING AFFIDAVIT?  It is the equivalent of deposition, substitute for live testimony.

18. Can the signatures on the self-proving affidavit be used as the will signatures?  Yes, but the consequence is the will is not self-proved.

19. Does the lawyer representing the executor represent the estate?  NO, only the fiduciary.

20. Who does the attorney who drafted the will owe a duty to?  The client who contracted for the attorney’s services (who is now dead).

21. What do you need if will is not self-proved?  All you need is one attesting witness’s testimony (and you can depose her if she lives out of the county).

22. What does the interested witness situation affect?  It never affects the validity of the will only the bequest to witness is void UNLESS the other witness is available to testify and prove up the will, OR a credible disinterested person (who was present when the will was executed), or the interested witness would be an heir if this will were not probated, in which can the interested witness takes whichever is least:  the lesser of the legacy under the will or the intestate share.

23. Does Handwriting includes block printing in a holographic will?  YES.

24. Does a holographic will have to be dated?  NO.

25. Do the words “I, Mary Jones, leave my property” show testamentary intent?  YES.

26. Can “I. Mary Jones” be the signature?  YES.

27. How do you prove up a holographic will?  Two witnesses that swear that they knew the testator and that the will was wholly in her handwriting.

28. What is the effect of one typewritten word in a holographic will?  It invalidates a holographic will.

29. What is the SURPLUSAGE RULE? Extraneous printed words, not necessary to complete the will or its meaning, can be disregarded.

30. What is necessary for a will or codicil to be effective?  In order to be a will or codicil it must be intended to take effect at death

31. What are the requirements for an ORAL (NUNCUPATIVE) WILL?  Last sickness at home or if away from home, takes sick and dies before returning, for PERSONAL PROPERTY ONLY, and can dispose of no more than $30.

32. What should you do for imminent death with real property and personal property in excess of $30? Use a PROXY SIGNATURE.

33. What is a lapse?  The beneficiary of a will predeceases the testator and cannot take under the will because you can’t make a gift to a dead person

34. What does the Texas Anti-Lapse prevent and what is required?   Statute prevents a gift from failing because the beneficiary predeceased the testator as long as the beneficiary is a descendent of the testator’s parents (brother, sister, child, grandchild, etc.) and leaves descendents who survive the testator by 120 hours.

35. Does a dead beneficiary’s will have anything to do with the anti-lapse statute?  NO, must follow the statute.

36. What if the beneficiary under the will is not survived by any descendents?  Falls into the residuary estate/

37. If there are no descendants does the anti-lapse statute come into play?  NO.

38. What happens when the lapse occurs in the residuary estate? ALWAYS SEE IF THE ANTI LAPSE STATUTE APPLIES AS THE FIRST STEP

39. What is the SURVIVING RESIDUARY BENEFICIARIES RULE?  Where the residuary estate is devised to 2 or more persons and the gift to one of them lapses, the remaining residuary beneficiaries take the residuary estate in proportion to their interests.

40. Does the anti-lapse statute trump “surviving residuary beneficiaries” rule?  YES.

41. What is CLASS GIFTS RULE?  In a gift by will to a class (“children” or “brothers and sisters” if a member of the class predeceases the testator, the CLASS MEMBERS WHO SURVIVE THE TESTATOR TAKE (absent contrary will provisions).

42. What is the rationale for the class gifts rule? The testator was “group minded” in making the gift to the class and wanted this group and only this group to share the property

43. Does the class gift rule trump the anti-lapse statute?  NO, the class gift rule gives way to the anti-lapse statute when the predeceasing class member is within the scope of the anti-lapse statute.   

44. What is the RULE OF CONVENIENCE?  It is the CLASS CLOSING rule of construction used to define the takers of the class gift.  The class closes at the testator’s death and later born class members do not share in the gift.

45. What is the GESTATION PRINCIPLE?  The family code presumption is 300 days from conception to birth. 

46. What is PER CAPITA?  By the head (one share for each descendent, children and grandchildren.  “To my descendents per capita” would result in 2 kids and 4 grandkids getting 1/6 each

47. What is PER STIRPES? – By the roots, one share for each family line.  “To my descendents per stirpes” if 2 kids and a 4 grandkids, the two kids would get 50% each.

48. What is a void gift?  The named beneficiary was dead at the time of the will’s execution?

49. What rules apply to a void gift?  Lapse rule, anti-lapse rule, surviving beneficiary rule all apply to a void gift.  

50. When do the intestate succession rules apply?  1) When the decedent left not will (or the will was not validly executed), 2) the will does not make a complete disposition of the estate (partial intestacy), or 3) an heir successfully contests the will and the will is not denied probate.

51. What does a spouse take under intestate if it is a one-marriage situation?  The wife will take all CP because the children are his and her kids

52. What is the spouse dies and the kids are kids are from a prior marriage?  The surviving spouse will get her half of the CP and the surviving kids (from prior marriage) will get the other half.

53. How does SP pass if the decedent dies intestate?  Surviving spouse will get 1/3 of decedent spouse’s SP personal property the children (whether of this marriage or an earlier marriage) will get 2/3.  If there are no kids the surviving spouse will get all the decedent spouse’s personal property.

54. How is intestate real property passed? 1/3 life estate to surviving spouse and children or descendants will get remaining 2/3 life estate plus remainder following the 1/3 life estate.

55. How does real property of an intestate decedent pass is he has no kids, only spouse and parents/siblings survive him?  Spouse gets ½ fee simple and parents (or siblings) get ½ in fee simple.

56. What if intestate decedent has no parents or first line collaterals (only aunts and uncles, who will take his SP?  Surviving spouse will get all.

57. What is HEF and how should you use it in a wills question?  Strengthen your answer by mentioning HOMESTEAD, EXEMPT personal property set-aside and FAMILY allowance if the question calls for intestate distribution among spouse and descendants mention homestead (if applicable) exempt personal property set-aside, and family allowance (HEF).  If the home in Wayne County qualifies as a homestead, surviving spouse is entitled to exclusive occupancy of the homestead so long as she occupies it.  Also some of the miscellaneous personal property may qualify for an exempt personal property set-aside in surviving spouse’s favor. Finally, if surviving spouse owns little or not SP, she can petition for a family allowance in an amount needed for her support for a period of one year.  The exempt personal property set-aside and the family allowance come “off the top” of the estate before intestate succession is made (MEMORIZE). 

58. What is Per Capita with representation FOR DESCENDENTS?  Cut shares at the first level that we have a living taker and then split the shares at the second level.

59. how does per capita by representation work if there are no descendents? If survived by both parents it is ½ to each parent.  If survived by one parent and siblings, ½ goes to parent and the remainder to siblings on a per capita basis (i.e., two siblings and two nieces of a deceased sibling would result in the surviving siblings getting 1/6 each and the nieces getting 1/12 each. 

60. Do half bloods inherit half as much as whole bloods?  YES.

61. Does Texas does have a laughing heirs statute?  NO, there is no limit on the degree of relationship needed to take as heir.

62. How do you handle children born out of wedlock?  A child born out of wedlock cannot take under the will unless there is presumption of paternity under the family code.  Presumed paternity is:  1) A child without a presumed father (born in a marriage or attempted marriage or the parties married after birth and the man voluntarily asserted his paternity, 2) sworn statement acknowledging paternity, 3) paternity was established in a paternity suit, or 4) paternity is established in probate proceedings by clear and convincing evidence 

63. When may a court order genetic testing of decedent?  For good cause shown, court may order genetic testing of the deceased.

64. Is there ever a question about who the mother is?  NO.

65. May an adopted child inherit?  YES, adoption establishes parent-child for all purposes of Texas law.

66. Can child inherit from natural parents if adopted by a new family?  YES, unless it is different in a decree terminating parent-child relationship (Family Code trumps the probate code).

67. Can natural mother/father inherit from child they gave up for adoption if decree is silent?  NO, it is a one way street

68. What is ADOPTION BY ESTOPPEL?  Foster or stepparent promised to adopt and did not – unperformed agreement to adopt.  NOTE:  adoption by estoppel would permit inheritance from parent, but not his kin (they did not break a promise) 

69. Does the FAMILY CODE TRUMPS PROBATE CODE?  YES.

70. Can a Child given up for adoption inherit from his biological mother?  YES  (UNLESS prohibited in the decree terminating parent child relationship).

71. Does the anti-lapse statute apply to both wills and intestacy?  NO only to wills.

72. What is the 120-hour rule for deaths in quick succession?  You must survive testator by 120 hours to take under the will (absent contrary provisions)

73. Which do you apply first the 120-hour rule or the anti-lapse statute?  Apply 120 hour rule and then the anti-lapse statute 

74. What is the only thing that the anti-lapse statute applies to?  THE ANTI-LAPSE STATUTES ONLY APPLIES TO WILLS.

75. What language defeats the 120-hour rule?  The language “if he survives me” defeats the 120-hour rule, applies to EVERYTHING including CP.  

76. How do you trigger the right of survivorship?  To trigger the right of survivorship you have to survive by 120 hours 

77. What is an EFFECTIVE DISCLAIMER?  Written, signed, and acknowledged (before notary), 

78. When must an effective disclaimer be filed?  It must be filed within 9 months after decedent’s death, and must be filed with probate court, with copy to personal representative.  

79. Can a parent disclaim for a child?  NO, Parent cannot disclaim for a child (must be legal guardian or managing conservator).  If you disclaim it is as if you predeceased the testators.

80. Why would a person disclaim an inheritance?  To avoid gift taxes and avoid creditors claims with one exception, the IRS.  You cannot disclaim to avoid IRS tax liens.

81. What other items/benefits can you disclaim?  Can also disclaim life insurance policy and employee death benefit.

82. When can a child disclaim?  A child does not have to disclaim within 9 months, instead it is 9 months after attaining age 21 (NOT age 18).

83. What is the DOCTRINE OF ADVANCEMENT and to what does it apply?  It  ONLY APPLIES TO INTESTACY, not a will.  It is not treated as an advancement UNLESS it is declared as such in a CONTEMPORANEOUS WRITING by the donor or acknowledged as such in writing by the donee.

84. Is a Lifetime gift to a beneficiary considered an advancement?  NO, it is presumptively not an advancement and not in partial satisfaction of the legacy unless there is evidence that the testator so intended.

85. Does Texas have pretermitted spouse statute?  NO, marriage following a will has no effect on the will because the CP system adequately protects the spouse. 

86. What 5 rights/items can a pertermitted spouse get and what are these rights called?  1) Probate homestead (200 acres rural or 10 acres urban) or 2) $15,000 cash if husband did not have a residence, 3) Family allowance which is support needed for one year, 4) Exempt personal property set-aside which is up to $60,000 of tangible personal property, or 5) $5,000 in lieu of the exempt personal property.  Marsha can assert rights under HEF OBTAIN ON PAGE 19.

87. What effect does a divorce have on a will? Upon divorce, you read the will as though the former spouse pre-deceased the testator.  It revokes all gifts and fiduciary appointments in the will.  

88. Why doesn’t the anti-lapse statute to a divorced spouse to save the gift in the will?  Anti-lapse statute does not apply because she is his wife NOT descendent.

89. What does a Child born or adopted after the will is executed take under the will?  Pertermitted child only deals with after born or adopted children.  If there are no other children when the will was executed, a Pertermitted child will take intestate share of property not bequeathed to child’s other parent.  The child take s the share of the estate that he would have inherited had the testator died intestate, UNMARRIED, and owning only that portion of his estate not bequeathed to the child’s other parent UNLESS the child is provided for in a nonprobate asset such as a life insurance policy or a joint bank account taking effect after testator’s death?

90. What does a pertermitted child take if there are other children and such other children are not provided for?  Child takes intestate share of all property not bequeathed to other parent of child UNLESS provided for by non-probate assets?

91.  What does a pertermitted child take if there are other children and such other children are provided for?  The pertermitted child’s share is limited to the gifts to such other children.

92. What is the purpose of the pertermitted statute?  It is not to make certain that the child takes under the will but only that the child was not accidentally omitted.  If the will devises to the children” or the child is a beneficiary or contingent beneficiary of life insurance (non probate asset) then this complicated statute is not in play.

93. What is the gestation principle?  The child is not on board, but on the way

94. What effect does a codicil executed after the birth or adoption of a child have on the pertermitted child statute?  A codicil after the child will invalidate the pertermitted child statute because of the DOCTRINE OF REPUBLICATION BY CODICIL. 

95. Is there forced heirship in Texas? Unlike Louisiana there is no forced heirship in Texas

96. What is the doctrine of republication by codicil?  A will SPEAKS (is deemed to have been executed) on date of last codicil to the will.

97. How can a will be revoked?  A will can be revoked by (1) a subsequent testamentary instrument executed with “like formalities” or (2) by some physical act (by the testator destroying or canceling the will or causing it to be done in his presence – proxy revocation.

98. Can a holographic will revoke a typewritten, attested will?  Yes and vice versa because like formalities does not mean identical formalities. 

99. Three point test for probating a lost will is due execution, cause of will’s non-production, and contents must be substantially proved by one who has read the ill or heard it.  Holographic codicil must convey a complete thought.

100. Is partial revocation by physical act recognized in Texas?  NO.

101. How can you write a new will in Texas?  The only way you can write a new will in Texas is by codicil or an completely new will UNLESS you are dealing with a holograhic will in which cross outs are allowed as long evidentiary standards are met (two witnesses testify).

102. What is the NO REVIVAL OF REVOKED WILLS DOCTRINE?   The revoked will cannot be revived, it must be re-executed and re-witnesses or republished by codicil.

103. What is the presumption concerning a lost or nonproduced will?  That the testator revoked it.

104. How do you probate a lost will?  1) Due execution must be proved as in any other case, 2) The cause of will’s non-production must be proved (must overcome the presumption of revocation raised by the will’s nonproduction), and 3) the Contents of the lost will must be substantially proved by one who has read the will or heard it read.

105. What are the rules governing changes made on the face of an executed will?  Only the words in the will at the time of execution will be recognized and lining someone out will not be considered a partial revocation.

106. Can a codicil to a will be holographic?  YES.

107. What is the doctrine of DEPENDENT RELATIVE REVOCATION?  An equity type doctrine.  Dicta only and has never been tested.  Where the testator revokes a will based on a MISTAKE OF LAW OR FACT AS TOT HE VALIDITY OF ANOTHER DISPOSITION (such as believing that revoking a second will would revive the first will), this equity type doctrine permits the court to DISREGARD THE REVOCATION THAT WAS BASED ON THE MISTAKE OF LAW OR FACT if it finds that the act of revocation was premised (was conditioned, was dependent on) the validity of another disposition.  NEVER BEEN TESTED ON THE BAR.

108. What is REVOCATION BY IMPLICATION?  You have a second will that does not revoke the first will and you read the two wills together and if the second will is wholly inconsistent to the first will you have revocation by implication.  Otherwise, the second will is a codicil to the first. 

109. What is the order of ABATEMENT of testator’s property to pay debts in the absence of a provision in the will?  Devises and legacies abate in the following order and within each category, bequests and devises abate pro rata:  1) Intestate property (if the testator died partially intestate), 2) personal property in the residuary estate, 3) real property in the residuary estate, 4) general legacies of personal property, 5) general legacies of real property, 6) specific bequests of personal property, and 6) specific devises of real property.

110. How is the PRO RATA APPORTIONMENT OF DEATH TAXES handled?  Absent contrary provisions, death taxes are apportioned (on a pro rata basis) among all the persons interested in the estate (both beneficiaries of probate and non-probate transfers).

111. What is the exception to the pro rat apportionment of death taxes?  The beneficiary of an interest that qualifies for the charitable or marital deduction gets the benefit of the deduction and does not have to contribute pro rata.

112. How do you handle bequests of stock and other securities? “I give my 100 shares of IBM stock to Alice” is a specific bequest and if the testator no longer has 100 shares of IBM stock at death Alice gets $0.  If the bequest says “I give 100 shares of IBM stock to Alice” then Alice will get the value of 100 shares of IBM stock on the date of death whether or not the testator owned 100 shares of IBM stock when he died.

113. Is a specific bequest of stock valid if there was merger, takeover, or consolidation, etc?  Yes 

114. Is a specific bequest of stock valid if the stock was acquired by stock options? NO.

115. What is ADEMPTION?  It only applies only to specific gifts, not demonstrative or general legacies.  If specifically devised property is not in the estate at death.  The beneficiary gets $0.  Cannot devise property the testator no longer owns.

EVIDENCE

1. The major exam areas are RELEVANCE, WITNESSES, and HEARSAY.

2. Balances probative value against pragmatic considerations which include OBTAIN

3. If the evidence concerns SOME TIME, EVENT OR PERSON OTHER THAN THAT INVOLVED IN THE CASE AT HAND, the evidence is INADMISSIBLE

4. General rule is that plaintiff’s accident history is INADMISSIBLE because it shows nothing more than the fact that the plaintiff is litigious.

5. Q-TIP – Always ask yourself for what purpose in the evidence is being offered.

6. Generally other accidents of the defendant of are inadmissible because it is character evidence UNLESS the evidence involves similar accidents or same event or condition under SUBSTANTIALLY SIMILAR CIRCUMSTANCES (3 ON PAGE 4)

7. Difficult character evidence (person’s general disposition or propensity).  HABIT has two elements (frequency of conduct or particularity of evidence).

8. What is habit? Habit is a repetitive response to a particular set of circumstancess

9. Always, invariably, automatically, or instinctively (or better yet habitually) are the MAGIC words to indicate habit.

10. Cannot introduce information because 

11. Will not let in information that the may harm the 

12. LIMITING INSTRUCTION instruments 

13. Texas rules in general are the same as FRE.

14. TEXAS ALLOWS EVIDENCE OF SUBSEQUENT CHANGES IN MFG PROCESS TO RAISE INFERENCES THAT THE PRIOR PROCESS WAS DEIFICIENT different from FRE.

15. Mfger’s written notification of defect in product is admissible of prove existence of defect.

16. Settlement = compromise.  Offer to settle is inadmissible as well as statements of fact made in the course of settlement discussions are inadmissible.

17. The exclusionary rule does not apply unless there is a CLAIM that is DISPUTED either as to a validity or amount of damages

18. In a criminal context, the following are inadmissible:  offer to plead guilty, withdrawn guilty plea, plea of nolo contendre, and statements of fact

19. A plea of guilty that is not withdrawn is ADMISSIBLE in subsequent civil litigation based on the same facts under the rule of PARTY ADMISSIONS

20. Offer to pay hospital or medical expenses is inadmissible to prove liability based on the policy to encourage charity 

21. CHARACTER EVIDENCE IS HIGHLY TESTED. It refers to a person’s general propensity or disposition, e.g., honesty, fairness, peacefulness, or violence.  The 3 purposes for the admissibility of character evidence are 1) person’s character is a MATERIAL ELEMENT IN THE CASE (very rare), 2) character evidence to prove CONDUCT IN CONFORMITY WITH CHARACTER at the time of the litigated event, a/k/a character as circumstantial evidence on a particular occasion (CONDUCT IN CONFORMITY), and 3) Witness’s bad character for truthfulness to IMPEACH CREDIBILITY.  

22. A defendant’s character trait is NEVER an element of the crime (it is a WRONG ANSWER on the MBE).

23. Character Evidence (CE) is not admissible during the prosecution’s case in chief, but defendant may introduce evidence of relevant character trait but it opens the door to rebuttal by the prosecution.

24. Can prove conduct in conformity via reputation evidence or opinion but not evidence of specific act.

25. The CE must be relevant to the trait that is in issue (i.e., honesty for tax fraud and violence for murder).

26. THE ONLY WAY THE DEFENDANT OPENS THE DOOR WITH REPSECT TO HIS CHARACTER IS IF HE CALLS A CHARACTER WITNESS.

27. Evidence of the victim’s character is self-defense cases.  Will allow the defendant to raise evidence of victim’s violence to raise inference that the victim struck first.  Then the door opens and Prosecutor upon rebuttal can present evidence of the victim’s good character (Texas limited rule) but the FRE OPENS THE DOOR WIDE and allows prosecution to put on evidence the prove defendant’s character for violence.

28. Defendant trying to get in evidence of victim’s specific prior bad act and can it can be shown that defendant has knowledge of the prior act and it affected his state of mind such that he defended himself.

29. Texas rape shield law cases only applies in criminal cases, in FRE it applies to both criminal and civil cases.  Rape shield says evidence is inadmissible if it is opinion or reputation about the victim’s sexual propensity OR evidence of specific sexual behavior of the victim.  OBTAIN EXCEPTIONS TO RAPE SHIELD ON PAGE 21 

30. OBTAIN DIFFERENCE IN TRE AND FRE ON PAGE 20

31. DEFNDANT’S OTHER CRIEMS FOR NON-CHARACTER PURPOSE. MIMIC (MOTIVE, INTENT, ABSENCE OF, IDENTITY, AND COMMON SCHEME OR PLAN).  MIMIC CRIMES CANNOT BE USED TO SHOW PROPENSITY, MIMIC MUST SHOW IN FACT SOMETHING SPECIFIC

32. Common scheme or plan is another way to infer identity.

33. Method of proving MIMIC-purpose crimes.  1) Evidence that the other crime occurred using a CONDITIONAL RELEVANCY STANDARD, 2) prosecution must five pre-trial notice of intent to use MIMIC evidence, 3) limiting instructions must be given to jury that MIMIC evidence cannot be used to determine propensity, and 4) MIMIC can be used in civil case.

34. Q-TIP.  MIMIC evidence can be used in the prosecutor’s case in chief.. We do not have to wait for the defendant to open the door by introducing character evidence

35. UNDER FRE ONLY, if sexual assault or molestation, PRIOR SPECIFIC SEXUAL CONDUCT of the defendant is ADMISSIBLE to prove the defendant’s PROPENSITY FOR SEX CRIMES (rationale is that sex crimes are unique)

36. AUTHENTICATION – proving that a document is what it is purported to be.  Usually trying to prove that a person is the author of a document.

37. METHODS OF DOCUMENTATION.  Witness’s personal knowledge (saw X sign the document), proof of handwriting via lay opinion (familiar with X’s writing), expert comparison opinion (need a genuine sample/exemplar) and jury comparison, 3) ANCIENT DOCUMENT RULE – inference that document is real is the document is at least 20 years old, facially free of suspicion (no erasures), and found in a place of natural custody (X’s desk), SOLICITED REPLY DOCTRINE,  a circumstantial evidence doctrine (contract addressed and posted to Y and returned with a signature, supposedly Y).

38. WHAT IS THE PROCEUDRE WHEN A QUESTION OF FACT IS RAISED AS TO AUTHENTICITY?  The document is admissible if court determines there is sufficient evidence from which a reasonable juror could conclude the document it genuine, i.e. that X is the author (the conditional relevancy standard).  The judge herself need not be persuaded that the document is genuine, just that there is some evidence in the record that the record is genuine.

39. SELF AUTHENTICATING DOCUMETNS OBTAIN ON PAGE 26

40. Texas rule of self authentication for BUSINESS RECORDS – affidavit by custodian that that person so capable testifies that record qualifies for business records exception, business records hearsay exception is satisfied, original or exact duplicate of the business record is attached to the affidavit, and notice to other parties filed with court 14 days prior to trial and prompt notice is given to other notice. 

41. BEST EVIDENCE RULE (BER) OR THE ORIGINAL WRITINGS RULE.  BER only applies to WRITINGS (includes sound recordings, X-rays, and films).

42. BER definition – a party who seeks to prove the contents of a writing must either produce the original writing or provide an excuse for its absence.  If court finds the excuse is acceptable, the party may then use secondary evidence – oral testimony or a copy.

43. WHAT QUALIFIES AS THE ORIGINAL WRITING?  Writing itself or counterpart/copy intended to have the same effect, picture or negative, or computer print-out, duplicate/copy but NOT a handwritten copy.

44. Copy or duplicate rule is admissible to same extent as original IF no genuine question is raised as to the authenticity of original.

45. EXCUSES FOR NON-PRODUCTION OF ORIGNAL – 1) lost or cannot be found with due diligence, 2) destroyed without bad faith, 3) cannot be obtained with legal process (in Swiss safety deposit box and Swiss do not recognize US subpoena).  Court must be persuaded by preponderance of evidence that excuse had been established.

46. ESCAPES FROM BER – 1) voluminous records that can be summarized, certified copies of public records, and collateral (not very important records) 

47. NO DEAD MAN’S STATUTE ON MBE unless stated in the questions, BUT IT IS IN TEXAS.  Death seals the lips of one party so the statute seals the lips of the other party.  Rationale is fear of perjury.  IT ONLY APPLIES TO CIVIL CASES. 

48. When BER does NOT apply when a witness with personal knowledge testifies to a fact that exists independently of a writing, which records the fact.  If you have independent evidence, you do not have to prove up the writing (when the writing corroborates the event) 

49. AUTHENTICATION OF PHOTOS – you do not have to be the photographer, witness must only have to have personal knowledge that the photo is a FAIR AND ACCURATE REPRESENTATION of the people or objects portrayed.

50. COMPETENCY OF WITNESS – need personal knowledge and an oath or affirmation under FRE and in TEXAS you need competency (incompetent if INSANE at time of events witnessed or at trial or if a child or other person who lacks sufficient intellect to relate events witnessed.

51. OBTAIN TEXAS DEAD MAN’S STATUTE (used only in civil cases) an interested party is incompetent

52. LEADING QUESTION OBTAIN PAGE 33

53. WRITINGS IN AID OF ORAL TESTIMONY – REFRESHING RECOLLECTION (OBTAIN PAGE 34) AND PAST RECOLLECTION RECORDED  (OBTAIN PAGE 35), a hearsay exception that is a substitute for witness’s current memory, writing has to be made or adopted close in time when the event was fresh in the witness’s memory.   The memo can be read to the jury but the memo itself cannot be introduced by the party using the memo for the witness’s current memory because fear that when jury sees written words they may give them too much effect.  The opponent can introduce the record as an exhibit as a procedural safeguards

54. Opinion Testimony- either lay witness or expert witness testimony must be HELPFUL.  No speculation just reasonable certainty.

55. Evidence in trial record (at least by the end of trial) can be known to expert via hypos.  Can also be information outside the record (hearsay) if it is the type of data that the expert would have reasonably relied on in making his opinion.  But the expert cannot read the evidence to the jury (can only be read in general terms).

56. TRAP –f our factors to consider the reliability of expert’s testimony:  TESTING of principles or methodology, RATE of Error, ACCEPTANCE by other experts in same discipline, and PEER review and publication 

57. Texas uses TRAPON: OBJECTIVE vs. subjective interpretation of the data and NON-JUDICIAL use of principle or methodology.

58. Court makes certain there is no analytical gap in non-scientific expert testimony. 

59. Can have opinion testimony on the ultimate issues of the case.  Objection based on ULTIMATE ISSUE is WRONG!

60. TEXAS allows an expert to testify on negligence, proximate cause or lack of testamentary capacity if judge has explained the standard to the jury.

61. AFFIRMATIVE OR SUBSTANTIVE EVIDENCE – to prove truth of matter asserted and learned treatise can be read into evidence (a HEARSAY EXCEPTION).  Can also use treatise to IMPEACH witness upon cross.  TREATISE CANNOT BE INTRODUCED AS AN EXHIBIT.

62. You have the RIGHT to cross-examination.  FRE can only cross on matters within the scope of the direct testimony.  TEXAS is different, there is no limit on cross exam in TEXAS. 

63. Can’t bolster your witness until their credibility is attacked because it wastes time.  Can testify to the prior identification of a person because it is reliable (closer in time) – a hearsay exception.

64. Seven impeachment methods (OBTAIN ON PAGE 42).  1) prior inconsistence statements, 2) bias, interest or motive to misrepresent, 3) sensory deficiencies, 4) bad reputation or opinion about witness’s character for truthfulness, 5) criminal convictions, 6) bad acts (without conviction) that reflect adversely on witness’s character for truthfulness, and 7) contradiction.

65. Prior inconsistent statements can only be used to place doubt in witness because they cannot keep their story straight but cannot be used as affirmative evidence to prove the truth of the matter asserted UNLESS the prior consistent was made UNDER OATH as part of a formal hearing, proceeding, trial or deposition.

66. TEXAS rule is that confrontation of witness with prior inconsistent statements while on the stand is usually required to give witness opportunity to immediately explain or deny the prior inconsistent statement.  FRE does not require immediate confrontation.

67. If witness is the opposing party you do not have to confront (much less do it immediately)

68. BAR loves PARTY ADMISSION (can be used to impeach and it can be used as affirmative defense.

69. Character witness can only testify as to bad reputation and low opinion to prove truthfulness of witness.  Cannot testify as to specific acts.

70. Criminal Convictions.  Under FRE is the conviction involves dishonesty or false statement then it can be used to impeach witness (construed narrowly).  If it doesn’t involve dishonesty or false statement then you must have a felony and court must weigh probative value against potential prejudice.

71. Shoplifting is not a crime of dishonesty on the MBE

72. TEXAS adds in moral turpitude (dishonesty, violence, sex).

73. NO conviction of prior bad act – FRE admissible with court discretion but in Texas it is inadmissible (this form of impeachment where there is no conviction.

74. Cannot ask about prior arrest or indictment for showing bad character for truthfulness because it is only an accusation and the jury may get confused.

75. Under FRE & Texas you can ask about arrest if it is to prove bias rather than attacking bad character for truthfulness and if he denies the arrest (stupid) you can prove the arrest with extrinsic evidence.

76. CONTRADICTION as an impeachment technique.  EXTRINSIC EVDIENCE IS NOT ALLOWED for purpose of contradiction IF the fact is COLLATERAL.  A fact is collateral if it has no significant relevance to the case or to the witness’s credibility.

77. REHABILITATION by showing witness’s good character for truthfulness (use when impeachment of your W suggested the W was lying, bad reputation, conviction, or bad act, by putting on character witness who testifies by reputation or opinion the impeached W is a truthful person.  Prior consistent statement to  rebut a charge of recent fabrication or influence can also be used to rehabilitate an impeached witness.

78. PRIVILEGES.  If the case arises under FEDERAL SUBSTANTIVE LAW privileges are governed by the principles of the CL as they may be interpreted by the federal courts in the light of reason and experience.  In federal court action based on DIVERSITY jurisdiction where state substantive law applies to parties’ claims and defenses the federal court must apply the PRIVILEGE LAW OF THE STATE whose substantive law is applicable (must also use Dead Man’s statute and state law on BOP and presumptions

79. TEXAS and FRE have the same privilege.

80. ATTORNEY-CLIENT PRIVILEGE (for purpose of candor) applies to OBTAIN on pp 53-54. 

81. Physician-Patient Privilege (usually created by state statute).  Federal Courts based on federal law do not believe that physician patient privilege is needed but do allow the privilege for PSYCHOTHERAPISTS.

82. TEXAS EXCPETION to physician privilege – if any party relies on patient’s physical or mental condition as part of party’s claim or defense.

83. Two husband wife privileges.  SPOUSAL IMMUNITY that applies only in criminal cases, spouse cannot be compelled against defendant spouse.  W spouse is the holder of the privilege and the purpose is to preserve the harmony of the marriage.  A spouse is not required to disclose confidential communications between the spouses to encourage candor in the marriage and can be used in civil and criminal.

84. Exceptions to spousal privileges:  communication in furtherance of future crime or fraud, communication destructive of family unit (spousal or child abuse).  ADDITIONAL TEXAS SPOUSAL PRIVILEGE EXCEPTION – all types of disputes between spouses (breach of contract) and incompetency/commitment proceeding.

85. Confidence immunity between spouses outlives the marriage.

86. HEARSAY- out of court statement (oral or written) offered to prove the truth of the matter asserted in the statement.  ALWAYS LOOK FOR PURPOSE THAT EVIDENCE WAS OFFERED FOR.  General rule – hearsay is inadmissible unless there is an exception or an exclusion.

87. Non-hearsay statements – those statements that are not offered to prove the truth of the matter asserted.  Look at the purpose.

88. Three principal areas of NON-HEARSAY – verbal act (legally operative words), situation where substantive law attaches legal significance simply because they were spoken (words of acceptance, offer, repudiation of a contract, making a gift, bribe, perjury, misrepresentation or defamation are all examples of NON-HEARSAY.  WORDS THAT SHOW AN EFFECT ON LISTENER OR READER.  NON-HEARSAY if the statement provides persons with motive.  CIRCUMSTANTIAL EVIDENCE OF SPEAKER’S STATE OF MIND

89. PRIOR STATEMENTS OF TRIAL WITNESS IS HEARSAY – a witness’s own prior statement if offered to proved the truth of the matter asserted in the statement is hearsay and is INADMISSIBLE unless an exception or exclusion applies.  Rationale is that he was not cross examined when he made the statement, with 3 exclusions:  1) prior statement of ID, 2) prior inconsistent statement if prior statement is under oath and made during formal hearing, proceeding, or deposition and prior consistent statements used to rebut charge of recent fabrication or improper motive or influence

90. Eleven Hearsay exceptions OBTAIN ON PAGE 62

91. PARTY ADMISSION is called non-hearsay (technically an exclusion for MBE) – party ought to bear the consequences of what she said 

92. Vicarious Admissions –statement by agent/EE is admissible against the principal/employer if statement concerns matter within scope of agency/employment and is made during agency employment

93. FORMER TESTIMONY HEARSAY EXCEPTION – the witness whose former testimony is being used must be UNAVAILABLE and the cases must be based on the same fact.  Rationale is there was cross examination of the first testimony, which makes it reliable.  Does it apply to grand jury testimony?  Even though W is unavailable and it is the same type of case there was no opportunity to cross examine in the grand jury proceeding

94. GROUNDS OF UNAVAILABILITY – 1) Death or illness, 2) Absence from the jurisdiction, 3) privilege, 4) stubborn refusal to testify, and 5) lack of money

95. TEXAS – in civil actions, DEPOSITION of W taken in same proceeding is ADMISSIBLE without need to show that Witness has become unavailable.

96. STATEMENT AGAINST INTEREST – an unavailable declarant’s Statement must be against declarant’s interest at the time statement was made, any person (not merely party) can make statement against interest, personal knowledge is required, declarant must be unavailable.

97. In criminal cases statement against penal interest, when offered to EXCULPATE defendant, must be CORROBORATED

98. IN TEXAS unavailability is not required.  Also self damaging statement included one that makes declarant an object of hatred, ridicule, or disgrace, i.e. against social interest (Texas’s rule is broader)

99. DYING DECLARATION – Federal only allows in criminal HOMICIDE CASES and all civil cases and Texas allows it for all criminal and civil cases. Must be under the belief of impending and certain death.

100. SPONTANEOUS STATEMENTS (you no longer have to show unavailability of the declarant).  EXCITED UTTERANCE, if excited you are less likely to fabricate and it is admissible (horrifice, passage of time, and visual clues or excitement verbs such as shouting and the exclamation point)

101. PRESENT SENSE IMPRESSION – description of event while the event is occurring or immediately thereafter (a contemporaneous statement so no time to fabricate).  Description of event while it is occurring such as transcript of 911 call

102. PRESENT STATE OF MIND OBTAIN PAGE 69

103. DECLARATION OF INTENT – hearsay exception that is relevant to prove future conduct or to show declarant was with someone

104. PRESENT PHYSICAL CONDITION – statement made to anyone about declarant’s current physical condition (not PAST physical condition)

105. STATEMENT FOR PURPOSE OF MEDICAL TREATMENT OR DIAGNOSIS – can be for past or present symptoms or general cause of condition for the purpose of treatment or diagnosis.  Also applies to physicians that will testify at trial as expert witnesses (still seeking diagnosis)

106. BUSINESS RECORDS – records of any type of business, made in regular course of business (germane to business), the business regularly keeps such records, made at or about the time of the event recorded and consists of information observed by EEs of the business or a statement that falls within an independent hearsay exception.

WILLS/ESTATE ADMINISTRATION/GUARDIANSHIP

1. How is Bequeathed property subject to a lien handled – who pays the lien the estate or the beneficiary?  Absent a contrary will provision, liens on specifically bequeathed property are EXONERATED but only if the testator was personally liable, and this is called the DOCTRINE OF EXONERATION OF LIENS.

2. What does doctrine of exoneration of liens not apply to? Non-recourse debt and can only be taken out of the residuary estate and must be liens on specific bequests.  

3. Does the doctrine apply to intestate estates?  NO, Doctrine applies only to wills, not intestate estates.

4. What does INCORPORATION BY REFERENCE mean and what does it require?  It is incorporating something into the will (like a list of assets).  It requires that 1) writing must be in existence when the will is executed, 2) will must show an intent to incorporate the writing, and 3) Document must be clearly identified by language in the will.

5. What is an ACT OF INDEPENDENT SIGNIFICANCE and is it non-testamentary?  Lifetime act with lifetime motive and purpose. It is a non-testamentary.  

6. If uncle leaves Ford to nephew, and then buys Mercedes does nephew get Mercedes at death?  Yes.

7. If cedar chest is bequeathed, does the beneficiary get the contents?  NO, unless it says chest and contents and then beneficiary only get tangibles and cash, no certificates of title, deeds, stocks, bonds, etc.

8. What is LATENT AMBIGUITY?  The will looks fine on the face but there is ambiguity (example is not having a nephew named John Paul Jones)

9. What is PATENT AMBIGUITY?  Mistake is on the face of the will and extrinsic evidence can be used to clear up the ambiguity

10. How are CONTRACTS TO MAKE A WILL handled? The will must state that a contract does exist and stating the material provisions of the contract

11. What are NONPROBATE ASSETS?  Property passing by right of survivorship (joint tenancy, property passing by contract such as life insurance, property held in trust, and property over which the decedent held a power of attorney.

12. What is the NEGATIVE BEQUEST STATUTE?  Words of disinheritance in a will are given full effect even for partial intestate estates.  

13. What is the effect of a negative bequest?  Disinherited person is considered to have predeceased the testator.

14. What is the purpose of POWERS OF APPOINTMENT?  Permits the life beneficiary of a trust to designate the remaindermen upon her death. 

15. What is a SPECIAL POA?  If person is limited in the persons she can appoint it is a SPECIAL POA.

16. What if there are no limitations on who can be appointed?  It is a GENERAL POA.

17. When is Evidence of sufficient capacity to make a will determined? It is determined at the time the will was executed.  

18. What is required in Texas to have testamentary capacity?  In Texas all you need is a LUCID MOMENT 

19. What is the Four point test for capacity?  1) Must understand the nature of the act he was doing, 2) know the nature and approximate value of his property, 3) know the natural objects of his bounty, and 4) understand the disposition he was making

20. What is the SOL to bring a will contest?  People have 2 years to file a will contest 

21. Who can file a will contest?  Only interested parties must bring them.

22. What is UNDUE INFLUENCE relative to wills?  Existence and exertion of the influence, whose effect was to overpower the mind and will of the testator, and product is the will that would not have been made but for the influence.

23. Are Surmise and suspicion enough to invalidate a will?  NO.

24. How do you calculate degrees of consanguinity?  Count up to the family tree to nearest ancestor and then down to the Beneficiary to get the DEGREES OF CONSANGUINITY

25. How are “No contest” clauses construed?  They are strictly construed.  General rule is that non-contest clauses are given full effect. 

26. What is INDEPENDENT ADMINISTRATION of a will?  Without court supervision and involvement except to probate the will and file inventories.  Decedent’s estate is administered in the same way as trusts.

27. How can an executor and independent administration be created?  Any words can create executor and independent administration or the distributees can agree on an executor.

28. What is the purpose of the executor’s powers?  Proper settlement of the estate and preservation of estate assets are the purposes of executor’s powers 

29. What do the executor’s powers include?  Those powers include sale of real estate, sale of personal property, and borrowing money.  Independent executor can do anything that an executor can do with court supervision.  

30. What should you always give executor the authority to do in your will?  Sell assets.

31. In Texas do you have to do an annual accounting?  NO, it is 15 months after will is admitted, upon demand, or 12 months after the last accounting was rendered.

32. How may an independent executor close the administration?  CLOSING REPORT WITH VERIFIED AFFIDAVIT (must show property initially received, debts and expenses paid, and names and addresses of distributees) or FILE FOR DECLARATORY JUDGMENT (must MEMOROZE these phrases exactly).

33. How can a person begin a will contest within the 2 year SOL?  Interested party can PETITION for distribution of the estate 2 years after the independent executor was appointed.

34. What type of hearing will the petition result in?  It is a show cause hearing only and it does not mean that that the estate will be distributed.

35. What is “Personal representative (PR)” the generic term for?  It is an EXECUTOR if named in will and ADMINISTRATOR if appointed by the court.  

36. When must the PR post bond?   Must post fiduciary bond within 20 days

37. When must the notice of administration be published?  Publish notice of administration within 1 month, 

38. When does PR have to file an inventory?  File inventory within 90 days, 

39. When is notice to charitable beneficiaries due? Within 30 days.

40. What will be evidence of undue influence?  It is usually circumstantial and the following alone are not enough:  mere opportunity to influence, mere susceptibility to influence due to illness, etc, or mere fact of an unnatural gift.

41. Can lawyer drawing up the will make a bequest to himself?  NO, unless he was related to the testator within the 3rd degree of cansanguinity (birth or adoption) or affinity (marriage)

42. What is a no contest clause called?  “in terrorem” clause.  

43. When will a a will contest not invoke the “no contest” clause?  Gift will not be invalidated if the contest was brought in good faith with PC  

44. When can Personal rep be removed? If he does something bad. OBTAIN LIST FORM PAGE 12.

45. What is JURISIDCTION for guardianship, and probate? Statutory county courts at law or statutory probate courts (Harris, Bexar, and Tarrant).  County court has exclusive original jurisdiction and appeal is to the Court of Appeals.  

46. What is jurisdiction in counties with only constitutional county courts?  The county court and district courts have concurrent jurisdiction.  Uncontested matters are handled by the county courts.  Contested matters are transferred to district court on motion; returned to county court for further administration when the contested matter is resolved.

47. What does Texas favors relative to probate?  Informal administration of estates.

48. When should you Probate the will as a muniment of title or documentary evidence of title?  Do this if all you are trying to do is get the car title or ranch deed transferred.  

49. Can muniment of title be entered if there are debts?  NO, It cannot be entered unless there are no unpaid debts other than mortgage on the homestead so funeral expenses, debts, etc should be paid before muniment of title is filed.

50. What is a STATUTORY HEIRSHIP PROCEEDING?  Ff Dad died instestate, it serves as a link in the chain of title (just as the muniment of title is).

51. When can SMALL ESTATE ADMINISTRATION be used?  Only for intestate estates and estate (not including the homestead and exempt personal property) is less than $50,000.  

52. Can small estate administration be used to clear title to the homestead?  Yes, but cannot clear title for anything else. 

53. What is the time period for Temporary administration? Cannot exceed 180 days.  

54. When do you have temporary administration?  Usually if there is a will contest.

55. What is Qualified Community Administration?  Where decedent’s one-half interest in CP passes by intestacy to descendants (i.e. decedent had children by first marriage).

56. How does spouse qualify as administrator in qualified community administration? By giving bond.

57. What is the time period for probating a will?  A will must be probated within 4 years (there can be no administration after 4 years have passed).  

58. When can a will be probated after 4 years?  Can only probate after 4 years if the party offering the will for probate shows that he was “not in default” for not probating the will within the four-year period.

59. What is an Unqualified community administrator?  Can sell assets for the purpose of paying community debts if there is not sufficient cash but if there is sufficient cash on hand, you cannot sell the community assets.

60. What is a Nonstatutory affidavit of heirship?  Primarily used to clear title to land when decedent died many years ago.  

61. Why doe the Texas Title industry like the nonstatutory affidavit of heirship?  Because they can act in reliance on validity of recitals in the affidavit.

62. What is the PRIORITY OF WHO CAN BE A PERSONAL REP?  1) Executor named in a will, 2) surviving spouse, 3) principal beneficiary named in the will, 4) any other beneficiary named in the will, 5) next of kin, in nearest order of kinship

63. What is the priority for PR in intestacy?  Surviving spouse and next of kin 

64. What is the Five in and five out rule?  Executor gets 5% commission of all sums actually received and 5% of all sums paid out in cash.  Does not include cash on hand.

65. What is Notice by publication?  Within 1 month after being appointed PR and being issued LETTER TESTAMENTARY the PR MUST publish notice in a newspaper of general circulation, requiring all persons having claims against the estate to present them within the time prescribed by law.

66. Is PERMISSIVE personal notice to unsecured creditors allowed in probate?  YES but it is mandatory personal notice for guardianships.

67. What is permissive personal notice?  PR MAY give personal notice by registered or certified mail to general (unsecured) creditors having CLAIMS FOR MONEY stating that the creditor must present the claim within 4 months after receipt of notice; OTHERWISE THE CLAIM WILL BE BARRED. 

68. What type of Personal notice is required for secured creditors?  Within 2 months after being appointed, the PR MUST give personal notice by registered or certified mail to secured creditors with valid liens.

69. In a dependent administration what must a general creditor file?  A general creditor must file an AUTHENTICATED CLAIM SUPPORTED BY AN AFFIDAVIT with the probate court.  Administrator must then write a memo allowing or rejecting the claim within 30 days.

70. What if administrator does not send a memo allowing or rejecting the claim?  There is a conclusive presumption that the claim has been rejected.  

71. What if the administrator rejects the claim?  If the claim is disallowed, the creditor must file suit on the claim within 90 days after it is rejected and if he fails to do it the claim is barred 

72. What does the filing a matured secured claim get a secured creditor?  the right  to be paid out the general assets of the estate within 6 months from the date of the personal representative’s appointment or 4 months after receipt of personal notice, whichever is later.

73. If the secured creditor fails to file its claim as a matured, secured claim within the prescribed period what happens?  The debt is classified as PREFERRED DEBT AND LIEN.

74. What is a preferred debt and lien?  The creditor can only look to the security interest for payment.  He can get paid from that but he cannot get a deficiency judgment.

75. What type of personal notice to unsecured creditors do you have in guardianships?  Mandatory personal notice to unsecured creditors in guardianships.

76. What type of personal notice to unsecured creditors do you have in estates?  Permissive personal notice for the estate.

77. In what order are claims paid? 1) funeral expenses and expenses of last illness up to $15K, 2) family allowance, 3) expenses of administration, 4) secured claims to the extent covered by the lien (if a matured secure creditor), 5) child support arrearages, and 6) all other claims (including funeral and last sickness if in excess of $15K)

78. When will probate court allow EMERGENCY INTERVENTION?  To withdraw funds from a bank account or to pay funeral expenses or to protect personal property rental unit to keep business going

79. When can an emergency intervention be filed?  No sooner than 3 days and no later than 90 days after decedent’s death.

80. When will a court not grant an emergency intervention?  If an application for appointment of PR or small estate adm is pending.

81. When can a Bank, with preferred debt and lien, foreclose on mortgage without court approval?  In an independent administration but cannot foreclose in a dependent administration.

82. OUTLINE THE PROCEDURAL STEPS FOR SALE OF LAND IN A COURT SUPERVISED ADMINISTRATION.  1) File application for sale describing the property, amount of outstanding creditors’ claims, property on hand available to pay creditors, other facts showing need to sell real estate for authorized purpose such as funeral and adm expenses, debts, family allowance, 2) Date for hearing is set and notice is given to all interested parties, 3) Hearing is held  at which court orders sale, specifying the terms of sale, 4) Property is sold, sale reported to court within 30 days, 5) After notice to interested parties, confirmation heating is held and court affirms sale, and 6) PR gives deeds to purchaser.

83. Who gets sued in a will contest?  An estate cannot be sued only the personal representative (executor or administrator)

84. What is an URBAN HOMESTEAD?  Consists of lot or contiguous lots not to exceed 10 acres without regard to value of improvements.  Must be used as a RESIDENCE and/or place of business. 

85. What is a RURAL HOMESTEAD? 200 acres (need not be contiguous) without regard to value of improvements

86. What is a Single person homestead? Not a member of a “family” and is 10 acres if urban and 100 acres if rural 

87. What are the CONSEQUENCES OF qualifying as a HOMESTEAD?  1) Must spouses must join in the conveyance of the property (even if homestead is one spouse’s SP), 2) Homestead is free from creditors claims except for 1) PMM lien, 2) property taxes 3) federal tax liens and loan to pay off federal tax liens, 4) Mechanic’s, materialman’s liens, 5) loan to enable parties to distribute or divide homestead on divorce, and 6) Equity loan for up to 80% of the value of the equity 

88. What is not considered a property tax for homestead purposes?  Property taxes but not a betterment assessment for taxes.

89. When can a mechanics, materialman’s lien foreclose a homestead?  For improvements where there is a written contract signed by H and W, entered into before improvements are made

90. What is equity in a homestead?  Difference between property’s FMV and the balance on the PMM.

91. What is a PROBATE HOMESTEAD?   The right to occupy the homestead (even if homestead was decedent’s SP) rent-free for life, or for so long as she chooses to occupy it as a homestead in favor of surviving spouse or minor children.

92. What is the Homestead allowance and when do you get it?  It is $15K allowance in lieu of the homestead (if there is no homestead).

93. How much money can you get in lieu of exempt personal property a spouse is allowed?  $5,000 allowance in lieu of exempt personal property

94. What is the FAMILY ALLOWANCE and what is its purpose?  Purpose is to provide support for surviving spouse, minor children during period decedent’s assets are in administration.  Permissible allowance:  amount for support for a period of one year.

95. What are two types of guardians?  Guardian of the person (like a conservatorship) and guardian of the estate who manages the ward’s property.

96. When can bond be waived in guardianships?  Bond can be waived by will for guardian of person (GOP) but cannot be waived for guardian of the estate (GOE)

97. At what age can a person choose their guardian?  If 12 or older the ward can choose the guardian by filing with court unless the court finds it is not in the child’s best interest.

98. What is VENUE for guardian of a minor?  It is the county where parents (or parent who is managing conservator) reside or county where principal estate is located.

99. What is venue if the guardian is named in the parent’s will?  County where the will is probated or county where appointee lives.

100. Who is eligible to be appointed guardian of person and estate of a minor?  Parents or surviving parent, the last surviving parent can name guardian of the child.

101. What is the presumption for a guardian of the child named by a parent?  It is presumed that it is in the child’s best interests.

102. Who is eligible to be appointed guardian of person and estate of an incapacitated adult? 1) Person named by last surviving parent in will or other written declaration or 2) person named in a written, witnessed DECLARATION OF GUARDIAN BEFORE NEED ARISES.

103. What is the presumption is the declaration above?  Prima facie evidence that the named person designated by the parties will serve the proposed ward’s best interests, but court may decline to appoint the person if, for example, she is asserting a claim against the proposed ward’s estate (i.e., there can be no adverse itnerest).

104. What is priority for eligible guardians if there is no such declaration?  Spouse then next of kin in the nearest degree of kinship.

105. Who is disqualified from being appointed a guardian?  1) Incapacitated persons, 2) If there is a conflict of interest (owes money to ward), 3) Inexperience, lack of education, or other reasons, and 4) Person convicted of a sexual offense 

106. What do court’s like limited guardianships?  Because an adult loses all legal and civil rights when power are granted to a guardian.

107. When may the court appoint a guardian that has a conflict of interest with the ward?  If the court approves or appoints a guardian ad litem

108. Is a sex offender per se disqualified from being a guardian?  Not per se disqualification but is presumed not to be in the ward’s best interests.

109. In an incapacity proceeding what must the court appoint? An attorney ad litem and a court investigator.  

110. Must the court appoint a guardian ad litem in an incapacity hearing?  NO, Court has discretion in whether to appoint an guardian ad litem or court visitor (statutory probate courts are required to have court visitor program for HUMAN FACE)

111. Doe the Proposed ward have to attend the incapacity hearing? PW must attend trial

112. Can the PW have a jury trial?  YES, and if requested it is not optional

113. What is the evidentiary standard in an incapacity hearing?  It is clear and convincing evidence

114. What evidentiary standard is used for all other guardianship matters?  All other findings only require a preponderance of the evidence such as venue, eligibility of guardian, guardianship no created to establish eligibility for a minor to enroll in school, etc.

115. How long are Letters of guardianship are good for? 16 months to support the policy of annual review of the guardianship

116. What actions must the guardian take within 120 days of appointment?  1) Take oath within 20 days, 2) post fiduciary bond within 20 days, 3) publish notice of administration in newspaper with one month, and 4) file inventory within 90 days.

117. When can court remove a guardian WITHOUT notice or hearing?  1) If guardian fails to qualify by giving oath and bond within 20 days or fails to file an inventory within 90 days, 2) Moves from Texas or is absent from the state for more than 3 months or cannot be served with process because whereabouts are unknown, 3) has cruelly treated ward, or has failed to maintain or educate the ward, or has misapplied or embezzled assets, or has removed assets from the state (all must be shown by C and C evidence)

118.   When can court remove a guardian WITH notice or hearing?  If there are ground to believe (but not C&C) that she has cruelly treated ward, or has failed to maintain or educate the ward, or has misapplied or embezzled assets, or has removed assets from the state, 2) Fails to comply with a court order or fails to file an accounting or fails to file report if guardian of the person, 3) if guilty of gross misconduct or mismanagement, or 4) if guardian becomes incpacitated, is sentenced to the pen, or is incapable of performing her duties for some other reason.    

119. What is the maximum the Guardian can only spend on ward without court approval?  Up to $5K of income for maintenance ward if there is clear and convincing evidence that the expenditures were reasonable and proper AND there was no time to get prior court approval (i.e., an emergency).  

120. What limitation is placed on payments to nursing home? There is no dollar limit as long as you meet the above test.

121. What 6 things can a guardian do WITHOUT a court order?  1) GOP can expend net income for ward’s maintenance and education, 2) When obtaining prior court approval is not convenient or possible (up to $5k and C&C evidence that expenditures were reasonable and proper), 3) Invest in US bonds, Texas and political subdivision bonds, FSLIC and FDI interest bearing accounts, and secured bonds of corporations located in Texas, 4) Can rent estate property for up to 1 year but in value of rental property (not value of lease) is $3K or more you must report rental to court within 30 days (rental for more than 1 year require court approval), 5) Can retain property that was part of guardianship at inception without requirement to diversify or liability for depreciation (subject to general test of prudence), 6) Can insure property, pay taxes, court costs, and bond premiums, release lien on payment of debt, vote stocks by proxy, and pay calls & assessments on investments.

122. Does sale of real or personal property require court approval?  YES always.

123. When will court allow sale of RP or PP? 1) To pay claims and expenses, 2) for ward’s maintenance if income is insufficient, and 3) to dispose of unproductive property

124. When may a guardianship be terminated?  If it is burdensome in relation to the income and if the estate is $50K or less pay into court registry ($100K if you want to sell property)

125. If child is about to receive a $1M PI award what will the court do?  If a GOE has been appointed the court will create a management trust authorized by § 867 and if award exceeds $50K a bank must be the trustee (court fiduciary) and the trust can continue to age 25 for a minor, or court determines trust is no longer needed, or ward is restored to capacity or dies

126. What if there is no GOE?  Article 142 trust under the trust code bank must be trustee if amount exceeds $50K and can continue to age 25.

127. What if the GOP and GOE are different persons?  The GOE will pay the GOP the amount set by the court for maintenance and education of the ward

128. What about veterans that have lost the capacity to take care of themselves?  Person can be appointed Guardian to Receive Funds from Governmental Source and can expend the pension funds on the ward’s behalf without court approval as long as the amount of the disability is $12K per year or less.

129. When may a temporary guardian be appointed?  Where there is SUBSTANTIAL evidence that a person or his estate requires immediate appointment of a guardian?

130. How long may a temporary guardianship last?  Cannot remain in effect for more than 60 days.

131. May a guardian continue the tax motivated estate plan (such as giving annual gifts to grandkids to reduce estate taxes).  Yes with court approval and GOE can obtain a court order compel accountant to person in possession of ward’s will, trust or other estate planning document to deliver copy to the court for inspection.

132. When will the court approve a charitable gift out of income?  If the gift will qualify for an income tax charitable deduction and the net income from the ward’s estate will probably exceed $25K and the gift will probably not exceed 20% of the ward’s net income for the year.

133. If net income is projected to be $50K,what is the amount of charitable gift that will be allowed?  $10K

Can a divorce action be transferred to the probate court?  Yes if a spouse becomes incapacitated during the pendency of the divorce and if there are matters incident to an estate the probate court will have jurisdiction. 

TEXAS TRUSTS

1. What are the characteristics of a trust?  Trust has separation of legal title (trustee has all the responsibilities of the trust) of the property from the beneficial enjoyment of the property (all the fun of owning).

2. What is a trust?  An arrangement for making gifts of property and for the management of assets.

3. What are the Formalities to have a valid trust? The settlor (must have legal capacity, age 18 or over) delivers (cannot be just an oral declaration res (trust property) to a trustee for the benefit of beneficiaries with intent to create a trust and the trust must be for a legal purposed. 

4. How old must the settlor be?  Legal capacity or age 18 or over

5. Can there be an oral declaration of the res?  NO. 

6. What is the Res?  It is the corpus or principal or subject of the trust. 

7. Is consideration necessary?  No consideration is not necessary for the trust’s creation.

8. What is a future interest and can it be the res of a trust?  A future interest (vested remainder) is a presently owned interest in property and can be the res of a trust.

9. What if there is consideration for a promise to create a trust?  If there is consideration for promise to create trust, the trust duties automatically attach when the property is received (under contract law principles).

10. What capacity must the trustee have?  Trustee must have legal capacity to deal with property (age 18 or older).  Trustee must have capacity to contract

11. What types of trustee must post fiduciary bond?  Corporate trustee does not have to post fiduciary bond, but an individual must post bond.

12. Is a Trustee is entitled to reasonable compensation and how does it compare compensation for guardians?  Yes, as opposed to 5% in and 5% out rule for guardians.

13. Can you have a valid trust when a trustee has not be named?  YES, because no trust fails for lack of trustee.  

14. Who is the trustee if the trust is created in a will and no trustee is named?  If trust is created in will and no trustee is named, the executor will be named.

15. What is the rationale for making the executor the trustee?  Because he has already been named to a fiduciary duty

16. What if the executor does not want to be the trustee?  The court will appoint a trustee. 

17. Is named trustee required to serve?  No, no one can be compelled to accept fiduciary responsibilities and duties.

18. What are the Elements of an accounting?  Property initially received, receipts and disbursements, and property now on hand and liabilities.

19. How do courts handle questionable trusts that involve only minor children?  The courts are liberal where minor children involved where only minor children beneficiaries and trustee are named the court found a trust (it avoided a guardianship).

20. Does Merely naming a trustee with no fiduciary duties create a trust and what is this called?  Court calls this a passive trust which is no trust at all and the beneficiary will hold full title (not an equitable interest in a trust).

21. Are Charitable trusts subject to RAP?  NO.

22. What is Resulting trust?  It is not a trust.  It is a term used to describe the situation when a trust fails for some reason.

23. When will a trust fail?  Trust fails if the beneficiaries cannot be ascertained (best friends). 

24. Is Oral testimony permitted?  No, it is not permitted to identify beneficiaries, who must be identified in trust instrument 

25. What is PRECATORY LANGUAGE and is it binding and give examples?  Non-binding language with no enforceable obligation.  “it is my wish and desire,” “request,” “hope,” and I would like.

26. Does the language “for the use and benefit of my grandson, Sebastian” create a trust?  YES, no particular words are required it is a question of intent.

27. Give three examples of trust objectives/purpose, which are prohibited by law.  1) Commission of a crime, 2) destruction of property, or 3) unlawful condition that is against public policy (encourages divorce or a total restraint on marriage).

28. Are Partial restraints on marriage valid?  Yes, such as “must marry a Jewish woman or money goes to Israel” is OK or “to my wife until she marries” is valid because the motive was to provide support during widowhood.

29. What is the exception to the requirement that a turst be in writing?  All trusts must be in writing EXCEPT a transfer of personal property (e.g., stocks and bonds) to a trustee other than the settlor or beneficiary coupled with a declaration of intent to create a trust simultaneously with or prior to transfer.

30. What is required for Trusts of land to be valid? Must be evidenced by a writing (S of F).

31. Is an oral trust with respect to a ranch valid?  NO.

32. In Texas, are all trusts revocable and amendable by the settlor?  Yes, unless expressly made irrevocable and unamendable.  

33. What is the purpose of this rule (that all trusts are revocable) and is it a majority rule?  To prevent ill-considered irrevocable transfers.  Texas is in a minority of only 4 states that has revocable.

34. What is required for trust amendments or revocations?  Amendments or revocation must be in writing.  

35. What if a trust is not in a ward’s best interest, can the ward or guardian revoke it?  NO, only a court can revoke the trust upon a finding that revocation is in ward’s best interest.

36. What is required for a trust to not be considered an attempted testamentary disposition and how does this affect the execution of the trust?  As long as there are one or more trust beneficiaries besides the settlor, a trust is not void as an attempted testamentary disposition (i.e., does not have to be executed with the formalities of a will) even though the settlor retains numerous rights and powers.

37. What are some of the rights and powers a settlor can retain?  The settlor can retain any one or more of the following rights or powers:  income for life, power to revoke, alter or amend trust; power to control trustee in the administration of the trust, power to add property, life insurance proceeds, or employee benefits to the trust and settlor can name herself trustee to serve as long as she had the capacity to do so.

38. What is a POUROVER WILL?  Testamentary gift to the trust.  

39. When can a trust created by a pourover will be created?  The trust need not be in existence before or executed concurrently with will; it can be created after the will is signed (exception to incorporation by reference rule).

40. Does the Statute authorize payment of EE death benefits to the 1) trustee of inter vivos trust or 2) trustee named in the will?  Yes to both.

41. Are amendments to a trust required to be in writing?  YES

42. Must there be witnesses to an amendment to a trust?  No witnesses are required because trust law controls not will law.

43. What does a Bank Account signature card that states that “upon the death of either party, the bank is authorized to pay the funds on deposit to the surviving party” create?  It does not create ROS, the language merely protects the Bank if they pay the joint account holder.

44. What Language is required on the signature card to create ROS? “On the death of one party, all sums in the account and shall vest in and belong to the surviving party” or “with right of survivorship” for account to pass to person on the account.

45. Do both parties have to sign an ROS bank account card for it to be valid?  No, only the party that has died must have signed it.  The ROS in a joint bank account is valid if the signature card (i.e., account agreement) was signed by the party who has died, even if the survivor didn’t sign.

46. What is the exception to both parities not having to sign a ROS bank account card? UNLESS the survivorship account of the  husband and wife was funded with community property, in which case both spouses must sign the signature card.

47. What is a DURABLE POWER OF ATTORNEY?  Document that authorizes another person (an agent or an attorney in fact) to act on behalf of the principal.

48. What is a SPRINGING DURABLE POWER OF ATTORNEY (POA)?  The POA BECOMES EFFECTIVE upon disability or incapacity.

49. What are requirements for a durable power?  Must be in writing, signed and acknowledged by a notary.

50. Are 3rd parties protected if the durable POA is revoked or the principal has died?  YES, third parties who rely on durable power without actual knowledge that it has been revoked, or that the principal has died, are protected.

51. What terminated a durable POA?  An appointment of a guardian of the estate for the principal terminates the durable power 

52. Can a durable POA be used in the place of a guardianship?  YES, for many families the effective use of a durable POA to handle the person’s affairs may eliminate the need to have a guardian appointed.

53. What are the requirements for a Charitable trusts to not subject to RAP?  Must be for a charitable purpose (confers a substantial social benefit) and does not have to name a specific beneficiary, must be in favor of a reasonably large segment of the public at large

54. Can a charitable trust benefit identifiable individuals?  NO, it cannot benefit identifiable individuals (i.e., “my poor relatives”).

55. What happens when the specific charitable purpose has been accomplished?  when specific charitable purpose can no longer be accomplished, the charitabl trust MAY be reformed in judicial proceeding under the doctrine of cy pres 

56. What is cy pres?  Old French for “as near as possible”  

57. Can the trustee divert the funds to another charitable activity?  NO, Diverting funds to another charitable activity can’t be done by trustee acting on own; must be judicial)

58. Who enforces a charitable trust?  The attorney general who is a proper party to any suit concerning a charitable trust.

59. What is RAP?  No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the interest’s creation LIB + 21 years).

60. What is purpose of RAP?  To limit the duration of private trusts and placing a check on attempts to tie up property through the creation of perpetual trusts.  The rule does not apply to charitable trusts

61. Does Texas have a “CY PRES TYPE” PERPETUITIES REFORM statute and, if so, what does it do?  YES, If a will or trust violates RAP in Texas, the instrument shall be reformed or construed so as to carry out settlor’s general intent as FAR as possible within the period of the rule (“during Nathan’s lifetime” will have the phrase “or within 21 years after Nathan’s death” added)

62. Can you have a valid charitable trust even though specific charities are not named ( i.e., for cure of polio)?  YES,  

63. What happens after a cure is found?  After cure is found, issue is whether the court should apply CY PRES.  Testator’s general intent was to devote her entire estate to medical research, for the prevention and cure of disease and now that polio is cured using CY PRES

64. What is required to change the beneficiary of a charitable trust, do you need a judicial proceeding?  NO, you only need a judicial proceeding where purpose of charitable trust is changed, but not if just the beneficiary is changed which the trustee can do with notice to AG. 

65. Does CY PRES does not apply to non-charitable or private trusts?  The perpetuities reform statute applies to noncharitable trusts, and it applies only when there is a violation of the RAP.  The statute borrows on cy pres-style reasoning to avoid application of the RAP:  to carry out settlor’s intent as FAR as possible within the period of the Rule.

66. What is required to have a trust?  The trustee must owe enforceable duties to someone.  There must be individual beneficiaries who can enforce the trust.

67. What if the trustee does not want to perform the honorary trust gift?

68. So is trust for care of pets or automobile enforceable?  No, it is an honorary trust gift and the trustee is on her honor is deciding whether to perform the trust.

69. What if the trustee decides to not perform the honorary trust gift?  You have resulting trust, but also need to be aware of RAP.

70. What is a Resulting trust?  Where trust fails for some reason (e.g, to pay the income to my best friends”) and Purchase Money Resulting Trust (PMRT).

71. What is a PMRT?  It is a presumption and, unless rebutted, the plaintiff can compel reconveyance at any time.  Example is A pays the purchase price of land, and causes the title to be taken in B’s name (A and B are not related), then A can compel the reconveyance.  Evidence is admissible to show gift or loan of purchase price by A to B. 

72. What is the presumption in a PMRT if A and B are related?  There is a gift presumption ( and therefore no PMRT) when B would be the likely object of gift from A (parent/child, brother/sister)

73. What is a CONSTRUCTIVE TRUST?  It is not a trust.  A constructive trust is an equitable remedy whose object is to disgorge unjust enrichment.  

74. What Two elements are required for constructive trusts? Wrongful conduct and unjust enrichment.

75. Does the trust code apply to resulting trusts and constructive trusts?  NO 

76. What happens, Per statute, if the beneficiary willfully brings about the death of the insured?  Proceeds are distributed as though killer predeceased the insured victim.

77. What type of trust is imposed by a court based on the breach of a preexisting fiduciary duty?  CONSTRUCTIVE TRUST.

78. What is the ANALYSIS FOR CONSTRUCTIVE TRUST?  APPLY THE LAW, APPLY THE EQUITY (WRONGFUL CONDUCT PLUS UNJUST ENRICHMENT)

79. What is the purpose of a spendthrift clause?  The clause protects a trust’s beneficiary’s interest from creditors by prohibiting voluntary assignment or involuntary transfer of the beneficiary’s interest.

80. Are Spendthrift clauses given full effect in Texas?  YES

81. What are the exceptions to spend thrift clauses being given full effect in Texas? Contracts for necessities (medical, food, rent), child support obligations, any interest retained by the settlor, REVOCABLE TRUST (IMPORTANT WATCH FOR THIS BECAUSE DEFAULT RULE IN TEXAS IS THAT TRUSTS ARE REVOCABLE), and federal tax liens

82. Is “This shall be a spendthrift trust” adequate language to create one?  YES.

83. When can Creditors reach trust funds from a spendthrift trust?  After it has been distributed from a spendthrift trust.

84. If the trust is irrevocable, what can grantor’s creditors reach? Grantor’s retained income interest only.

85. What is a Fraudulent transfer relative to creditors?  Three D’sL transfer made with the intent to DEFEAT, DELAY, OR DEFRAUD the creditors.

86. What is required for a trust to be irrevocable in Texas?  Must expressly state that trust is irrevocable (otherwise it is a revocable trust in Texas) and the spendthrift trust will not be protected from creditors.

87. TRUST ADMINISTRATION ISSUES

88. What courts have JURISDICTION for trust administration?  District Courts and Statutory Probate Courts have concurrent over all proceedings regarding inter vivos and testamentary trusts.

89. What is VENUE for an individual trustee?  1) County of the trustee’s residence or 2) County in which situs of trust has been maintained 

90. What is venue for two or more individual trustees or a corporate trustee?  County in which situs of trust has been maintained  

91. What is the scope of a Trustee’s powers?  Any powers a fee simple has.  If a fee simple owner can do it, so can a Texas trustee (very broad fiduciary powers – sell, lease, subdivide, mortgage, partition, and drill for oil).

92. What two things is a Texas trustee forbidden to do?  Imprudent investing and self-dealing.

93. What is the MODEL ANSWER for defining a Texas Trustee’s fiduciary powers?  The Texas Trust Code, which applies to all trusts in Texas except to the extent the trustee’s powers are expanded or limited by the settlor, gives broad fiduciary powers to trustee.  Specifically, the Trust Code expressly authorizes a trustee to (do whatever the questions involves), with two exceptions, imprudent investment (too speculative) and self-dealing.

94. What is Self-dealing?  It provides that the cannot borrow trust funds, cannot buy or sell trust assets to itself, cannot load funds to trust, cannot profit from serving as trustee, corporate trustee cannot buy its own stock as a trust assets, and duty to segregate or duty to earmark.

95. What two self dealing rules cannot be waived by the settlor relative to a corporate trustee?  Corporate Trustee borrowing trust funds and trustee buying or selling trust assets to itself.

96. Does this prohibition apply to individual trustees?  NO

97. Can the other self-dealing rules be waived?  YES, as to both corporate and individual trustees.

98. What is SOL to bring suit against a trustee and what is the special name for the cause of action?  4 year SOL against trustee is a SURCHARGE and subject to the NO FURTHER INQUIRY RULE

99. What is the no further inquiry rule?  Breach of a fiduciary duty is an automatic wrong, good faith reasonableness is not defense and the only issue to be decided by the court is the measure of damages (i.e., difference between what he paid for the stock and what it is worth on the date of suit)

100.  Can the trustee loan trust funds to a beneficiary?  Yes, subject to the general test of prudent (interest rate must be fair, loan must be secured, reasonable repayment schedule) 

101. When does the trustee have a duty to insure trust assets?  Trustee also has the duty to insure trust assets against loss, if a prudent person would insure such assets

102. What are the Routine, recurring expenses of the trust charged to or paid from?  Paid from the income trust.

103. What are examples of routine, recurring expenses?  Property taxes, insurance premiums, ordinary repairs, costs of accounting

104. What are extraordinary expenses and those relating to preservation of the trust estate are charged to or paid from? Principal 

105. What are examples of extraordinary expenses or expenses for the preservation of the trust?  Investment expenses, mortgage payments, inheritance and estate taxes, and court costs in defending trust.

106. What are Trustee and attorney fees of trust charged to? Income or principal based on trustee’s discretion as to what it equitable.

107. Of all the regularly encountered corporate distributions which ones are classified as trust income?  Only cash dividends.

108. Of all the regularly encountered oil & gas distributions, what is that only one that is wholly allocated to income?  The delay rental

109. How is a royalty allocated?  72.5% to income and 27.5% to principal (to cover depletion)

110. How is the bonus allocated?  Same as the royalty above.

111. How is a trustee to determine income to the trust?  Per GAAP.

112. What is Compensation for lost or damaged trust property?  It is principal

113. What are the Texas rules for investments made by a trustee?  Texas Trust adopts the PRUDENT INVESTOR rule and PORTFOLIO INVESTMENT THEORY TOTAL RETURN

114. What is the prudent investor rule? Trustee  may make investments that persons of ordinary prudence, discretion and intelligence would make in managing their own affairs, not in regard to speculation but to permanent disposition of their funds, considering probable income as well as safety of capital.

115. What is the portfolio investment theory?  Prudence as to investment decisions is measured by considering all trust assets and overall investment strategy, rather than by focusing on each single investment alone and by itself.

116. Does Texas permit investment for total return rather than “income”?  Yes, for example you can buy internet stocks that have potential for profit via capital gain but that do not pay dividends.

117. Is the Trustee is personally liable for TORTS committed by itself and. its agents?  YES, prudent trustee will always take out liability insurance immediately

118. Who gets sued, the trustee or the trust?  It is the trustee that is sued, not the trust.

119. Where there are 2 or more trustees, how are decisions made?  Majority rules 

120. What must a dissenting trustee do?  Express his dissent to the transaction in writing.

121. Is a trustee liable for knowledge of facts such as marriage, death, or divorce of a beneficiary?  No, unless actual knowledge (provision is intended to protect trustees) 

122. Briefly state the conditions that cause a trust to terminate.  1) Showing that trust purposes have been fulfilled or become illegal or impossible or 2) compliance with trust terms will not defeat or substantially impair accomplishment of trust purposes.

123. When does the 4-year SOL begin to run against trustee in a surcharge action?  When he 1) repudiates or denies the existence of the trust, 2) dies or resigns, 3) gives an accounting that makes a full disclosure of the facts upon which the action is based (accounting that showed trustee loaned money and the borrower was the trustee).

124. What conditions can cause a trust to terminate?  1) According to the trust’s own terms (i.e., until child attains the age of 25), 2) Upon petition of the trustee or beneficiary (but not the settlor) and the court finds that the PURPOSES OF THE TRUST a) have been fulfilled or have become illegal or impossible to fulfill or b) because of circumstances not known or anticipated by the settlor compliance with the terms of the trust would defeat or substantially impair accomplishment of trust purpose

125. Can trustee divide or merge trusts for tax purposes without a court hearing?  YES.

126. Can a trust that contains a spendthrift clause be terminated early?  In many states the answer is NO, but in Texas it is just one factor to consider in deciding to modify or terminate the trust but it does not preclude the court from terminating the trust.

127. For what purposes does a trustee continue to perform his duties after a trust has terminated?  1) To wind up trust affairs and 2) to make distributions to beneficiaries.

128. FEDERAL ESTATE AND GIFT TAX

129. What is the estate exemption amount in 2003?  $1M exemption for those dying in 2003.  

130. Is the $1M exemption a part of unified credit?  YES.

131. What is the result of the $1M exemption?   No estate tax return has to be filed if cumulative lifetime taxable gifts and the taxable estate exceeds $1M. 

132. What is the First effective estate tax rate? 41% and rises to 49%

133. What does the Marital deduction do to estate tax?  Defers estate tax

134. What is the amount of the marital deduction?  It is unlimited, but you should include a “pay no tax” marital deduction formula clause that will take advantage of the 1st dead spouse’s $1M exemption.

135. What is the language for the “pay no tax” formula?  The smallest amount that will produce the largest taxable estate that will result in no estate taxes being payable by my estate, taking into account the value of other gifts to my wife that qualify for the marital deduction.

136. What is a bypass trust?  A beneficiary (spouse or child) can be given a life income interest and limited powers over trust principal, all without causing the property to be taxed in the beneficiary’s estate at death (the trust bypasses the beneficiary’s estate for estate tax purposes).  The trust will not be taxed in the beneficiary’s estate as long as she is not given a general POA.

137. What is HEMS?  The ability to invade trust principal for health, education, maintenance, and support.

138. IS HEMS a general POA such that it will defeat a bypass trust?  NO.

139. Can you use the word “comfort” instead of one of the HEMS words?  NO

140. What is a QTIP Trust?  QUALIFIED TERMINABLE INTEREST PROPERTY TRUST.  It is a form of trust used to qualify for the marital deduction.

141. What are the 3 requirements for a QTIP Trust?  1) Income must be payable to spouse annually for life (cannot terminate on spouse’s remarriage), 2) During the spouse’s lifetime, no other person can be a permissible beneficiary of the trust, and 3) executor must make the QTIP election of the estate tax return.

142. When is QTIP trust used?  Where testator wants 2nd wife to have use of property during her lifetime but the property left to his kids by his prior marriage.

143. When did Congress pass QTIP?  1982

144. What does QTIP do to estate taxes?  Defers them to the kids

145. What are incidents of ownership in an insurance policy and how does it relate to estate tax?  Having the power to change beneficiary, assign the policy, or use it as collateral.  It makes the proceeds subject to estate tax. 

146. What is the New basis at death rule?  Interests includible in decedent’s gross estate receives a new basis (for federal income tax capital gains purposes) equal to the asset’s date of death value and the ENTIRE COMMUNITY PROPERTY gets 

147. What is the annual exclusion for gift tax purposes?  $11K annual exclusion under federal gift tax.  It is only when gift to any one donee exceeds $1000 that you have gift tax consequences.  

148. When will the gift tax exclusion apply to tuition and medical payments?  There is also unlimted exclusion for tuition and medical payments but only if the payment is made directly to the service provider 

149. Does a charitable remainder interest qualify for the estate tax charitable deduction?  NO unless it is an annuity trust or a unitrust.

150. What is an Annuity Trust?  A trust under which a stated dollar amount, which can be no less than 5% of the initial trust corpus, is payable to an individual beneficiary for life (if a $200K trust the state annuity must be at least $10K per year)

151. What is a Unitrust?  A trust under which a percentage, which can be no less than 5%, of the trust corpus, valued annually, is payable to the individual beneficiary for life.

152. Is a revocable trust for the benefit of your kids subject to gift tax?  YES, because it is a revocable trust (same result if you have the power to change the beneficiaries in the trust).   

FEDERAL INCOME TAX

1. GI is all increases/accretions in wealth.

2. CLAIM OF RIGHT – tax in early year and deduct when paid. If a taxpayer asserts a claim to property and uses it as if it were her own, the amount if includible in her gross income, even though it turns out that she must repay the amount in a later year.

3. Illegally derived income is taxable.

4. ASSIGNMENT OF INCOME (SERVICES) – income is taxable to the person who earns it.

5. ASSIGNMENT OF INCOME (PROPERTY) – Income from property is taxable to the person who owns the property.

6. GAINS FROM SALE OF PROPERTY.  Gain from property is taxes only when it is realized, when the property is sold or exchanged 

7. Gifts, bequests, and inheritances are not included in GI.  EXCEPTION is a bequest made in consideration for past services is included in GI (really being paid for services)

8. Death is a great tax shelter.  The appreciation of inherited property is never tax under FIT because the beneficiary gets a stepped up basis.  TESTED.

9. BUSINESS GIFTS are taxable unless they stem from a detached and disinterested generosity and there is no quid pro quo.

10. Forgiveness of indebtedness – taxable because it increases the person’s wealth with the EXCEPTION that it is not taxable if the TP is insolvent.  If parent discharges child’s debt it is a gift.  If the debt was to purchase property you reduce the basis in the property  

11. MOVING EXPENSES paid by ER- you must move because of your job.  TEST is if EE didn’t move, the length of her commute would increase by at least 50 miles.  During the year that follows the move, the TP must work for 39 weeks.  If EE is not reimbursed, she can deduct her moving expenses.  There is no deduction for indirect expenses (meals while moving, house hunting trips, and temporary housing) 

12. FRINGE BENEFIT – non-cash benefit, usually deducted as a business expense by ER and not included in GI by EE (example is ER paid health and accident insurance.

13. ER can give EE up to $50K of LIFE INSURACNE tax free (fringe benefit)

14. SCHOLARSHIPS are excluded from GI as long it is to further education for tuition, fees, books, supplies, and the scholarship is not for past or future services (i.e., EE must return to job after completion of the degree).

15. PRIZES – prizes and awards are always included in income.  Basis included amounts that have been included in income.  EXCEPTION – the right to the prize or award is assigned to the charity before it is received.

16. PERSONAL INJURY AWARDS – not taxed on physical personal injury such as loss of a limb because the TP is being returned to status quo and cannot deduct the legal fees associated with getting the award because the award was not included in GI

17. ALL PUNITIVE AWARDS ARE TAXED; however, legal fees associated with punitives are deductible, so PI lawyer need to provide client with allocation.

18. Business may not deduct FINES as a business deduction paid to a government for violation of the laws

19. Rule on damages awards are that the only awards that are excluded from GI are compensatory damages associated with a physical injury.

20. Emotional distress from physical injury to your child is excluded but not harassment at work.  Even if there are physical symptoms such as headaches the damages will be included if it stems from a non-physical injury.

21. Personal living expenses are not deductible. 

22. BARTER TRANSACTION – each party has income in the amount of the services provided

23. ALIMONY – deductible to payor.  Must be in a written divorce or separation agreement, the couple cannot live together, cease at death of the recipient, and must be cash (otherwise it looks like a property settlement).

24. All rules apply under a written separation agreements as well as divorce decrees.

25. DEDUCTIONS.  TRADE OR BUSINESS EXPENSES must be ordinary and necessary in nature 

26. SPECIAL RULE FOR MEALS & BUSINESS EXPENSES – 50% of business meals and entertainment expenses assuming they are incurred in an overall business situation and TP substantiates the expense and the business reason for it.  The 50% hair cut recognizes the personal nature of these expenses

27. EXAMPLES OF above the line deductions are depreciation expense on property, rental expenses (expenses incurred by owner/landlord in renting property to tenant), losses for sale or exchange of property OBTAIN PAGE 14

28. DEDUCTIONS ALLOWABE IN LIEU OF THE STANDARD DEDUCTION (BELOW THE LINE OR ITEMIZED DEDUCTIONS) includes mortgage interest on debt incurred to acquire 1st or 2nd home up to a total of indebtedness of $1M.  Mortgage interest on home on home equity loans on 1st or 2nd home up to total indebtedness of $100K (is not tied to home acquisition, can use proceeds to pay credit cards).  Property taxes are deductible, but sales taxes are not.  Interest on loans for personal items is not deductible.  Interest expense is deductible for business expenses.  Interest on educational loans is deductible as above the line but phases out if the single TP makes $50K.

29. EDUCATION EXPENSES ARE DEDUCTIBLE only if they maintain or improve necessary business skills and provided further that they are not the MINIMUM requirement for entering a new field or do not qualify for a new job.

30. CLE is deductible as above the line business expense.

31. Only UNIFORMS are deductible.

32. Commuting expenses is not deductible.

33. Job search expenses are deductible only if job search is in the same field but not for entering a new field.

34. Having to eat near work is not deductible

35. HOBBY LOSSES, if an activity primarily engaged in for profit the expenses are deductible even if they exceed the income from the hobby.  If the activity is not for profit TP can only deduct expenses to the extent TP has income and the remainder is non-deductible because it is viewed as personal expenses.

36. Assumption of debt is treated as a receipt of cash.  Taking a mortgage when buying property is included in the basis.  TREAT DEBT AS EQUIVALENT TO CASH.  OBTAIN ON PAGE 19.

37. SPECIAL RULES FOR LIKE KIND EXCHANGES – no gain or loss when property OBTAIN PAGE 19 Generally speaking, the basis of the new property received is equal to the basis of the old property given up.

38. INVOLUNTARY CONVERSIONS - no gain is recognized as long as TP reinvests in similar asset within 2 years.

39. Can exclude gain from sale of personal home up to $250K, as long as you owned it 2 of the past 5 years. Can use this rule once every 2 years.

40. CAPITAL ASSETS.  A capital gain is the gain from the sale of a capital asset (stocks).  Capital assets are taxed at lower rates which it why they are desirable.

41. Capital assets are all assets EXCEPT inventory, depreciable property, real property used in business, accounts receivable, copyright, literary, musical, or artistic compositions in their creator’s hands. 

42. STCG – capital assets held for 12 months or less

43. LTCG highest rate is 20% except for COLLECTIBLES, which get a rate of 28%.

44. HOLDING PERIODS TACK – donee gets to tack or add on the HP of the donor.

45. CAPITAL LOSSES RULE  - you can deduct up the amount of your capital gains plus $3,000.

46. ORDINARY LOSSES are deductible with no limitation.

47. PERSONAL LOSSES are never deductible 

48. COST RECOVERY (DEPRECIATION AND RELATED MATTERS).

49. Real property is depreciated using the SL method (27.5 years for apt building or rental homes) and 39 year for office buildings.

50. Non wasting assets are not depreciable

51. Personal property (computer system) is depreciable over time but you can use faster depreciation method (ACRS).  Greater depreciation in the early years and lower depreciation in later years.  TP prefers fast depreciation because of the time value of money

52. Each year, the TP must reduce his basis in depreciable property by the amount that the TP is entitled to deduct as depreciations.

53. For intangible personal property you get amortization rather than depreciation.  If it is a PURCHASED INTANGIBLES AND GOODWILL ARE AMORITZED OVER AN ARBITRARY 15 YEARS.

54. Created intangibles are amortized over their useful lives.

55. The deduction for oil is DEPLETION (cost and percentage depletion). ON EXAM

56. Percentage depletion is usually a faster write-off.

57. LARGE OIL COMPANIES CAN ONLY USE COST DEPLETION AND PERCENTAGE DEPLETION CAN BE USED BY SMALL AND INDEPENDENT OIL COMPANIES.

58. PERSONAL EXEMPTIONS AND DEDUCTIONS FOR DEPENDENTS – the bigger the family the larger the deduction because of the increased living expenses.

59. The custodial parent gets to claim the child as a dependant in the absence of contrary provision in the decree.

60. KIDDIE TAX – kids under the age of 14 are taxed at the highest marginal rate of their parents to avoid income shifting from higher bracket parents to lower bracket kids.  DOES NOT APPLY TO EARNED INCOME (paper route or babysitting)

61. ACCRUAL METHOD ACCOUNTING – an accrual method TP has income when the right to it is EARNED and the amount is ASCERTAINED.  Expenses are deducted when the OBTAIN PAGE 27

62. CASH METHOD used by individuals and small businesses. OBTAIN 27

63. EXCEPTION TO CASH METHOD – constructive receipt doctrine.  Money is available to TP without substantial restriction is includable in the current year.

64. Prepaid expenses – cannot deduct up front, it is an asset, can only deduct as it is used up.

65. INSTALLMENT SALES – on property section.  Gain from selling property is only realized when the cash is received. Calculate your profit percentage and multiply it by the installment payment in each year to get the gain realized.

66. There is not such thing as an INTEREST FREE LOAN FOR TAX PURPOSED. Lender is deemed to have interest income and borrower is deemed to have interest expense, which may or may not be deductible.  The lender is deemed to give the interest back to the borrower and it is classified based upon the relationship between the borrower and lender OBTAIN PAGE 29.  

67. No gain on transfer of property to corporation, pship, or LLC as long at TP owns 80% (we want to encourage formation of businesses).  New Corp. has the same basis as TP.  Generally the TP’s new basis is his old basis.

68. CORPORATION NEVER DEDUCTS DIVIDENDS. The earnings of a C corporation are subject to a double tax.

69. Sub S, P/S, and LLC (treated as P/S for tax purposes) are more efficient tax entities.  Flows through to partners, etc.  Entities do not pay tax, the owners pay tax.

70.  TEXAS FRANCHISE TAX is imposed on corporations and LLCs if they are doing business in Texas or are authorized to do business in Texas.  In actuality Texas has a corp. income tax disguised as a franchise tax.  Better to have a P/S in Texas.  GET RATES on page 31.

BANKRUPTCY

1. Chapter 13 voluntary bankruptcy is a reorganization in which you keep your assets or business and you pay your debts over time; whereaw, Chpater 7 is a liquidation with a fire sale and all assets are all.

2. Ch 13 and 11 can only be approved if it meets THE BEST INTERESTS OF THE CREDITORS TEST which means they must receive more in present value terms than they would receive under Chapter 7.

3. Bankruptcy court is a federal court with exclusive jurisdiction, which means state courts do not hear bankruptcy cases.

4. Ch 13 is for individuals (not corps or P/S) and they qualify in terms of the amount of debt they have.  The will qualify if the have less than ¼ million in unsecured debt ($290,525) and three times that amount in secured debt ($871,550).  If you have more debt that that you must go the Ch 11 route.

5. Guarantee (I will pay if and only if the primary obligor does not pay).  A guarantee is not a debt until the contingency upon which it is based has occurred.

6. Chapter 11 is a business reorganization, it is what large corporations use.  It rehabilitates a business by extending, reducing, or modifying (changing the interest rate) the debtor’s obligations.

7. Chapter 11 is the Chapter 13 analog for businesses or individuals with large amounts of debt.  Individuals with less debt could do 11 instead of 13 but it is more expensive because it requires approval of the creditors.  Same best interests of the creditors based upon present value terms for 11 as with 13.

8. Mgmt of company can keep managing the company as a DEBTOR IN POSSESSION under Chapter 11, but can appoint a trustee for cause (fraud, dishonesty, incompetence, or gross mismanagement

9. In Ch 13 and 7 a TRUSTEE IS ALWAYS APPOINTED

10.  Chapter 7 (Straight Bankruptcy) –Voluntary (filed by debtor) or involuntary (filed by debtor’s creditors).

11. Under state law if you are not being paid, you file a lawsuit and obtain a judgment and get a writ of execution in which the sheriff seizes all non-exempt assets and sells them to satisfy the judgment.  Involuntary is to end the RACE to courthouse under state law and obtains RIGHTS only available in bankruptcy (if the debtor is preferring certain creditors over others (HL&P in August over Time Warner, which is not illegal under Texas law).  Trustee can get Time Warner’s preferential payments back and distribute more equitably among the debtors.

12. In bankrutpcy a creditor has a secured claim up to the value of the collateral.  An undersecured claim is when the debt exceeds the value of the collateral.  It requires 3 unsecured or undersecured claims of at least $11, 625 to file an involuntary petition.

13. OBTAIN VOLUNTARY 7 ON PAGE 

14. Case is commenced by filing a PETITION IN BANKRUPTCY

15. Bankruptcy Procedure (Ch 7, 11, & 13).

16. Debtors must file list of creditors, schedule of assets and liabilities, and statement of its financial affairs (usually the tax return)

17. The moment the bankruptcy is FILED the AUTOMATICE STAY is in place (this is how the state law race it stopped) halts collections activities from the time of the bankruptcy fling.

18. Stay applies even if you do not know about it.  Creditor may be liable for damages, attorneys’ fees, and even punitives.

19. BEWARE on the BAR secured creditors cannot foreclose on their collateral after the stay.  Even the IRS cannot do any collections.  CAN’T DO ANYTHING THAT EVEN REMOTELY RESEMBLES A COLLECTION ACTIVITY (includes telephone calls).

20. Debtor is mortgagor and the bank/lender is the mortgagee. (stay prevents mortgagee from foreclosing a mortgage)

21. EXCEPTIONS TO AN AUTOMATIC STAY:  prosecution of criminal act, establishment or modification of an order for alimony, maintenance, or support; the enforcement of government, police, or regulatory powers; an assessment of a tax or demand for tax returns, or tax audit, and steps to maintain the perfection (i.e., continuation statement to maintain perfection).

22. Only secured creditors can request relief from the stay and be protected from a decline in value of the collateral via a lien, cash pmts, or insurance or if that is not possible release the stay.  A creditor can have both a secured and unsecured claim in bankruptcy (secured up to the value of the collateral and an unsecured creditor for any amount that the collateral does not cover the debt).  If collateral is declining in value the secured creditor can demand that the trustee sell the collateral.

23. Bankruptcy estate is everything owned at time petition is filed.

24. Exemptions are the minimum amount that a debtor is allowed to keep.  Texas does not opt out and allows its residents to choose between federal and Texas state exemptions (which are generous $60K for a family and $30K for individual).

25. IMPORTANT the exemptions do not stop secured creditors.

26. Homestead exemption – valid security interest will prevail.  10 acres is urban and 200 acres for a rural homestead

27. POWERS OF THE TRUSTEE (strong arm powers).  The trustee is treated is having a hypothetical judicial lien on the date the bankruptcy is filed.

28. Trustee challenges all creditors – let’s fight and if trustee prevail the lien goes away.  Use priorities in secured transactions.  A lien creditor, what the trustee is acting as, will trump an unperfected secured creditor who has not filed a financing statement, even though the security interest is prior in time.

29. TRUSTEE AS HYPOTHETICAL BFP OF REAL ESTATE

30. Write you an Article 9 secured transaction problem, in which someone screws up and does not file a financing statement and becomes an unperfected creditor and then the trustee will prevail as a hypothetical judicial lien holder.

31. Texas has adopted the Uniform Fraudulent Transfer Act (4 year SOL) way to get fraudulently transferred property back in the bankruptcy estate

32. CONVEYANCES THAT ARE FRUADULENT OBTAIN PAGE 11.  This is a fraudulent transfer because he have a $100K asset for $20K which is not reasonably equivalent value (REV) and he is insolvent.  It is a separate and independent ground if debtor made the transfer with the intent to defraud

33. PREFERENCES ARE INCREDIBLY IMPORTANT and trustee can avoid them 

34. Memorize the five conditions for a voidable preference:  1) a transfer to for the benefit of a creditor.  Will see the debtor pays one creditor and not another.  The SNEAKY ONE THOUGH IS WHEN THE DEBTOR TRANSFERS A SECURITY INTEREST TO ONE CREDITOR AND NOT ANOTHER   Cues are payment or security interest to only one creditor, 2) there is a presumption that the debtor is insolvent 90 days prior to bankruptcy filing 3) on account of an antecedent debt. If perfection of security interest occurs within 10 days of initial grant of the security interest then the transfer is deemed to occur at the initial grant of the security date.  If perfection occurs after the 10 day period the transfer is deemed to occur at the time of perfection and means the transfer took place after the debt was incurred and would be antecedent debt, 4) within 90 days of filing a petition bankruptcy (bright line rule) or one year if transfer is to an insider such as family member or a shareholder of a corporation if the corporation is in bankruptcy; 5) the creditor has to do better with the preference than it would do without the preference.  FULLY secured creditors will never have a preference, since they would have gotten 100% in any event.  However, undersecured creditor can have a preference.

35. EXCEPTIONS TO THE VOIDABLE PREFERENCE RULE (worry about preference themselves more) pp 13-15

36. TRUSTEE’S POWER AS TO EXECUTORY CONTRACTS (a contract not yet fully completed or performed).  In bankruptcy clauses prohibiting such assignments are invalid (on Bar).  Damages for trustee rejecting a contract is that party is treated as general unsecured debt (probably won’t get anything).  The trustee cannot assign contracts for personal services, or elect to perform the contract.

37. Order of payment in bankruptcy:  1) secured claims and secured judicial lien creditors (usually paid in full), 2) PRIORITY CLAIMS (UNSECURED CLAIMS IN ORDER OF HIGH TO LOW PRIORITY):  adm expenses (preserving the estate, post petition taxes, and compensation fo trustee’s attorney, accountant, and other professionals, INVOLUNTARY GAP CLAIMS (pd where debtor is arguing is he is not bankrupt in involuntary bankruptcy to ensure that creditors will do business with the debtor during this gap period); WAGE CLAIMS (limited to wages earned within 90 days of petition and $4,650, not alot of priority); CONTRIBUTIONS TO EE BENEFIT PLANS (reduced by amounts paid for wage claims); CONSUMER DEPOSITS, ALIMONY AND CHILD SUPPRT, TAX CLAIMS (if they become due within 3 years of bankruptcy filing) and FINALLY the general unsecured creditors who will share pro rata any amount of money that is left

38. Right of SET OFF – BANK CAN TAKE SAVINGS ACCOUNT AND APPLY TO DEBT AS A SET OFF (BUT MUST GET RELIEF FROM AUTOMATIC STAY)

39. DISCHARGE – the goal of bankruptcy; to get a FRESH START

40. GLOBAL OBJECTION TO DISCHARGE – if any of the objections apply, NONE of your debts will be discharged.  Fraudulent transfers or concealment of property if within one year and with intent to hinder, defraud, or delay creditors.  FAILURE TO KEEP BOOKS OR RECORDS, COMMISSION OF A BANKRUPTCY CRIME (false oath, claim bribe, withholding records), FAILURE TO EXPLAIN LOSS OF ASSEST, REFUSAL TO OBEY OFERS OR TO ANSWER QUESTIONS, PRIOR DISHCHARE IN CH 7 WITHIN 6 YEARS, PRIOR DISCHARGE IN CH 13 WITHIN 6 YEARS (UNLESS IT HAS PROPOSED A PLAN TO PAY AT LEAST 70% OF ITS CLAIMS IN THE PRIOR CASE) 

41. EXCEPTIONS TO DISCHARGE (ONLY THE PARTICULAR DEBT IS NOT DISCHARGED):  PRIORITY TAX CLAIMS, DEBTS INCURRED BY FRAUD (RUNNING UP CIRCUIT CITY ACCOUNT), LUXURY GOODS OVER $1,150, CASH ADVANCES FROM OPEN ENDED CREDIT IN EXCESS OF $1,150, UNSCHEDULED DEBTS (debts you forgot to list), EMBEZZLEMENT, LARCENY, AND FIDUCIARY’S FRAUD are not dischargeable; ALIMONY, MAINTENANCE AND CHILD SUPPORT (does not apply to property settlements), CLAIMS FOR WILLFUL OR MALICIOUS INJURY TO PROPERTY, DUIs, STUDENT LOANS (unless undue hardship), FINES AND PENALTIES OWED TO GOVT UNIT,  OBTAIN PAGE 19

42. REAFFIRMATION OF DISCHARGED DEBTS, tends to undermine the fresh start.

REAL PROPERTY

1. What is the structure for the Texas Essay on Real Property?  The structure.  RP has been appearing on two questions.  One is entirely RP and one RP combined with Oil and Gas.  Most of the points are not Texas specific (20 or so Texas specific rules).  Use same rule as for MBE unless he gives you an exception for Texas.  Texas has never tested on future interests (first time for everything).  

2. MBE virtually only asks for majority rule (unless he tells us to use minority).  Majority is usually CL and he will tell us if the majority had deviated from CL

3. Whar are the BIG THREE INTERESTS IN LAND?  Estates (giving possession), Easements (giving right of use) and Restrictive Covenant (restricting someone else’s use of their land.

4. What are the 2 Estates?  Present estates and future interest

5. What is the RULE about restraint on alienation?  Any attempt to put a direct restraint on alienation is void, ignore the restrictions.  

6. Are Conditions or right of first refusal a restraint on alienation?  NO.

7. What does “TO A” give?   A will get a fee simple.  Courts will presume a fee simple

8. How do you measure a life estate?  LIFE ESTATE – is never by time, but only by life.  

9. Can a LE be created by implication, if so how?  YES.  To S and D after the death of my faithful wife” is an implied life estate.  

10. What is a “LE pur autre vie?”   It is “To A for the life of B” – measuring life can be the life of someone other than other than the LE holder.  

11. What happens if A dies before B?  The estate will go to A’s (the life tenant’s) estate

12. Are Forfeiture restrictions allowed on LE?  Yes, you can put restrictions on alienation of LE.

13. What are the rules for waste in a LE?  WATCH OUT FOR WASTE – Key word is MAINTAIN the LE, and that means continuing the normal use (land’s present conditions).  

14. What is any change in the use of a LE?  It is voluntary waste, even if it seems that it would be a better use.  

15. How does the OPEN MINES DOCTRINE (ONLY TALKING OF DEPLETABLE NATURAL RESOURCES apply to LE?  Life tenant can take minerals if the “mine” was in place when the LE began.

16. What is PERMISSIVE WASTE relative to a LE?  The life tenant has failed to maintain (life tenant’s inaction, not action).  

17. What duty does a life tenant have relative to a LE?  The DUTY TO REPAIR (but not replacement, patch roof but don’t have to replace it just keep patching, life tenant must pay TAXES.  Life tenant must pay INTEREST and holder of future interest must pay the principal.  Life tenant does not have to pay insurance

18. What must the holder of the future interest do relative to taxes?  Holder of future interest must make sure taxes get paid, because a tax sale terminates the future interest.

19. What is AMERLIORATIVE WASTE?  Voluntary waste that alters the property but it increases the value of it.  Decaying residential mansion surrounded by office buildings and future holder wants to keep the house, the life tenant can tear down the house base on better to be rich than happy.  

20. What are the buzz words for ameliorative waste?  Remember the words CHANGED CONDITIONS AND RELATIVELY WORTHLESS.

21. What is CLASS GIFT?  A gift or conveyance to agroup of unnamed persons, such as to A’s children.

22. What is the RULE OF CONVENIENCE?  The class closes when any one of the class entitled to a distribution.  Does not have to be when the testator dies.  Could be another event that triggers the closing of the class.  

23. What type of rule is the Rule of Convenience?  This is a RULE OF CONSTRUCTION, not a rule of law (i.e., ambiguous conveyances).

24. What happens to members of a class who predecease the testator?  They are eliminated and do not recover; their gift LAPSES.  Once a class is established when the will is executed, the class stays OPEN to accommodate those who later meet the definition of a class member.

25. What is a FUTURE INTEREST?  Future possession.  The interest exists now but possession will not come until later, if at all.  MBE only tests on classification rules and RAP.  Don’ fall for the trick of the MBE saying the interest will not exist until the future, it exists now.

26. What are the 5 future interests?  Future interests are in 2 categories (those retained by the grantor which includes a REVERSION, POSSIBILITY OF REVERTER, or RIGHT OF ENTRY OR POWER OF TERMINATION) or Future interest given to a grantee, which includes a REMAINDER OR EXECUTUORY INTEREST.

27. Give examples of a REVERSION? O TO A FOR LIFE – O has reversion and A has LE.  

28. What if A, above, conveys the LE to B?  O still has a reversion, B has a LE, and A has a reversion for life.  

29. Does it make no difference that A is 86 and B is 20?  No, it is only important for valuing the LE.

30. What should you do when they tell you the ages in an estates questions?  Ignore it because  it is almost always IRRELEVANT.

31. What is a REVERSION?  It is the interest kept by Grantor when the grantor gives LESS than the durational estate that the land had.  

32. What is the duration of a fee simple?   Forever.  

33. Are reversions subject to RAP?  NO, Reversions are NEVER subject RAP and reversion can be transferred freely.

34. Is a reversion CERTAIN to send the property back to the grantor?  NO, it may or may not go back, depending upon the circumstances set in the grant.

35. What is a FEE SIMPLE DETERMINABLE (FSD)?  It is determinable because it can end based on some circumstance (such as liquor consumed on premises).  

36. What does the grantor retain in a FSD?  POSSIBILITY OF REVERTER 

37. Does POR means the chance of reverter?  No, POR is a legal label, a term of art.  POR goes ONLY with a fee simple determinable.

38. What are the BUZZ WORDS FOR a POR?  SO LONG AS, WHILE, DURING, OR UNTIL 

39. What is Right of Entry retained by grantor?  Title does not go automatically back to the grantor, the grantor has to do something. 

40. What are the BUZZ WORDS for right of entry?  Provided however, but if, and on the condition that.

41. What is required to get a fee simple on a condition subsequent on exam?  Grantor MUST expressly reserve a right of entry.

42. Is the Right of entry subject to RAP?  NO 

43. Can right of entry be transferred?  NO, it cannot be transferred inter vivos 

44. How can the right of entry be transferred?  Can transfer by will or intestate succession at death

45. What does the language “for the purpose of” affect?  Nothing,  it has no effect on title.

46. What are FUTURE INTERESTS CREATED IN THE GRANTEE/TRANSFEREE?  They are the remainder or the executory interest.

47. What is a VESTED REMAINDER?  No conditions have to be satisfied.  Nothing standing in the way of its becoming possessory on the expiration of the estate that comes before it.

48. What is a VESTED REMAINDER SUBJECT TO OPEN?   To remind us that the estate is still open to other children (open class until A’s death).  

49. What is another name for vested remainder subject to open?  Can also be called vested subject to PARTIAL DIVESTMENT.

50. What is a CONTINGENT REMAINDER?   Where something has to happen or be known before the remainder can become possessory or if the GRANTEE IS NOT IN EXISTENCE AT THE TIME OF THE CONVEYANCE, and IDENTITY OF THE EXACT TAKER IS UNKNOWN (need to know the name of the taker).

51. Do Remainders never affect the estates that come before them?  NO, Vested and contingent remainders will become possessory, if at all, only upon the natural expiration of the earlier estate.

52. If the future interest in a grantee is not a remainder, what is it?  It is an executory interest (EI).  

53. How does an EI operate?  EI operates to cut short the estate that comes before it, it does not come into possession at the natural expiration of the earlier estate.

54. What are other names for an EI?  EI also called total divestment or executory limitation.

55. Which future interest in a grantee can sue for waste?  Holder of EI cannot sue for waste, but a holder of a remainder can sue for waste.

56. What does RAP apply to?  RAP only applies to contingent remainders, EI, and vested remainders subject to open.

57. What is the RAP rule (MUST MEMORIZE)?  No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.

58. What is a LIFE IN BEING? Could everyone in the problem die and 21 years pass?  If so, then the grant will be void.

59. WATCH OUT – ask “could everyone alive at the time of the grant die, and 21 years pass, before the interest might vest.  If so, it is void.

60. Why is punctuation important?  PAY ATTENTION TO PUNCTUATION – ANALYZE CLAUSE BY CLAUSE (comma to comma)

61. What is always coupled with a Fee simple determinable?  FSD is always coupled with a POR and a POR is not subject to RAP.

62. When is the validity of a conveyance determined for RAP purposes?  The validity of a conveyance is determined at the time of creation (f the grant).  

63. DO WE WAIT TO SEE IF IT HAPPENS?  NO, it does not matter that the circumstance happened during the 21 year time period.  WATCH OUT – beware of facts that actually occur within the time period of the rule – IGNORE IT.  Do not wait and see what actually happens  

64. What is a Perpetuity saving clause?  “Or within 21 years after death of the survivor of A or B” or “within the life of”

65. If A dies, B dies, liquor is never consumed on the property, and 21 years pass, then liquor is on the land then O, grantor will get land back, so he has a POR and B will get nothing because of RAP.

66. What about trick language?  WATCH OUT FOR TRICK LANGUAGE – DON’T BE FOOLED BY EXTRANEOUS WORDS.

67. Can Options and rights of refusal violate RAP?  Yes, if they could be exercised the RAP time period.

68. What is the CHARITY TO CHARITY EXCEPTION TO RAP?  RAP is never violated if the gift over from on charity to another charity.  WATCH OUT – BOTH grantees must charities.

69. How can an AGE CONTINGNECY IN AN OPEN CLASS violate RAP?  If the child is not a life a being at the time of the testator’s death and language says the child must reach age 30, it violates RAP.  Make the age limitation 21 years.

70. What about fertile octogenarians?  Allowed under RAP, any person no matter how hold can have children for RAP purposes.

71. What if RAP voids gift over to any one member of the class and what is the rule?  It voids the gift to all members of the class (“bad as to one, bad as to all”), so WATCH OUT – Look carefully to make sure that there is NO CHANCE that a class member could get vested outside the time period (see hypo at the bottom of page 17 for hardest RAP problem).

72. Can you have an unborn spouse?  Yes in CLASS GIFTS AND THE UNBORN SPOUSE.  Watch out for a gift over following a widow or widower’s LE, where the gift over cannot vest until the widow/widower dies.  O to A life, then to A’s widow for life (OK for RAP), then to A’s children who are then living (violates RAP), if the woman who turns out being A’s widow is not born at the time of the grant (A is 100 and marries a 14 year old) it violates RAP.  What trips us up is the grant to kids cannot vest until the widow dies.

73. What is VESTING?  It is when there is nothing that stands in the way of getting the estate except the natural extinction of the estate.  Vesting is when takers are known and there is no condition that might keep from the taking.

74. What if transfer is by WILL, what is the triggering event for RAP to apply?  Look at the situation for RAP purposes as of time of testator’s death (if by deed look at the situation at time of deed).  You cannot have an unborn spouse on the day the testator died, you will know the widow or widower.

75. How does TEXAS handle RAP and CY PRES?  In Texas a court can shorten the time when vesting could occur to keep the gift over from vesting outside the time period of the Rule, but can do so only to further the wishes of the grantor (effective only for deeds and wills after 9/1/69).

76. CONCURRENT OWNERSHIP – MBE loves this, frequently on the Texas essay.

77. What in a JOINT TENANCY?   JT  have right of survivorship (they just swallow up the deceased’s share, they do not inherit) and the right to partition (lines are drawn by parties or court and the party is no longer a JT, if lines cannot be drawn the court will order it sold)

78. What is required to create a JT?  You need TTIP (time, interests vest at the same time; title, interest, and possession)

79. What language is required for a JT?  LANGUAGE MUST SAY “JOINT TENANTS OR TENANCY WITH RIGHT OF SURVIVORSHIP”

80. What are the wwo ways to destroy a JT?  Partition (voluntary destruction) or severance (an voluntary destruction)

81. What are Four ways to sever a JT?   1) A conveyance by one of the JTs (the buyer gets a tenancy in common), 2) A mortgage in a title theory (minority rule)  state, 3) A contract for sale (based on the doctrine of equitable conversion), and 4) a creditor’s sale (an actual judicial sale NOT a judgment lien)

82. What occurs in a Lien theory state?  There is no a severance of the JT with the taking of a mortgage.  

83. What occurs in minority title theory state?  There is a severance if the property was mortgage the unity of title was disturbed. 

84. Are THERE ARE NO CL JT IN TEXAS?  NO, ONLY TENANCIES IN COMMON TIC).  There can be ROS but the parties have to contract for it.

85. What are two characteristics of a TIC?  1) right to partition and 2) NO ROS.  The only unity is possession – each parties has equal rights to possession

86. What are the Incidents of Co-ownership in TIC?  Possession and accountability

87. What is the general rule for a co-tenant providing an accounting to antoehr co-tenant?  General rule is one co-tenant does NOT have to account to another co-tenant for a share of the profits.

88. What are the 4 exceptions for a co-tenant not having to provide an accounting to another co-tenant? 1) ouster, 2) agreement to share, 3) lease of property by co-tenant to a 3rd party, or 4) depletions of natural resources.

89. Is there a right to contribution for improvements from co-tenant  (right of one co-tenant to force others to pay their share of some expenditure co-tenant made)?  There is contribution for NECESSARY REPAIRS, MORTGAGE PAYMENTS, TAXES, AND MUNICIPAL ASSESSMENTS.  

90. When can a co-tenant recoup improvements and non-necessary REPAIRS? UPON PARTITION OR SALE.

91. NON-FREEHOLD (LANDLORD-TENANT) ESTATES:  

92. What is required for a tenancy for years (even if it is 4 days)?  Must specify time

93. What is required for a lease whose period exceeds 1 year?   Remember S of F tenancy over one year must be in writing, 

94. What is a PERIODIC TENANCY?  Ongoing repetitive estate that rolls on and on until valid or proper notice is given.

95. What is the key word for a periodic tenancy?  REPEATING

96. What are the two types of periodic tenancies?  1) Periodic tenancy by express agreement and 2) periodic tenancy by implication (where lease is silent as to its duration).

97. If the lease is silent as to the term, what is the period for a periodic tenancy? It is measured by the rental payment (i.e., how often the rent is paid)

98. What is a periodic tenancy by operation of law?  If it was an oral agreement the S of F and the LL accepted the rent check (creates a periodic tenancy by operation of law even though the lease violated the S of F).

99. What kind of notice to vacate must be given?  Valid termination must be given for the amount of time of the period (week to week or month to month, etc.) except for year-to-year which only requires 6 months notice.

100. If the lease commenced on July 15th, what is the last day of the lease period for termination purposes?  July 14th.  WATCH OUT:  Make sure notice is given enough time in advance and that the effective day of termination is last day of the period.

101. What is a TENANCY AT WILL?  It is rarely seen in real life.  It has the shortest period of duration – none, no so notice is required.  

102. How is a tenancy at will terminated?  Can be terminated by death of either party, waste by tenant, assignment by the tenant, transfer

103. What is a TENANCY AT SUFFERANCE?  A hold over tenant, bare possession of a holdover T.  

104. How can a holdover tenant be dealt with?  At Landlord’s discretion, the LL can sue as trespasser or impose new periodic tenancy (month to month).  For a residential tenant the new period will be month-to-month.  For a commercial property, if the old tenancy was for a year or more the new tenancy will be year-to-year.  If the old commercial tenancy was for less than a year, the new tenancy will be measured by the rent period for the old tenancy.

105. How can a LL get increased rent?  FOR  a LL TO GET RAISED RENT THE LL MUST HAVE TOLD TENANT OF HIGHER RENT BEFORE THE EXPIRATION OF THE LEASE

106. What are a tenant’s duties?  If lease is silent as to duties, it is to pay rent and not commit waste.

107. What are a LL remedies if T does not pay rent?  LL can sue for damages and throw T off the property?

108. What if T unjustifiably abandons the property?  LL can treat the abandonment as an offer of surrender of lease and re-take the premises and end T’s lease or LL can re-rent the premises on T’s behalf and hold T liable for any deficiency (must mitigate T’s damages).

109. What are the LL’s duties?  Under majority rule the LL must give T possession when the lease begins and if not the LL has breached and LL msut deliver the premises in a habitable condition.

110. What is the implied warranty of habitability?  It applies to RESIDENTIAL property only and says that L must provide property that is reasonably suited for residential purposes.

111. What are T’s remedies if LL breaches the implied warranty of habitability? T can move out and end the lease OR T can stay and sue for damages.

112. Is there an implied warranty of habitability in TEXAS?  NO, there is a statutory requirement that LL repair conditions that materially affect the physical health and safety of any ordinary tenant. 

113. What remedies does a T have in Texas if the implied warranty of habitability has been breached?  Tenant can move out OR stay and repair and deduct the cost of the repair OR sue the LL.

114. What is the implied warranty of suitability in Texas?  It is for COMMERCIAL LEASES and it covers latent defects in essential facilities of the leased property.

115. What is the implied covenant of quiet enjoyment?  In EVERY lease the LL makes an implied promise that he will not breach this covenent.

116. What are three was to breach the implied covenant of quiet enjoyment?  1) By total eviction of T which terminates the lease and ends T’s obligation to pay, 2) By partial eviction in which the lease is NOT terminated and T can stay and does not have to pay rent, and 3) By constructive eviction where LL fails to provide a service LL is supposed to provide thus making premises uninhabitable.

117. What if a partial eviction is not by the LL but by someone having better title? If the partial eviction is not by the LL but by someone with better title, T’s rent will be apportioned.

118. When can T be excused from his obligations in a constructive conviction? Only the LL can do the constructive eviction (NOT OTHERS), there must be a substantial interference with the covenant of quiet enjoyment, and 3) there must be an abandonment of the premises within a reasonable time after the breach.

119. What is an assignment of a lease?  When T transfers everything and holds nothing back

120. What is a sublease?  When T transfers a PORTION of the lease period, holding some back? 

121. A lease has two components, what are they?  A lease is both a conveyance and a contract.

122. Where do you get liability on the conveyance?   Privity of estate.

123. When does privity of estate exist?  Only between the present L and the present T.

124. Where do you get liability on the contract?  Privity of contract. 

125. When is there privity of contract?  It exists when there is an agreement between the parties or where the assignee EXPRESSLY ASSUMES the obligations under the lease.

126. When will covenants run with the land?  When the covenants touch and concern the land.

127. What is the touch and concern test?  If performance of a covenant makes the land more valuable or more useful, then it meets the T&C test and runs with the land.

128. Give an example of a covenant that runs with the land?  A lease provision that requires that a fence be kept in good repair (but not a lease provision that requires the T to pick up the LL’s mail).

129. If LL sells the property to a new LL, is the original LL still liable to T?  Yes, because of privity of contract.  The successor LL is also liable, provided the lease covenant runs with the land and there is either privity of estate or privitiy of contract.

130. Is a non-assignment or non-sublease clause valid in a lease?  YES, even though it is a restraint on alienation.

131. How are these clauses construed?  Narrowly, i.e., a non-assignment clause does not prevent a sublease and vice versa.

132. What happens to the lease if a non-assignment or non-sublease clause is violated?  It makes the attempted transfer voidable at the option of the LL, and if the LL does nothing, then nothing happens.

133. What is the effect of L’s giving permission for an assignment?  Means the non-assignment or non-sublet clause is invalid for all time, unless LL states otherwise at the time of giving permission.

134. Does acceptance of rent give permission to a voidable assignment or sublease?  YES.

135. Do courts like non-assignment clauses?  No, courts will enforce them but do not like them and are very quick to find waiver.

136. If the state takes property under a lease by its power of condemnation is T excused from paying rent?  Look to see if all or a part of the leased property is taken.  A partial taking does not release T from the obligation to pay full rent, but T gets an amount equal to the rent that will have to be paid over the remainder of the lease for the property taken.

137. What does a full taking do?  It extinguishes the lease and T is excused from paying rent.  

138. If the state takes property under a lease by its power of condemnation will T share in the condemnation award?  Yes, the amount of rent that would have been due over the remainder of the lease for that portion taken.  T shares in the condemnation award only to the extent that the fair rental value of the lease exceeds the rent due under the lease.

139. What is the general rule at CL for a LL’s tort liability to T or T’s invitees?  No duty for injuries on the premises during the life of the lease.

140. What are the 5 exceptions to the CL duty of the LL having no duty?  1) Latent defects – the LL is under a duty to disclose latent defects which LL either knows or has reason to know of, 2) in a SHORT TERM LEASE OF A FURNISHED DWELLING the LL is liable for defects even if LL neither knew nor has reason to know of them, 3) Common area under the LL’s control – if injury is in an are subject to LL’s control then LL is liable if LL failed to use reasonable care, and 4) Negligent repairs - LL is liable for injury resulting from LL’s repair of a defect in the premises EVEN IF  LL used all due care in making the repair, and 5) the Public use exceptions – LL is liable for injury from defects in the premises if 3 requirements are met – a) LL must know or should know of major defect, b) LL must know or should know that T will not fix the defect, and c) LL must know or should know the public will use the premises.

141. Does LL have to repair latent defects?  NO, he only has to disclose them.

142. What is a latent defect?  A defect that T does not know of, and a reasonable person in T’s position would not discover. 

143. Is T liable to third party invitees?  T is ALWAYS liable to 3rd party invitees for negligent failure to correct dangerous conditions on the premises, regardless of whether LL may be contractually liable or not.

144. What is the key to determining if something is a fixture?  INTENT.  Did the one doing the installing intend that the item stay with the real property as a fixture.

145. What should you look for if there is no express agreement about fixtures?  1)  the degree of attachment, 2) general custom (is this something sellers or tenants normally take when they leave?  Ts are favored if they can remove the item without substantial harm, 3) degree of harm to premises if removed, and 4) if it is a trade fixture

146. What is a trade fixture?  Chattels used in a trade or business and they are NOT fixtures.

147. Are washers and dryers fixtures?  NO, never, Ts can always keep them when they go and sellers can always keep them.

148. When must T remove chattel?  T must remove chattel before the end of the lease.  

149. When must owner remove chattel?  Before closing.

150. What is the key concept in Easements?  USE.

151. Define easement.  An easement is a non-possessory interest in the land involving the right of use.

152. What are two types of easements?  Easement appurtenant and easement in gross.

153. What is an easement appurtenant?  When the easement directly benefits the use and enjoyment of a specific piece of land.

154. What is an easement in gross?  Where there is no dominant estate.  The classic example in a utility easement.  There is no benefited land, no dominant estate.

155. What are the 3 ways that easements are created?  1) Express easement  (express grant of easement to someone else or a reservation of an easement when the land is sold to another), 2) Easements by implication involving previous use by a common owner (someone who sells off a piece of his property to someone else and the previous use is CONTINUOUS AND APPARENT and REASONABLY NECESSARY) or if there is an absolute right of access situation (i.e. property is landlocked and do not have to show previous use), and 3) Easement by Prescription – arises like title by AP.

156. Who decides where an easement by implication can be located?  The owner of the servient estate can choose the location of the easement as long as it is a reasonable one.

157. What are the 4 requirements for EBP (easement by prescription)?  1)  Use must be adverse to the owner (i.e., just a trespass on the title of the owner), 2) Use must be continuous and uninterrupted for the statutory period (seasonal use can be OK if appropriate under the circumstances), 3) Use must be either visible or notorious or with the owner’s knowledge, 4) Use must be without the owber’s permission.

158. What will destroy EBP?  Any grant of permission by the owner, even oral, will destroy the hostility and thus no EBP.

159. What is the time period for EBP on the MBE?  20 years.

160. What do examiners like to test?  transfer, use, repair, and termination of easements.

161. How do you transfer an appurtenent easement?  It goes automatically along with the dominant estate, whether it is mentioned of not in the conveyance, and it cannot be transferred separately from the DE.

162. How do you transfer an gross easement?  Easements in gross that are commercial can always be transferred, but easements in gross that are personal cannot be transferred.

163. Are easements binding on subsequent holders of the SE?  Yes, even if the easement is not in there deeds, providing the subsequent holder had NOTICE of the easement.

164. What are 2 presumptions relative tot he length of the easement?  1) Easement is perpetual (unless otherwise sated) and 2) The use presumed is that fact of reasonable development of the DE (the kind of use that would have been reasonably contemplated by the parties when the easement was created.

165. Can easements be used to benefit other parties?  EasemenTs can be used to benefit only the dominant estate, not other property.  Use to benefit other property is EXCESSVIE USE 

166. Who is responsible for repairing easements?  The holder of the easement must keep the easement in repair and can always go on the servient estate to repair the easement, even if the grant of the easement does not provide for the right to enter and repair.  The holder of the easement must make reasonable restoration of the SE after repairs.  Holder of the servient estate has no obligation to repair (unless easement says otherwise).

167. What are 6 ways to terminate the easement?  1) Unity of ownership or merger (whenever DE and Se come to be owned by one person) and easement is dead and never revives, 2) A valid release, 3) Abandonment shown by some physical act on the property to show the intent to abandon, 4) Termination by estoppel requiring representation of relinquishment and change of  position or reliance by the SE owner, 5) Termination by prescription (SE must stop use for statutory period), and 6) End of necessity, once the necessity for the creation of the easement ceases so does the easement.

168. Is there an implied easement for light or air?  NO.

169. Is mere non-use abandonment of an easement?  NO, no matter how long.

170. Are easements requires to comply with S of F?  Yes, easements must be in writing, signed by the holder of the SE, and executed like a deed (unless the easement is for one year or less).

171. What is a license?  A limited privilege or use and not a property interest, it is only a contract right, and it is revocable at the will of the licensor.

172. Are tickets licenses?  YES, always

173. What kind of rights do tickets give?  Contact rights, NO in rem property rights 

174. What creates an irrevocable license?  License plus money spent on property furthering the license.  It is just as good as an easement and can be enforce under the principles of estoppel.

175. What rights does a profit provide?  A profit gives the right to go onto the land and take a resource away (i.e., timber, coal, etc.).

176. What is included in a profit?  An implied easement to go on the land and get the resource and take it away.

177. What are restrictive covenants?  Giving the right to restrict someone else’s use of their land.

178. What are the 2 types of restrictive covenants?  1) Covenants at law, running with the land (enforced at law) and 2) Equitable servitudes (enforced in equity).

179. What is the difference in the 2 types of restrictive covenants?  How they are enforced.

180. If plaintiff wants money damages, what type of restrictive covenant is it?  A covenant at law

181. If plaintiff wants an injunction to enforce the restriction, what type of restrictive covenant is it?  An equitable servitude.

182. What are the 4 requirements for a covenant to run with the land at law?  1)  Intent that it run with the land, 2) Notice to the person against whom enforcement is sought, 3) must touch and concern the land, and 4) Privity between the parties.

183. Do covenants not to compete touch and concern the land?  YES.

184. What is horizontal privity?  ALWAYS refers to the original parties to the contract, requires a conveyance of the property between the original owners

185. What is vertical privity?  Refers to those who subsequently obtain the property subject to the covenant (the successor in interest) and the original party from whom they got the property.

186. What type of estate must the successor in interest take to get vertical interest?  The full estate.

187. What kind of privitiy is needed?  First determine who the successor in interest is.

188. What if the successor in interest is the defendant?  Someone is trying to have the burden of the covenant run to that successor.

189. What is the successor in interest in the plaintiff?  That person is trying to have the benefit of the covenant run to them.

190. What is required for the burden to run against the successor in interest?  There must be both vertical and horizontal privity.

191. What is required for the benefit to run in favor of a successor in interest?  Only need vertical privity.

192. What do you need to enforce an equitable servitude?  Intent, notice, touch and concern the land, but NO privity is requierd.

193. What is another name for equitable servitudes (plaintiff wants an injunction) in subdivisions? Reciprocal negative servitudes.

194. What is required for equitable servitudes in subdivisions?  Intent to create a servitude on all the land in the subdivision and notice

195. What are three ways to get notice?  Actual, record, and inquiry notice (you are held to know anything that a reasonable inquiry might have revealed).

196. Can a city enforce a filing of a subdivision that has 10 acres reserved for a park?  Yes, it is construed as a dedication of the land to the city.

197. What are equitable defenses to equitable servitudes (injunction)?  1) unclean hands (P did same thing as D), 2) acquiescence (P let neighbor do same thing as D), 3) laches (P waited until after event to complain), and 4) estoppel (D relied on P’s earlier statements).

198. How do you terminate equitable servitudes?  Release, unity of ownership, or CHANGED CONDITIONS (on exam).

199. What is the ALL OR NOTHING RULE?  You cannot void a restriction because of changed conditions in the area unless all the lots in the subdivision are affected.  

200. What are the 6 elements of AP (HELUVA)?  Hostile, Exclusive, Lasting 20 years, Use (continuous), Visible (open and notorious) and actual (except for constructive AP and leasing of land not owned).

201. What is color of title?  Means bad title; possessor is not a naked trespasser, but holds a claim of title that is no good.  If someone takes possession of a property of land under color of title of a larger unit but actually owns a smaller portion, constructive AP can give his title to the rest of the property (if the amount actually possessed bears a reasonable relationship to the whole and the property must be unitary or a seamless whole.

202. Does leasing land to someone else qualify as possessing for AP?  YES.

203. Can there be AP against concurrent owners or co-tenants?  Can occur only when the possessor excluded the other co-tenants form possession and the statute runs.

204. What starts the clock running for AP of co-tenants?  The exclusion, not the mere absence of the co-tenant.

205. When does the AP clock start running against the future interest of a life estate?  Not until the life tenant dies (i.e., the interest has become possessory).

206. When does the AP clock start running on a FSD?  The happening of the condition starts the clock running for purposes of AP.

207.   When does the AP clock start running on a fee simple on a condition subsequent?  Clock will not start until the grantor exercises the right of entry.

208. Can you tack periods of possession for AP?  YES, but the periods must pass possession from one adverse possessor to another.  There can be no gaps.

209. Can you also tack the periods of ownership?  YES.

210. Does the owner being under a disability (minor, insane, or in jail) affect AP?  YES, if the owner was under a disability when the AP began the AP will not start to run until the owner is free of disability.

211. What if the disability arises after the AP begins?  It is an intervening disability and it is ignored.

212. Is there a tacking of disabilities?  NO.

213. Who bears the risk of loss once the contract of sale for property is signed?  Risk of loss is on the person in possession at the time of the loss.

214. What if the seller dies before closing?  The buyer closes with seller’s estate and seller’s interest is personal property.

215. What if buyer dies before closing?  Seller close’s with buyer’s estate and buyer’s interest is real property.

216. What is implied warranty of marketable title?  Every sale contract has this warranty.  It is not necessarily perfect title just one that a reasonable person would accept.

217. How does seller convey marketable title?  By providing buyer with proof of title (abstract), title free of encumbrances, and valid legal title on the day of closing.

218. Is the existence of a valid option to purchase an encumbrance on title?  YES

219. Is violation of building or housing codes an encumbrance on title?  NO.

220. Is zoning an encumbrance on title?  NO, unless property is in violation of a zoning ordinance.

221. What are the remedies available to the buyer if seller does not provide marketable title?  After giving seller reasonable time to cure, buyer can get rescission (buyer walks), damages for the breach of contract, or specific performance (buyer takes what title seller can give and the price is lowered).

222. What happens to the contract for sale at closing?  It disappears.

223. What if buyer accepts the unmarketable title at closing?  He will have not action based on the contract, any action must then be based on what is in the deed.

224. Is the closing date of the essence of the contract?  Not unless specifically stated.

225. What is reasonable delay for closing?  2 months.

226. What are two remedies for breach of a land sales contract? 1) Damages which is the difference between the contract price and the value of the land on the day of the breach or liquidated damages which is the buyer’s deposit can be forfeited as liquidated damages so long as it is not more than 10% of sales price or 2) Specific performance of a land sale contract is available to both buyer and seller

227. Are there any warranties of suitability or fitness in a land sale?  No, it is caveat emptor.

228. What are the exceptions to the caveat emptor rule?  1) Seller must disclose serious defects that the seller knows and are not obvious to others (seller cannot actively conceal defects such as wallpapering over termite damage) and 2) there is an implied warranty of merchantability of fitness or merchantability for new homes sold by a builder-seller (this warranty is very narrow).

229. What happens once the deed is accepted?  The sales contract merges into the deed and is destroyed and all contract provisions are destroyed unless they are put in the deed (or contract specifies that they survive).

230. What are the two requirements for passage of legal title from seller to buyer?  1) deed is subject to S of F so seller must sign and 2) description must be able to identify the property.

231. What happens if the deed does not adequately identify the property?  It will be void for vagueness and nothing will get transferred (minor discrepancy is OK).

232. What is the best kind of description to have and why?  A land description by metes and bounds always controls over a description of acreage or any other description.

233. Do you have to physically deliver the deed to the grantor?  NO.  It is solely a question of intent to pass title and if facts show intent then the mere safeguarding of the deed by the grantor will not show lack of delivery.

234. What does recording a deed do?  Raises a presumption of delivery, even if grantee never sees the deed and knows nothing of it.

235. Once delivery has occurred can grantee return the deed to grantor and have the deed torn up?  NO, legal title has still passed.

236. Is parol evidence allowed to show grantor’s intent to pass title?  YES.

237. What if  grantor dies while in possession of the deed?  There is a presumption on no delivery but this can be rebutted by the granted.

238. What are conditional deliveries?  “To A but not until I die” is valid delivery of a future interest with a LE in O.

239. Are oral conditions at the time of delivery upheld?  NO, disregard the oral condition.

240. Is making delivery conditional on grantee paying the purchase price OK?  Yes, but grantor must deliver the deed to a third party to hold in escrow.

241. What is the only a grantee cannot accept the deed?  By rejection, acceptance of a deed by the grantee is presumed unless the facts show otherwise.

242. Is consideration required for a deed?  NO, unlike a contract of sale.

243. What is a quit claim deed?  If grantor makes no promises regarding title, grantee gets a quit claim deed.

244. What  are the 6 traditional covenants of title?  A general warranty deed and it includes present covenants wherein the buyer can sue immediately and they are the 1) covenant of seisin and 2) covenant of the right to convey (promise of seller that seller has title and possession and can validly convey both) and 3) covenant against encumbrances (grantor promises no liens, restrictive covenants, easements, etc. and FUTURE COVENANTS (which run with the land and can be enforced by all subsequent purchasers and include 4) covenant of quiet enjoyment and 5) covenant of warranty (both #4 and 5 represent the promise that seller will protect buyer against anyone who later shows up and claims title) and 6) Covenant of further assurances which is a “mop up covenant in case seller forgot to do something he should  have.

245. What are the damages for the breach of general warranty deeds?  Damages are limited to the purchase price received by warrantor plus incidental damages (NOTE: plaintiff should never get full recovery).

246. What is a notice recording act?  It protects subsequent BFPs, those who give value and who take without notice of the earlier transaction

247. What is a race notice recording act?  Protects subsequent BFPs who give value and take without notice AND record first

248.   What is a pure race act?  Notice is irrelevant, whoever records first wins (only 2 states have this).

249. What are the words for either a notice or race-notice act?  Without notice or in good faith 

250. What are the words for race-notice?  First recorded or recorded fist 

251. What are the words for pure race?  There is no mention of good faith or “without notice.”

252. What is for value?  Anything out of pocket, can be bargain basement sale and long as there are no facts for fraud.

253. What is the Shelter Rule Exception?  Anyone (heirs, donees and devisees) can shelter under the rights of a BFP (they are not BFPs themselves because they did not give value).  The shelter rule protects anyone who takes from a BFP whether they are purchasers for value or not and no matter what they know.

254. What is record notice?  a constructive notice that arises from the record.  It is not enough that the deed was recorded at the courthouse in order to give subsequent purchaser notice of it, it must be recorded in the CHAIN OF TITLE

255. What are the two steps to a title search?  1) Construct a chain of title by going to the grantor index look up seller’s grantor and go backwards in time for the number of years required by the marketable title statute and 2) see if the chain is strong enough by adversing each link in the chain by seeing if each grantor in the chain just constructed recorded anything from the time they got the property to the time they passed it on to the next link in the chain.

256. What are you looking for when you adverse the chain?  1)  If grantor placed any encumbrances on the property during that time and 2) if the grantor conveyed the property to anyone else before passing it to the next link in the chain

257. What are deeds that are recorded outside the chain of title (i.e., too early or too later)?  Wild deeds and they do not give notice.

258. What is inquiry notice?  1) Where a reading of the deeds on record discloses an unrecorded transaction, subsequent purchaser has to check it out, they are on notice for anything mentioned in a deed in a chain of title and 2) where the subsequent purchaser fails to go out and inspect the property and an examination of would have shown someone on the land under a prior unrecorded right.

259. What are 3 types of security interests?  1) Mortgage (given by debtor/mortgagor to creditor/mortgagee and if unpaid sheriff does a foreclosure sale), 2) Deed of trust (given by a debtor to a third party trustee who holds it until the loan is paid off and if unpaid the trustee can get a court to order a sale or may sell the property at his own trustee’s sale), and 3) Installment land contract (debtor signs a contract promising to make payment and seller keeps title until loan is paid off)

260. What two special situations are treated as mortgages?  1) absolute deed with separate promise of reconveyance (equitable mortgage), it is a deed given to secure a loan and 2) sale/leaseback with option to purchase.

261. What are the 6 consequences of having a mortgage or deed of trust?  1) At any time up to the foreclosure sale the debtor can redeem the property normally by paying off the arrears the entire mortgage if the mortgage has an acceleration clause, 2)  Foreclosure must be by specific PUBLIC AUCTION at the courthouse or otherwise, 3)  If there are multiple mortgages the priorities are FIRST IN TIME, FIRST IN RIGHT unless the recording act changes that, 4)  Foreclosure wipes out all prior interests (those that came later in time) but does not wipe out senior interests (those that came earlier in time), 5) Use of proceeds at a foreclosure sale is to pay costs first, then the mortgage that was foreclosed including accrued interest, then pay junior interests in order, and anything left goes to mortgagee 

262. How do recording acts apply to mortgages?  Apply the recording act just as in dealing with a deed.  Later mortgages will take priority over earlier mortgages if the subsequent mortgage had no notice of the earlier mortgage (notice act) or if the subsequent mortgagee had no notice of the earlier mortgagee and recorded the subsequent mortgage first (race-notice act) 

263. Can the right of redemption be waived?  NO.

264. What is any attempt to waive the right of redemption in a security interest called?  Clogging 

265. Can mortgage priorities be changed by contract?  YES, Mortgage priorities may be changed by contract (i.e., a senior mortgage may agree to become a junior mortgagee.

266. What are PMMs and what priority do they have?  Purchase Money Mortgages (PMM) are given priority over other mortgages executed at about the same time, even if other mortgages get recorded first and a PMM given by the seller gets priority over a PMM given by a third party lender (i.e., sellers win over banks).

267. What happens if an owner increases a mortgage or its interest rate?  If the owner does anything to increase the senior mortgage (gets more money or increases the interest rate) then that mortgage loses its priority over junior mortgages but only to the extent of the change.

268. Do junior interests go with the land?  NO, they will be paid off if there is enough money coming from the foreclosure sale.

269. How can junior interests protects their rights?  They have the right to pay off any mortgage being foreclosed in order to keep their junior interests from being wiped out and thus they are necessary parties to any foreclosure and if they are not made a party then their interest will not be wiped out.

270. What if the foreclosure sale does not net enough to pay the mortgage?  The mortgagee can sue the debtor for the balance due.

271. Is it just the junior mortgage that is wiped out?  NO, it is all junior interests including junior easements and junior leases.

272. What are the consequences of having an installment land contract?  Look for a forfeiture clause that says if the debtor misses a payment the seller can cancel the contract, keep all money paid and get the property back.

273. Are forfeiture clauses upheld?  Yes, even though they are harsh

274. Can a mortgagor freely transfer title to his property if there is a mortgage?  YES, the mortgage just tags along and the mortgagor continues to be personally liable on the note unless grantee specifically assumes the mortgage and while mortgagee is not personally liable the mortgage must still the mortgage or mortgagee will foreclose (note even if grantee assumes the mortgage, the mortgagor continues to be liable as a surety such that if assuming party does not pay the mortgagor must pay). 

275. What does any modification between the grantee and the mortgagee do?  It discharges the original mortgagor of all liability.

276. Can the mortgagee/bank freely transfer the mortgage?  YES and if debtor paid the wrong bank he will still be liable to the new mortgagee.  A holder in due course is not bound by payments to an old mortgagee, even if the mortgagor knew nothing of the transfer.

277. When is a fixture filing required?

OIL AND GAS (1ST HALF) 

1. What  is the RULE OF CAPTURE? Premier oil and gas property concept.  If you capture oil on your land it belongs to you even if it comes from someone else’s tract.

2. How much do oil and gas wells drain?  Oil well drains a 40-acre radius and gas wells a 600-acre radius.

3.  What are CORRELATIVE RIGHTS (AND DUTIES)? The right that says you can drain neighbors.  Rights of owners of common source of oil.  If being drained your self-help remedy is to drill your own well and drain your oil back.

4. What are the 4 exceptions to rule of capture?  Stored gas (in an underground depleted reservoir – it is the personal property of the storer, like case in your gas tank), negligently drained oil or gas (e.g. a blowout – can sue the negligent operator), oil or gas produced in violation of a commission (railroad) order (illegally produced gas), and production willfully injures reservoir (putting dynamite in oil wells – terrorists).

5. Who has the burden of proof in showing that gas was stored?  Storer has BOP of showing how much of the gas withdrawn was stored gas and how much was native gas; otherwise Exxon will be guilty of co-mingling and will have to pay royalty.

6. What commission protects correlative rights?  RR commission has a duty to protect correlative rights (i.e., being fair and reasonable when regulating).

7. Why do need regulation of oil?  Needed regulation to conserve the oil field pressure.

8. Describe the Kinds of Property Interests relative to oil and gas?  Fee simple in surface (minerals have been severed from surface when O conveyed “all the minerals in Blackacre).  The surface estate is subject to the dominant mineral estate owner’s use (he needs to use surface to get to his oil).  FEE SIMPLE IN THE MINERALS is a corporeal (present) realty interest.

9. What rights does the mineral interest have?  Mineral interest has the exclusive right to explore, produce, and develop the minerals, the right to use the surface estate as is reasonably necessary to develop the minerals (the dominant estate), and the right to lease the minerals (called the EXECUTIVE POWER).

10. What is the executive power?  The right to lease the minerals.

11. What does the typical oil lease provide?  It provides the lessor with a bonus ($/per acre depending on risk and it is paid the minute you sign the lease), royalty (typically 1/8 cost free), and delay rental payments (if drilling is delayed you get annual payments).

12. Who consents to seismic exploratory work?  To do seismic exploratory work you must get permission of the mineral estate owner or else it is trespass.

13. What does a Deed conveys? Fee simple 

14. What does a lease convey? An oil and gas leas conveys a fee simple determinable (the lease may last forever, as long as oil or gas is produced, but it may expire if there is no production at the end of a specified number of year or if delay rentals are improperly paid.

15. What is one of the duties under an oil and gas lease?  /8 royalty must be paid

16. What property interest does the mineral estate owner who leases oil and gas have?  A POR in the minerals (he is not a co-tenant) and is entitled to lease benefits of bonus, royalty, and delay rental, and the mineral estate owner cannot drill and produce oil (only the lessee can do this now, FSD)

17. What is the Nature of NPRI’s and how is it created?  NON PARTICIPATING ROYALTY INTEREST OWNER – created when the deed to the minerals was passed from grantee to grantee and reserved some of the minerals but this person will not participate in the lease.  The grantee owns a fee simple in the land burdened by the NPRI.

18. What is a ROYALTY?  Cost-free fractional share of production that continues as long as there is production (indefinitely).

19. What is the NPRI is entitled to?  Royalties only.  He is not entitled to bonus, delay rentals, or production payments.

20. Where are Production payments?  If it ends in a sum certain it is not a royalty (1/16 of all oil and gas that may be produced until X receives free of cost, the sum of $48,000).

21. Who must Shut-in royalties be shared with and what are these considered?  The NPRI, they are considered royalties (it is a substitute for actual production) – if gas from gas well is not being sold, lessee may pay $50 per well per year on the shut-in well and it will be considered that the gas is being produced and the lease is in effect – it is a savings clause so that the FSD will not expire.

22. Can Owner create mixed blends of royalty and mineral interests?  Yes, ME can reserve the executive right and then the grantee is a Non Participating Mineral Interest and he will get ½ of all the benefits under the lease (royalty, bonus, and delay rentals).

23. When is a landowner’s royalty is created?  When the mineral estate owner leases to an oil company.  

24. When is an NPRI is created?  By grant or reservation in a deed.

25. Distinguish conveyance that gives “½ of all royalties” between conveyance of “1/16 royalty?” 1/16 royalty will always get 1/16 off the top between 1/16 OF royalty (1/16 x 1/8 = 1/128).  BEWARE WHEN YOU SEE THE WORD “OF” IN A CONVEYANCE.

26. Can you can grant an NPRI for a term of years or so long as oil is produced (i.e. 1/32 royalty for 10 years)?  YES

27. What are the 4 types of trespass in oil and gas law? 1) Ordinary trespass –lease expires but lessee stays on the tract – rank trespass, 2) SLANT WELL TRESPASSSES – bottom well under someone’s lease – can get damages and automatic injunction, 3) Geophysical trespass – can’t get geophysical lease from surface owner, can only lease geophysical exploration from the mineral estate owner.  The damages for the mineral estate should be to waive the tort (because no harm to the mineral estate) and sue in assumpit, on the contract that should have been entered into for the market value of the right to do seismic exploration.  If the explorer gains useful data, a geophysical trespass would occur.  The counter-argument is that the rule of capture should apply to the acquisition of seismic data.  No Texas case on point exists yet, 4) Damage to speculative value trespass, e.g wrongful lessee enters and drill a dry hold on tract and lessor loses the lease value (the bonus).

28. Are secondary recovery operations trespass?  NO it is NOT a trespass and NO INJUNCTION will issue to stop authorized secondary recovery operations.  If approved by RR Commission, repressuring operations cannot be enjoined if it ruins neighboring tract because it is in society’s best interest.  However, can sue for damages in a nuisance suit and damages will be measured by the lost value of any oil and gas that would have been produced.

29. Distinguish between a bad faith v. good faith trespasser and the remedies for the owner?  Must have an honest and reasonable belief in the title to the minerals.  If bad faith the rightful owner gets the entire gross value of production.  If good faith trespass, the owner will get the net profit (less expenses but not expenses for dry well). 

30. When is trespassing held in bad faith as a matter of law?  If he drills during pendency of lawsuit over the title to the land UNLESS the trespasser is a co-tenant.

31. What is Slander of Title cause of action is oil and gas law?  Publishes a false claim of ownership of property with malice (big bad oil company wrongfully say they own tract which prevents mineral estate owner from owning the land)

32. Discuss how trespass ripens into adverse possession in Texas?  Typically 10 years in Texas) – if he adversely possesses the surface he will also get the mineral (if unsevered).  AP of the surface of an unsevered estate picks up the unsevered minerals also.

33. Does AP of a severed surface estate extend to the minerals?  NO.

34. How can severed minerals be adversely possessed?  Drill and invade (drill) the mineral estate.

35. Discuss the rights of co-tenants or COTENANCY?  Every cotenant can drill and produce his undivided share without the consent of the other cotenants, but must account to the others for their rightful share of the PROFITS from production.

36.   Why do oil companies take leases from people who do not own the entire interest, a cotenant?  Because it is worth more if you get started first (rule of capture).  So oil company will execute the lease as if the cotenant owed 100% even knowing they don’t and will do the title work later.

37. What is a PROPORTIONATE REDUCTION CLAUSE?  “if lessor owns less that he has conveyed, royalties will be reduced proportionately.”

38. What are Profits? Revenues minus costs.  

39. What is cotentant who did not sign the lease entitled to?  He will get percentage less expenses except for dry hole (same formula as for good faith trespasser or revenues less expenses except for dry hole expenses).

40. Can one contenant shut out or enjoin another cotenant’s lease?  NO.

41. Can the unleased cotenant ratify and, if so, what does he get?  Yes, the unleased cotenanat can ratify the lease because the lease was wrongful as to him and he will get royalties from the date of ratification (cannot subsequently revoke the ratification).

42. When will an oil company not lease from a cotenant?  Oil company will not lease from a cotenant who owns only a ¼ because they cannot afford to give ¾ of the profits to the nonconsenting cotenants.  

43. How do you get rid of a nonconsenting contenant?  To get out from under a nonconsenting cotenant, seek PARTITION.  

44. What are two types of partition?  The courts favor PARTITION IN KIND rather than PARTITION BY SALE if the reserves are distributed evenly.  If the reserve is distributed unevenly, it will be partition by sale.

45. A cotenancy BAR question will deal with what?   Who owns what.

46. Can a life tenant grant an oil lease, why or why not?  The life tenant cannot grant a valid oil lease because life tenants cannot commit waste against remainderman.  Remainderman cannot execute lease because he does not have a present interest.  If both life tenant and remainderman agree to lease, you will have a valid lease but how will lease benefits be divided.

47. Discuss “LIFE TENANTS LOVE THE OTC?” (open mines doctrine, trust act, and CL).

48. What do life tenants get under CL? Delay rentals and interest on bonus and royalties and then remainderman gets bonus and royalty when life tenant dies under CL (life tenant’s least desirable option) 

49. What do life tenants get under the Trust Act?  All delay rentals and 72.5% of bonus and royalty and interest on the 27.5% that is put in trust for remainder. 

50. What do life tenants get ff there is an existing lease (open mine doctrine)?  Life tenant will get everything (royalty and delay rental)

51. What is the Doctrine of Marshalling?   The bank under foreclosure must first sell surface rights before invading mineral rights.

52. Why is a subrogation rights clause is included in an oil lease?  Lessees say if surface owner gets in trouble with bank, they agree to pay off the surfaces owner’s mortgage.

53. What does an oil lease do to a JTWROS mineral estate?  If one joint tenant leases his half it terminates the JTWROS and they are co-tenants.

54. What is a Mother Hubbard Clause in an oil lease and what is its purpose?  “This lease also includes all land owned by Lessor adjacent to the land described above” – the purpose of a MH clause is to pick up small strips of land not specifically included in the granting clause because of adverse possession, but was not intended to sweep in large tracts of land that were not included in the lease.

55. Who are leases construed against?  Leases are construed against the lessee who usually drafts them.

56. What is the most important clause in an oil lease? The HABENDUME CLAUSE (production in paying quantities – PPQ).  “The lease shall remain in force for 3 years from this date and as long thereafter as oil and gas is produced by said land.”  

57. What are two savings clauses? Force majeure (act of government or nature/God) AND shut in gas clause if you have a well that could produce but there is no pipeline yet.

58. Can the oil company pay delay rentals after the primary 3 year term (or whatever term) of the lease?  NO.

59. When can Shut in royalties by paid?  Can only be paid on wells that are CAPABLE of producing in PAYING quantities.  If there is no market, the well is not capable of PAYING production.  You would want a shut in clause that allows shut ins “when gas is not being marketed” rather than “when not pipeline connection exists” AND there is a reasonable prospect of a profitable market in the near future, then may be able to keep lease in effect.

60. What equipment can be depreciated?  Can only depreciate producing equipment (NOT drilling costs).

61. What is the formula for “production in paying quantities” (PPQ)? Revenues minus the royalty in the lease minus operating costs (not drilling costs which are capital costs).  Will keep drilling because he is losing less, i.e. covering some of his fixed costs.

62. What is the Marginal Well Doctrine?  An equitable doctrine that works against the harsh doctrine of FSD.  

63. What is the test for a marginal well? “whether a REASONABLY PRUDENT OPERATOR (RPO) would continue to operate the will to make a profit, not merely for speculation.”  Not getting PPQ in summer, but getting PPQ in winter.  RPO would operate at a loss in summer to get a profit in the winter and the lease will survive the summer where there is not PPQ.  Test for a marginal well is flexible.  

64. What is the Temporary Cessation Doctrine?  Production ceases because the well gets clogged up or suffers a mechanical breakdown and ceases to produce and operator does everything a RPO can do to correct the problem (sudden stoppage of production) then the lease will stay in effect (another equitable doctrine to mitigate harsh FSD).  

65. What is the maximum amount of time given in Texas for temporary cessation?  7 months (to obtain pump motors).  Need sudden stoppage, mechanical problems, and typically 60 days.

66. Discuss the risks associated with a “cessation or production clause” that states “if production of oil or gas should cease, this lease shall not terminated if Lessee commences drilling or reworking operations within 60 days?” If it takes 62 days will terminate the lease because the express clause in the lease terminates the CL temporary cessation doctrine with up to 7 months.  Leases are strictly construed against the lessee draftor.

67. What is the Doctrine of repudiation or obstruction?  Could  be called a third equitable doctrine that extends leases if the lessor keeps the lessee from developing the lease such as locking the lessee out and courts will add the period of delay and obstruction to the lessee’s lease period.

68. What is a DELAY RENTAL CLAUSE and when is it paid and for what duration is it paid?  Must be paid on or before the anniversary date and you can only make these payments during the primary term of the lease.  If the clause says check can be mailed or delivered on or before the due date.  As long as mailed, it does not matter that the check was not delivered until after the due date.  If the lease says paid or delivered, a mail delay will serve to terminate the lease.

69. What doe one dollar short or one day late, relative to delay rental payments, result in?   Will terminate the lease.

70. What is an “OR FORM” lease?  Either drill a well OR pay delay rentals during the primary term – is not a condition for a FSD it is just a contract term that will not terminate the lease.  If  the “OR form” of lease is used the delay rental payments must be paid for the entire term of the lease.

71. Under an “UNLESS FORM” of lease the Delay rental payments are an easy mechanism for what?   For oil company to get out of lease.  Texas delay rentals are called an “UNLESS form or lease.”  Delay rentals are conditions of a FSD.   

72. What is the WORKING INTERES?  The amount of oil and gas that goes to lessee after payment of the royalty to the royalty owner interest.

73. Does Breach of covenant automatically terminate the lease?  No, payment of royalties is a covenent.  Remedy for non-payment is breach of contract.

74. What are conditions of a FSD in an oil lease and what are their consequences? PPQ, properly paid delay rentals, and shut-in payments do terminate the lease.

75. What are Shut in payments a substitute for?  PPQ

76. Delay rental payments MUST be on time, in right amount, to the right parties.

77. What rules helps out lessees who screw up delay rental payment?  There is a rule that if the lessor accepts the late delay rental payment, the lease comes alive again, based on some loose theory that the lessor is estopped to deny the validity of the lease.

78. Does acceptance of the royalty payments will not revive the lease?  NO. (you would need formal elements of estoppel and revivor or ratification).

79. Can both lessee and lessor can assign their rights in the lease and how does the oil company handle this?  Yes, the oil company does not have to determine who the true owner is after assignment, they must be given notice of new owner.  If oil company is late on delay rental then the lease terminates relative to royalty owner that they did not know about (but not for known owner who accepted the check).  The entire lease expired when oil company was late with delay rental and the unknown owner becomes a dreaded cotenant entitled to all rights and ½ of profits.  

80. What is a FORCE MAJEURE?  Act of God. 

81. Review formulas right before the exam – pp 50-53.

82. SECOND OIL & GAS LECTURE BEGINS HERE – PAGE 17

1. What are defensive clauses?  Clause that provided for the lease to terminate upon the lessee not working the lease are DEFENSIVE CLAUSES  

2. Who are Leases are always construed against?  The lessee

3. What is the most powerful clause the lessee has? The POOLING CLAUSE but the courts police that power by making sure the lessee pools in good faith (pooling cannot pool be like Congressional districts with no seismic tests).  One well will support two leases and lessee never has to drill on land of one lessor.  Oil company leases 600 acres from A and adjacent 40 acres from B and sinks well on A’s 600 acres.  If pooling clause is included in both leases, B’s lease will never terminate and his royalty will be 40/640 x 1/8 = 1/128.

4. Who does the Pooling Clause and PUGH CLAUSE protect?  Pooling clause protects the lessee the Pugh clause protects the lessor and NPRIs.

5. Does Rule of capture applies to the NPRI (non-participating royalty interest)?  NO.

6. Does the executive right owner have the right to pool the non-participating royalty interest (the nonexecutive interest)?  No, he has the right to lease but not to pool (because of the profound effect of pooling).

7. Can an NPRI can ratify an illegal pooling agreement because his oil is being drained, if so what royalty does he get?  The NPRI can ratify and get past and future royalties.

8.  What is the PROPORTIONATE REDUCTION CLAUSE (also called lesser interest clause) relative to delay rental payments and royalties?  Even though the face of lease says the delay rental payment is $500 but you must determine ownership amounts (if lessor owns ½ then the delay rental payment is $250).  The proportionate reduction clause can be used to reduce royalty payments (per dictum) but cannot be used to reduce delay rentals, court took judicial notice that all Texas royalties were 1/8.  Resulting revised clause allows rental and royalties to be proportionately reduced is effective WHETHER OR NOT THIS LEASE PURPORTS TO COVER THE WHOLE OR A FRACTIONAL INTEREST.

9. What does a 50% royalty makes the land?  Unleasable, so it is worthless.

10. What costs are netted with royalties payments?  Royalties are free of the cost of production but are not free of post-production costs.  Once oil or gas is produced at the wellhead (getting it to the surface) then the lessor is responsible for post-production costs unless it is bargained away (such as sharing post-production costs at the pipeline).

11. What is a take or pay contract and what rights do the royalty interest owner have in this type of contract? A contract between the producer and the purchaser that obligated purchaser to either TAKE a certain quantity or a percentage of gas from the producer’s wells or PAY for it even if it is not taken.  To date Texas courts have held that royalty owners do not share in take or pay payments because royalty owners only get paid for oil or gas PRODUCED and take or pay cases dealt with gas NOT PRODUCED.

12. What is the difference between the amount realized at the well and the market value at the well?  Texas courts said there is a difference.  An “at the well” sale gets the stated royalty payments against the contract price or 9cents per MCF.  If the gas is sold off premises then you use the market price or 80 cents, which is much more than the 9-cent contract price.

13. What is a DIVISION ORDER? It is a calculation that the oil company sends to NPRI and royalty owners saying what the parties’ percentages are.  If division order differs from the lease, the lessor will not be bound by the lease.  

14. How long are divisions orders binding? Division orders based on proceeds are binding until revoked (RULE) and DO becomes a power tool.

15. What if the gas is “sold off the premises” and the market price decreases below the long-term contract price that the lessor obtained during the oil shortage?  Lessee will get the higher contract price ($7) but the royalty interest will only get 1/8 of $2 (the current market price).

16. Can the person who is screwed under the division order sue the oil company lessor?  No, person that did not get enough under DO can sue the person that got too much (but can’t sue the oil company).

17. What is the exception to general rule that DO are binding until revoked?  If the DO was prepared by the lessee, oil company, with mistake and the lessee was unjustly enriched. 

18. What date needs to be remembered for DOs?  Pre and post August 1991 DO date to remember

19. What rules were passed in the DO Act of August 1991?  Rule 1 is that DO are binding until revoked (with 30 day notice), Rule 2 contradicts Rule 1 if DO contradicts a lease they are invalid; however, DO can be used to clarify a lease (i.e., lease says royalties paid based on market value and DO says royalties paid based on purchase price.  DO not binding to the extent it contradicts a LEASE UNLESS it clarifies the royalty settlements. Can only withhold royalty payments if there is a title dispute and MI owner refuses to sign a valid DO.

20. What is the post August 1991 general rule on DOs?  DO are binding until revoked (RULE 1), yet is not binding to the extent it changes or contradicts a lease (except in market values cases – RULE 2).

21. What is Rule 3 relative to DOs?  A payor can withhold payments to payees without interest ONLY IF there is a title dispute that affects the distribution of payments or a reasonable doubt that payee has clear title or a payee refuses to sign a DO that contains statutorily authorized items in which case payor can withhold payment WITHOUT INTEREST under the DO is signed.

22. What are the standard items that a DO must include so that a payor can withhold payment to a non-signing payee?  1) Effective date of DO, 2) description of property, 3) the fractional or decimal interest and type of interest claimed by the payee with a certificate of title to this interest and an agreement to indemnify the payor for payments made if the payee does not have merchantable title, 4) authority to suspend payments for title disputes, and 5) provisions for the valuation and timing of settlements to the payee.

23. What is Rule 4 relative to DOs?  A payor has NO right to withhold payments to a payee who refused to sign a DO because it contains items NOT authorized in the statute.  If payments are withheld the payee will be entitled to interest and attorney’s fees if the payee is forced to bring suit.

24. Summarize the law on DOs?  1) DOs are binding until revoked (revocation requires 30 day notice) when lessee makes a math error in the underlying deeds (a math error does NOT contradict the lease) and in market value situations and lessors or NPRIs can only revoke incorrect DO and receive correct future payments.  DOs are NOT binding and owner (lessor or NPRI) can get past underpayments when the DO changes or contradicts a lease provisions (other than “market value” royalties ) or an implied convenant.  Lessees or other payors may NOT withhold payments unless there is title dispute or reasonable doubt as to doubt or royalty owner (payee) refuses to sign a standard DO. 

25. What happens ff D/O clearly contradicts a lease? The lessee will have make the past underpayments (i.e., 1/6 versus 1/8, or lease say no marketing costs can be assessed but the DO took out marketing costs and it directly contradicts the lease so the lessee can get past underpayments.

26. What are IMPLIED COVENANTS?  Implied contractual promises, there are no express words in the contract but courts impose large body of covenants on lessee to protect the lessor.

27. What are the implied covenants in oil and gas law?  1)Lessee must act as a reasonably prudent operator (RPO); however, this is not a fiduciary duty.  2) Lessee does not covenant to drill a well, if he does not drill the lease will terminate, 3) IMPLIED COVENANT TO PROTECT AGAINST DRAINAGE.  Must prove revenues that exceed drilling and production costs.  Trying to force the lessee to drill a new will and lessor must prove that the revenues would exceed drilling and production costs because courts will not make lessee drill an unprofitable well).  Damages are available because it is breach of contract (amount of damages will be the royalties that lessor would have received if the offset well had been drilled and he will get a conditional decree, either drill the well or the court will terminate the lease around the area being drained, NOTE the lease does not terminate automatically), 4) IMPLIED COVENANT TO MARKET – RPO must try to sell the gas at the highest price.  Producer selling to its affiliate pipeline rather than to an independent 3rd party.  Should sell if for amount an independent 3rd party would pay.  There is no implied covenant to pay royalties based on a long term contract price if the lessor was expressly due royalties based on market value (what gas is being sold for in the market).  Express clauses will trump implied covenant to market.  There is no implied covenant to market in a market value lease, 5) IMPLIED COVENANT TO DEVELOP, there is no implied covenant to EXPLORE.  There is no implied covenant to explore separate from the implied covenant to develop BUT the implied covenant to develop encompasses ALL additional drilling on a lease once production is obtained, whether the drilling is into a new horizon (which would be an exploratory well) or into an already producing horizon (a development will).  Lessor must prove profitability UNLESS lessee is holding a lease on huge tract of land, but the Texas Supreme Court rejected this exception because there is no implied duty to EXPLORE (NEVER USE THE EXPLORE WORD ON THE BAR EXAM), 6) EXECUTIVE RIGHT DUTY OF UTMOST GOOD FAITH, SOMETIMES FIDUCIARY TO THE NP, NPMI (non-participating mineral interests), NPRI (those who do not have the right to lease).  Utmost good faith is more than good faith but less than fiduciary duty.  When it rises to the level of fiduciary duty (self dealing) the court will award punitive/exemplary damages; otherwise, just actual damages.

28. What word should never be used on the Bar in the oil and gas question?  EXPLORE

29. Do Express clauses will trump implied drainage covenant?  NO, if there is a common lessee (express clauses trump implied covenant for drainage if it is two different lessees/drillers).  

30. What is a cost-free way of taking care of drainage?  POOLING is a cost free way of taking care of drainage and lessee can try to prove that lessor should have put in a pooling clause.  

31. What type of drainage question will be on the Bar?  Look for conflict of interest in that one lessee gets 1/6 and the other lessee gets 1/8 and the oil company sinks the well on the 1/8 lessor and drain the 1/6 lessor.

32. What does Non-executive mean?  Non-participating.

33. What is the Executive right?  It is an interest in real property and therefore the greatest possible estate

34. Term royalty interests and the executive right.  

35. Do the courts link the NPRI deed to the lease? NO, if there is no production then the NPRI will expire and the royalty will revert back to the grantor (the executive interest).  EI cannot execute a lease that cuts out the NPRI party.  It would be a Breach of fiduciary duty and could get punitive damages.

36. Does temporary cessation of production extinguish NPRI interest?  NO, because the CL will protect the NPRI (but the shut in gas clause does not protect the NPRI)

37. What are the rights of the SURFACE OWNER vs. the MINERAL OWNER?  The mineral estate owner must accommodate existing surface uses IF there is a practical method of doing so ON the leased premises.  Surface owner farmer has wheeled irrigation and mineral owner want to put in oil pumps that will not allow the use of irrigation equipment and the farmer proved that for a mere $12K he could accommodate irrigation equipment (it was practical and on the leased premises).  Surface owner cannot force the mineral owner to obtain lease to slant drill to protect the surface.  If protecting the surface is not practical or requires going off the lease the surface owner will lose. 

38. Who do fresh and salt water belong to? the surface owner but mineral owner can use it as long as it is reasonably necessary to develop the oil. 

39. Can oil and gas co-exist with surface owner, what about coal?  For the most part, oil and gas can exist with surface uses.  This is not true of hard mining such as coal mining.  

40. What determines the ownership of mineral rights in Texas prior to June 8, 1993?  SURFACE DESTRUCTION TO OWNER TO DETERMINE OWNERSHIP.  If it destroys the surface it will belong to the surface owner, if there is grant severing the mineral from the land (which means iron ore was not considered a mineral under this test).  What about strip mineable coal and uranium).  The court used the surface destruction test

41. Describe the change in law on 6/8/93?  June 8, 1993 changed the surface destruction test because it was too hard to determine what minerals were owned by whom.  NEW test used since June 8, 1993, is whether the substance is a mineral in the ordinary and natural meaning use of language and if so the mineral belongs to the MI.

42. There are nine substances that belong to the surface owner as a matter of law?  First ask if it is one of nine substances that belong to surface owner as a matter of law:  building stone (pink granite), limestone, caliche, surface shale, water (both fresh water and salt water), sand, gravel, near surface lignite, and iron ore.

43. What if it is not one of the 9 substances belonging to the surface owner as a matter of law? If not one of the nine use surface destruction test if prior to June 8, 1993, and ORDINARY AND NATURAL MEANING TEST if after June 8, 1993. 

44. Different 

45. What does an NPRI have a deed to, does it apply to the surface owner?  Have a deed to royalties, your NPRI interest does not apply to the surface estate owner.  It only applies to substances held by the mineral interest.

46. What has changed relative to the rights of surface owners?  Now that mineral owners can destroy the surface more easily they must now pay the surface owner for damages, changed the rule from the oil and gas rule.

47. The two step analysis (one of nine mineral and then pre/post 6/8/93) does not apply to grants of land in which the minerals were reserved to the state of Texas and the state can lease it and receive $$ for deficit problems. 

48. What does the Near surface owner also own?  The deeper surface (below 200 feet) minerals.

49. What is conveyed when land is sold subsequent to an oil and gas lease?  The purchaser is buying the surface, the right to delay rentals on the land purchased, the right to royalty from any well on the land he purchases and that is severed (unless the lease has an ENIRETY CLAUSE that would give him a royalty interest in the well on the land from which his land was severed).  There could also be a POR in the mineral estate for land severed.

50. What is a COMMUNITY LEASE?  It is the ONLY CASE OF IMPLIED POOLING – one lease entered into by different owners of contiguous land.

51. What types of pooling are there?  EXPRESS POOLING, STATUTORY OR COMPULSORY POOLING, AND POOLING BY RATIFICATION.

52. What should you remember relative to the TWO GRANT METHOD OF ANALYSIS?  Courts will read deed and lease VERY LITERALLY. 

53. Does the Four corners doctrine apply to oil and gas leases?  YES. 

54. What doctrine applies to FRACTIONAL INTERESTS)?  The Duhig Doctrine applies when land conveyed differs from the land land described – TRICKY

55. What is the DUHIG DOCTRINE?  Mineral deeds are always construed against the grantor. Able got ½, Baker got ½, and then Baker conveyed his ½ to Charlie, who gets what? Able gets his ½, Baker gets 0, and Charlie gets ½.  

56. What are the words that indicate a royalty interest?  “Produced, marketed, and saved” = royalty interest

57. What are the word that indication an mineral interest?  “In, on, and under and that may be produced” = mineral interest

58. What do the words “In, on, or under” in a deed denote?  Mineral rights

59. What does “Cost-free” denote?  Royalty interest

60. REVIES THE CONVEYANCES ON PAGES 38-39. 

61. What do mineral interest owners get?  Bonuses, rentals, and profits (but may not retain the right to lease his own land

62. What is the spacing rule, Rule 37?  STATE REGULATION – Rule 37 (the spacing rule) requires 40 acres to drill a well and obtain a well permit.  It violates the takings clause because the statute keeps the other 39 Kilgore folks from drilling their own wells (the CL remedy).  

63. Are there exceptions to Rule 37?  Allows Rule 37 exceptions, that can defeat the spacing rule.  Exception must be rational – if you can prove drainage/confiscation and you were subdivided before oil and gas was discovered or before there was an oil and gas lease on the land, then you can get a Rule 37 exception; otherwise it is a voluntary subdivision.

64. What is statutory Prorationing?  Every owner has correlative right to FAIR SHARE of oil and gas allocated to each tract by the state through prorationing formulas

65. What was in place prior to 3/8/61 and the Normanna case).  Before March 8, 1961 (the Normanna case) small tracts were allowed to produce their fair share under PER WELL ALLOWABLE formulas.  This unfair system stayed in place until March 8, 1961.

66. What does MIPA – THE MINERAL INTEREST POOLING ACT provide? Allows compulsory pooling in fields DISCOVERED after March 8, 1961.  A pooling applicant MUST first make a fair and reasonable offer to pool voluntarily.  A way to force the large tract owner to pool with small tract owner but only for oil fields discovered after 3/8/61.  There is no compulsory pooling in the east Texas fields today.  99.9% of all pooling in Texas today occurs voluntarily (must be fair and reasonable).  It avoidS legal fees and administrative red tape.  Private parties must apply for pooling and it is usually based on surface acreage.

67. How have prorationing changes and how has it changes the small tract owners views?  Prorationing based on well was determined to be irrational, arbitrary, and capricious and violate correlative rights and shifted to prorationing based on acreage.  Small tract owner now wants a statute to negate the RULE OF CAPTURE.

68. What does MIPA make the small tract owner want to do?  Small tract owner will now want to pool with the large tract owner.

69. Can MIPA be used to pool co-tenants?  NO.

70. How does MIPA handle the allocation of costs of drilling and production?  Lessee does not have pay for a dry hole, but if he sits back and does not pay his fair share, he will be required to pay it if the well is successful.

71. When can the RAILROAD COMMISSION force pooling?  It cannot force pool unless it is FAIR AND REASONABLE 

72. What is the RELINQUISHMENT ACT?  The state of Texas relinquished surface to owners (sold by Texas to owners between 1895 and 1931) and these west Texas ranchers have the right to lease the oil and gas as an agent of the state and to share in the lease benefits equally with the state.

73. What is the procedure for PLUGGING WELLS that are harming the environment?  Try to find the operator right before it stopped producing ($5K to plug the well).  Next is the non-operator. You can never go after the landowner or the royalty interest owner.  There is a state clean up fund to clean up a leaking abandoned wells.

CRIMINAL LAW

a. Traditional criminal law and defenses (CL) is the primary focus.  The exam does emphasize statutes and works statutory provisions into the questions.

b. PROPERTY OFFENSES/CRIMES:  CL crimes of larceny, embezzlement, false pretenses, and receiving stolen property.  Modern statutes has consolidated these into THEFT (DO NOT COMBINE CL CRIMES)

c. ASPORTATION is movement of the property and it can only be inches (some control) but it need not be removed from the victim’s premises.

d. D need only take the property from someone with a greater right to possession than D (i.e., a mechanic’s lien).

e. The intent to permanent deprive must be proven at the time the defendant took or asported the property.  

f. What controls is what D INTENDED to do with the property at the time of taking, not what actually happened to the property.

g. Critical issue is whether the intended use of the property involved a high enough risk of PERMANENT loss to the owner.

h. COINCIDENCE between act and intent and the larceny exception.  THE CONTINUING TRESPASS RULE.  Where the defendant, without intent, wrongfully took the property later formed the intent, it will be larceny.

i. Forming the intent after the taking and during the possession is sufficient ONLY IF the original taking was WRONGFUL

j. EMBEZZLEMENT – possession, conversion, and intent to defraud.  Intent to return or replace converted property doe snot show the lack of the intent required to for embezzlement (unlike larceny)

k. POSSESSION requires EXTENSIVE AND DISCRETIONARY control.

l. Usually an EE only has CUSTODY of ER’s property and therefore committed embezzlement (not larceny).

m. FALSE PRETENSES – an unkept promise does not involve a sufficient misrepresentation.

n. Usually AFFIRMATIVE REPRESENTATION IS REQUIRED.  But failure to correct a misunderstanding is sufficient if defendant created the misunderstanding.

o. RECEIVING STOLEN PROPERTY.  Possession of property acquired by larceny, knowing the property is stolen with intent to permanently deprive.  THE PROPERTY MUST ACTUALLY BE STOLEN.

p. Theft covers everything covered by the traditional CL offenses and imposed the same requirement to permanently deprive.

q. ROBBERY – larceny in which the property is taken by force (violence) and threats (intimidation).  It is robbery of the person, not the item (count the people robbed, not that it was just one item.

r. There is no force if the victim is not aware of the taking (i.e., a pickpocket or slips something from victim’s hand without resistance).

s. Action constitutes a threat only if a reasonable person (not a wimp) would be put in fear of immediate harm.

t. CRIMES AGAINST A HABITATION.  Entry, breaking, of a dwelling (where person sleeps), at nighttime, with intent to commit a felony (does not matter that D changed his or her mind).

u. Person or instrument intended to be used in the crime must penetrate the plane of the house to have ENTRY

v. BREAKING – FORCE USED TO CREATE OR ENLARGE AN OPENING. 

w. Entry can be by an instrument, breaking requires only some force to create or enlarge an opening, D must have intent to commit felony at time of entry, and D need not carry out the intent.

x. MODERN THEFT STATUTES often expand the places covered, eliminates the need for breaking, eliminates the nighttime crime, and expands intent.

y.  Burglary can be committed by entering a part of a dwelling (i.e., a different room).

z. INTENT TO COMMIT A FELONY – D entered with intent to commit certain acts and those acts if committed by D would be a felony.

aa. A mistaken belief that one’s intended conduct will be a felony. is not INTENT TO COMMIT A FELONY.

ab. Arson requires a malicious burning of the dwelling (not smoke or heat) and it does not cover something burned in a dwelling, like furniture.  BURNING requires physical damage by fire of the structure.

ac. Awareness of a HIGH RISK is enough to make burning malicious.

ad. THREE HOMICIDE OFFENSES:  HOMICIDE, VOLUNTARY MANSLAUGHTER, AND INVOLUNTARY MANSLAUGHTER

ae. ANALYSIS: Did D “cause” death of victim?  Did D act with MALICE AFORETHOUGHT?  If so, was there adequate provocation and thus INVOLUNTARY MANSLAUGHTER?  If there is no malice did D either act with criminal negligence (INVOLUNTARY MANSLAUGHTER) OR cause the death while committing a misdemeanor (INVOLUNTARY MANSLAUGHTER).

af. THREE KINDS OF CAUSATION:  factual causation (but for acts of D, victim would not have dies WHEN and AS he actually did die, YEAR AND ONE DAY RULE (victim must dies within a year and one day from the infliction of the injury), and proximate causation.

ag. If there is no causation, D is often guilty of ATTEMPTED MURDER.

ah. Proximate causation exists if the victim’s death naturally results from the D’s actions, even if this occurs in an unexpected manner, unless the events are EXTREMELY unusual.

ai. A defendant who simply speeds up the death of a dying victim does factually cause the victim’s death.

aj. If an intended death occurs in an unexpected way, there may be lack of proximate causation.

ak. An intervening event cannot break the chain of proximate causation if it only becomes a CONTRIBUTING cause of death.

al. If D acted with one of the other malice mental states, intent to kill is not necessary for murder.

am. Knowingly engaging in high risk activity can be malice 

an. MERGER RULE – FELONY MURDER cannot be based on felony assault or battery causing death of victim (merges in to death of victim)

ao.  A death during a felony may be foreseeable to some of the felons but not to others.

ap. DEGREES OF MURDER:  STATUTORY PROVISIONS.  PREMEDITATION requires some conscious DELIBERATION over whether or not to kill.

aq. Intentional killing that happens rapidly after a provocation shows a lack of premeditation.

ar. A provoking incident, even though if not enough to reduce the killing to voluntary manslaughter, may show absence of premeditation.

as. VOLUNTARY MANSLAUGHTER (MS):  need objectively reasonable provocation, D acted before sufficient cooling period elapsed, and did provocation cause the defendant to kill the victim.

at. INVOLUNTARY MS – defendant killed in the course of committing a misdemeanor or with criminal negligence.

au. Where negligence is used for criminal liability, it requires more negligence than is necessary for civil liability.

av. LIABILITY FOR OMISSIONS (FAILURE TO ACT):  D had legal duty to act (under criminal law, tort law, contract law, etc.), D knew of the facts giving rise to duty and performing the duty was possible and there was intent.

aw. Where D has no LEGAL duty to act, criminal liability cannot rest upon D’s failure to take action

ax. RAPE OR SEXUAL ASSAULT – OBTAIN PAGE 21

ay. KIDNAPPING – PAGE 21

az. PARTIES TO A CRIME – assistance to the primary actor AFTER the crime is complete doe snot create the liability for the crime.  Acquittal of one does not affect the liability of others.  

ba.  AIDING AND ABETTING:  participation in the offense (encouraging or assisting a primary actor) and with the required intent (wanting to encourage or assist primary actor, equates to motive to want the person to successfully complete the crime).  MERE PRESENCE at scene of a commission of crime is not enough.

bb. Presence pursuant to an agreement to aid (even without actual aid) is sufficient to show participation.

bc. An aider and abettor can be convicted even if the primary actor is acquitted.

bd. Exception to aiding and abetting – if the party is of the class that is meant to be protected (i.e., female in statutory rape) OR the crime inherently involves several types of participants and only some are made liable (statute making only the recipient of a bribe criminally liable).  In a drug sale, the buyer is not and aider and abettor to sale for the same reason.

be. ATTEMPT – must take substantial step with intent o commit the crime.  Merely, assembling the tools is not enough but going to the scene is enough for attempt.

bf. IMPOSSIBILITY DEFENSE:  legal impossibility is a defense to attempt but factual impossibility is not a defense to attempt.

bg. Mistake about one’s ability to proceed with the crime – mistakenly believes they can successfully commit the crime is factual impossibility and it not a defense (i.e., police surveillance).

bh. Legal impossibility – this is where D thinks it is drugs and it is not.

bi. Being mistaken about circumstances is factual impossibility and no defense to attempt, but the courts are split on this. 

bj. D is least likely to be guilty of attempt where the mistaken belief that a crime would be committed was about the criminal law.

bk.  SOLICITATION – requesting someone to commit an offense with the intent that they commit the crime. Is a crime even if it is immediately rejected.

bl. CONSPIRACY.  Rule that is an alternative to the law of parties is the co-conspirator rule.

bm. Withdrawal is not a defense to the crime of conspiracy.  An EFFECTIVE W/D is a defense to a crime for which the defendant is liable under the co-conspirator rule.

bn. For W/D to be effective it must be fully communicated to all other members of the agreement and BEFORE the crime is committed.

bo. Co-conspirator rule all members of criminal conspiracy are guilty of crimes committed by other members of that conspiracy if those crimes are both committed in the furtherance of the scheme and a foreseeable result of the scheme.

bp. DEFENSES – ignorance or mistake of fact is a defense only D lacked the intent required for the crime and the mistake was objectively reasonable.

bq. If mistake shows absence of a necessary “specific intent” it need not be reasonable.

br. SPECIFIC INTENT CRIMES OBTAIN PAGE 31

bs. A mistake of fact is only evidence that MAY show lack of intent. 

bt. CRIMINAL INTENT – crimes generally require mens rea or intent, D must know of facts that constitute the crime and D need not have known anything about the law.

bu. Modern statutes defined mens rea more precisely.  PURPOSE is a conscious desire, KNOWLEDGE is awareness of a practical certainty, RECKLESSNESS awareness of a substantial risk, and NEGLIGENCE (should have known) reasonable person would have been aware of substantial risk.

bv. There is no mistake of fact defense to a crime that imposes strict liability such as statutory rape, bigamy, or regulatory crimes such as speeding.

bw. IGNORANCE OF THE LAW IS NO DEFENSE – unless it is a statute or judicial opinion that is invalid or overruled or an interpretation of the law by a public official.

bx. A defense of mistake of law cannot be based on the advice of counsel.

by. If crime requires awareness of the law, even unreasonable ignorance or mistake that shows lack of awareness will require acquittal.

bz. If the mens rea requires knowledge that the law is being violated, advice of counsel may show the lack of that mens rea.

ca. INSANITY DEFENSE (M’Naghten Rule).  Assume the facts are as the crazy person thought and then ask if he was legally entitled to do what he did (i.e., he crazily thought he was defending himself – self defense)

cb. Under the usual inpretation of M’Naghten Rule an insanity defense cannot be based upon inability to control oneself (but is allowed under the MPC or the IRRESISTABLE IMPULSE VERSION OF INSANITY)

cc. Criminal liability must be based on involuntary act of defendant and you cannot have a voluntary act if the defendant was unconsciousness.

cd. SLEEPWALKING WILL SHOW LACK OF VOLUNATRY ACT BUT NOT INSANITY.

ce. INTOXICATION (INVOLUNTARY AND VOLUNTARY)

cf. INVOLUNTARY INTOX IS TREATED AS INSANITY AND M’NAGHTEN TEST USED.

cg. Defendant should be acquitted if intox and the crime requires specific intent the intox shows he lacked the intent.

ch. Voluntary intox cannot be used to disprove premeditation and cannot disprove malice aforethought and reduce murder to MS

ci. Arson and rape do not require specific intent.

cj. Under modern statutes, there is no voluntary intox defense if recklessness is sufficient for liability.

ck. ENTRAPMENT – the defendant was not predisposed to commit the crimes like this and police officers created the intent in unpredisposed mind to commit the offense in her mind (the objective standard)

cl. NECESSITY OR “CHOICE OF EVILS” DEFENSE (however you cannot consider your own death a greater evil and kill someone else).

cm. Necessity can justify escaping from jail but they must surrender to authorities as soon as the immediate threat is over.

cn. DURESS OR COERCION IS A DEFENSE ACROSS THE BOARD EXCEPT FOR AN INTENTIONAL KILLING.  Can be a threat to a third person 

co. Felony murder is not an intentional murder

cp. DURESS is a available as a defense to even murder if the prosecution’s of guilt does not require proof of intent to kill.

cq. PERFECT DEFENSE – DEFENDANT GETS TO WALK

cr. IMPERFECT DEFENSES – reduces murder to manslaughter.  Defendant was motivated by self defense but the belief was unreasonable 

cs. DEFENSE OF OTHER PERSONS – not limited to people you know.  This defense is based on reasonable appearances.

ct. DEFENSE OF PROPERTY – CAN ONLY USE NON-DEADLY FORCE AND CAN ONLY BE USED TO PREVENT INTERFERENCE WITH PROPERTY BUT NOT TO REGAIN PROPERTY UNLESS IT IS IN IMMEDIATE PURSUIT

CRIMINAL PROCEDURE

1. Distinguish between steps that can take place before any magistrate/;judge and steps that must take place in district court.

2. Texas requires an arrest warrant.

3. Unless waived, Texans have a right to grand jury hearing  

4. True bill – indicted

5. No bill – not indicted

6. Arraignment in trial court after indictment for the taking of the defendant’s plea.

7. Bifurcation of Texas trials:  guilt/innocent and assessment of sentence – two mini trials combined into one.

8. Pronouncement of sentence – done after assessment of sentence by the judge.

9. Convicted in district court has a right of appeal to the court of appeals and then discretionary review by the Court of Criminal Appeals.  No right of appeal to the Texas Supreme Court.  Then habeas corpus, which is a new piece of litigation.

10. DISTRICT COURTS have jurisdiction over felonies, misdemeanors involving official misconduct, and transferred count court prosecutions for misdemeanors punishable by jail time

11. Justice Courts

12. Municipal courts

13. County Courts

14. Magistratzing the accused after arrest – must present accused before a magistrate without unnecessary delay but in any case within 48 hours of arrest 

15. RULE – only a district judge can deny bail in a noncaptial prosecution.  Accused can immediately appeal the order denying bail to the Court of Criminal Appeal (bypasses the intermediate appeals court).

16. Denial of bail in a NONCAPITAL prosecution lasts only 60 days, as long as the defense does not move for a continuance.

17. Denial of bail in a capital case is done via a writ of habeas corpus in the district court, if judge refuses to overturn the denial of bail and can immediately appeal to Court of Criminal Appeals.

18. RULE:  Denial of bail in a capital case OBTAIN PAGE 4

19. Pretrial habeas corpus is often used to obtain pretrial rulings and then to permit pretrial appeal

20. LASSO rule:  LIKELIHOOD of defendant appearing for trail, ABILITY of the defendant to make bails, SERIOUSNESS of the crime charged, future SAFETY of the victim and of the community, and required bail is not to be an instrument of oppression.

21. Personal bond (costs $0) is better than bail bond requiring surety bond (costs $$)

22. EXAMINING TRIAL is for the state for produce enough evidence for PC.  If PC is not proven, the defendant can go free (no bail) but can still be tried.  It is a useful discovery tool.  If there is a grand jury indictment there is no need to for an examining trial because PC has already been established.  Examining trial can be used by the state to preserve evidence.

23. RULE a defendant is entitled to an examining trial if she is charged with a felony and in indictment has not yet been returned.

24.  GRAND JURY PROCEEDINGS (page 8) 

25. Rules of Evidence do not apply to a GJ but the rules of privilege do apply to GJ.

26. NO right to have defendant’s attorney present in the grand jury chambers.

27. Challenges to indictments based on GJ proceedings.  Dismissal is not required for unauthorized persons present while grand jury was hearing evidence, however can’t have unauthorized persons there when GJ is deliberating.

28. An indictment cannot be challenged for evidentiary insufficiency 

29. LIMITATIONS OF PROSECTUION – prosecutor has 2 years to obtain an indictment for misdemeanors and 3 years for felonies.  This tolls while the person is out of the state of Texas. 

30. Can’t indict someone for a crime next week.

31. RULE – where a crime by statute be committed by several kinds of conduct be committed by several different kinds of conduct (such as forgery) an indictment fails to provide notice if it does not specify which those alternatives the state will use.

32. An indictment is sufficient if it alleges several or even all of the alternative ways of committing the crime.

33. Uncharged and lesser included offenses

34. A jury can be instructed on an uncharged offense if the offense is a lesser included offense of the crime charged and the evidence is such that the jury could find that defendant did not commit the crime charged and that defendant is guilty of the lesser included offense.

35. RAISING INDICTMENT DEFECTS.  All defects must be raised before trial 

36.  To object to timeliness of indictment must be filed before the day of trial

37. MOTION TO QUASH THE INDICTMENT are really exceptions to the form of the indictment or an exception to the substance of the indictment.

38. Only fundamental errors in indictment which can be raised after trial, appeal, or habeas corpus if person is not named or the indictment is so unclear that accused cannot determine the crime charged.

39. For reversal of defect of form (not listing all the elements of the crime in the indictment the defendant must show harm and reversal of defect in substance is reversed without inquiry into harm. 

40. AMENDING THE INDICTMENT 

41. ARRAIGNMENT - enter plea, fixes accused’s identity, and appoints counsel.

42. Defendant refuses to enter plea – judge enters plea of not guilty.

43. Nolo contendre cannot be used as evidence in a subsequent civil trial and a guilty plea can be so used.

44. Get pretrial motions that are required 7 days before pre-trial hearing.

45. A defendant may testify at a pre-trial hearing only on issues related to that hearing.

46. State can appeal a judge’s ruling a motion to suppress.  Chicken shit rule.

47. DISCOVERY UNDER TEXAS LAW.  Trial judge has discretion to order prosecution or provide defense with witness list.  Expert witness lists can be ordered 20 days before trial date.

48. Depositions are used to obtain and preserve testimony for trial.

49. Trial court cannot order defense to produce its witness list.

50. A trial judge has discretion to exclude or admit the testimony of a witness left off an ordered witness list.  Relevant considerations include whether the omission was intentional and whether the defense received actual notice that the witness would testify.

51. Must preserve evidence containing biological substance that can be DNA tested 

52. Constitutional duty to disclose exculpatory evidence per Brady v. Maryland.  Defendant does not have to request it.  It violates DP if the prosecution fails to disclose exculpatory information that is in its possession and the information is material (reasonable probability that the outcome of the case would be different)

53. Rules for Brady material OBTAIN ON PAGE 28l

54. Only a jury can find a defendant incompetent to stand trial (can’t consult with counsel or does not understand the charges).

55. VENUE lies where the crime is committed is the GENERAL RULE.

56. A defendant may seek change of venue if prejudice in the county would prevent a FAIR & IMPARTIAL trial or a dangerous combination of influential persons against defendant would prevent a fair trial

57. The State may seek change of venue because combinations or influences in favor of D would prevent a fair trial or LAWLESS CONDITIONS would prevent a fair trial or LIFE of defendant or a witness would be jeopardized by local trial.

58. The trial court may change venue on its own motion because trial fair and impartial to state and the accused alike cannot be held in county of original venue.

59. A defendant is entitled to change of venue “as a matter of law” if the defense files an adequate motion and affidavits, the State does not controvert the motion, and the trial judge does not hear any evidence.

60. Can disqualify the judge if he was the victim, he was counsel for either side, he is related within 3 degrees by blood or marriage to either defendant or victim, and for bias.

61. PRESENCE OF THE ACCUSED. OBTAIN ON PAGE 31.

62. JOINDER AND SEVERANCE OF THE CHARGES – one offense rule and criminal episode exception OBTAIN ON PAGE 32

63. JOINDER AND SEVERANCE OF DEFENDANTS

64. CONTINUANCES AND POSTPONEMENTS (34)

65. RIGHT TO COUNSEL AND SELF-REPRESENTATION (35)

66. RIGHT TO EFFECTIVE REPRESENTATION (36)

67. Representation is not effective if counsel fails to conduct an adequate investigation or fails to convey to the client an offer of a plea bargain. 

68. DISMISSAL BY THE STATE

69. TRIAL 

70. Criminal defendant must be tried by jury unless he waives the right

71. Jury size is 12 in district court and 6 in county, municipal, or justice court,

72. General verdicts unless special plea which require true or not true of NGRI.

73.   HEARSAY OBTAIN 45

74. STATEMENTS AGAINST PENAL INTEREST OBTAIN 45

75. CHARACTER EVIDENCE – generally the State cannot introduce evidence that the defendant has a bad character to prove the defendant’s guilt.

76. State can try to prove bad character of accused if the defendant puts his character at issue or in the punishment phase of the trial.

77. OPINION character witness must have knowledge of defendant prior to the day of the offense.

78. At the guilt stage of the of a criminal trial OBTAIN 48

79. On crossing a reputation character witness ask “HAVE YOU HEARD” questions NOT “DID YOU KNOW” questions which are used on opinion character witnesses.

80. Extraneous offense evidence may be admissible as relevant to (MIMIC Rule): to show MOTIVE of the charged offense, INTENT or knowledge, to rebut by defendant MISTAKE or accident, IDENTITY when defendant has put it in issue, and COMMON scheme or plan.  If defendant requests the State must give pretrial notice of its intent offer extraneous offense evidence.

81. If the defendant puts his identity into issue and triggers the State’s ability to use extraneous offense evidence.  Puts identity at issue if he introduces evidence that he was not the perpetrator such as alibi testimony or he impeaches all the State’s eyewitnesses.

82. WRITINGS OR RECORDED STATEMENTS OBTAIN 51.

83. RULE OF OPTIONAL COMPLETENESS  - if one party introduces one part of an act, conversation, or statement, the other party is entitled to prove the “REST OF THE SUBJECT”

84. CLIENT’S COMMUNICATION TO ATTORNEY

85. No privilege for communications to physician or psychiatrist in criminal litigation.

86. In criminal litigation, the client of an attorney is entitled to have kept confidential both a private communication and any FACT coming to the attorney’s attention because of the AC relationship.

87. Spouse of a defendant has a privilege not to be called as a witness to testify against the defendant and the exceptions are if the prosecution is for an offense committed against a MINOR child, a household member of either spouse, or the spouse him or her self.

88. PRIVILGE FOR CONFIDENTIAL MARITAL COMMUNICATIONS OBTAIN 54

89. PRIVILEGE FOR PLEAS BARGAINING DISCUSSIONS 

90. BOLSTERING WITNESSES OBTAIN 56

91. Subpoena (directs witness to show up in court) versus attachment (directs peace officer to bring witness to court)

92. Defense evidence of good character to show innocence must show a character trait suggesting the accused did not commit the crime.

93. Jurors cannot ask questions of the witnesses because it increases the risk the jurors will not objectively evaluate the evidence.

94. METHODS OF IMPEACHMENT – contradiction, prior convictions, showing characters for untruthfulness, showing bias or interest

95. MORAL TURPITUDE CRIMES that can be used for impeachment – theft, perjury, forgery, making false report to police, aggravated assault on a female, and prostitution (DWI, drunkenness, assault, possession of pot, liquor law violations, or unlawfully carrying a weapon) 

96. CONVICTION IS STALE for purposes of being used at a subsequent trial if it is over 10 years old 

97. “THE RULE” of excluding witnesses from the courtroom.  If the Rule is violated the court can hold the witness in CONTEMPT or EXCLUDE the witness’s testimony.  Witness’s that are exempt from the RULE OBTAIN from 61

98. ADMONISHMENT PAGE 62

99. EXPERT TESTIMONY – ON THE BAR OBTAIN PAGE 62

1. DISCLOSURE DURING TRIAL 

2. USE BEFORE THE JURY RULE 

3. PHOTOGRAPHS –admissible is witness must give a verbal description of what is in the photo.  Prosecutors get in trouble with autopsy photos:  prejudice outweighs probative value 

4. Texas has the broadest exclusionary rule of any state an excludes evidence obtained in violation of the US constitution and laws and the Texas constitution and laws.  Exception is if officer relied in objective good faith on a warrant issued by a magistrate based on PC.

5. A pretrial on a motion to suppress does preserve the motion for appeal but a pre-trial ruling on a motion in limine does not preserve the matter for appeal.

6.  JURY CHARGE – judge cannot summarize the evidence or comment on the weight of the evidence.  Judge must read charge out loud, before closing arguments and provide the jury with written copies.

7. Objections and requests for charges must be in WRITING BUT this can be accomplished by dictation to the court reporter.

8.  Unobjected to error in the jury charge is FUNDAMENTAL and can be raised for the first time on appeal only if it resulted in egregious harm to defendant, i.e. denied a fair trial.

9. ALMONZO RULE OBTAIN PAGE 68

10. It is the trial judge’s responsibility to prepare the jury charge.  Counsel can object or draft and request a special jury charge

11. RULE – EXCEPTIONS, but not DEFENSE or AFFIRMATIVE DEFENSES must be negated in the charging instrument.

12. Defenses and affirmative defense are included in the jury charge only if evidence was presented on them 

13. Defendant must prove affirmative defenses by preponderance of the evidence

14. ARGUMENTS OF COUNSEL OBTAIN PAGE 73.  In making final arguments, the lawyers are limited to four subjects:  1) summation of the evidence, 2) making reasonable deductions from the evidence, 3) answering arguments of opposing counsel, and 4) making pleas for law enforcement

15. Counsel in not permitted to comment on D’s invocation of the 5th, express personal opinions, argue what the community demands, and strike at the D over the shoulder of defense counsel

16. Judge’s rulings are not evidence and cannot be commented upon during closing argument.

17. Prosecution cannot comment on D’s silence during trial, after Miranda warnings, and in Texas after arrest. Can comment on D’s silence before arrest 

18. ACCOMPLICE WITNESS RULE

19. CORPUS DELETI RULE OBTAIN ON PAGE 75

20. SENTENCING:  ASSESSMENT OF PUNISHMENT.  D must elect a jury trial before voir dire begins, Can’t change to judge sentence after conviction unless the prosecutor agrees 

21. State always gets to argue at end of both of guilt and punishment phases.  There is no BOP in sentencing phase.

22. A mistrial declared during the punishment stage of the trial applies to both phases of the trial.

23. DEATH PENALTY JURY QUESTIONS OBTAIN 80

24. COMMUNITY SUPERVISION rather than probation.  Motion for probation must be filed pretrial, which must be in writing, sworn to and states that D has not been convicted of a felony.

25. SHOCK PORBATION – 180 days in jail 

26. Sentence pronouncement should not be done if pardon, incompetent, or not person convicted

27. Reasons for granting new trial OBTAIN 83

28. Jury information is confidential and can only be disclosed for GOOD CAUSE

29. APPELLATE PROCESS – NO INTERLOCUTORY APPEAL.  OBTAIN REQUIREMENTS ON PAGE 85

30. A defendant who pleads guilty can appeal and can raise any error not independent of the plea.

31. Escaped prisoner cannot appeal conviction unless he voluntarily returns within 10 days 

32. How does discretionary review occur? OBTAIN PAGE 87

33. APPEALS BY THE STATE OBTAIN PAGE 87

34. PRESERVING ERROR OBTAIN 88

35. PRESERVE AN ERROR IN ADMITTING TESTIMONY:  OBJECT, STATE SPECIFIC GROUNDS, AND GET A RULING FROM JUDGE

36. TO PRESERVE ERROR OF IMPROPER ARGUMENT:  immediately object, seek instruction to disregard, move for mistrial, get rulings on all three

37. An unnecessary allegation describing something necessary to the indictment is no longer ALWAYS required to be proved in order to avoid a fatal “variance” between the pleading and the proof.  A variance is material if it caused the indictment to be insufficient to enable the defendant to prepare a defense.

38. Legally insufficient evidence – acquittal

39. Factually insufficient evidence – new trial 

40. HARMLESS ERROR

41. POST CONVICTION ATTACK- HABEAS CORPUS.  Filed in convicting district court.  Only Court of Criminal Appeals can grant habeas corpus  

THIRD LECTURE FOR MBE (FEDERAL CRIMINAL PROCEDURE)

1. Once D is placed in jeopardy for an offense.  D can never again be tried for that same offense,

2. Acquittals are always final and no second trial is permitted (evidence is insufficient evidence) or conviction of a lesser included offense is implied acquittal of offense charged 

3. Exceptions to double jeopardy (can have a second trial).  Manifest necessity (hung jury), mistrial declared on motion of defendant, first trial ended in conviction and was reversed on a procedural error or if verdict was “against the weight of evidence, or second prosecution is by a different sovereign jurisdiction.   

4. Attachment of jeopardy under federal constitutional law.  Jury trial:  when jury is sworn.   Bench trial:  when first witness is sworn.

5. Attachment of jeopardy under Texas law.  Jury trial:  when jury is sworn (same as federal law).  BENCH TRIAL:  when both the parties have announced ready AND the defendant pleads to the indictment.

6. Successive prosecutions for DIFFERENT offenses are barred only if one offense is a lesser included offense of the other, because only then are the two offenses “same.”

7. BLOCKBURGER TEST for determining “lesser included” nature of different offenses: If each offense contains at least one element not contained in the other, then neither is a lesser included offense of the other and successive prosecution are permitted.

8. COLLATER ESTOPPEL RULE:  acquittal of one offense bars second prosecution for DIFFERENT but related offense if D shows both 1) the precise factual basis for acquittal in first proceeding and 2) the fact also controls in the second prosecution. 

9. Convictions for several related offenses in one proceeding are barred only if the legislature did not intend to authorize convictions for all.

10. If one offense is a lesser-included offense of another, it is presumed (rebuttably) that the legislature did not intend convictions for both.

11. Multiple prosecutions and/or convictions are permitted if done by separate sovereign governments such as state and federal, or two different states (but not state and city or county

12. TEXAS DOUBLE JEOPARDY LAW:  file a pretrial application for the writ of habeas corpus (does no have to go to trial, judge decides, and have a right to automatic appeal) or file a SPECIAL PLEA of former or double jeopardy and a jury will decide whether the D is subject to double jeopardy) 

13. Authorities cannot compel a person to engage in self-incriminating “SELF-INCRIMINATING TESTIMONIAL” behavior.

14. If a person is granted effective immunity, the privilege no longer applies and the person can be compelled to answer.

15. A person can be compelled to engage in non-testimonial self-incriminating behavior

16. Use immunity – your testimony cannot be used against you.

17. Transactional immunity – you cannot be prosecuted 

18. “Testimonial” behavior:  an intentional communication of one’s thoughts.

19. Thoughts are not breath or blood samples, sobriety test, (but not year of your 4th birthday), participate in lineup, speaking in a lineup (only a physical characteristic), required to walk to show limp.

20. Evidence obtained as result of unreasonable search or seizure cannot be used to prove a criminal defendant’s guilt.

21. A search is only OFFICIAL action that intrudes upon a person’s reasonable expectation of privacy.

22. What is NOT a search?  Aerial surveillance of a back yard, examination of trash left in yard, determining numbers dialed from a residential home (pen register), using a beeper to follow a car on public streets, having a dog sniff luggage in an airport.

23. What police conduct constitutes a search? Rigorous squeezing of luggage in bus overhead rack and thermal imaging scan of residence

24. PLAIN VIEW.  Officers merely exercise their right to engage in “plain view” and do not search if they reach a location without violating the fourth amendment and simply looking as something in open view.

25. OPEN FIELDS.  Officers who go upon any unoccupied or undeveloped area of land not part of the CURTILAGE of a dwelling do not search.

26. CURTILAGE is an area surrounding and used in connection with a residence.

27. For a search to be REASONABLE there are 2 general requirements: 1) it must be pursuant to valid search warrant (or within an exception) and must be based on “PC.”

28. PC is facts from which a reasonable person would conclude that there is a “fair probability” that seizable items will be found in the premises.

29. Items subjects are contraband (something illegal to possess), fruits or instruments of crime, and mere evidence.

30. TEXAS RACIAL PROFILE LAW.  Action based on an individual’s race, ethnicity, or national origin rather than his behavior or no info identifying hte individual as having engaged in criminal activity is not allowed.

31. Warrant must be issues on information constitute PC and must describe with specificity the place to be searched and the items to be seized.

32. Officers executing a warrant can seize undescribed items they discover in PLAIN VIEW of the search.

33. Informant, in a general sense based upon facts, must be RELIABLE and informant had reliable source for specific information.

34. Texas statutes impose requirements for search warrants beyond the Fourth Amendment requirements.  Must be able to distinguish between REGULAR and EVIDENTIARY search warrants

35. TEXAS SEARCH WARRANT LAW.  Items of the a Texas search warrant:  warrants runs in the name of Texas, signature of issuing magistrate, a specification of the person, place, or item to be searched, specification of items to be seized, an endorsement of the date and time the warrant was issued.

36. A regular search warrant may be issued by any magistrate.

37. In deciding whether a warrant was validly issued, a court may consider only the info within the FOUR CORNERS of the written affidavit upon which the warrant it based.

38. EVIDENTIARY SEARCH WARRANT is a warrant that issues for an item that is seizable only because it is evidence that a crime was committed or a particular person committed it.

39. Evidentiary warrants can only be issues by district judge, judge of statutory county court, judge of Court of Criminal Appeals, justice of Texas Supreme Court, municipal or county judge who is a licensed attorney.

40. An evidentiary warrant may not issue for a persona writing of a suspect.

41. JP cannot issue an evidentiary search warrant (item seizable ONLY because it is evidence that a crime was committed or a particular person committed it).

42. While executing an EVIDENTIARY SEARCH WARRANT, officers may seize the items and items the come in plain view for which a ‘REGULAR search warrant could issue.  They MAY NOT seize items of mere evidence that are not described in the warrant.  An additional or subsequent evidentiary search warrant may be issued for the same person, place or thing previously searched under an evidentiary search warrant only be a DISTRIECT OR APPELLATE JUDGE.

43. CONSENT must be voluntary (based on totality of circumstances).  Consent must be from either someone with a general right of access to premises or someone reasonably believe by officers to have such access.  Relative to joint occupants officers need consent from only one of several joint occupants.

44. SCOPE OF CONSENT:  Consent covers what a reasonable person in the situation would understand the words used to mean

45. SEARCHES OF AUTOS.  Moving cars and those parked in public places can be searched without a warrant but PC is necessary and the search can extend to any place where the items might be found.  SEARCH OF CAR INCIDENT TO AN ARREST – police can search the passenger compartment of car including the glove box but not the trunk.  INVENTORY INSPECTIONS are allowed of a car is seized or impounded as long as it is pursuant to a standard procedure.  The contents of containers can be searched if the car can be searched.

46. EXIGENT CIRCUMSTANCES a warrantless search is permissible is officers have both reason to believe delaying the search would result in removal or destruction of the items and there must still be PC.

47. INVALID ARREST has no effect on trial court’s jurisdiction (cannot get a dismissal).

48. In a valid custodial search you can search the person and his pockets and items found on the person of the arrestee (cigarette pack) and the arrestee’s immediate reach or lunge area.  Police can search immediate area 

49. Texas arrest law is hostile to arrest warrants.  Do not need an arrest warrant for PASSIVE – subject to PROTECTIVE ORDER, subject ASSAULTED/ injured another and danger of further injury to victim, suspect found with STOLEN property, suspect is found in a SUSPICIOUS PLACE and has committed felony or breach of peace, suspect ASSAULTED a member of his family, offense committed in presence or VIEW of officer, felony suspect is about to ESCAPE.

50. REQUIREMENTS OF TEXAS ARREST WARRANT OBTAIN 113.

51. When can Texas officer BREAK DOWN A DOOR.

52. Terry stop requires RS, objective basis for officer’s suspicion that suspect has committed, is committed, or is about to commit a crime.

53. Anonymous tip that is not corroborated is not enough for RS.

54. Limits on Terry stops:  cannot be too lengthy, cannot be moved extensively (i.e., moved to stationhouse), and there is no automatic right to search.

55. WEAPONS SEARCH IN TERRY STOP – reasonable fear for safety, can only pat down outer garments, and is limited to determining if suspect has a weapons 

56. Traffic stop does not permit a full search as does an arrest.

57. A suspect is seized only if either the officer physically restrains him or the officer makes a SHOW OF AUTHORITY AND the suspect SUBMITS.

58. LINEUP LAW.  Sixth Amendment right to have attorney present at lineup or showup if is occurs after judicial proceedings have begun.  Not triggered by D’s arrest, and D can waive.

59. Also procedure cannot be extremely suggestive, but D has high standard to prove that procedure was so suggestive that witness will identify D as perpetrator.

60. If identification is inadmissible, there can still be an in court ID if the prosecution establishes that there is an INDEPENDENT SOURCE for the in court ID.

61. CONFESSIONS.

62. Confession must be voluntary.  Involuntary if result of coercion or threats or if officers overcome D’s will (based on totality of circumstances).

63. D’s undisclosed mental impairment alone will not create involuntariness

64. Some matters are only factors deceiving or lying to suspect by officers, delay in presenting suspect to magistrate, and promise of specific benefit by person in authority.

65. TEXAS CONFESSION RULES – promise to D will render confession inadmissible if given by someone in authority, promise must be definite, likely to cause an innocent suspect to make a false confession (most important).  Confession given during improper delay in bringing D before a magistrate if D shows CAUSAL CONNECTION between delay and confession (no D has ever been able to prove this causal connection.

66. Confession Law: MIRANDA.  Requires CUSTODY AND INTERROGATION.  Warning must be given (4 parts).

67. No interrogation must occur if suspect indicates a desire to remains silent.

68. VOLUNTEERED STATEMENT IN CUSTODY IS ADMISSIBLE.

69. Prosecution must prove that warnings were given and suspect made a knowing waiver of rights to have an attorney present and to remain silent.

70. Once suspect has invoked her right to an attorney, the suspect cannot be approached.  If suspect invokes the right to counsel, officers may not re-approach the suspect unless an attorney is present.  But suspect can spontaneously change mind and be given new warnings and be questioned without counsel present.

71. If a suspect invokes only the RIGHT TO REMAIN SILENT, the suspect may be re-approached if this is done very carefully.

72. Any action which officer should reasonably know is likely to result in an incriminating response is equivalent of interrogation.

73. Questioning after right to counsel was waived must cease only if suspect makes an UNAMBIGUOUS request for counsel.

74. Suspect also has a Sixth Amendment right to counsel if judicial proceedings have begun.

75. Questioning by undercover officer does not violated 5th amendment Miranda because there is no interrogation.  It does however violate Sixth Amendment right to counsel.

76. The Sixth Amendment right to counsel applies to undercover/informant questioning and even if the defendant is not in custody.

77. If a suspect is already represented by counsel, officers’ interference with counsel OBTAIN PAGE 121

78. TEXAS CONFESSION STATUTE, ARTICLE 38.22 (no other state has a statute like this).  Applies only to statements made while in custody and resulting from official interrogation.

79. There are different requirements for written and oral statements.

80. Impeachment exception to all requirements:  Statement inadmissible to prove guilt can be sued to impeach testifying D if it is voluntary.

81. In determining 

82. Statement cannot say that it can be used FOR OR AGAINST ME

83. OBTAIN PAGE 122 

84. JRRC OBTAIN ON PAGE 124-125

85. Statement obtained in another state is admissible in Texas prosecution if it was obtained in compliance with the laws of that other state.  Statement obtained by Federal officer is admissible if obtained in compliance with the laws of the US.

86. Jackson v. Denno hearing is a pre-trial hearing to determine if confessions should be suppressed.

87. THE EXCLUSIONARY RULE. D must have standing, must be a violation of her own underlying rights.  

88. A person only a PASSENGER in an auto when it is search does not have standing to challenge the search

89. FURIT OF POISONOUS TREE 

90. Violation of Miranda has no Fruit (only the confession is excluded).

91. Exceptions to Fruit are the attenuation of taint and Good Faith and Inevitable discovery.

92. Can impeach a defendant who testifies with otherwise illegally obtained evidence.

93. An involuntary confession cannot be used to impeach because it is unreliable.

94. D can move to suppress evidence only on the ground of illegal search that violated D’s own privacy rights.

95. Overnight guests will have a privacy interest in the residence 

96. Rules for determining standing in residence.  Mere authorized presence or short and commercial stay is not enough for standing but presence at part of OVERNIGHT PERSONAL VISIT is enough for standing 

97. Texas good faith exception requires that the warrant was issued on ACTUAL PC.

98. Good faith exception to 4th Amendment exclusionary rule does not apply to most police action taken without a warrant  

AGENCY & PARTNERSHIP (ESSAY ONLY)

1. What is the first thing you must identify in an A&P problem and the language required?  Must first be able to identify whether the problem lies in contract or tort.  “This is an agency in contract (or tort) setting would be your first sentence.”  Therefore wee need to see if the agent had actual authority or a substitute for it.  Then have a sentence for actual authority.  Next discuss the substitutes for actual authority (apparent authority, ratification of a contract, 

2. Do the principal and agent have to have contractual capacity?  Principal has to have contractual capacity (i.e. cannot be an infant) but the agent does not need contractual capacity (can be a minor).

3. Does an agency agreement have to be in writing?  Agency agreement does not need to be in writing unless subject to S of  F (takes more than one year to perform).

4. Is consideration required for an agency relationship?  Consideration is not required in for an agency relationship. 

5. What are the types of actual authority?  Actual authority can be either express or implied.  Actual authority must exist when the agent enters into a contract for the principal.

6. How do you terminating actual authority?  When the agent says so or when principal withdraws his consent UNLESS it is irrevocable (coupled with authority), death or bankruptcy of party, after a specified amount of time or after a specified event occurs, agent becomes adverse to principal (i.e., a competitor).

7. When is an agency agreement irrevocable?   If it is coupled with an interest and an example is having, borrowing money on truck and saying lender can sale the truck upon default (an agency relationship)

8. What are the substitutes for actual authority?  APPARENT AUTHORITY, Lingering apparent authority, 

9. What is APPARENT AUTHORITY?  Principal leads the agent to believe an agent has authority (equitable doctrine designed to protect a 3rd party’s reasonable expectations).  Put yourself in the place of the 3rd party.

10. What is the LINGERING APPARENT AUTHORITY?  Apparent authority can linger even after actual authority is terminated.

11. How do you terminate actual authority?  By informing the agent.  More difficult to destroy apparent authority because principal must inform all third parties who may reasonably rely on the agency relationship.

12. Can P ratify a contract that A entered into without authority?  Yes, even if A has no authority, P can RATIFY by expressly affirming the contract (retroactive to creation of the contract), accepting the benefit of the contract, or sue third party on the contract.

13. What do you need to be aware of relative to BFPs? A ratification is retroactive so we must be concerned about the intervening rights of a BFP.

14. Who is liable after ADOPTION OF THE CONTRACT by the new corporation?  Both the adopting corporation and the promoter are liable on the contract (unless there is a novation substituting the corporation for the promotor).

15. What duties does A owes P?  Strict FIDUCIARY DUTIES – duty of care (depends on any special skills A may have), duty of loyalty (must disclose all material facts and get permission), and duty of obedience (must follow P’s reasonable instructions).

16. What duties does P owe to A?  P must pay agent agreed upon compensation, reimburse A’s expenses, and indemnify the A.

17. What are the remedies for breach of agency relationship?  Remedies include, contract, tort, constructive trust.

18. What language should you for breach of fiduciary duty?  P can have a CONSTRUCITVE TRUST imposed on A’s profit from A’s breach of hte duty of loyalty. 

19. If there is actual authority or its substitute what liability will P have to 3rd parties? The P is always liable to third parties.

20. When is a third party liable to the principal?  Third party is always liable to a DISCLOSED P or a partially disclosed P.

21. Is a third party liable to undisclosed principals?  YES, a third party is even liable to an undisclosed principal UNLESS it would unduly burden the third party (such as a requirements contract), P fraudulently conceals her identity, or third party bargained for A’s personal performance. 

22. What is the general rule of third party liability to the principal?  Third party is almost always liable to the P

23. Is a third party liable to an agent?  Third party is not liable to A unless A’s power is coupled with an interest

24. Is an agent liable to a third party?  A is not liable to third party unless P is partially or undisclosed or A breached her warranty of authority.

25. What does liability in tort and an A&P relationship involve?  Liability in tort involves vicarious liability to protect an innocent 3rd party. 

26. What is the threshold question in a tort and an A&P relationship?  Threshold questions is whether the tortfeasor EE is a servant or independent contractor.

27. What are the 6 factors used to distinguish a servant from an independent contractor?  1) ER has the right to control the way the EE performs the job, 2) ER supplies tools and workplace, 3) employment is long term, 4) little skill is required, 5) work is part of the regular business of ER, and 6) if payment is made in regular intervals not by the job (i.e., lump sum).

28. What is the correct language for a master being  liable for a servant (MEMORIZE)?  Servant, within scope of employment, master and servant are jointly and severally liable 

29. What is the answer for an agency problem in a tort context?  This is an agency problem in a tort context and the primary issue is whether the tortfeasor is an EE or an independent contract such that ER is subject to liability for the tort.

30. What is the difference between a DETOUR AND A FROLIC? Whether or not the servant is deviating from normal tasks.  Determine if it is a minor deviation (detour) and the ER will be liable.  A substantial deviation is a FROLIC and the ER will not be held liable for the tort.  Determining whether the tort within the scope of the employment.

31. What should you do in close cases on the BAR?  Look for reasons to hold the ER liable and tip the scales in favor of the innocent 3rd party.

32. Will the master will be liable for servant’s intentional torts and if so, when?  Force is used to further Master’s business, M ratifies the use of force (“nice job”), or M authorized the intentional tort (e.g., representation).

33. What does jointly and several liability mean?  The third party can sue either the Master or Servant or both.  Usually the M is left holding the bag.

34. If T releases the servant from liability will it also release the master?  Under Texas law, the master is released if the release specifically releases the master also.

35.  Is a Borrower master (one who borrowed a servant) liable?  Yes, if he had right to control the borrowed servant when the accident occurred.

36. When is the master directly liable (negligent hiring)?  M may be directly liable for M’s own negligence if M fails to train or supervise EEs or fails to check an EE’s criminal record or job history.

37. What is the ANALYSIS in a tort problem?  Determine if  it is EE OR INDEPENDENT CONTRACT by  LOOKING AT SCOPE OF EMPLOYMENT,  Determine if there was a DETOUR OR FROLIC,  Determine if there was an INTENTIONAL TORT – WAS FORCE WITHIN SCOPE OF EMPLOYMENT, JOINTLY OR SEVERALLY LIABLE AND FINALLY IF MASTER IS LIABLE FOR HIS OWN ACTIONS (i.e., negligent hiring).

38. Is a partner or member liable for his or her own malpractice?  YES, always.

39. When is the firm liable?  The firm itself is always liable if the act was within the scope of its own business

40. Can a business association convert from one business form to another or MERGE into one anther?  YES, by getting approval from the owners and filing the appropriate documents with the Secretary of State.

41. How do you determine if a P/S was formed?  1) Intent, 2) the right to control the P/S’s business, 3) capital contribution is NOT required (can contribute services), 4) sharing in profits (NO LONGER A PRESUMPTION THAT A PSHIP EXISTS).

42. When will receiving profits not be considered a factor in determining if a pship exists?  Receiving profits as wages, rent, repayment of debt, or interest on a loan makes the profits not being a factor and is not considered.

43. Is getting a percentage of gross receipts is not a factor for determining whether a pship exists?  NO,

44. What law governs a joint venture?  JV is treated just like a GP and is governed by the same law.  In a JV you need an express agreement on how losses will be shared.

45. How do contract principles apply to partnerships?  General contract principles apply since a PS is a contract among partners.

46. Is a writing required to form a pship?  No writing required by PS law but may be required by S of F.

47. What is Pship by estoppel?  It is analogous to apparent authority in agency.  Applies on a creditor by creditor basis and whether there was reasonable reliance.

48. What are the PROPERTY INTERESTS in a pship?  Property is pship property if it was acquired in the pship’s name or with some indication in the instrument transferring title that it is being acquired for Pship even if the pship name is not used.

49. What is the rebuttable presumption about property acquired with PS funds?  It is presumed to be PS property.

50. What is the rebuttable presumption relative to pship property? There is a rebuttable presumption that property acquired with pship funds is presumed to be pship property and property acquired in a partner’s name, without pship funds is presumed to belong to him individually if the instrument transferring title doesnot indicate the property is being acquired for a PS, even if it is used for pship purposes.

51. What are the pship’s rights in PS Property?  The PS’s rights in PS property are unrestricted (the PS owns the property)

52.   What is a partner’s only right in PS property?  It is the narrow right to use the property for PS purposes (because it belongs to someone else – the PS) UNLESS the other partners consent.

53. Does a partner has no rights in PS property that can be transferred?  NO,  because we don’t want outsiders interfering with PS affairs. EXAMPLES are pledging PS as collateral for a loan, bequeathing the PS interest, or attachment by a partner’s creditor.

54. What is partner’s interest in the PS itself?  It is a FINANCIAL ASSET and like other assets (such as corporate stock) it is passed to partner’s heir or devisee, may be transferred (but the transferee doe not become a partner or get management rights) and it is COMMUNITY PROPERTY.

55. What provides the rules for the RELATIONS AMONG PARTNERS?  Statute provides the default rules

56. What is the default rule for sharing profits and losses? UNLESS OTHERWISE AGREED (UOA) split profits equally, NOT in proportion to capital contributions.

57. How will the partners share profits?  UOA partners will share losses the same as they share profits.

58. If partners agree that a certain partner will not bear any loss, will this partner be free from liability to a 3rd party?  NO.

59. If partner is to get compensation, what must occur?  It must be put in the PS agreement.

60. What are the Management Rights of the partners?  UOA all partners have equal mgmt rights so majority rules.  But statute also says that ordinary business matters are decided by a majority in interest rather than a majority in number.

61. What duties are imposed on partners?  Partners have a strict fiduciary duty (same as corporate duties).  Duty of care of an ordinarily prudent person in similar circumstances, duty of loyalty (e.g. cannot take advantage of PS opportunity), duty to exercise of good faith, duty to render full information about he PS on reasonable request.

62. What type of consent is required for admission of a new partner?  Admission of a new partner requires unanimous consent.  

63. What debts is a new partner liable for?  New partner is not personally liable for preexisting PS debts but his interest in the PS is at risk.

64. What provides ACTUAL AUTHORITY IN a Pship?  The PS agreement, vote of the partners, or by Texas Revised Uniform Partnership Act, which gives all partners authority but the statutory authority can be negated by the partners themselves.

65. What can create APPARENT AUTHORITY in a pship?  Apparent authority is created by partner’s title, the way the PS conducted business in the past, and the way similar firms in that area conduct business.

66. How do you analyze apparent authority in a pship?  Analyze apparent authority from the perspective of the 3rd party.  It is the same analysis as the A&P actual and apparent authority analysis.  Then look to see if the PS ratified the transaction after the fact.

67. What are a pship’s rights if a partner wrongfully transfers pship property?  PS can get property transferred back from a transferee but not from a subsequent transferee if that transferee is a BFP

68. What is the LIABILITY FOR PS OBLIGATIONS?  The PS itself is liable and the liability of partners is joint and several liability (can go after one, some, or all of the partners).  Partners are liable for both contracts and torts.  

69. Whom must a third party must try to recover from first the pship or the parnters? The PS first and must first exhaust PS resources before going against the partner individually.

70. What is the worst aspect of a GP?  The vicarious liability that GPs have is joint and several liability and this is the worst aspect of GP.  After exhausting PS assets can go after the wealthiest partner in contract or in tort.

71. Is notice to partner imputed to the pship itself?  YES (e.g., tenant’s notice extending lease).

72. When does an event of withdrawal occur such that you haveWITHDRAWAL OF A PARTNER (where a partner “bows out”)?  1) Express will to withdraw, 2) agreed upon event (reaching age 65), 3) expulsion, 4) death, 5) bankruptcy, or 6) incapacity of a partner, 7) appointment of a trustee, receiver, or liquidator for a partner, 8) termination of partner that is a business entity, 9) the redemption by the PS of a transferee’s interest in the PS, or 10) the conversion of the PS if the partner did not notify the PS in writing within 60 days of his desire not to withdraw.

73. What is a partner who withdraws is liable for? To existing creditors unless released (expressed or impliedly) on a creditor-by-creditor basis and for 2 years to subsequent creditors who reasonably believed she was then a partner and were unaware of the withdrawal.

74. What is a wrongful withdrawal?  It is where the partner withdraws before the end of a specified term (breach of PS agreement) and the breaching partner will be liable to the other partners for breach of contract (gets out before land is bought, subdivided, and sold as lots before accomplishing particular undertaking is completed (or a specified term)

75. What is a PS at will?  A pship from which any partner can withdraw at any time without any penalty or liability to other partners UNLESS it was a PS for a definite term or to accomplish a particular purpose.  Another downside of PS.

76. How long is a withdrawing partner liable to existing creditors?  Always unless expressly or impliedly released and for 2 years to subsequent creditors who reasonably believed she was then a partner and where unaware of hte withdrawal.

77. How long can a withdrawing partner have apparent authority to bind the PS? For 1 year after withdrawal to a 3rd party who was unaware of partner’s withdrawal.

78.  How can the PS can protect itself?  By notifying potential creditors of the withdrawal and also by seeking indemnification from the withdrawing partner because she had no actual authority to bind the PS.

79. What recourse does the pship have against a (ex) partner who has no authority?  P can always go after an agent that has no authority.

80. What events require PS to be wound up?  1) PS business becomes illegal, 2) sale of substantially all PS assets, 3) judicial decree requiring winding up, 4) definite term, 5) completion of a particular undertaking, or occurrence of a specified event, 6) unanimous consent in a PS for a definite term.  

81. What events require a PS at will to be wound up?  In a PS at will, agreement of majority in interest of partners who have not assigned their PS interest and in a PS at will a request to wind up from any partner, unless a majority in interest agree to continue.

82. Are Partners still liable while winding up PS?  YES, unless they give notice that an event requiring winding up has occurred (but must exhaust PS resources firsts).

83. Can a partner continue to have apparent authority to bind a PS after an event requiring winding up has occurred?  Yes, a partner may continue to have apparent authority to bind the PS after an event requiring winding up has occurred, even on new business.

84. What is the order of payment in winding up a pship?  All creditors are paid first (including creditor partners), remainder goes to give partners’ capital accounts and then share the profits equally UOA.

85. What if there is not enough to give creditors all they are owed?  Then they are paid to creditors pro rata.  Balance owed creditors and the partners’ capital account balances are treated as losses and are shared among the partners equally (like they share profits) UOA.

86. What are the characteristics of an LLP?  An LLP is just like a GP except the partners have no vicarious liability at all unless directly involved in the activity, were supervising the employee, or had notice or knowledge of the tort and did nothing to prevent it.

87. Is a partner is still liable for his own torts, malpractice, etc?  YES

88. What is the LLP liable for?  It is vicariously liable for torts within the scope of its business.

89. Which state passed the first LLP statute?  Texas passed the first LLP in the nation in 1991.

90. Are partners in an LLP not liable on LLP contracts?  NO.  The LLP itself is vicariously liable (assuming actual authority or a substitute).

91. In Texas LLPs. is there is vicarious liability on LLP contracts or on torts? NO (with few exceptions such as supervising).

92. What is required for LLP FORMATION?  1) Must register annually with the Secretary of State and 2) pay annual $200/partner fee, 3) must include “Registered Limited Liability PS” or “LLP” in its name, and 4) must carry at least $100K in liability insurance or segregate $100K.  

93. Why is LLP filing required?  Filing is required because the partners get limited liability.  

94. Why is LLP name designation required?  Required name gives third parties of limited liability.

95. What is a LP?  It is a PS having one or more general partners (generally liable for PS debts) and one or more limited partners (liability limited to investment).  

96. What are the requirements for an LP?  Must file certificate of state and pay fee, must included the words “LP” or initials LP in its name, and general PS law governs except where LP statute is inconsistent.

97. What is the most tested rule relative to limited partner’s liability?   That limited partner’s liability is limited to his capital contribution.

98. What happens if a limited partner takes part in control of PS?  Then he will be subject to liability.

99. What safe harbors will not subject a LP to liability? Advising GP and guaranteeing a loan or being an employee of PS.

100. If bank reasonably believed LP is a GP based on his conduct can it recover from her individually on the loan?  YES utilizing a  RELIANCE TEST done a creditor-by-creditor based.

101. What happens if no certificate is filed, with the secretary of state?  There is no limited liability, it is J&S liability.

102. Can a LP knowingly let his name be included in the LP?  NO or he will be liable to creditors who did not know he was just an LP.

103. How can LPs avoid future liability if no certificate is filed?  If no certificate is filed, LP are J&S liable but can avoid future liability by filing certificate themselves or withdrawing from LP.

104. How can a LP withdraw?  By agreement or by giving 6 months notice to GPs

105. What is a LLLP?  Limited liability limited partnership – exactly like a LP except the GP do not have vicarious liability.

106. What is the winding up priority?  Creditors including partner creditors, LPs get back their contributions, profits are distributed according to terms of the LP agreement.

107. LLCs 

108. Can professional form PLLC and if so what is the requirement?  Professionals can form PLLC but all members must be licensed in Texas

109. What advantages does an LLC provide?  Total flexibility in management and structure.  In Texas managers will run the LLC UOA in organization agreement.  Can choose PASS THROUGH TAX TREATMENT, members in an LLC get limited liability for all obligations except for their own torts, the LLC is liable on contracts and torts under agency principle

110. Relative to vicarious liability do an LLP and LLC provide the same protection in Texas?  YES.

CORPORATIONS

1. What are the Six fact patterns in corporations? 1) Organization of corporations, 2)  issuance of stock, 3) actions by and liability of directors and officers, 4) rights and liability of shareholders, 5) fundamental corporate changes, and 6) federal considerations

2. What three things does ORGANIZATION OF CORPORATION require?  PEOPLE (1 or more incorporators that can be a person or an entity), PAPER (articles which lists name and number of incorporators  purpose and duration of corp), and ACTS (filing)

3. How do you WATCH OUT FOR ULTRA VIRES in a bar question?   If a bar question gives you a stated purpose for corporation and if they are doing something else corp could be sued for ultra vires

4. Are ultra vires contracts valid and, if so, what result?  Ultra vires contracts are valid, shareholders can seek an injunction, and responsible officers and directors are liable to corporation for ultra vires losses

5. What four items must be included in articles?  1) Authorized stock, 2) number of shares per class and information on par value, 3) voting rights and preferences of each class, 4) Must state that the corp will not commence business until it has raised at least $1,000 from the issuance of stock (and if not the directors will be liable for the shortfall)

6. When do you have de jure corporation?  Once Secretary of State issues the certificate of incorporation you have a de jure corporation.

7. How much money must be raised before you can commence business?  Cannot commence business until the company has raised at least $1,000

8. What is the legal significance of being a corp?  Governed by Texas law, corp is a legal separate entity (can sue and be sued, own property, pay taxes, and be a partner in a pship), and generally, shareholders are not liable for debts of corp.

9. What is a De Facto Corp doctrine or corp by estoppel?  Where a corp that is not a de jure corporation but is yet is treated as a de jure corp 

10. What elements are required for a De Facto? 1) There must be a relevant incorp statute, 2) a good faith colorable attempt to comply with the statute, and 3) some exercise of corporate privileges.

11. Viability of defacto and corporation by estoppel are in question but still discuss them.

12. Do you have to have by-laws for corporate organization?  NO, do not have to have by by laws.  The Board adopts the by law.

13. If the articles of incorporation and the bylaws conflict which takes precedence?  If by laws conflict with the articles, the articles control because by laws are an internal document, not a contract with the state as are the articles

14. When does a corporation become liable for pre-incorporation contracts?  A corporation is not liable on preincorp contracts until it adopts the contract either expressly (board action adopting) or impliedly (if corp accepts a benefit of a contract)

15. When is a promoter no longer liable on pre-incorporation contracts?  A promoter remains liable on preincorp contracts until there is novation.  Promoter is liable if the corporation is never formed or if the corporation only adopts the contract.

16. Can a Promoter make a SECRET PROFIT on her dealings with the corp?  NO.

17. Define profit.  Profit = equal price paid by corp less FMV for property acquired before the person became a promoter.

18. What if the property sold to the corporation was obtained after the person became a promoter?  If the property is acquired after the person became a promoter the profit is the price paid by the corporation less price paid by the promoter.

19. Discuss FOREIGN CORPORATIONS in Texas.  Foreign corporations transacting business in Texas must qualify and pay prescribed fees.  It is foreign if incorporated outside the state of Texas, transacting business is intrastate transactions on a recurring basis and you qualify by getting a certificate of authority from secretary of state and consequences of not getting certificate is a civil fine and corp cannot sue in Texas on a claim arising in Tx, but can be sued in Texas.

20. When does ISSUANCE OF STOCK occur? Occurs when a corporation sells or trades its own stock.

21. What are SUBSCRIPTIONS?  Written, signed offers to buy stock from corporation.  

22. When can you invoke a pre-incorporation subscription?  Cannot revoke preincorp subscription for 6 months unless it says otherwise or unless all subscribers agree

23. When do the corporation and the subscriber become obligated under a subscription agreement?  Pre-incorporation offer: when articles are filed containing list of subscribers and Post-incorporation:  when the board accepts the offer.

24. What is acceptable consideration for issuance of stock?  Any tangible or intangible benefit to corp (includes notes, services, or contract for future services) and the amount of consideration

25. What does “Par” mean? minimum issuance price

26. What does “No par” mean?  No minimum issuance price, board can set a price

27. Does Treasury stock have a par value?  NO, there is no minimum, treasury stock has no par.  

28. What is treasury stock?  It is stock that was previously issued and has been reacquired by the corp.  The corp can then resell it.

29. What are the CONSEQUENCES OF ISSUING PAR STOCK FOR LESS THAN PAR VALUE and what is it called?  It is called WATERED STOCK.  The board is liable if the board knowingly issued it and the purchaser of watered stock is also liable (but a subsequent BFP is not liable).

30. What is a PREEMPTIVE RIGHT?  It is the right of an existing shareholder of common stock to maintain her percentage ownership by buying stock wherever there is a NEW issuance of stock for money or its equivalent.  New issuance includes treasury stock as well as previously unissued stock.

31.  In Texas what is the presumption for preemptive rights and how do you handle it in a Bar questions?  In Texas preemptive rights are presumed if the articles provide otherwise, so always address this if there is a NEW ISSUANCE OF STOCK FOR MONEY.

32. What are the STATUTORY REQUIREMENTS FOR DIRECTORS? 1) There must be one or more adult natural persons, 2) shareholders elect the board, 3) removal before term expires is by the shareholders, and 4) generally the board or shareholders selects the person who fills a vacancy. 

33. What constitutes a BOARD ACTION?  Must have written unanimous (signed) consent to act without a meeting or a meeting that satisfies quorum and voting rules and can be via shareholders

34. Is Notice required for special board of directors meeting?  Yes, but can be waived.

35. Are proxies allows for board members voting?  NO, proxies are not allowed for board members.

36. Can the board of directors have voting agreements?  There are also no voting agreements.

37. What is required for a quorum?  Quorum must have a majority of all directors to do business unless a different % is required.  If quorum is present, however, passing a resolution (which is how the Bd takes an act) requires only a majority of those present.

38. Can you lose a quorum if directors leave a meeting?  Yes and once quorum is no longer present, the Board cannot take an act at that meeting.

39. What does it mean if a director is a defendant in a Bar question?  If a director is a defendant then he has breached his duty to corporation.

40. Who has the BOP is proving a director breached his duty to the corporation? The plaintiff has the BOP.

41. What is the language that MUST be used for the standard for the duty of care (MUST MEMORIZE)?  A director owes the corp a DUTY OF CARE.  She must act in good faith and exercise ordinary care and prudence.  She must do what a prudent would do in similar circumstances.
42. Give examples of director nonfeasance and what duty is breached?   Does not attend bd meetings but only liable if his breach of the duty of care in not attending meetings if his breach caused a loss to the corp 

43. What is Misfeasance?  Causation is clear but director(s) will only be liable if they violate the BJR (business judgment rule)

44. What is BJR?  COURT WILL NOT SECOND GUESS A BUSINESS DECISION IF IT WAS MADE IN GOOD FAITH, WAS INFORMED, AND HAD A RATIONAL BASIS (don’t have to be perfect just prudent).  Look for deliberation and analyzing to prove BJR.

45. Who has BOP if a breach of loyalty case?  If director is defendant he can also be sued for breach of duty of loyalty and this is the MOST TESTED SUBJECT.  Defendant Director has BOP.  

46. What is the required language for breach of the duty of loyalty (MUST MEMORIZE)?  A director owes the corporation a duty of loyalty.  He must act in good faith and with a reasonable belief that what she does she does in the company’s best interests.

47. When does BJR not apply?  When the fact patterns involve potential COI. 

48. What is the fact patterns for COI?  interested director transaction (any deal between the corp and one of its directors or another business of the director’s), COMPETING INTERESTS (you cannot compete without permission of the disinterested directors and the remedy is constructive trust on profits), CORPORATE OPPORTUNITY which is anything the director has reason to know the corporation would be interested in (director cannot USURP a corporate opportunity which means the director cannot take it until (1) tells the board about it, and (2) waits for the board to reject it (corp opportunity – anything the director has reason to know the corporation would be interested in) 

49. Interested director transaction will be set aside unless the director can show the deal was fair to corp when approved or her interest and the material facts were disclosed or known and the deal was approved in good faith by wither the shareholders OR a majority of the disinterested directors 

50. Will Interested directors count toward a quorum?  YES.

51. If you see COI, what should you state in your answer? The loyalty standard

52. What are other state law bases for director liability?  Ultra vires act, improper loans (loans to directors are not allowed unless they are reasonably expected to benefit the corporation such as to take business courses.  NOTE – SARBANES OXLEY prohibits loans to directors in publicly traded corps)

53. Which directors are liable?  Any dissent or abstention must be in writing (having it in minutes, sending note to secretary during the meeting, or sending a registered letter after the meeting).  There can be no oral dissent or abstention.  Absent directors are not liable.  Good faith reliance (not on bozos) 

54. What is the duty of officers?  Officers owe the same duties of care and loyalty as directors.  Officers are agents of the corp and they have little or no inherent authority, e.g., president has authority to convey corporate real property only if the board of directors gives her such authority.

55. Who hires/fires directors? Shareholders hire and fire directors

56. Who hires/ fires officers?  The board of directors hire and fire officers (note there could be a breach for contract damages).

57. When is there INDEMNIFICATION OF DIRECTORS AND OFFICERS?  When a person sued in capacity as officer or director

58. When will there be no indemnification? If the director/officer is liable for willful or intentional misconduct in performing a duty to the corp.

59. When is indemnification mandatory? Director/officer must be WHOLLY SUCCESSFUL on the merits – must win an entire case.

60. When is there Permissive indemnification (i.e. a corporation is permitted to indemnify)?  Must prove she upheld her duty of loyalty, acted in good faith and with reasonable belief that it was in the corporation’s best interests  (indemnification standard).

61. Who determines eligibility for permissive indemnity?  Disinterested board/committee/shares or independent counsel.

62. Are shareholder usually liable for corporate acts?  Generally shareholders are not liable of debts of a corporation unless they have abused the privilege of incorporating and then may PIERCE THE CORP VEIL (PCV)

63. What is the PCV standard in Texas?  Texas courts MAY PCV to prevent fraud or to achieve equity.

64. Do lack of corporate formalities prove that a person is using a corporation as an ALTER EGO?  No, it is not available for mere failure to observe corp formalities, such as failure to select officers and hold meetings. 

65. If there is PCV, only the abusive person is liable 

66. Can you PCV for undercapitalization?  Yes, where the shareholders failed to invest enough to cover prospective liabilities.

67. When are Texas courts more likely to PCV?  ALSO INCLUDE THE SENTENCE THAT TEXAS COURTS GENERALLY MAY BE MORE WILLING TO PCV FOR A TORT VICTIM THAN FOR A CONTRACT CLAIMANT

68. Can you PCV a subsidiary to get at the parent corporation?  Yes, IF PARENT CORP CREATES SUB TO AVOID LIABLITY THEN PCV TO GET TO PARENT.

69. When can SHAREHOLDERS MANAGE the CORPORATION?  Shareholders can manage corp directly if articles provide it is a close corp and articles OR unanimous shareholder agreement provides for shareholder management.

70. What is a close corporation?  A corporation that has few shareholders and the shares are not publicly traded?

71. In Texas close corporations do the shareholders owe each other a fiduciary duty AS A MATTER OF LAW?  NO and this is different from the rule in many states.  But breach of fiduciary duty can be found depending on the facts of a given case such as a controlling shareholder oppressing minority shareholders.

72. How do you determine if a shareholder suit is a derivative suit?  If a shareholder is the plaintiff you must determine if it is a shareholder derivative suit by asking if the corporation could have brought the suit and if so it is a derivative suit.

73. What type of suit is the breach of the duties of care and loyalty?  These duties are owed to the corp so a breach hurts the corp and it is a derivative suit.  The corporation gets the damages.

74. What are the consequences of an unsuccessful derivative suit?  Shareholder cannot recover costs and attorney’s fees and is liable for the other party’s costs and attorney fee.

75. What is a DIRECT SUIT?  Direct suit is where the shareholder sues because her preemptive rights have been violated.  Recovery goes to the plaintiff and not the corporation and it can be a direct suit if there are less than 35 or fewer shareholders 

76. What is operation of law?  Inheritance or divorce decree.

77. What is required to bring a derivative suit?  To bring derivative suit you must have owned stock when the claim arose or have gotten and make a written demand and wait 90 days before bringing suit unless it would result in irreparable damage to the corp.  The demand is mandatory in Texas even if it is futile.  The demand must set forth the nature of the claim WITH PARTICULARITY.

78. Can a derivative suit be dismissed or settled?  NO, there is no dismissal or settlement of a derivative suit without court approval.  If proposed settlement or dismissal may substantially affects shareholder rights, the court may require notice to those shareholders

79. SHAREHOLDER VOTING 

80. Which shareholders votes?  Record shareholders as of record date has the right to vote.

81. Does the corp vote treasury stock?  NO.

82. Can the Executor of dead shareholder vote shares?  YES.

83. What is a proxy?  A proxy is a writing/fax signed by shareholder directed to secretary of corporation authorizing another to vote shares.

84. How long is a proxy good for?  A proxy is only good for 11 months unless otherwise stated.

85. Can you revoke a proxy even if it states that it is irrevocable?  YES, UNLESS the proxy says it is irrevocable and it is coupled with an interest (some interest in shares other than voting) – can tie up a block of shares

86. Is there a time limit to VOTING TRUSTS AND VOTING AGREEMENTS (pooling agreements)?  No time limit in Texas

87. Can Directors have a voting agreement? NO.

88. What is required of a valid Shareholders voting agreement?  It must have a valid shareholder purpose (i.e. to get certain directors elected)

89. What is another name for voting trusts and voting agreements? BLOCK VOTING

90. Are voting agreements specifically enforceable against transferees?  Yes, if the affected stock certificate notes the agreement 

91. When are the directors elected?  Annual meeting is when directors are elected

92. Who may call a Special Meeting?  Can be called by the board or the President or the holders of at least 10% of the shares entitled to vote or anyone else permitted in the articles of the bylaws.

93. What Notice must be given for a special meeting?  Must give written notice to every shareholder entitled to vote, for every meeting (annual or special) between 10 and 60 days before the meeting (20 to 60 days if the meeting is to consider the merger).

94. How do shareholders vote?  They vote their shares and to have quorum a majority of the outstanding shares must be present.  Quorum is not lost if shares leave the meeting. 

95. What is required of the shareholders bind the corporation?  If quorum is met, a majority of all votes cast acts to bind.  That means all votes CAST (not shares present) voting for, against, or expressly abstaining.

96. What is Cumulative voting used for and what is it analogous to?  Electing directors.  You are voting at large.  It is voting device to give small shareholders a better chance of electing someone to the Board.

97. Where are Stock Transfer Restrictions found and will they be upheld?  In articles, bylaws, or shareholders agreement.  They will be upheld as long as reasonable such that it is not an undue restraint on alienation.  

98. What is an example of a stock transfer restriction?  Example is right of first refusal that requires to shareholder to first offer shares to corp first (assuming the corporation offers a reasonable price).

99. If you have stock transfer restriction what should you look for?  Look for transferee’s knowledge or notice and whether it is conspicuously noted on the certificate or the transferee had actual knowledge of the restriction (even if the restriction is reasonable)

100. What is required for a shareholder to have right to access the books of a corporation?  To have right to access to books must have owned stock or held voting trust certificate for at least 6 months OR own at least 5% of the outstanding shares.  Others can get access if they obtain a court order.  

101. What is the procedure for accessing books of a corporation?  Written demand stating proper purpose and this means the purpose must be related to her role as a shareholder.  Firing an officer is not a proper shareholder purpose because only the board of directors can fire an officer.

102. Give examples of Distributions?  Dividend, redemption, repurchase of stock.  

103. Who declares distributions?  Distributions are declared at the Board’s direction.

104. Can the board be forced to declare a distribution?  There must be a strong showing of abuse of discretion to force board to declare a dividend.

105. What is the meaning of preferred stock?  Preferred means to be paid first 

106. What does participating mean?  Participating means paid again.  

107. What does  Preferred participating get?  Both preferred dividends and common or regular dividends.  

108. What does it mean if the preferred stock is cumulative? Means we add them up (cumulative preferred – remember to include the current year). 

109. Which funds can be used for any distribution?  SURPLUS (assets minus liabilities minus stated capital = surplus that can be used for distribution)

110. Can stated capital be used for distributions?  Stated capital can NEVER be used for distributions.  

111. How is stated capital computed?  For par stock it is the par value times number of shares is stated capital and if the stock was sold for more than par the excess goes to surplus.  On no-par stock, within 60 days of the issuance, the board can allocate any part, but not all to surplus.

112. Can Corp can make distribution even though it lost money last year?  YES

113. Can corp make a distribution if it is insolvent?  NO, corp cannot make distribution if it is INSOLVENT or if distribution would render it insolvent or if the distribution would exceed surplus.

114. What is INSOLVENT?  Means unable to pay debts as they come due

115. What are the characteristics of a FUNDAMENTAL CORPORATE CHANGE?  Unusual occurrences. so they require Board action plus approval by 2/3 of the shares ENTITLED to vote (a tough standard) that has the possibility of dissenting shareholder right of appraisal.

116. What is dissenting shareholder right of appraisal?   The right of a shareholder to force the corporation to buy her shares at fair value.

117. When will a shareholder have a dissenting shareholder right of appraisal?  Merger, sale of shares in share exchange, transfer of substantially all assets, or conversion but right of appraisal is not available if the stock is listed on a national exchange or market has 2000 or more shareholders.

118. What actions must a dissenting shareholder take to perfect the right of appraisal? 1) Before the shareholder vote, file with the corporation written notice of objection and of intent to demand payment, 2) abstains or vote against the proposed change, AND, 3) after the vote, within 20 days of notification by he corporation, make written demand to be bought out.

119. What happens if the shareholder and the corporation cannot agree on fair value?  The shareholder sues, and the court can appoint an appraiser. 

120. What is required to amend the articles of incorporation?  Amending the articles requires board of director action and shareholder approval and 2/3 outstanding shares ENTITLED TO VOTE. Same procedure for MERGER.

121. To whom is the right of appraisal available in a merger?  Right of appraisal is available to dissenting shareholders of both companies.

122. What is the effect of a merger?  Surviving entity succeeds to all rights and liabilities of the constituent entities.

123. What is CONVERSION and what is required?  Corporation can convert to another form of business such as LLC with board action and 2/3 vote of shares

124. What are COMBINATION LIMITATIONS?  Issuing public corporations generally are prohibited from entering various combination (i.e., mergers) with an “affiliated shareholder” which is a shareholder who owns 20% or more of the outstanding voting stock. 

125. To whom is the TRANSFER (SALE, LEASE, OR ECCHANGE) OF ALL OR SUBSTANTIALLY ALL ASSETS NOT IN ORDINARY COURSE OF BUSINESS a fundamental change?  It is only a fundamental corp change requiring 2/3 vote of shares for the TRANSFERRING or SELLING company and dissenting shareholders have right of appraisal.

126. What is required for DISSOLUTION of a corporation?  Notice to creditors required and need written consent of all shareholder or bd and 2/3

127. Who can seek an Involuntary dissolution?  The creditors seek this.

128. When can the shareholders seek a receiver for the corporation?  Receiver can be sought by shareholders for insolvency, waste of assets, director deadlock causing irreparable harm to the company, shareholders deadlocked and have failed at two annual meeting to fill vacant Bd positions or illegal oppression or fraudulent acts by director and receiver serves for 12 months and if not fixed court can order dissolution.

129. How long does a receiver serve?  12 months and, if the corporation is not fixed, the court can order dissolution.

130. What is winding up?  It consists of 1) gathering all the assets, 2) converting to cash, 3) paying creditors, and 4) distributing remainder to shareholders, pro rata by share unless there is a liquidation preference (which means “pay first”).

131. Why should they wind up?  Wind up so D&O will not be liable for franchise tax.

132. FEDERAL SECURITES LAW CONSIDERATIONS

133. What are SECURITIES? Investments. Debt (secured are mortgage bonds and unsecured are debentures) and equity (stock) securities.   Both

134. What does § 10b-5 address?  Fraud or deceitful behavior in connection with purchase or sale of any security with use of instrumentality of interstate commerce such as telephone

135. What is INSIDER TRADING?  Duty to disclose if you are in a relationship of trust and confidence with corporation – you cannot trade on secrets.

136. What is TIPPING?  Passing along material insider information for a wrongful purpose.

137. Who are POSSIBLE PLAINTIFFS under §10b-5?  SEC or private action for damages by buyer or seller of securities (picky about plaintiffs)

138. Who are possible defendants under § 10b-5?  10b-5  is not picky about its defendants and include 1) company that issues a misleading press release, 2) buyer or seller of securities who misrepresents material information, 3) buyer or seller of securities who fails to disclosed material inside info (where there is a duty to disclose), and 4) tipper or tippee, trades on tip and knew or should have known that the information was improperly passed (can go after both).

139. What is a material fact?  One that a reasonable investor would consider important making an investment decision. 

140. How do deal with the misappropriation theory?  It is an open question in private cases.  US Supreme Court adopted it in case by government.  If shareholder of X learns of merger between X and Y and buys Y’s stock technically there is no violation because shareholder owes no duty to Y but lots of courts will hold shareholder under a misappropriation theory.

141. Is Negligence enough for 10b-5?  NO, you must be slimey – scienter intent to deceive, manipulate, or defraud and recklessness may suffice.

142. What considered being benefitted from insider trading?  Making a gift of the information or enhancing one’s reputation.

143. Can there be a tippee if there is no tipper?  Under 10b-5 if there is no tipper there can be no tippee.

144. What is Section 16B aimed at?  It is strict liability to prevent speculation by directors (determined at the time you buy or sell), officers (either at the time you buy or sell), and 10% shareholders (if you own this amount at the time you buy AND at the time you sell).  It provides for recovery by the corporations.  Section 16B only applies to SEC REPORTING corporation.

145. What is the theory behind 16b?  That it is bad for market confidence to have these insiders buying and selling their corporation’s stock.

146. Where do the wrongfully gained profits go under 16B?  All profits go to corporation

147. What is SHORT SWING PROFIT? Buying and selling within a single six-month period.   All profits from such short swing trading are recoverable by the corporation. If, within 6 months before or after any sale, there was a purchase at a lower price, there was a profit.

148. What should you focus on in 16b for recovery? For 16b FOCUS ON THE SALE (within 6 months) AND IT MUST BE SHARES SHE BOTH BOUGHT AND SOLD

149. How do you calculate damages?  The largest number of shares that she both bought an sold within a 6 month period multiplied by the price difference.

TEXAS COMMUNITY PROPERTY

1. Define SP.SP property owned by either spouse before marriage, property acquired by gift, will, or inheritance, SP property produced by a written partition or exchange of community property, tracing, property purchased with separate funds, tort recovery for PI (pain and suffering and disfigurement EXCEPT recovery for medical expenses and loss of earning capacity

2. What is the presumption relative to marital assets and how do you overcome it?  All assets are presumptively CP and this presumption can be overcome by clear and convincing evidence.

3. How is Loss of consortium characterized?  It is an injury to the W – SP.

4. What is the character of Loss of future earnings after the parties divorce?  It will be that spouse’s SP.

5. When is the character of asset as SP or CP determined, per what rule?  It is determined at the time the asset is acquired per Inception of Title Rule.  

6. What is the one exception to the inception of title rule?  There is one exception – employee retirement benefits.

7. How is an asset characters that was a purchase prior to marriage and payments were completed after marriage?  It is SP, title related back to contract which was entered to before marriage.

8. In Texas, what is income from SP?  It is CP unless the spouses agree in writing that such income shall be that spouse’s SP, a gift from one spouse to other spouse 

9. When community funds are expended to reduce secured debt or make capital improvements on one spouse’s SP, what happens upon divorce?  The community has a claim for ECONOMIC CONTRIBUTION that matures on termination of the marriage.

10. In cases involving reduction of secured debt, how is the amount of the claim for Economic Contribution calculated?  It is computed by multiplying the equity in the property on the date of divorce or spouse’s death by a fraction consisting of principal debt reduction attributed to community funds divided by debt reduction attributable to CP + equity on date of 1st contribution + debt reduction attributable to SP (frequently tested)

11. What can be included in both the numerator and denominator of the EC formula?  The COST of the improvements is added in as an economic contribution of CP (include it in both the numerator and the denominator).

12. When you have EC, what is the asset (usually a house) characterized as?  The house will still be SP of spouse but the community has a right to economic contribution.

13. Is there EC for mortgage interest, insurance premiums, or property taxes paid on SP with Community funds?  NO.

14. Is there an offset to EC for benefit of rent received?  NO.

15. What type of asset is EC?  It is a community asset and an asset on table at divorce subject to just and right division.

16. What happens H dies intestate with EC? His half of EC will pass to who ever is the beneficiary of his assets.  If the marriage ends on death of a spouse, an equitable lien is imposed only if application is made by the surviving spouse, the personal representative of the deceased spouse, or any other interested person.  Subject to homestead restrictions, the equitable lien may be imposed on any property of the benefited marital estate and is NOT LIMITED TO THE BENEFITED PROPERTY ITSELF. 

17. Discuss the Fixtures Doctrine.  This doctrine says house built on H’s SP land after marriage will make the house H’s SP and wife’s rights are homestead and EC.

18. What expenses are not allowed as an EQUITABLE CLAIM FOR REIMBURSEMENT?  It cannot be used for payment of child support, alimony, or spousal maintenance, living expenses of a spouse or child, contributions or nominal value, payment of a liability of nominal amount, or payment of a student loan by a spouse.

19. How are each spouse’s salaries handled in CL states?  In a CL state H’s salary is his property and W’s salary is W’s property

20. What is MIXED OWNERSHIP?  ASSET THAT IS PART SP AND CP

21. What is the characterization, in a divorce action, of property that is H’s CL SP?  What is the character upon death of H?  It would be quasi CP in a divorce action, but on death it would still be H’s SP.

22. What are the Nine CP states? Louisiana west to Pacific, skip Oregon and add Idaho and Nevada and Wisconsin (since 1986).  Louisiana, Texas, New Mexico, Arizona, California, Washington, Nevada, Washington, and Wisconsin.

23. What is the SITUS RULE?  House bought with CP funds in Arkansas is not SP in Arkansas because Arkansas does not recognize SP. Ownership and transfer (including intestate succession) of land located in a state in governed by the laws of that state, and CL states do not recognize CP.  HOwever, CL courts will recognize spouse’s ½ ownership interest (her ½ Cp interest in the funds used to acquire the land) under an equitable doctrine such as RESULTING TRUST or CONSTRUCTIVE TRUS.T 

24. How do you overcome the community credit presumption?  To overcome community credit presumption spouse must sign note “H, for his separate estate” or spouses agree that it was to be on separate borrowing power of the borrowing spouse.

25. What happens where one spouse used SP to purchase an asset but puts the title in other spouse’s name?  There is a presumption of a gift to the spouse and it is that spouse’s SP.

26. What happens ff community funds were used to buy house and put it in only one spouse’s name?  The community presumption applies, but only SLIGHT EVIDENCE is needed to show gift to W’s separate estate was intended.

27. What is the effect of how title is taken?  How title is held does not determine characterization.  Rather, under the inception of title rule, it is the time and circumstances of the acquisition.

28. How is adverse possession handled?  It is SP if spouse entered in under rightful claim since reformation action lies to correct the mistake in the deed.  Title by AP relates back to entry on the land (rightful claim).

29. What is a Naked trespasser and will he have CP or SP?  If he entered land without a rightful claim and got AP after marriage so it is CP.

30. What determines if LIFE INSURANCE POLICIES are CP or SP?  First premium determines SP or CP character of life insurance policy (even term insurance) (but quasi CP if in a divorce).

31. What remedy is available to a surviving spouse if the deceased spouse named someone other than spouse as beneficiary of a CP life insurance policy?  Surviving spouse could attempt to challenge the beneficiary under the fraud on the spouse.

32. What if premiums were paid on SP policy with CP funds? Then spouse would have equitable claim for reimbursement (not EC because it is not to reduce mortgage debt or for capital improvements).

33. What is the character of Disability insurance policy purchased after marriage with spouse’s deduction from her salary?  It is CP.

34. How are EMPLOYEE RETIREMENT BENEFITS characterized?  All EE retirement benefit earned during marriage is CP whether vested or not because it was earned compensation (a fringe benefit is indirect earned compensation).

35. What is a defined benefit plan?  Where the amount of the retirement benefit is tied to years of service.  If the benefit plan began before marriage the CP component is calculated by dividing the number of years married divided by the years of service at divorce.

36. What is a “If, as, and when” decree?  You receive the retirement benefits this is the percentage you get (years of service while married divided by years of service at time of divorce) and you will get the benefits “if, as, and when the ex-spouse starts getting the benefits OR spouse can be cashed out.

37. What if the nonparticipating spouse predeceases the spouse with the retirement benefits?  Then she doesn’t have an interest in ex’s retirement plan it is not devisable based on preemption.

38. What is the formula for division of a Defined contribution plan?  Amount in plan at marriage is SP and all the rest is CP.

39. What is the Berry v. Berry formula?  CP is the retirement benefit he would have received had he been able to retire in the year he divorced and this gets rid of post divorce events.  Freeze value of retirement as of date of divorce. Any post divorce increase in pension benefit is his SP.

40. What does USFSSPA (Uniform Services Former Spouses’ Protection Act) provide?  Spouses of military personnel DO have CP rights in a military retirement plans.  Military disability retirement pay is NOT CP

41. How is the character of workman’s comp benefits determined?  When the loss of earning capacity occurred, not when the benefits are paid.

42. What is the CP interest in BUSINESS INTERESTS?  For time, toil, and talent you can have an equitable claim for reimbursement

43. How do you handle a business owned before marriage (and thus SP) that increases in value during the marriage?  To determine amount of reimbursement claim take the value of TTT and subtract the value of TTT reasonably necessary to preserve H’s separate estate and then subtract compensation received claiming H in salary, bonus, dividends, and fringes

44. How are all distributions to a partner during marriage characterized?  Whether salary or distribution of profits are CP

45. What is the “Lowest Intermediate Balance Rule?”  It is the community out first rule and lowest balance will be awarded as SP.

46. What does the JUST AND RIGHT equitable division apply to?  CP and quasi CP.

47. Can a divorce court divest separate title of one spouse and award it to other spouse and is there an exception?  No, the only exception is the court’s power to set aside SP for support of minor children of the marriage.

48. What factors would the appellate review?  Manifestly unjust and an abuse of discretion based on relative economic status and fault in breaking up the marriage.

49. What factors are used to determine Relative economic status?  1) Age and physical condition of the parties, 2) relative ability and earning power of the parties, and 3) relative needs for future support, 4) size of the estate, 5) benefits spouse would have received from continuation of marriage, and 6) fault in breaking up the marriage. 

50. What can the court of appeals do relative to a divorce decree and JR division?  Court of appeals must reverse and remand, only the trial court can make a JR division.   

51. How is any later discovered CP not partitioned at divorce handled?  It is subject to just and right division in a separate action for that purpose and can look at entire previous division.  Rationale is the hiding spouse would not otherwise be penalized and the SOL is 2 years after other party repudiated claim of community ownership.

52. What is required for SPOUSAL MAINTENANCE ELIGIBILITY?  The couple must have been married for at least 10 years, the spouse must lack sufficient property to provide for her minimum needs and the spouse seeking maintenance must either be unable to support herself because of a disability, or be custodian of a disabled child or lack employment skills adequate to provide for her minimum needs.  Maximum award is less of $2,500 per month or 20% of the spouse’s average monthly income; payments are to be limited to the shortest period that will enable the spouse to obtain appropriate employment or develop an employable skill.  Payments cannot continue for more than 36 months unless the spouse was disabled at the time of divorce.

53. What are the FACTORS TO CONSIDERED FOR SPOUSAL MAINTENANCE? 1) Employment history and employment skills, 2) physical and mental condition, 3) contributions as a homemaker, 4) contributions to spouse’s earning ability, 5) paying spouse’s ability to meet his personal needs, and 6) child support obligation.

54. Is there alimony in Texas?  There is NO ALIMONY IN TEXAS unless it is temporary support during pendency of divorce, contractual alimony (agreed upon by the parties), and in rem periodic payments if referable to property not easily divided (best example is shares of a closely held company that are CP) 

55. Can you modify spousal maintenance?  Yes, but only downward. 

56. How will insurance proceeds be divided?  It will follow the property awarded in divorce decree.

57. What does divorce do to a beneficiary designation?  Terminates if and it is as if the ex-spouse predeceased UNLESS spouse is renamed as beneficiary after the divorce or divorce decree names ex-spouse as beneficiary.

58. Is goodwill of a professional practice subject to a JR division?  NO, goodwill of a professional practice is not property subject to division, it is not owned separate and apart from her person.

59. What if W had entered into a contract for the sale of her practice at the time of the divorce action?  Now we have a contract asset and it is subject to JR division.

60. Is a professional educational degree property subject to a JR divisions?  No, it is not property so there is not property to divide upon divorce and the rationale that to call a professional degree would result in an award of post divorce earnings.  No EC either because the expenditures were not on property.

61. What does a putative spouse get?  Putative spouse will get half of everything earned after the relationship began UNLESS the putative spouse knew of the real spouse and then it is a meritricious relationship and the putative spouse will not get anything.  

62. What happens if the real spouse dies?  If the real spouse dies, there is no longer an impediment to marriage and the bigamous marriage becomes a legal marriage.

63. How is trust income characterized?  It is a gift, unless person has the unrestricted power to withdraw the principal because outright ownership was totally within his control.

64. How is income from SP mineral interests handled?  Bonus paid in consideration for executing oil and gas lease is SP (depletion of asset), delay rental is CP, and royalty is SP (depletion of asset).

65. How do you characterized corporate distributions?  Cash dividend is CP, stock dividends and stock splits are SP.

66. How are the proceeds from the sale of an SP asset characterized?  SP including any capital gain.

67. How are distributions from mutual funds characterized?  Regular dividends are CP and capital gains dividends are SP.

68. How are stock options characterized?  Stock options awarded during the marriage are CP even though not “vested”(i.e., EE cannot exercise option until he works for the company for 3 years at the time of divorce.  So subject to JR division.

69. How are increases from animals characterized (frequently tested)?  Increase from SP livestock is CP.

70. What are the key features of the Uniform Premarital Agreement Act?  1) Must be in writing and signed by both parties, 2) No consideration for the agreement is required, 3) Parties can agree that income from each other’s SP shall be SP, 4) Agreement can govern the disposition of property on separation, divorce, or death including the making of a will or trust and the disposition of life insurance policies, and 5) Agreement can waive right to homestead, exempt personal property, family allowance, and can deal with ANY OTHER MATTER including their personal rights and obligations.

71. What can’t a premarital agreement limit? Obligation to furnish child support and converting SP of one to CP, after marriage (this can only be done after marriage).

72. What must be established to set aside a premarital agreement?  Either that the agreement was not signed voluntarily signed OR that the agreement was unconscionable when made AND there was not fair disclosure, the right to disclosure was not waived, AND contesting party had no adequate knowledge of property or financial obligations.

73. What is the BOP for overturning a premarital agreement?  BOP on involuntarily signing or unconscionabiliy is on the party seeking to avoid the agreement.

74. Is the unconscionability issue a fact question for the jury or a matter of law to be decided by the court?  Matter of law to be decided by the court  

75. What is an example of involuntarily signing a premarital agreement?  Be asked to sign right before the wedding in St. Patrick’s Cathedral with the church full of guests.

76. What can spouses do in marital agreements?  Spouses can agree in writing (signed by both spouses) to convert SP into CP.

77. What are the disadvantages of a martial conversion agreement?  The asset will be subject to a JR division in a divorce, some protection against creditors’ claims will be lost, and spouse whose SP is converted will lost the power of disposition over ½ the property.

78. Are spouses allows to make an unequal partition of CP?  YES.

79.  If an asset is partitioned, is the partition agreement valid as against preexisting unsecured creditors?  YES, unless made with intent to defraud creditors.

80. What is required to make a partition of real property valid as to BFPs?  The partition agreement must be recorded in the county where the land is located.

81. May married parties also EXCHANGE assets or real property?  YES

82. Can married couple make CP survivorship agreements?  Yes and the elements are 1) it must be in writing and signed by both spouses, 2) either spouse may revoke by written notice to other spouse, 3) surviving spouse can obtain a court order adjudging the agreement valid (since it is a non-probate transfer and will not be in probate court), 4) third parties dealing with decedent’s estate without notice are protected, and 5) third parties dealing with surviving spouse notice of revocation are subject to the six month rule – as long as the sale was more than 6 months after decedent’s death, the purchaser takes good title against the decedent’s successors.

83. What is the rule concerning gifts of CP and a spouse’s right to challenge it?  A spouse can make REASONABLE GIFTS of CP as long as such gifts are not so disproportionate as to be “in fraud” of the spouse’s community rights.

84. What are the factors to be considered in challenging a gift of CP and proving fraud on the spouse?  1) Relationship of donee to donor spouse (a gift to an unrelated party is presumptively fraudulent and the gift can be set aside in its entirety if challenged as during donor spouses lifetime or as to ½ after his death), 2) amount of gift in relation to community estate, 3) whether there are any special circumstances that justify the gift, 4) whether the spouse is adequately provided for out of remaining community estate, and 5) whether the gift was of the donor’s SMCP.

85. Is the illusory trust doctrine a trust doctrine or a martial property doctrine?   A MP doctrine.

86. Does divorce affect the rights of preexisting creditors?  NO.

87. If W signs loan during marriage, is she personally liable?  Yes and the bank can even get her SP.

88. Is a judgment lien valid against the CP assets set aside to spouse?  NO, a judgment lien is valid against judgment creditor only.

89. How do you classify MP for management purposed?  SP of H and W, SMCP of H and W, and Joint Management CP.

90. If W sells H’s SP will the sale be upheld?  Yes, because W had apparent authority because it was in her possession.

91. What property is presumptively SMCP?  Property titled in one spouse’s name (or in one spouse’s possession if the asset is not subject to documentary evidence of ownership) and this is to protect BFP.

92. What MP is subject to a spouse’s liability for torts?  All CP is subject to the liability of either spouse.

93. What MP can a tort creditor reach?  The liable spouse’s SP, SMCP of both spouses, and JMCP (but not the SP of the non-liable spouse).

94. What if the tort had been committed by the spouse BEFORE marriage?  Can only reach that spouse’s SP, SMCP. and JMCP (but not the non-liable spouse’s SMCP and SP).

95. What types of contracts are both spouse’s liable for?  Each spouse is personally liable for the other spouse’s contracts for NECESSARIES.

96. What if the contract is not for necessaries?  The creditor can only reach the assets over which the debtor spouse has management powers (SP, SMCP, and JMCP).

97. When is joinder required? Joinder is not required for SP or SMCP, unless the SP is the homestead and then joinder will be required.

CONSUMER RIGHTS

1. TEXAS DTPA

2. Construction, Application and Waiver.  DTPA is to be liberally construed to protect consumers and it generally may not be waived.

3. What does “As Is” disclaim? Disclaims warranties.  What does negating reliance preclude?  It precludes damages.  Are either a waiver of DTPA?  This is not a waiver for DTPA purposes

4. Are DTPA remedies cumulative?  YES, there may, however, not be a double recovery of damages.  Cumulative recovery is limited only to damages and punitives from the same act.  If there are separate acts or practices you may recover multiple damages and penalties.  

5. Define CONSUMER.  The only party that may sue or bring cause of action under DTPA.

6. Define BUSINESS CONSUMER.  Buys for business purposes and may sue under DTPA unless assets exceed $25M or is owned or controlled by a corporation or entity with assets of $25M or more.

7. Define GOODS. Unlike UCC included tangible property and real estate (but not intangibles and money).

8. Define SERVICES.  Doesn’t include merely lending money.

9. Define UNCONSCIONABILITY.  NO the CL or UCC definition.  Taking unfair advantage of someone to a grossly unfair degree.

10. Define KNOWINGLY.  This is required for mental anguish damages and up to 3 time economic damages under DTPA.

11. Define INTENTIONALLY.  This state of mind is required for up to 3 time mental anguish damages.

12. Define ECONOMIC DAMAGES.  Current general damage standard.  It equates to pecuniary loss.

13. Define ACTUAL DAMAGES.  This is the former damage standard under DTPA and is the current standard for the “tie-in statutes” and is the standard for every other consumer statute. 

14. Define TIE-IN STATUTE.  Another state statute that makes a violation of that state statute a violation of DTPA (ties itself in to the DTPA)

15. Consumer – an entity that seeks or acquires by purchase or lease any goods or services (but if a business consumer cannot have assets of $25M or more).

16. Test for whether you are seeking – good faith intent to purchase and the ability to purchase.

17. If you are an INTENDED BENEFICIARY you are a consumer.  If you are an INCIDENTAL BENEFICIARY you are NOT a consumer (i.e., a passenger in your car, borrows goods, EE used goods occasionally, fiancee is not consumer.

18. If you but for someone else or for their use they are an intended beneficiary.

19. Truly free services are not subject to the DTPA but purchase is broadly defined as any exchange (quid pro quo) and consumer does not have to be the one who purchases

20. What is the test for being a consumer?  Did person claiming to be a consumer acquire through a purchase

21. A wife is a consumer with respect to services purchased by the husband, a child is a consumer with respect to services paid for by a parent, a person who receives legal services paid for by another is a consumer with respect to those services, and a purchaser is a consumer with respect to accounting services paid for by the seller.

22. Goods include real estate.  It does not include intangibles or money.

23. Is lending $$ subject to the DTPA?  Merely lending money is not subject to DTPA, there is no good or service but if from the consumer’s perspective the loan was an essential part of the transaction, the lender is subject to the DTPA.  

24. Are goods purchased for resale subject to the DTPA?  Yes, goods purchased for resale are purchased for use.

25. Are business consumers covered by the Act?  Business Consumers with assets of $25M or more are not covered by the Act.  

26. Are individuals are covered regardless of wealth?  Yes, Bill gates buying a dishwasher is covered.

27. Who has BOP in proving the Business Consumer exception to the DTPA?  A defendant has the BOP to prove the business consumer exception as an affirmative defense.

28. What is the statutory exemption for professional services?  Professional services are exempt from the DTPA if the essence of the services is ADVICE, JUDGMENT, OR OPINION.  It is service specific, not occupation specific (what the service is, not who performed it)

29. Who are considered service providers?  Lawyers, doctors, PEs, architects, and accountants generally provide services

30. When is a professional service is subject to DTPA (exception to the exemption)? For material misrepresentation, failure to disclose, unconscionability, and breach of express warranty that cannot be characterized as advice, judgment or opinion are exceptions to professional service exemption.

31. What is another exemption?  Personal injury UNLESS damages arising from a PI are recoverable if they are included in the general damage provision of Section § 1750(b) OR the special damages provisions of § 1750 (h).

32. Does the DTPA cover written contracts?  No, this is another exemption to the DTPA for a claim arising out of a written contract if the contract relates to a transaction, project, or set of transactions related to the same project involving consideration by the consumer of more than $100K.  This exemption requires a signed contract and consumer must be represented by an attorney and must relate to a transaction or project over $100K.  This exemption does not apply to a RESIDENCE

33. What is another exemption to the DTPA?  Large transactions (written contracts and transactions over $500,000).  If the transaction is for more $500K there is no need for written contract, but still does not apply to residence.  The DTPA will always apply to a house sale no matter what the price is.

34. Is privity required for a DTPA action?  No privity is required but the transaction must form the basis of the complaint.

35. What is the IN-CONNECTION WITH requirement?  Consumer may sue anyone who violates the DTPA BUT there is an “in connection with” requirement (a judicially created requirement).  The act complained of must occur in connection with the consumer’s transaction.

36. What is the test for “in connection with?” Did the misrepresentation reach the consumer, if it did you can sue, if it did not then it did not occur “in connection with” consumer’s transaction.

37. What are the four separates claims under the DTPA?  Claims under the laundry list, breach of an express or implied warranty, any unconscionable action or course of action by any person, the use or employment by any person of an act or practice in violation of the Insurance Code.

38. Is a culpable mental state required for misrepresentation?  No, for misrepresentation, there is no requirement for a culpable mental state unless the subsection specifically requires it.

39. Is reliance an element of the laundry list?  Yes, it is the consumer’s reliance and to his detriment.

40. Describe the laundry list.  The DTPA includes a list of 27 acts that are deemed to be false, deceptive or misleading under the Act.  The most common DTPA claim is a laundry list claim and conduct may be actionable under more than one of the 27 laundry list provisions.

41. What are the 3 most common laundry list provisions?  General misrepresentation, misrepresentation about legal rights, and failure to disclose.

42. What is not misrepresentation?  As long as statement is not puffing, opinion, or a vague generalization it is actionable. 

43. Provide examples of misrepresentation?  1) That a layaway agreement gave seller the right to retain all monies deposited by buyer, landlord’s misrepresentation of the right to enter and take equipment. misrep. about the right to repossess, and implicit misrep. regarding legal right to tow car from condominiums .

44. What is not included in assertion of legal rights that do not exist? A valid contract interpretation is not actionable.

45. What are the elements of FAILURE TO DISCLOSE?  The defendant knew information regarding the goods or services, the information was not disclosed, and there was an intent to induce the consumer to enter into the transaction, and the consumer would not have entered into the transaction on the same terms had the information been disclosed.

46. What does an action for lack of full disclosure require?  Intent to induce the consumer into the transaction.

47. What is Unconscionability under DTPA?  It is a separate and cumulative claim.  It is not CL or UCC, it is determined at the time of transaction.  It is defined as an act or practice, which to a consumer’s detriment, takes advantage of the lack of knowledge, ability, experience, or capacity of the consumer to a grossly unfair degree.  Do not have to show a culpable mental state, but you do have to prove unfairness.

48. Define grossly unfair.  Glaringly noticeable, flagrant, complete, unmitigated.

49. Does the DTPA create warranties?  NO, the warranty must exist and be established independent of the DTPA.  Breach of warranty is then actionable through the DTPA.  So you must look to the statutes and CL to determine if a warranty existed or if it has been disclaimed

50. The disclaimer of warranty precludes DTPA action but it is not a waiver of DTPA.

51. How do you analyze warranties for the DTPA?  Analyze warranty as if there is no DTPA.  If there is a breach go to DTPA for damages

52. Which warranties apply under the DTPA?  Express and implied warranties always apply to DTPA.

53. What is the IMPLIED WARRANTY OF SUITABILITY IN COMMERCIAL LEASEHOLDS?  DTPA applies to this and warrants that a commercial property is fit for its intended purpose.  Can it be waived?  Yes, this warranty may be waived.

54. IMPLIED WARRANTY OF GOOD AND WORKMANLIKE PERFORMANCE IN SERVICE CONTRACTS – this warranty exists in a contract to repair or modify tangible chattels and may not be waived.

55. Is there an IMPLIED WARRANTY FOR PROFESSIONAL SERVICES?  NO (doctors, accountants, PEs, lawyers, and architects)

56. What is the IMPLIED WARRANTY OF GOOD AND WORKMANLIKE PERFORMANCE AND HABITABILITY IN SALE OF HOME?  Two separate warranties that arise out of the sale of a home by a builder.

57. What is the fourth violation under the DTPA? Any violation of article 21.21, the Texas Insurance Code, is automatically a violation of the DTPA.  It is similar to a claim for breach of warranty in that it must be established outside the DTPA.

58. Do CL DEFENSES apply to the DTPA?  CL defenses do not apply and there is very little in the way of statutory defenses.

59. What are the DTPA defenses?  NEGATION OF PRODUCING CAUSE – can eliminate damages by negating producing cause.  It is not a waiver of the act

60. What is the DTPA general damages standard?  Economic damages (pecuniary loss, everything except the tort soft damages).  If you can prove KNOWINGLY you can get mental anguish and 3 times economic damages. If you can prove intentionally you can get up to 3 times all damages (economic and mental anguish damages).

61. Can mediation be compelled under the DTPA?  The DTPA allows parties to compel mediation and DTPA claims are subject to arbitration.

62. When is pre-suit notice required?  Unless claim is filed as a counter claim you must give written notice 60 days before filing suit and must have the amount of damages and amount of attorneys fees (must be two separate numbers).  

63. What is notice for a class action?  May give notice on behalf of the class (may also offer settlement to a class).

64. What is the remedy for failure to give notice?  Abatement

65. What kind of settlements can be offered?  Defendant may offer to settle in kind but must be reduced to cash value.  You must offer cash for attorneys’ fees.

66. What happens if a reasonable offer is rejected?  The settlement offer may be filed with a court together with an affidavit certifying its rejection.  If it was a reasonable offer, the consumer may not recover as damage an amount in excess of the lesser of 1) the amount damages tendered in the settlement offer or 2) the amount of damages found by the trier of fact.  Rejection of a reasonable settlement offer also limits a consumer’s attorney’s fees.

67. What is the discovery rule for DTPA?  An action under the DTPA must be commenced within 2 years after the date on which the false, misleading, or deceptive act or practice occurred or within 2 years after the discovered or should have discovered the false, misleading, or deceptive act or practice. 

68. What is TOTAL RECOVERY under DTPA?  May not be more than three times total damages (economic and mental anguish damages).

69. What is causation standard for DTPA?  An efficient, exciting, or contributing cause, which in a natural sequence produced injuries or damages complained of.  This is the lowest causation standard in Texas.  Do not confuse it with proximate cause.

70. What happens if you negate the producing cause?  It eliminates damages, but it is not a waiver of the act. 

71. If consumer prevails what may the jury award?  Economic damages

72. What is the general damages standard?  Economic damages.

73. What does economic damages not include?  It includes all pecuniary damages except the so-called tort soft damages (physical and mental anguish, loss of consortium, and disfigurement)

74. What if jury finds that defendant acted KNOWINGLY?  The jury may award additional damages up to twice the economic damages and may also award damages for mental anguish. Knew is an objective standard and “should have known” is a subjective standard.

75. What if the jury finds defendant acted INTENTIONALLY?  The jury may award economic damages, damages for mental anguish and additional damages up to twice the amount of economic damages and damages for mental anguish.

76. What is the standard for mental anguish?  There is a high standard of anguish unless it is accompanied by a physical injury.  Very concerned does not equal mental anguish but very concerned and vomiting (substantial disruption in daily routine) equals mental anguish.

77. Is award of attorney’s fees mandatory?  Award of attorney’s fees is mandatory, the amount is discretionary.  Contingency fee arrangements between client and attorney are enforceable.  DTPA attorney fees must be awarded in an hourly amount.

78. Can the defendant’s attorney be awarded fees?  Can be awarded reasonable and necessary fees and court costs as long as the court finds that the plaintiff’s DTPA claim was groundless (no basis in law or fact), in bad faith (malice, ill will, or spite), for harassment (for sole purpose of harassment).  The amount of fees is on an hourly basis.

79. What are ACTUAL DAMAGES? – anything recoverable at CL (economic damages, mental anguish, pain & suffering, and everything recoverable under CL).  Since 1995 you do not get actual damages under the DTPA, you get economic damages.  However, you can still get actual damages through the tie-in statutes, but the DPTA damages standard becomes the actual damages under the tie-in statute.

80. What is the most important aspect of tie in statutes? That DTPA damages standard becomes actual damages.

81. What are the TWO DEBT COLLECTION STATUTES? – STATE AND FEDERAL

82. FEDERAL DEBT COLLECTION – do not confuse federal and state statutes.

83. What is the definition of debt collector?  One who tries to collect consumer debts owed to another.  To be a debt collector one must be trying to collect the debt on behalf of another and it must be a consumer debt

84. Is an attorney who regularly collects debts subject to federal debt collection law?  YES.

85. Are you are a debt collector under federal law if you collect your own debt under a different name?

86. What is PROHIBITED COMMUNICATION WITH CONSUMER?  Cannot call before 8 a.m. or after 9 p.m., if the collector knows the consumer is represented by an attorney, cannot call at work if the collector knows ER prohibits such calls, and may not communicate with parties other than the consumer (EXCEPT location information but can’t say why the want the info, that they are debt collector trying to collect a debt).

87. What type of notice is required of the collector under the FDCPA (Federal Debt Collection Practices Act)?  Consumers must be provided notice about the amount and existence of the debt.  In the initial notification within 5 days the debt collector must tell consumer he has 30 days to collect/pay debt.  The context is important, it must be for the least sophisticated consumer and the language cannot overshadow the validation language.

88. How are disputed debts handled?  All collection efforts must be halted until the debt is verified

89. What should you call the debtor on the Bar Exam?  A consumer (NOT debtor)

90. What is harassment or abuse in debt collection?  Usually profanity or threats in debt collection.

91. What is the difference between the federal and state debt collection statutes?  List of prohibited debt collection in Texas is exclusive (you must fit the list) and under the federal act the list is non-exclusive 

92. Who can recover if false or misleading statements are made in debt collection?  Any one injured can sue, not limited to the consumer.

93. What is unfair or unconscionable practices under the FDCPA?  Anything that smells bad or is unfair.

94. How is the FDCPA enforced?  May be enforced through a private action or administratively.

95. What are the damages under the FDCPA?  Actual damages, punitive damages up to $1,000.

96. What are class actions limited to under the FDCPA?  Not to exceed $500,000 or 1% of the net worth of the defendant debt collector.

97. How are attorneys’ fees under FDCPA?  Same as DTPA, for defendant’s attorney to be awarded fees you need to find bad faith and harassment on the part of the consumer.

98. Discuss Texas state debt collection, TDCA, Texas Debt Collection Act (ON THE EXAM).  Egregious, wrongful debt collection is a TORT in Texas and consumer is entitled to all tort remedies including exemplary damages.

99. Is the state debt collection a tie in statute?  YES.

100. Who is a debt collector under state law?  Anyone collecting a consumer debt is a debt collector under state law.

101. What is a consumer debt under state law?  An obligation or alleged obligation primarily for personal, family, or  household purposes and arising from a transaction or alleged transaction.

102. Is Texas’s list exclusive or non-exclusive?  It is exclusive, there are just a few prohibited acts and you must fit the list.

103. What are the prohibited acts?  Threats or coercion (threat of arrest or threat to take any action prohibited by law), harassment and abuse (harassing phone calls or using profanity), unfair or unconscionable conduct (attempting to collect amounts not authorized); fraudulent, deceptive, or misleading representations (representing you are an attorney when you are not –the most common on the Bar Exam, using misleading or deceptive names, deceiving consumer to get info, misrepresenting what can happen which can also be a threat); and use of independent debt collector (creditor generally has not liability unless the creditor knows the debt collector engaged in prohibited conduct).

104. What is the bona fide error defense?  A person does not violate the TDCA if the action complained of resulted from a bona fide error that occurred notwithstanding the use of reasonable procedures adopted to avoid that particular error (procedures in place to verify the amount of the debt or collectors trained not to use profanity)

105. What are the remedies for violation of the TDCA?  Criminal Penalty (misdemeanor and fine not less than $100 or more than $500 for each act), Civil Remedies (actual damages, injunction, and attorney’s fees), in rare circumstance you may get $100 penalty, there are no exemplary damages UNLESS you get exemplary damages because TDCA is a tie-in statute.  

106. Always actual damages unless you are dealing with DTPA.

107. What is the major advantage of a tie-in statute?  Damages are measured by actual damages standard which includes pain & suffering, etc. rather than economic loss (can only get mental anguish if you prove knowingly)and can get 3 times actual damages if you show knowingly

108. If the question asks “Would it matter if this claim was brought under _____ statute answer “yes” and #108.

109. TIE IN STATUTES OBTAIN PAGE 35 

110. There are 31 tie in statutes and you need to know the consequences of a tie-in statutes 

111. The DTPA remedy for a tie in statute is actual damages and up to 3 times actual damages if you show knowingly.

112. Would is matter if this claim is brought under the X statute?  Assume it is a tie-in statute and give the 108

113. Business Opportunity Act – applies when sellers promise to sell a buyer goods or services to enable a buyer to start a business. 

114. Contest and Giveaway Act - to get a consumer to attend a sales presentation

115. Debt Collection Act

116. Health Spa Act – applies to health clubs

117. Home Solicitation Act – Door-to-Door Sales

118. Credit Service Organizations – Offers to repair or fix your credit

119. Removal of Unauthorized Vehicles from Parking Facility – Towing statute that regulates illegally towing cars from parking lots.

120. Rental purchase agreements – regulates rent-to-own agreements.

121. Representation as attorney – prohibits a notary from representing himself as an attorney

122. Manufactured Housing Standards Act – a mini DTPA for mobile homes.

123. Motor Vehicle Commission Code – Texas lemon law (only applies to new cars)

124. Timeshare Act – regulates all aspects of sale of timeshares

125. Unfair Claims Settlement Practices Act

126. Regulation of Telephone Solicitation – Protects against unsolicited phone call and faxes.

127. Discuss how INSURANCE UNDER ARTICLE 21.21 ties in to DTPA..  Bar examiners must tell you it is an insurance question.  Article 21.21 protects unfair and deceptive acts in the business of insurance.  It protects any person (not just consumers).  It prohibits unfair methods of competition in the insurance business as well as individuals (this makes violation of the laundry list actionable under Article 21.21 in that violation of Article 21.21 is actionable under the DTPA and a violation of the DTPA is actionable under Article 21.21.

128. What are some other things that Article 21.21 prohibits?  Any misrepresentation or false advertising, defaming a competitor, discriminating against people of same class and equal risk and deceptive name, word, symbol, device, or slogan (trading off another’s name), misrepresentation of an insurance policy.

129. How are unfair settlement practices handled?  Can be litigated under several statutes and CL.  Failing to attempt in good faith to affect a prompt, fair, and equitable settlement after liability is reasonably clear.

130. The remedy provisions of the insurance code are almost identical to what and what does this mean analysis-wise?  Identical to the DTPA and if in doubt assume the DTPA remedies.

131. How does the link between the DTPA and the Insurance Code affect a cause of action?  One act may give rise to a 4 causes of action because each statute cross references another.  Example is misrepresentation by an agent is a misrep. to consumer under DTPA, a misrep. to a person under Art. 21.21 and then both statutes cross reference the other so there are 2 more causes of action.  But you would file under the insurance code because it provides for actual damages, which is broader than the economic damages that DTPA provides.

132. What is the same between DTPA and the Insurance Code?  Definition of actual damages, additional damages calculation, plaintiff’s attorney’s fees, defendant’s attorney’s fees (but requires groundless AND bad faith or harassment and DTPA says groundless or bad faith), SOL of 2 years, 60 days notice, abatement for failure to give notice, settlement, content of settlement, effect of a reasonable offer of settlement (limits jury award and attorney’s fees), and requirement of mediation and arbitration.

133. What does the Unfair Claim Settlement Practices Act cover?  It is a tie-in statute that regulates not settling when you should

134. What is PROMPT PAYMENT OF CLAIMS – ARTICLE 21.55?  It is a lawyer’s statute, which requires an insurer to respond to a claim not latter than the 15th day after receipt or notice of a claim or the 30th business day if the insurer is an eligible surplus lines insurer.  The insurer must promptly accept or reject the claim and it under to accept or reject can extend for 45 days.  Failure to accept or reject is subject to statutory penalty of 18% penalty and attorney’s fees.  Payment of claims after acceptance must be prompt which is 5 days after acceptance.  Delay in acceptance or rejection results in 18% penalty and attorney’s fees.

135. COMMON LAW DUTY OF GOOD FAITH – CL TORT that applies only to insurance that imposes a duty on the part of the insurer to exercise good faith and fair dealing in respect to the insured, which is the same as the Article 21.21 but it is a tort (fails to attempt in good faith to effectuate a prompt, fair, and equitable settlement of claim with respect to which the insurer’s liability has become reasonably clear).  It is not bad faith if there is a bona fide dispute regarding the legal or factual basis of a dispute.

136. Third party claims – Stowers Doctrine.  The duty of good faith extends to the duty to settle a rightful claim for policy limits when liability is reasonably clear.  If insurer does not settle for the insured when harmed 3rd party offers to settle for the policy limits, then the insurer will be subject to damages (any excess over policy limits that the 3rd party may be awarded at trial).  The wrongful refusal to settle for policy limits subjects the insurer to liability for all damages in excess of policy limits including post judgment interest on the judgment amount. 

FAMILY LAW 

1. CEREMONIAL MARRIAGE- even though no marriage license was obtained, you can have a valid ceremonial marriage as long as there was reasonable appearance of authority and at least one party acted in good faith (TWO ELEMENTS)

2. Doesn’t matter that it was a mayor because he had the reasonable appearance of authority.

3. Who is authorized by statute to perform ceremonial marriage ceremonies?  Minister, rabbi, judge, JP, retired judge or JP, federal judge, or Quaker ceremony)

4. Statute encourages pre-marital counseling but does not require it.

5. There is NO residency requirement to get married in Texas.

6. Does Texas require that a certain form of ceremony be used?  No, it can be informal and brief

7. Two things will void a marriage – bigamy and consanguinity

8. Consanguinity includes ascendants and descendants, collaterals (brother and sister and nieces and nephews, uncles and aunts BUT can marry first cousins.

9. A void marriage is terminated by a Suit to Declare Marriage Void

10. If you play by the rules and don’t wait 72 hours after obtaining the license the marriage is voidable, but if you don’t get a marriage license it is not voidable (not playing by the rules).

11. What does it take to annul a marriage based on age?  UNDER the age of 18  requires parental consent or court approval.

12. Marriage under 72 hour waiting period after license issued, not permitted unless (i) one of parties is in Armed Force or (ii) 72 hour cooling off period is waived by the court.

13. To annul marriage under not following the 72-hour cooling off period suit must be brought within 30 days after marriage.

14. If you want to get an annulment on the basis of impotency, incompetency, fraud, duress, or force or marriage under the influence of alcohol or narcotics, there must have been NO COHBITATION after the facts were discovered, fraud or force removed, or effects of alcohol or drugs wear off. 

15. What are the grounds for divorce in Texas?  Cruel treatment, adultery, felony conviction, abandonment for more than a year, living apart for 3 years, mental hospital for over 3 years.

16. On what ground is no-fault divorce granted?  Insupportability – marriage has become insupportable because of discord or conflict of personalities that destroys the legitimate ends of the marriage relation and prevents any REASONABLE EXPECTATION OF RECONCILIATION.  

17. The only defense to a no-fault divorce is that there is reasonable expectation of reconciliation.  7 cases appealed this and have lost

18. To divorce you must have 6 months Texas domicile and 90 days county residence (not a defense, just a holding period).

19. Can a suit for annulment of the marriage (under age 18) be filed, given that 60 days have elapsed since the marriage)?  Yes, there is a 90-day SOL. If parent seeks annulment, it is 90 days from when he knew or should have known.  

20. INFORMAL OR CL MARRIAGE – there can be no impediment to marriage (bigamy or consanguinity) and meet the three elements:  agreed to be married, Holding out (held themselves out to others that they were married and can be by direct or ciscumstantial evidence) and cohabitation.

21. Declaration of informal marriage is not a way to get married but is a means of establishing proof of CL marriage.  

22. Only one party has to meet 6 months Tx residence requirement and 90 days in county.

23. Venue is the county of residence of either party

24. Pleadings: keep it short and do not include an evidentiary facts

25. Petition must state whether a protective order for family violence is in effect 

26. COLLABORATIVE LAW PROCDURES (NEW STATUTE).  The parties and their attorneys can agree in writing to use their best effort and make a good faith attempt to resolve this dispute without judicial intervention except to have court the parties’ settlement agreement.  The attorneys must agree that if the parties do not settle, the attorneys will withdraw from the case and will not serve if the parties do not serve as litigation counsel (incentive for lawyers to get the parties to settle).

27. Divorce cannot grant tort recovery for NIED but can for IIED (but then cannot use the conduct in a JR division).

28. Need temporary injunction with notice and hearing to have reasonable acts compelled.  Can get TRO for unreasonable acts (without notice and hearing)

29. Protective order for family or dating violence which consists of intentional use or threat of bodily harm.  Venue is county in which applicant or respondent live.  Maximum duration is 2 years. Notice and hearing is required and the hearing is expedited (no sooner than 48 hours or longer than 20 days.  For gap period get a Temporary Protective Order (ex parte – no notice and hearing).  Court must find clear and present danger that H is likely to commit family violence again.  It is valid for 20 days and may be extended for another 20 days.  H can be evicted from home if W files a sworn affidavit give description of facts supporting the TPO and the W appears in person to testify.

30. Any transfer of the homestead requires the joinder of both spouses; otherwise, joinder is not required if property in only one person’s name (SMCP).

31. Petition for change of name is filed in district court and court must find good cause.

32. PATERNITY SUITS.  Must get GENETIC TESTING from the alleged father and the child.  Court can order genetic testing specimens from the relatives of the alleged father.

33. If father refuses genetic testing he can be held in contempt or default judgment (adjudicating paternity).

34. If there is at least a 99% probability that the main is the father based on a paternity index of at least 100 to 1 the court SHALL enter an order that the man is the father.  Paternity has been turned over to the labs.  The only evidence to rebut genetic testing is other genetic test results that reach a contrary conclusion.

35. Venue for a paternity suit is the same as a SAPCR – the county where the child resides.

36. Either party can challenge paternity even if the child is born during the marriage.

37. Uniform Parentage Act.  In a question either spouse challenging the presumption of paternity, you should discuss paternity by estoppel (ON EXAM).  Court may deny genetic results and adjudicate the presumed father paternity if it would be against the child’s best interest to disprove the parent child relationship.  This only applies to married persons were the presumption of paternity has been raised.  Major factors that are considered the child’s age, and nature of relationship between the child and the presumed father and harm that may result to the child if the presumed paternity is disproved. 

38. Does a man have standing to rebut the presumption of H’s paternity, given that the child was born during the marriage?  Yes but if W and presumed father cohabitated the man must bring suit within 4 years of the child’s birth, then genetic testing.

39. When may a child be adopted?  If both parents have died, the parent-child relationship as to each living parent has been terminated, second marriage situation wherein the spouse of parent whose P/C has not been terminated wants to adopt the child, or child is at least 2 years old, the P/C relationship has been terminated with respect to one parent, and a former stepparent who has been a managing conservator or has possession of the child for a specified period wants to adopt the child. 

40. PETITION FOR SUIT TO TERMINATE P/C RELATIONSHIP.  Can be file anytime after the first trimester and a hearing cannot be held until 5 days after the child’s birth.

41. AFFIDAVIT OF STATUS OF CHILD.  Is signed by mother after first trimester and the purpose is to prove the mother is unmarried and child will be out of wedlock and to provide information about the father to meet due process concerns.

42. What are the due process requirements?  Personal service if known or notice by publication if not known.

43. AFFIDAVIT OF RELINQUISHMENT OF PARENT RIGHTS.  Is signed by the mother and lays the predicate for a consent decree terminating P/C relationship (to eliminate trauma of a court appearance).  A minor can sign this affidavit even though under age and minors cannot usually sign affidavits.  This affidavit cannot be signed until 48 hours after child’s birth to give her the opportunity to change her mind. 

44. AFFIDAVIT OF WAIVER OF INTEREST IN THE CHILD – signed by the man and it is like a quit claim deed – I’m not claiming that I am the father but I waive any rights that I may have as the father)

45. Reports that must be filed- pre-adoption home screening (home environment), post placement adoption report, criminal history report and SHEG report on the child (social, health, education, and genetic history)

46. Adoption records are sealed all states except Oregon UNLESS both sides are looking.  Kid can only get a summary SHEG report that is edited to protect the confidentiality.

47. One adult can adopt another in Texas.

48. Foster parents have standing if they have had possession of child for at least 12 months.

49. Involuntary termination proceeding – C & C evidence and it must be in the child’s best interests (statutory test).  Grounds are abandonment, abuse, neglect, imprisonment for over 2 years, culpable acts toward the child or another child, failure to support child for one year, use of controlled substance.

50. Determining custody is based on best interests of the child.

51. MC – managing conservator (primary)

52. PC – Possessory conservator

53. FACTORS FOR DETERMINING CUSTODY – TOP OF PAGE 16

54. Can have jury trial for custody and it is binding on the court, cannot enter a JNOV.

55. A child 12 or over can choose MC in writing filed with court (unless court vetoes because not in best interests of the child)

56. Can restrict or terminate visitation if there is a showing of danger to child’s physical or emotional health.  Not advisable to terminate PC relationship because end the child support obligation.  You do not have to pay child support if you are not a parent.

57. There is a strong preference to keep family unit together, frown on split custody

58. JMC – appointment of JMC does not require equal or nearly equal periods of physical possession of child.  Typically home of one of them designated as child’s primary residence.

59. A parent must be appointed MC or both parents are JMC.

60. Discuss JMC.  Court can order JMC if it finds that JMCs are in the child best interests (there is a rebuttable presumption that JMC is in the child’s best interest) AND child’s physical, psychological, or emotional needs will benefit; parents have shown the ability to reach shared decisions; both parents participated in the  child rearing before the suit was files; geographical proximity of homes of the parties not a problem

61. What are the key points of JMC?  Appointment of JMCs does not require equal or nearly equal period of physical possession of child.  Typically, home of one of them designated as child’s primary residence.  The exclusive power to make certain decisions can be given to one JMC (“primary JMC”).

62. What MUST the Court Order for JMC contain?  Establish child’s residence or designate which JMC shall have the right to determine residence, include provisions designed to minimize disruption of child’s schooling, daily routine, and association with friends, and set out rights and duties to be exercised solely by one JMC, and those to be exercised jointly, and one party can be ordered to pay child support.

63. A parent must be appointed sole MC (or both parents must be appointed JMC) unless court finds it would not be in the child’s best interest because it would SUBSTANTIALLY IMPARI child’s PHYSICAL HEALTH or EMOTIONAL DEVELOPMENT

64. VISITATION- reasonable visitation is not valid in Texas, it is a standard possession order.  Wednesday 6-8 p.m., 6 on Friday to 6 on Sunday on 1st, 3rd, and 5th weekends.  Terminates upon graduation from high school or age 18 whichever is later and must be out of high school by age 21 UNLESS child is physically or mentally disabled BEFORE attaining the age of 18.  Support terminates upon 

65. No JNOV for custody but the court can grant a motion for new trial if verdict is against the weight of the evidence.

66. A jury verdict is advisory on all issues EXCEPT custody and primary residence under JMC

67. Statutory CHILD SUPPORT guidelines apply unless parties agree on (and the court approve) some other amount of support

68. Guidelines apply to the first $6,000 of net income ($72,000/year) and cannot be more this.  20% of NET RESOURCES for first child and 5% for each additional child and caps at 5 children (40%).  If over 5 children the CS cannot be less than the amount for 5 children.  If CS deviates from the guidelines, the court order must contain written explanation justifying departure from statutory guidelines.

69. Severe asthma and allergies, which require regular allergy shots and medication would establish special needs.  Also learning disability and required educational services established special need.

70. WHAT IS NET RESOURCES?  Cash flow revenue from all sources less deductions for FICA, union dues, health insurance for obligor’s children, and income tax withholding for single person claiming one personal exemption and a standard deduction.

71. Unless the parties agree otherwise, CS payments must be made to local child support registry or attorney general (to avoid dispute about payments)

72. CS based on earning potential not underemployment or unemployment.

73. 50% of disposable earnings is subject to mandatory withholding for CS for a final CS order (not temporary orders).  Can also get mandatory WH for CS arrearages.

74.  Mandatory withholding does not apply to investment income.

75. 56 licenses can be suspended and he is given 60 days notice (drivers, hunting or fishing, license to engage profession, occupation, or business

76. On motion, court issues ORDER SUSPENDING LICENSE if obligor is 90 days in arrears and gets 60 days notice 

77. Child support lien for arrearages (like a lis pendens) against obligor’s real property (other than homestead) and non-exempt personal property.  Lien also attaches to claims for negligence, personal injury or workman’s compensation held by the obligor on OR AFTER date on which lien attaches.  Lien is secured by filing CHILD SUPPORT LIEN NOTICE in county in which obligor is believe to own nonexempt property or in which obligor resides  

78. Second spouse rule – if obligor remarries, spouse can petition to release from the lien any community property of spouse and obligor, if sale would result in unreasonable hardship upon the spouse or obligor’s family.

79. Levy and execution on Obligor’s Financial Assets – if a judgment for arrearages has been rendered, claimant can deliver a NOTICE OF LEVY TO FINANCIAL INSTITUTIONS holding assets owned by obligor (bank accounts, mutual funds, liability insurance claims, etc).  Delivery of the notice of levy freezes the assets; obligor has 10 days to either pay arrearages in full, enter into a satisfactory payment schedule, or file suit to contest.  The FINANCIAL INSTITUTION MUST PAY the amount identified in the notice no sooner than 15 days and no later than 21 days after delivery of the notice, unless obligor contests the levy.  

80. Contempt up to 6 months in jail or $500 or both and up to 5 years probation, but CS agreement must be incorporated in final decree/court order)

81. CS cannot be discharged in bankruptcy.

82. Money judgment and 6% interest.

83. NO SOL for judgment of CS arrearages.

84. Texas cannot enforce another state’s CS order via contempt unless the complainant makes it a Texas order under the UNIFORM INTERSATE FAMILY SUPPORT ACT (UIFSA) but contempt is not available for arrearages (denial of due process).  Contempt is only available for future arrearages.

85. How do you register a Texas order under UIFSA?  W should sent two copies of he Nebraska support order (one of which is a certified copy) to a Texas Court, together with a sworn statement by W showing the name and address of H (and, if known, the name and address of his employer).  Upon registration under UIFSA, the order becomes a Texas order, and then will be enforceable in Texas by contempt.  Any FUTURE VIOLATIONS of the now-Texas CS can be enforced by contempt by a Texas Court.  Contempt is not available for arrearages. 

86. Reduce CS arrearages in foreign state to a money judgment and then seek to have the money judgment enforced in Texas under the Full Faith and Credit Clause.

87. Habeas Corpus – is there is a valid order for custody?  If so, it can be enforced from another state.  EXCEPTIONS – is it valid custody (did it violated DP), temporary order can be issued if court finds that is question concerning child’s welfare, if child has not been in the relator’s possession at any time within the past six months, court may consider motion or cross-action to modify custody.

88. In a habeas what is the plaintiff and defendant called?  Plaintiff is a the relator and the defendant is the respondent.

89. Venue for habeas is county in which child is found or court with continuing jurisdiction under SACPR

90. Texas also has statutory tort liability – INTERFERENCE WITH CHILD CUSTODY.  It is also available against a 3rd party who aids and abets and notice that you intend to file tort suit in 30 day.

91. What is the purpose of UCCJEA – UNIFORM CUSTODY JURISDICION AND ENFORCEMENT ACT?  To avoid jurisdictional disputes and facilitate interstate enforcement of custody and visitation orders.  Jurisdiction over custody matter lies in state (in descending order) with HOME STATE JURISDICTION, TEMPORARY EMERGENCY JURISDICTION, NO OTHER STATE HAS JURISDICTION AND one parent has SIGNIFICANT CONNECTION WITH THE STATE and SUBSTANTIAL EVIDENCE is available in this state, or INCONVENIENT FORUM. 

92. What is HOME STATE JURISDICTION?  Where the child has lived for the last six months.

93. What is TEMPORARY EMERGENCY JURISDICTION?  Child has been abandoned or abused.

94. What is inconvenient forum (ONE EXAM)?  Although one of the above tests is met (home state, temporary emergency, or no other state has jurisdiction), court may decline jurisdiction if it is an inconvenient forum, taking into account whether domestic violence is involved, length of time child resided outside of state, relative financial circumstances of the parties, nature and location of relevant evidence. 

95. What is used to determine if NO OTHER STATE HAS JURISIDICTION?  NO OTHER STATE HAS JURISDICTION AND one parent has SIGNIFICANT CONNECTION WITH THE STATE and SUBSTANTIAL EVIDENCE is available in this state

96. What are the remedies under UCCJEA?  If registered order Texas court can grant any relief available including contempt.  Expedited enforcement in habeas type proceeding.  Warrant to take immediate possession of child if child is likely to suffer serious physical harm or be removed from the state.

97. File motion to modify in the court that issued the SAPCR because it has continuing jurisdiction and can also simultaneously file motion to transfer and transfer is mandatory when the child has resided in new county for at least 6 months.  Venue rules are mandatory and cannot be changed by agreement of the parties.

98. Is it against public policy to agree that CS will be limited? Yes, it usurps the court’s authority.  Court decides suitable level of support.

99. If they agree beyond statutory requirements (say to age 21) then the agreement cannot be changed if the agreement so states, then agreement is controlling.

100. To modify CS you must show that circumstances have materially and substantially changed (parent has more or less income OR the child’s needs have increased or decreased.  Another change is if paying parent has more children by new wife or adopts.

101. If judge get venue wrong can you appeal?  No it is an interlocutory and you must file writ of mandamus.

102. Where do you file a motion to modify?  Must always file in the SAPCR court

103. What is another ground for modification?  Can also modify if 3 years have elapsed and support deviates from guidelines by 20% or $100.

104. What grounds are needed to modify custody?  To modify custody the modification is in the best interests of the child and changed circumstances (materially and substantially changed).  If the motion to modify custody or designation of the person who has the right to determine the child’s primary residence is filed within ONE YEAR then party seeking change must prove DANGER TO CHILD’S PYSICAL OR EMOTIONAL HEALTH and this is to discourage repeated litigation of custody. 

105. What if MC has relinquished control of the child for at least 6 months?  Then you only need to prove best interests of the child.            

106. What if both parties have moved to different states? You must file in state where the obligor resides because that is the only state where you can get PJ.

107. What is the purpose of UCCJEA and UIFSA? To resolve jurisdictional disputes and to establish clear guidelines as which court has jurisdiction over custody or support issues.

108. If W and C moved to Florida and H, in Texas, files a motion to modify, what is the relevant law and the relevant law?  UCCJEA is the relevant law to modify custody and HOME STATE JURISDICTION IS THE relevant test.  If one party still resides in Texas always go back to the issuing court in Texas. But W can argue inconvenient forum and file motion to transfer to Florida.  The relevant law to modify child support and again if one party still lives in Texas, file in the SACPR court.  If one party still lives in the state where the initial custody or support order was entered you must file the motion to modify there under both UCCJEA and UIFSA.

109. What is filed for grandparents to get visitations rights?  PETITION FOR REASONABLE ACCESS FOR GRANDPARENT.  Cannot get it if both parents’ rights have been terminated.  One parent must still have rights (i.e., kid has not been adopted by a new family).  Split in Texas Appeals courts over the constitutionality of Texas’s grandparent statute.  Beaumont says it is unconstitutional per Troxel case and Austin Court of Appeals says the Texas statute is valid.

110. What is required for grandparents to be granted rights?  The parental of at least one parent must not have been terminated and Granny must meet one of the following tests:  1) child’s parents are DIVORCED and have LIVED APART  for at least THREE MONTHS, 2) the child lived with Granny for at least six months during the past 2 years, 3) the parent who is grandmother’s child is deceased, had his parental rights terminated, or it incapacitated, or 4) the child has been abused or neglected. 

111. REMOVAL OF DISABILITY OF MINORITY – for a 16 year old he must be financially independent and living apart from parents (i.e., a rock star).  For a 17 year old the only test is best interests of the child (so child could sell property without the necessity of a guardian in probate court)

112. What kind of intervention is available for CHILD ABUSE; SEXUAL ABUSE?  The Texas Department of Protective and Regulatory Services (TDPRS) can take possession of a child WITHOUT A COURT ORDER upon information that would lead a PERSON OF ORDINARY PRUDENCE AND CAUTION  to believe that the child was a victim of child abuse or sexual abuse and there is NO TIME TO OBTAIN A TRO.

113. What must the TDPRS do after taking possession of the child?  File a SAPCR with the appointment of an attorney ad litem for the child and obtain an EX PARTE HEARING WITHIN THREE WORKING DAYSafter child was taken into possession.  Parents must be given written notice prior to the ex parte hearing that provides 1) reasons why they tool possession of the child and 2) a summary of the parents legal rights.  A FULL ADVERSARY HEARING must be held within 14 days.  If either the ex parte hearing or the full adversary hearing is not held within the specified time, the child must be returned to the parents.

114. What evidence must the TDPRS present to retain the child?  Sufficient evidence to satisfy of ordinary prudence that 1) there is a CONTINUING DANGER TO THE CHILD’S PHYSICAL HEALTH OR SAFETY caused by the parents’ act or failure to act and 2) there is a reasonable likelihood that the child will be a victim of abuse in the future.

115. What requirements are needed for a PROFESSIONAL to have to REPORT SUSPECTED CHILD ABUSE?  Having reason to believe that a child is being subjected to abuse or neglect must report the information WITHIN 48 HOURS.  The duty to report CANNOT BE DELEGATED.  Failure to make such a report is a MISDEMEANOR.  The identity of the reporting individual is kept confidential and can be disclosed only on a court order or to a law enforcement officer for purposes of criminal investigation.

116. Which professionals are affected?  attorney, minister, doctor, psychologist, social worker, etc.

117. What happens if a person reports in bad faith or malicious purpose?  Could be subject to civil or criminal liability.

118. What are the requirements for PARENTAL NOTIFIICATION OF ABORTION?  Before an abortion can be performed on a minor 1) 48 HOURS NOTICE must be given to parent, guardian, or MC or 2) COURT APPROVAL where the minor does not want parental notification or 3) a doctor determines that because of the minor’s physical condition the abortion is necessary to AVOID SERIOUS RISK OF SUBSTANTIAL IRREVERSIBLE IMPAIRMENT OF A MAJOR BODILY FUNCTION.

119. What is a parent’s liability for a child’s torts?  For NEGLIGENCE the parent is negligent for PROPERTY DAMAGE caused by child’s NEGLIGENT CONDUCT (regardless of child’s age) if conduct is attributable to PARENT’S NEGGIGENT FAILURE TO EXERCISE DUTY OF CONTROL AND REASONABLE DISCIPLINE of child.  There is no dollar limit on this liability but two acts of negligence are required (that of the parent and the child).  Parental liability for theft by a child under the age of 18 is limited to $5,000.  Parental liability for property damage caused by WILFUL AND MALICIOUS CONDUCT of a child (an intentional tort ) of a child age 12 to 18 is $25,000 per act plus court costs and attorney’s fees.
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