Family Law, Professor George, Spring 2004


Constitutional Issues
· US-SCt does get involved in family law, usually to determine how much a state can interfere in family or parent-child relationships.  
· Don’t forget the constitutional concerns.

Moore v. City of East Cleveland: Does a statute that forbids a grandmother to live with her grandchild because they do not fit the limited definition of family in the statute violate the Due Process Clause of the 14th Amendment?  Yes… the statute is unconstitutional.
· Rule: Freedom of personal choice in matters of marriage and family life is one of the liberties protected by the Due Process Clause.  The SCt has consistently acknowledged a private realm of family life which the state cannot enter.  When the government intrudes on choices concerning family living arrangements, the SCt must examine carefully the importance of the governmental interests advanced and the extent to which they are served by the challenged regulation.  The Constitution protects the sanctity of the family because the institution of the family is deeply rooted in America’s history and tradition, but it is not a tradition limited to respect for the bonds uniting the members of the nuclear family.

· Notes
· City’s goals: parking, overcrowding.  Is this legitimate?  Court says no, because this statute is not effective to serve these goals and other statutes serve these goals effectively  

· What else does the court consider?  Adverse circumstances of this case: the mother of one of the grandchildren had died, so it’s morally up to the rest of the family to raise that child.

· Texas defines family in terms of homestead… a legal or moral responsibility on the head of the family or rest of the family or corresponding dependence thereof.
· Would a divorcee taking care of her mother-in-law be a family?  Yes.

· Would a father who has a son, but does not have custody, be a family?  Yes.

Reynolds v. US: Reynolds lived in Utah and had multiple wives, claiming that his religious beliefs kept him from being guilty of a criminal offense.  Can religious belief serve as a justification for an overt criminal act?  No.
· Rule: Laws are made for the government of actions, and while they cannot interfere with mere religious belief and opinions, they may with practices.  So those who believe in polygamy as part of their religious belief may not be excepted from the statutes making polygamy a crime.
· Notes
· Does separation of church and state give this man the freedom to be a bigamist?  No… government cannot infringe upon a religious belief of someone, but when it comes to acts, the government can interfere… for example: human sacrifice… one can believe that it is right to do it, but the government can punish those who do it.

Loving v. Virginia: A black woman and a white man lived in Virginia, went to DC, got legally married in DC, and then went back to Virginia.  Virginia considered interracial marriages illegal and charged them with a criminal offense.  Can a state adopt a statute that prevents marriages between persons solely on the basis of racial classifications?  No.
· Rule: Marriage is one of the basic civil rights of man fundamental to our very existence and survival.  To deny this fundamental freedom because of racial classifications, which is against the 14th Amendment and the Equal Protection Clause, is to deprive all citizens of liberty without due process.
Zablocki v. Redhail: permission to marry if a person had a child support order.  Wisconsin residents were prevented under a Wisconsin statute from marrying if they were behind in their child support obligations or if the children to whom they were obligated were likely to become public charges.  Invalid statute?  Yes.
· Rule: Reasonable regulations that do not significantly interfere with decisions to enter into the marital relationship may legitimately be imposed.
· Notes
· The statute provides that a Wisconsin resident may not marry without court permission if they have a minor child that they do not have custody of and which they have the obligation to pay child support… they have to go to court and prove that they can and will support the child.

· State interests: (1) keep kids off welfare and (2) also to counsel the marriage-applicant as to necessity of fulfilling his prior child support obligations

· Since the right to marry is fundamental, the statute that interferes with marriage will have to undergo critical examination of the state interests advanced in support of the classification.  When a statutory classification significantly interferes with the exercise of a fundamental right, it cannot be upheld unless it is supported by sufficiently important state interests and is closely tailored to effectuate only those interests.

· Marriage is considered a liberty protected by the Due Process Clause and also as a right of privacy provided by the 14th Amendment.  Court says it would make little sense to recognize a right of privacy with respect to other matters of family life and not with respect to the decision to enter the relationship that is the foundation of the family in our society.

Wisconsin v. Yoder: Respondents practiced the Amish and Mennonite religions and argued that sending their children to public school after the eighth grade violated their religious beliefs and threatened their religious way of life.  Statute said they have to send their kids to school until 16.  Does this statute violate the 1st and 14th?  Yes.
· Rule: A regulation neutral on its face may, in its application, nonetheless offend the constitutional requirement for governmental neutrality if it unduly burdens the free exercise of religion.
· Notes
· Defendants also claimed that sending their children to high school is against their Amish beliefs because high school enforces individualism and competition instead of community-ism; goodness instead of intellect…  They claim that enforcing this statute would destroy their Amish community.

· Why is their not a problem with them sending their kids to school through junior high school?  Because they understand that basic skills are necessary, but when they reach high school, their religion is threatened.

· The trial court determined that the compulsory attendance does interfere with the religious beliefs, but that school is necessary to be in society and also so that these children will grow up to be productive members of society, so the interference is reasonable.

· SCt says that Amish are good citizens and also that considering their way of life, the community hands-on training they get those two years prepares them more for their adult life than would high school.

· Balancing act: Duty to educate vs. Parents right to bring children up with religious belief.

· Wisconsin didn’t prove that the extra 2 years of school would serve a state interest

· Why will Amish way of life be protected but a philosophical or personal belief would not be?  Because the freedom of religion protects religion, not a personal belief.  Here, the Amish way of life has been like this for a hundred years and enforcing this statute could affect the entire Amish way of life.  A way of life, however virtuous and admirable, may not be interposed as a barrier to reasonable state regulation of education if it is based on purely secular considerations; to have the protection of the Religion Clauses of the United States Constitution, the claims must be rooted in religious belief

Troxel v. Granville: Two people had children, they were not married, kids lived with mother, and father lived with his parents.  Children would visit their father and grandparents.  Father committed suicide.  Mother decided to limit visitation with paternal grandparents.  Grandparents applied for visitation rights.  Do the grandparents have a right to get a court order to be allowed to see grandchildren?  Not automatically.
· Rule: 
· If the grandparents want to have visitation, they would have to show that she is an unfit parent.  

· The Due Process Clause does not permit a State in infringe on the fundamental right of parents to make child rearing decisions simply because a state judge believes a better decision could be made.

· The relationship between parent and child is constitutionally protected
· Notes
· Important case!

· The liberty protected by the Due Process Clause of the United States Constitution includes the right of parents to establish a home and bring up children and to control the education of their own

· It is cardinal with the court that the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder

· So long as a parent adequately cares for his or her children (i.e., is fit), there will normally be no reason for the State to inject itself into the private realm of the family to further question the ability of that parent to make the best decisions concerning the rearing of that parent's children

· If a fit parent's decision regarding grandparental visitation becomes subject to judicial review, the court must accord at least some special weight to the parent's own determination

Chapter 1: General Provisions
· ***KNOW DEFINITIONS! *** ***KNOW WHERE THEY APPLY!!***
· §1.102 Most Recent Marriage Presumed Valid
· The most recent marriage can be a ceremonial marriage or a common law marriage.  A ceremonial marriage will not take precedent against a valid common law marriage.
· marriage was never dissolved
· §1.105 Joinder in Civil Suits
· A spouse has the right to contract on their own.  They have the right to file a suit on their own.  They have the right to recover for personal injuries on their own.  Husbands do not have to join suits
· §1.106 Criminal Conversation Not Authorized
· Criminal conversation means a suit that alleges harm, the term is adultery as a tort; it is not rape, but it could encompass rape; it has nothing to do with alienation of affection; it is that another man commits a trespass on the husband’s exclusive right of sexual contact with his wife.  Consent of the wife is no defense.  Ignorance of the marriage is no defense.  Neglect or mistreatment by husband is no defense.  Separation, but not yet divorced, is not a defense.  Number of occasions does not matter.

· Felsenthao v. McMillian, Texas SCt: Court of Criminal Appeals correctly that criminal conversation is common law of the state, and at common law, only a H could bring it.

· This is another heartbalm statute.

· §1.107 Alienation of Affection Not Authorized
· Alienation of Affection: a tort claim for willful or malicious interference with a marriage by a 3rd party without justification or excuse.
· Used to be that spouse of someone who was having an affair could sue the cheater for alienation of affection and be awarded damages against the mistress for destroying the familial relationship.  “Heartbalm statute.”  

· Still exist in other states

· Another example: employer overworking a spouse

Chapter 2: The Marriage Relationship
· §2.401 Proof of Informal Marriage
· (a)(2) Gives elements of common law marriage if there was no declaration of their marriage.

· (b) Provides for 2 year statute of limitations to prove a common law marriage.  Statute of limitations begins running from the date on which the parties (1) separated and (2) ceased living together.  After the 2 years, there is a presumption that there was no marriage, but this presumption can be rebutted.  Note: this is a presumption… not a legal finding that there was no marriage.  How do you rebut the presumption?  Bring in tax returns, insurance forms, etc.

· (c) A person under 18 cannot be common law married.  Rationale: persons underage were trying to circumvent parental consent by using common law marriage.  This is in sync with §2.404(b)(2).

Common Law Marriage
· Common law marriage can be proved in 2 ways: 

· (1) by virtue of the facts of a common law marriage, 

· (2) by declaration and registration of an informal marriage
· Elements of common law marriage: §2.402(a)(2)
· Once you declare yourself married under §2.402, you’re married, and this declaration can be used in a court of law… probate, divorce, etc.

· What’s the advantage of doing this, instead of just getting a marriage license and going to a JP?

· This can be backdated.  You can select what date you want to be considered married.

· Normally there is not a claim of informal marriage until the couple breaks up.

· Once you establish a common law marriage, your rights are exactly the same as a couple who did a formal, ceremonial marriage.

· Proving a common law marriage via the facts: the facts must meet the statutory requisites.  

· If you set up a common law marriage in Texas and move to a state that does not observe common law marriage, you still have a marriage (full faith and credit clause), and to dissolve the marriage you must go through divorce.

· If you live in California and meet the requisites for a common law marriage, and then you move to Texas and continue your relationship, your marriage does not begin until you move to Texas.

· Cannot back date your marriage to when you were living in California.  The declarations apply to living together “in this state.”

· There is no such thing as common law divorce.
· There is no time limit (that you have to live together) set forth in the requisites
· Once a common law marriage has been established, a formal dissolution must follow to end the marriage
· With regard to the elements of a common law marriage, an agreement to be married can be inferred from the holding out to be spouses and/or from the living together
Claveria v. Claveria: Patricio and Otha Faye were ceremonially married for 4 years; Otha Faye died.  She died testate, leaving all her property to her children by a former marriage. The home was her separate property, but Patricio has a homestead right to the house.  Respondent (Otha Faye’s “former” husband) claimed that he was an interested party by reason of his marriage to decedent.  Her children are alleging that there was no marriage between Patricio and Otha Faye, based on the fact that Patricio had a prior common law marriage to Carolina that was never dissolved.  

· Rule: Marriage, whether ceremonial or common-law, is proved by the same character of evidence necessary to establish any other fact. Thus, proof of common-law marriage may be shown by the conduct of the parties, or by such circumstances as their addressing each other as husband and wife, acknowledging their children as legitimate, joining in conveyances as spouses, and occupying the same dwelling place.  

· Notes

· The presumption in court is that the most recent marriage (the marriage between Patricio and Otha Faye) is valid. §1.101 and 1.102.  

· If the children want to rebut this presumption, they must present evidence that 

· (1) there was a common law marriage and 

· (2) the common law marriage was never dissolved
· How do you prove a common law marriage was never dissolved?  Go to county clerks and get notarized statements that there is and never was a divorce filed and/or finalized

· What county do you go to?  Where he reasonably would have gone to obtain the divorce.

· Since Carolina says she had only lived in San Antonio, and Patricio says he has only lived in San Antonio and Dallas, if there is no record of divorce in Bexar County or Dallas County, then no divorce

· How do you establish common law marriage?

· (1) An agreement presently to be H and W

· (2) Living together as H and W in Texas

· (3) Holding each other out as spouses in public

· Do they meet these requisites?  Yes.

· There is an impediment to the marriage between Patricio and Otha Faye… it is void because of a prior existing marriage.

· Remember, there is a difference between void and voidable.

· So the only things that would let Patricio and Otha Faye become married (1) divorce of Patricio and Carolina or (2) death of either Patricio and Carolina

· Court rules that the marriage between Patricio and Otha Faye is void.  Patricio has no rights.

· What happened after this case was over?  §2.401(b) was changed.  The inference of a marriage (The agreement can be inferred under the law at the time by proving that they lived together as H and W and represented to others that they were married.) was changed to a statute of limitations (If a proceeding in which a marriage is to be proved by section (a)(2) is not commenced before the second anniversary of the date on which the parties separated and ceased living together, it is rebuttably presumed that the parties did not enter into an agreement to be married.) 

· Originally, it was one year after the date the relationship ended or one year after 9/1/1989, whichever was later.

1. That lasted for 6 years until it was changed to the 2 years.

· When does a relationship end?  

· You can live together still and not be in a relationship.

· You can live apart and still be in a relationship.

Winfield v. Renfro: Renfro brought an action against Winfield to establish a common-law marriage, and the trial court held that a common-law marriage existed. Winfield contended that Renfro did not secure a finding on each essential element of her claim of common-law marriage and specifically alleged that the question and instruction submitted to the jury did not instruct them that both parties must represent to others in Texas that they were married.
· Rule: 

· A common-law marriage may be established by evidence that: (1) the parties agreed to be married, (2) and after the agreement they lived together in this state as husband and wife, and (3) there represented to others that they were married.  

· Evidence of an agreement to be married may be inferred from cohabitation and representations

· Although the three elements that make up a common-law marriage may occur at different times, until all three exist, there is no common-law marriage. 
· To satisfy the living together element, the parties must live together in Texas.  Living together in another state does not satisfy this element of common-law marriage.  

· Notes
· Prof likes this case, because it sets each level of proof needed to prove the elements of common law marriage.

· Jury charge lays out elements of common law marriage… third element in the statute says “and there represented to others that they were married” and the jury charge said “and represented to others that they were married.”  

· Is lack of “there” harmful error?  Court said yes because there was evidence beyond Texas of a representation of a marriage, and the jury could have used the evidence in Texas or the evidence outside of Texas to find representation of a marriage.

· No evidence = Legally insufficient evidence

· Is there legally sufficient evidence to support a finding of common law marriage?  Yes.

· Court says that if the only evidence of holding out was in Texas, then there may not have been error in the charge.  Because some of the evidence of holding out took place in the Bahamas, it cannot be determined if the jury looked at that evidence to see if they were holding out.

· By picking the marriage date of 1982, how did W and her attorney limit the evidence the jury could see?  All 3 elements must coexist at the same time, and the marriage begins on the day that all 3 elements do coexist.

· In 1982, they agreed to be married, they held each other out as H and W, and they stayed in the honeymoon suite for 3 days.  Court says that 3 days in a hotel does not satisfy the living together element.

Russell v. Russell and Weaber v. Lorensen: Petitioner husband and respondent wife were ceremonially married after they had cohabited for many years. A trial court later declared that there was an informal marriage between petitioner and respondent prior to ceremonial marriage.
· Rule:

· An agreement to be married may be established by direct or circumstantial evidence.  A fact is established by circumstantial evidence when the fact may be fairly and reasonable inferred from other facts proved in the case

· Proof of cohabitation and representations to others that the couple is married may constitute circumstantial evidence of an agreement to be married. However, the circumstances of each case must be determined based upon its own facts.

· Notes

· After the statute of limitations was established in the statute, can a common law marriage still be proven without an express agreement?  Yes, by circumstantial evidence.

· Supreme Court says that even though there is no longer a statutory inference of an agreement, direct or circumstantial evidence can still be used to infer a marriage.  

White v. State Farm Insurance: provision of the insured's automobile insurance policy provided coverage for damage caused to the insured's family members by an underinsured motorist. The insured made claim under this provision for the death of her alleged common law husband following an accident in which the alleged husband was a passenger in an inadequately insured car. The insurer denied the insured's claim. The insured filed an action against the insurer seeking to collect under the provision, asserting that the deceased was her common-law husband and was covered under the terms of the policy.

· Rule: In Texas, once a common-law relationship exists, it is treated with the same dignity as a ceremonial marriage and may only terminate by death, divorce, or annulment. There is no "common-law divorce" in Texas and the mere passage of time and ceasing of cohabitation does not serve to terminate a common-law marriage once it is in existence. 

· Notes

· Federal case that focuses on the 1989 change to the common law marriage statute.

· Policy covers spouses who are separated and not living together, but still married.

· They had been separated for 4 years, so she’s outside the statute of limitations to claim there was a marriage.

· The 1989 version of §1.91(b) is not rationally related to the state’s interest… the statute is unconstitutional.

Shepherd v. Ledford and Transamerican v. Fuentes: review from a determination by the court below that respondent, a common-law wife, had two years to bring a wrongful death action as decedent's wife.

· Rule: The Family Code does not conflict with § 10.01 of the Medical Liability and Insurance Improvement Act. When the one-year time period in § 1.91(b) expires, the party asserting an informal marriage is barred only from proving the marriage's existence.  The Family Code estops a person from claiming that he or she is informally married unless he or she starts a proceeding to establish an informal marriage within § 1.91(b)'s one year time limit. Consequently, the person would be unable to assert standing to sue under the Wrongful Death Act. 

· Notes

· Does the 1989 version of §1.91(b) conflict with the Medical Liability and Insurance and Improvement Act?  No… the one year statute of limitations applies only to proving the existence of a common law marriage.  Two years is allowed for the Wrongful Death statute… such a case need not be filed in the one year of the family code section.

· Once the parties stipulate that there was a marriage, then it’s proven that there was one and the only way to end it is death, divorce, annulment.

· The parties can stipulate that there was a marriage even after the one year statute of limitations.

Putative Spouses
· A putative spouse is one who in good faith believes that he or she is married, but in reality cannot be married, because of the existence of an impediment.

· The property rights of the putative spouse, as to the property acquired during the putative relationship, are the same as those of a real spouse, and start when the putative marriage began and end when the innocence ends.

· When the putative spouse finds out that they are not married, the property rights end at that point.  What about property after that date?  It’s shared with the REAL spouse.

· Both spouses or only one spouse could be innocent of the impediment.

· Once the innocent spouse finds out about the impediment, the putative marriage ends.

· Ex:  Lady gets a divorce, but it’s technically not finalized.  She remarries.  When Husband 2 finds out that the first marriage was not dissolved, their putative marriage ends.  So the community property obtained during the putative marriage is 50% to Husband 2 and 50% to Wife.  But since Wife was still married… half of the property that was hers also belongs to Husband 1.

Davis v. Davis: Charles married in 1951 to Beverly.  They had kids.  Charles married Mary Nell in Texas in 1966 and left for a job in Australia in 1967.  In 1968, he married Nancy and they lived together as husband and wife until his death in 1970.   He had property that he had acquired in Texas.  He had kids with both of the women.  At the time of his death, he had not seen Mary Nell in 3 years.  Nancy had a son who was born during marriage with Charles.  Mary Nell had a daughter born after Charles’ death, but hadn’t seen him in 3 years.  Who are his heirs?  Mary Nell is his lawful widow.  Nancy is a putative spouse.
· Rules:
· When trying to prove the nonexistence of a divorce, it is only necessary to rule out those proceedings where a party might reasonably have been expected to pursue the divorce.
· A putative wife is entitled to the same right in the property acquired during her marriage as if she were a lawful wife.
· Notes
· It is presumed that Charles and Mary Nell were divorced prior to the wedding of Charles and Nancy, but the evidence presented by Mary Nell was legally adequate to rebut that presumption.  So Nancy is not the lawful widow of Charles.

· Nancy is a putative wife of Charles.  They were legally married, and they lived together as husband and wife.  Nancy was told of the previous marriage, but that Charles was divorced.  Nancy entered into the relationship in good faith.

· Lord Mansfield’s Rule: Husband and wife shall not be permitted to say after marriage that they and no connection and therefore that the offspring is spurious.

· Presumption is that the most recent marriage is valid… that the marriage with Nancy is valid.

· Mary Nell can rebut the presumption by proving there was no divorce.

· How to do that?  Checks in the jurisdictions in which it is likely he would have filed for divorce.

· She proves there was no divorce.

· So Mary Nell is the lawful widow.

· So what’s the next thing Mary wants to prove about Nancy?  That Nancy knew that Charles was not divorced… so then Nancy wouldn’t be a putative spouse.

· Her evidence: that she had sent Charles a divorce petition while he was living with Nancy.  Nancy admits she saw the divorce petition.  SCt rejects this, saying that a 20 year old Chinese woman who spoke English as a second language cannot be expected to know details of the Texas legal system.

· So Nancy is a putative spouse, so everything acquired during her marriage is halved with her.

· So where does the other half go?  Lawful heirs… Charles children from his marriage to Beverly, Charles child with Mary, Charles child with Nancy… what about Mary’s daughter that was born after Charles’ death?  No… they proved that he had been out of the country and had not seen Mary in 3 years
· Note: Mary Nell gets half of property acquired in Texas.

Meretricious Relationship
· Definition: Cohabitation by two people that know they are not married to one another.

· Note: in states that do not recognize common law marriage, the couple is only in a meretricious relationship.  

· Property rights have not been recognized in these relationships in most states.
· “Scarlet Letter Defense”: woman could not claim property rights from her cohabitation with a man

· Not in Texas

· Know the difference in Texas between meretricious relationship and common law marriage.

Lee Marvin Case, California case: Marvin had a relationship with Michelle, who took his last name.  Michelle claimed they had an agreement that required her to give up her career to devote fulltime to being a homemaker, and he agreed in turn to support her for the rest of her life.  She sued for breach of contract.  Trial court said that she was a sinner, so they granted Marvin’s motion for summary judgment

· SCt reversed and said that judicial barriers that stand in the way of enforcing agreements should be removed.

· Agreements will be enforced unless there was meretricious consideration.

· In the absence of express agreements, the court will look at other remedies to enforce an agreement.

· On remand, trial court formulates an equitable remedy… $104,000 for 2 years, which they called “palimony.”  Appellate court set aside the palimony because the trial court had made it up.

Hayworth v. Williams: While he was already married to another person, Thomas entered into a marriage with Margreth, who was aware of the prior marriage.  Thomas then bought land and received a deed reciting that he paid the entire consideration for it.  Thomas and Margareth had children.  Margareth lived and worked on the land, and Thomas was generally away.  Thomas died, and Margareth and others asserted claims for the land.  Their daughter, a widow, thinks she is entitled to his homestead, which can be claimed by an unmarried daughter.  She is not entitled to his homestead because her mother was not legally married to Thomas.
· Rule: The common law governs in regard to the relation of bastards to their fathers and does not recognize any right in the bastard to any interest in the father's estate.

· Notes

· Margreth is trying to get the land via adverse possession.  She was not adverse because she had his permission to live there.

· They had a daughter, a widow, who then tried to use a homestead right to stay on the land.  The Constitution said that unmarried daughters have a homestead right, but she was an illegitimate child (since her parents were not married), so she was not considered an “unmarried daughter.”

· Margreth then says that she is entitled to an interest in the land because she contributed to buying it.  But she has no proof that she contributed money to the purchase.

· Note: Thomas cannot say that they were never married, therefore she has no interest.  No Scarlet letter defense in Texas.  Margreth is not automatically barred from claiming an interest in the land just because she’s in a meretricious relationship.  Margreth will be entitled to an interest in the land if she can prove it.  

Divorce and Annulment
· See handouts of Original Petition for Divorce and of Decree of Divorce.


· There are 7 grounds for divorce: ***KNOW THEM!!***
	No Fault
	Fault Based

	Insupportability
	Cruelty

	Living Apart
	Adultery

	Confinement in Mental Hospital
	Conviction of Felony

	
	Abandonment


· When filing for divorce, if you have a fault based reason, you plead both the fault ground and the no fault ground.  Why?  Because fault grounds are jury issues, and if the fact-finder doesn’t find that there is fault, then there is no divorce; so you plead insupportability as a fall back position

· Note: fault grounds, if proven, can get you a disproportionate division of property.  

· Annulment: sets aside the marriage in full

· A judicial annulment is very different than an ecclesiastic annulment.  You can get a divorce and then get your marriage annulled by the church.  If you get an ecclesiastic annulment, your marriage is not then ended by the State… you have to dissolve the marriage through statute too

· Note: no waiting period for annulment.  Why?  Because in a case of annulment, it should never have happened

· Bases for annulment: 6.105 to 6.109

· Note: “cannot have voluntarily cohabited” is an element in 6.105, 6.106, 6.107, 6.108, and 6.109
· Know the difference between void and voidable marriages!
· Anybody may attack a void marriage
· Only the two married persons may attack a voidable marriage… children cannot
· Void marriages can be challenged after death
Chapter 6: Suit for Dissolution of Marriage

· §6.003 Adultery
· Adultery is sexual intercourse with one not their spouse.  It encompasses acts after separation.  Adultery can be proven by circumstantial evidence… you don’t need pictures of the affair, but there must be something of substance

· Trick: a lawyer will plead cruelty and then bring out evidence of adultery, not to prove adultery, but to prove mental cruelty.

· Is a homosexual relationship by a spouse considered adulterous?  Yes.  In this case, plead cruelty also.

· §6.008 Defenses
· There used to be 3 defenses to divorce.  Now there is 1.  
· Recrimination is when both spouses were guilty of cruelty, and you could show it, then it was a defense to divorce.  So, spouse A files for divorce on grounds of cruelty.  Spouse B says that spouse A abused him too, so then no divorce.  
· Adultery is no longer a defense either.  
· Condonation means that the complainant has pardoned the offensive action, so no divorce.  Ex: adultery committed 2 years before… spouses get back together… then the innocent spouse has condoned the adultery

· §6.204 Recognition of Same-Sex Marriage or Civil Union
· Defines civil union.  Civil unions are void.  Same sex marriages are void.  No full faith and credit to civil unions or same sex marriages from other states.  So if any of the claims of such a marriage brought in this state, then being a civil union or same sex marriage is a defense.  An heir can use this.  

· §6.301 General Residency Rule for Divorce Suit
· There is a case that holds that residency requirements are not jurisdictional, but if the divorce is granted without residency requirements being met, then no problem.  But the court can abate the suit if you don’t meet the residency requirements

· §6.302 Suit for Divorce by Nonresident Spouse
· If you’re not a resident of Texas, but your spouse has been for 6 months and in a county for 90 days, you can sue IN TEXAS for divorce

· What if both spouses file for divorce, which one is dominant?  The first one.

· Why would someone want to file first?  What’s the advantage?  Open and close the case.  You control the trial.

· If you have one case filed for 6 months, and the other side is not served, and the other side files and you’re served timely, the delay in the service of citation in the first suit may estop your dominant jurisdiction.

· §6.402 Pleadings

· No evidentiary facts; if evidentiary facts are pled, they can be stricken on the motion of a party or motion of the court.  Some things are not subject to special exceptions

· Divorce pleadings are construed much more liberally than other pleadings.  Grounds should be pleaded generally.  Other things, such as business stuff should be specific

· §6.403 Answer

· No oath or affirmation, unless there is a denial that requires an oath, or some things that deal with children that require an oath.  It does need to be in writing

· Can you get a default judgment in a divorce?  No, you still have to prove up your case.  Get a record made. (Mandatory if children are involved.)

· §6.4035 Waiver of Service

· TCRP do not apply to a waiver here.  The waiver cannot be signed until after the suit is filed, and must be sworn (but not in front of an attorney in the suit).  A waiver is like a blank check… they’re waiving process and allowing the action to be taken up without any other notice to them

· §6.406 Mandatory Joinder of SAPCR

· You must state if there are children born of the marriage that are under the age of 18 or who are otherwise entitled to support.  There is mandatory joinder of a SAPCR to a divorce with such a child, even there is already another SAPCR in another court. §6.407

· §6.501 Temporary Restraining Order
· TRO’s can become temporary injunctions.  A TRO is obtained by asking the court.  This can be done of affidavit, no hearing required.  This can be done ex parte.  In Harris County, you are now to give notice that you’re going down there… it need not be written notice.  You have to let the clerk know what steps you’ve taken to find the other person.  Section b says what you cannot include in a TRO.  A TRO is good for 14 days, and can be extended one day.  Within a TRO’s time, you can either come to an agreement with the other side as to what kind of temporary orders you want, or you have a hearing in front of the court.  TRO’s are mutual, whether agreed or not… which means that both sides will be restrained from doing these things.  Section a lists out what is boilerplate for a TRO, but you can go beyond that, as long as section b is not violated… (see petition of divorce).

· What happens if a party breaks the TRO?  They can be held in contempt of court.

· Note: we will be responsible for what’s in the code, not this extra stuff listed in the petition

· §6.502 Temporary Injunction and Other Temporary Orders
· Upon notice and hearing, a temporary injunction can be obtained.  Notice and hearing precede a temporary injunction!!!  A final decree of divorce ends the temporary injunction or temporary orders.  Paying of attorney’s fees may also be done via a temporary injunction… this is because we want people to be able to get an attorney

· A court can order that a party with money pay for attorney’s fees of the other party and for their own attorney, in equal amounts… so as to keep the playing field even… so that one party doesn’t gain an advantage because of money.

· Harris County has local rules on inventories and stuff.  We will not be responsible for them, but we need to be aware of them.

· What happens if you don’t have an inventory and appraisement?  Then you can’t complain about unequal distribution of property… the court can only go off of the other side’s numbers if you don’t provide them.

· (a)(2) is about temporary support, and notice that it’s genderless now.

· What kinds of things are included in (a)(3)?  Bank account papers.  What about business stuff?  Absolutely!  Corporate things.  Anything you have possession or control of.  You can also join the corporation.

· Can a spouse be appointed as a receiver?  Absolutely not.  Harmon case, which will be handed out.  A receiver has to post a bond.  A receiver is bound by TRCP.  A receiver takes over the business.  An appointment of a receiver is the one thing that can be appealed during the pendency of a divorce (interlocutory appeal)… see §6.507.

· (a)(9) opens up temporary injunctions to everything available to TRO’s.

· §6.503 Affidavit, Verified Pleading, and Bond Not Required

· Why do we not have to have a setting for trial when a temporary injunction is obtained in divorces?  Because of chances of reconciliation… and also injunctions are extreme remedies and in other civil cases a trial setting is required to get one

· This section only focuses on things between spouses.

· Exception to this section: if you brought in a third party, you do have to have your bonds, etc.

Waite v. Waite: the wife wants a no fault divorce based on insupportability; the husband does not want to be divorced and is challenging the constitutionality of the statute.  Daniel claims that statute (§6.001) is unconstitutional because it requires the court to involve themselves in religious issues (“legitimate ends of marriage”).  
· Rules

· With regard to the purposes marriage serves for society, marriage is an institution, in the maintenance of which in its purity the public is deeply interested, for it is the foundation of the family and of society, without which there would be neither civilization nor progress. It is this public interest in marriage which allows the state to regulate not only the creation of the marriage, but its dissolution as well.

· A trial court confronted with a determination of whether a marriage has become insupportable because of a conflict of personalities that destroys the legitimate ends of the marital relationship is not being asked to make a religious determination, but rather to determine whether the continuance of the marriage relation has been rendered intolerable to the other party, and productive of no possible benefit to society.

· The Texas legislature may rationally conclude that public policy requires an accommodation to the unfortunate reality that a marital relationship may terminate without regard to the fault of either marital partner, and that such a relationship should therefore be dissolvable in law upon a judicial determination that the marriage has become insupportable.

· Notes
· Note: this is a holding of the 14th District, so it has no precedential value to other courts.  The SCt denied review on it

Husband v. Pierce: Husband and a minor girl went to Mexico and were married without her parents' consent. They subsequently returned and lived as a married couple, in effect, establishing a common law marriage. The minor girl's parents sought a writ of habeas corpus to have the marriage set aside and their daughter returned to them.  Evidence established that she told the Mexican authorities her age and that there was a translator present at the ceremony.  They also have a certificate which is undisputed evidence of the ceremonial marriage.  There marriage is voidable, but not void.

· Rules:

· The validity of a marriage is generally determined by the law of the place where it is celebrated.

· A minor who has been married in accordance with the laws of the state has the power and capacity of an adult.  Parents’ rights and obligations in relation to their child end on the child’s emancipation by marriage.

· Even in the absence of a valid marriage license authorized a marriage ceremony, whether conducted by a person authorized by law or not, is nevertheless valid if there was a reasonable appearance of authority by that person and at least one party to the marriage participated in the ceremony in good faith and that party treats the marriage as valid.

· Notes

· Is a 15 year old who entered into a marriage without parental consent or a court order emancipated so as to preclude her forcible return to her parents?  Yes.

· Under the Texas Family Code, a marriage by a person at least 14 but not 18 is voidable and subject to annulment.  The validity of a marriage is generally determined by the law of the place where it is celebrated.

Henry v. Henry: In his divorce trial, husband claimed that wife instigated four separations without telling him why, left his personal property in a flower bed, and sent the children to him dressed in dirty or torn clothes.  Wife denied these assertions.
· Rules

· To constitute cruel treatment, the conduct of the accused party must rise to such a level as to render the couple’s living together insupportable.
· Insupportable = incapable of being borne, unendurable, insufferable, intolerable

· Mere trivial matters or disagreements do not justify the granting of divorce for cruel treatment.  

· Acts done after separation can support a finding of cruel treatment.

· Notes

· Husband’s evidence of cruel treatment: Wife began going out with single girls from work.  Wife made husband feel excluded from family and social activities, including taking children on a yacht owned by a single male doctor friend.  Wife joined a volleyball club without asking him to join too.  Wife took a vacation to Canada with the children at a time when he could not go because he had just started a new job.

· Whether or not there is cruelty is up to the discretion of the trial court.

· Harris County courts would probably not find that this rose to the level of cruelty.

Harmon v. Daggett: Emma Schoelpple filed for divorce.  The petition requested that she be appointed sole manager of the community business A-Arrow.  This request was granted and James Schoelpple was enjoined from going on the premises.  Two weeks later, James and William Harmon began a new business AAA-Arrow to pay off a note which was securing the property of A-Arrow.  Because Emma had not consented to the transaction, James and Harmon offered to make her an officer and general manager of the new company.  She was general manager a few months before Harmon changed the locks and rerouted the mail.  Emma requested relief that she be appointed receiver of AAA-Arrow, she continue to be sole manager of A-Arrow, that James and Harmon be enjoined from interfering with her exclusive management of AAA-Arrow, that James and Harmon be enjoined from appearing on the premises, and the return of $53K allegedly taken by Harmon during his control of the locks and mail.  The court granted the relief.  The trial court’s refusal to grant Harmon’s motion to impound the $53K into the court’s registry was an abuse of discretion.
· Rules:

· Appointment of wife filing divorce action as receiver for sign business owned by wife, husband, and third party was abuse of discretion where wife was a party to action pursuant to which receivership arose

· Receivership order based on divorce action, which gave receiver wife absolute control of corporation in which husband and wife were each 25% owners and third party was 50% owner, gave receiver total management and control of corporate funds, $53,000 of which were to be expended in part on child support, living expenses and attorney fees, and failed to comply with statutory requirements for application of corporate funds, exceeded statutory receivership powers and statutory preferential application of funds
· Notes

· Issue: whether to file a mandamus.

· Under family code, interlocutory appeals were barred.  In a general civil case, an injunction could be appealed interlocturally.  So what could Harmon do?  He filed an application for writ of mandamus and interlocutory appeal.  Sought same relief for both; mandamus was filed as an alternative in case the interlocutory appeal wasn’t allowed.

· What do we do with the injunction that was issued against Harmon?  Court allowed injunction to be appealed because Harmon was a third party.

· The orders that affected him were not within the parameters of those that affect “parties” which includes only “spouses”

· In marriage situations, we don’t have to set the cause for trial because there’s always hope and a chance for reconciliation.

· Bond was not enough to cover receivership or injunction.

· Court dissolved injunction and receivership.  Schoelpple was ordered to return the corporate funds.

· Writ of mandamus case.

· Mrs. Schoelpple is the real party in interest.

· Harmon wants all the corporation records and $53,000

· Court says burden is high on person pursuing mandamus.  

· The $53K should be paid to a real receiver.  Harmon wants the $53K in registry of court.  This is granted.

· Harmon did not get relief in corporation records

Spousal Maintenance

· Alimony is in both family law and marital property

· Chapter 8 of the family code

· Heavily based on the facts of the marriage

· There has always been an argument that maintenance could not be awarded in Texas, except temporarily. 

· Cameron case said that if there was to be alimony, the legislature must say so.

· It was 1995 before the alimony statute was passed, and it was passed not as a family law measure, but as welfare reform, and enacted as a measure to prevent economically displaced spouses from going on welfare.

· It’s difficult to be eligible for maintenance.

· Tax consequences: Obligor deducts the payments; the obligee includes it in their income.

Chapter 8: Maintenance
· §8.051 Eligibility for Maintenance; Court Order
· Does a court have to have jurisdiction in order to award maintenance?  Yes!

· “Receive deferred adjudication” is included here because the person still did the act, and the act could be family violence.  Leaving out deferred adjudication would leave people out.

· Family violence that occurs between 2 years before filing and date of the decree.

· This does not depend on length of marriage

· Section 2: 

· Threshold requisites: BAR EXAM
1. (1) the marriage was at least 10 years AND

a. Why 10 years?  TYPICAL SITUATION: This is to cover spouses who put their spouse through school and were unable to save a dime.  All of a sudden the educated spouse is embarking on their new career, want a divorce, and they have no property to divide up.

2. (2) you have to show that after division of property, that you lack sufficient property to provide for minimal reasonable needs.

· AND ONE OF THE FOLLOWING:

1. Physical or mentally incapacitated OR

2. Child that needs care OR

3. Lack earning ability

· Is Maintenance a jury issue?  No—division of property is up to the judge.

· NOTE: THE JURY CAN CHARACTERIZE PROPERTY, THEY CAN DETERMINE VALUE OF PROPERTY, BUT ONLY THE JUDGE CAN DO A JUST A RIGHT DIVISION OF PROPERTY. BAR EXAM!
· See Kennedy v. Kennedy
· §8.052 Factors in Determining Maintenance

· (7) why do we look at separate property?  Because the statute requires that the spouse seeking maintenance lack sufficient property… this is not limited to community property!

· §8.059 Enforcement of Maintenance Order

· (a) is the most troubling section in the alimony section, because it encompasses voluntary agreements, which are contracts, and you shouldn’t go to jail for not following a contract.

· Francis v. Francis: trial courts can approve voluntary maintenance agreements, but they are to be enforced via contract law.

· Child support and spousal maintenances can not be discharged in bankruptcy.

Kennedy v. Kennedy: After 32 years of marriage and 5 children, Bobby and Janet went through a divorce.  Early on in the proceedings, the court ordered them to sell one of their properties to pay legal fees and other expenses.  Janet refused to endorse the check after the property was sold.  This caused the court to hold her in contempt, strike her pleadings, and grant an interlocutory divorce as a sanction.  After the divorce was granted, they went to trial by jury on the division of property and spousal maintenance.  The jury found that Janet was unable to support herself because of an incapacitating physical or mental disability.  The court divided up the property and gave Bobby the kids.  Bobby eventually got remarried.  Janet is appealing arguing that the trial court erred in failing to award her post divorce maintenance.
· Rule: A physical or mental incapacitating illness that renders a party unable to support themselves is not the only requirement to an award of post divorce maintenance.  See the statute.

· Notes

· Though the parties were not technically divorced, the court determined that to be harmless error since deciding otherwise would invalidate Bobby’s new marriage and cause all sorts of problems.

· Marriage duration: 32 years

· Associate judge granted a divorce as a sanction, which is not valid, so they had no divorce.

· Later, they go to trial to divide up the property, meanwhile Husband marries another lady, and THEY’RE NOT DIVORCED!  The appellate court upheld the divorce.

· TC: she does not lack sufficient property to provide for her minimum reasonable needs

· This will keep her from maintenance

· Jury found she suffered from a disability that precluded her from employment

· Jury cannot find that a spouse lacks sufficient property to provide for minimum reasonable needs.  The trial court makes a just and right division.

Hales v. Hale: Steve appeals from a divorce decree that directs him to pay his ex-wife, Tara, post-divorce spousal maintenance for three years.  The parties were married when Tara was 15, and she didn’t finish high school.  During the marriage she had several jobs, but was unable to keep them because Steve kept insisting that she quit.  The evidence shows that Tara’s now attending night school to get her GED and that she’s been employed during most of the year that she and Steve have been separated.  There is also evidence of violence toward Tara.  Tara lacks sufficient property under the divorce too.
· Rules

· The standard of review for an appeal of spousal maintenance is abuse of discretion

· There is no presumption that if a person finds gainful employment, an order for maintenance is improper.  The legislature did not intend that, so the court won’t presume it.

· Federal minimum wage will not be used to determine minimum reasonable needs.  Determining what the minimum reasonable needs are for a person or family is a fact-specific determination that should be made by the trial court.

· Notes

· H ordered to pay $300 a month for maintenance and $175 a month for child support

· H lives in the house they built on H’s father’s property… so the house is separate property

· W is getting education and has a job now

· H engaged in family violence towards W

· Duration of marriage over 10 years

· Court found W lacks sufficient property

· Court found she lacks education and skills

· What is “minimum reasonable needs”?  It’s not defined, so it’s fact-specific

· Federal minimum wage statute does NOT dictate what amount of money will provide the minimum reasonable needs of an individual or a family.

Suit Affecting the Parent Child Relationship

· Note: Definitions CANNOT be ignored!!!

· Last bar exam: question on standing (grandparent adoption)

· Make the distinction: Joint managing conservatorship (§101.016), managing conservatorship (§101.019), possessory conservatorship (not defined)

· Joint managing conservatorship: deals with rights and duties… not possession.  They do not need to be divided 50/50.  You don’t have to share all rights… one person has the right to establish domicile; one person can have the right to determine education (and it could be the other person than the one who does domicile)

· Managing conservator: one person has the right to domicile and education and the other decisions, and the other person is the “possessory conservator”

· Possessory conservator: right to visit only; the other person is the managing conservator

· Joint managing conservatorship is presumed. 

· Joint managing conservatorship is genderless.  Used to be the doctrine of tender years, so that the children under 3 should be with their mother. Now the child under 3 (or whatever age judge decides) just won’t be shuffled around, whether the child lives with the mother or the father.

· Evidence

· What are they concerned with here?  Statements made by children that may have been abused

· Rules of evidence are used here, unless otherwise provided

· The legislature wants to make it more comfortable for the child

· Testimony vs. Statement

· With testimony, an attorney can be present and question

· Understand the difference between the two

· Know the ways to get testimony in

· §104.003

· §104.004

Chapter 101: Definitions
· §101.013 Filing

· What happens when you go downtown and get something filed? You get a stamp.  Why is that important?  Because this is something that can make or break you.  Filing has to be done in a certain time.  The stamp is your proof that you did it timely.  Get a file stamped copy of everything you take down there!

· Rendition vs. Order: the rendition is the decision; the order is the official signed statement.

· For appellate purposes, count from date of the order… the date of the signing!

· Know the differences: Filing date, signing date, rendition date

Chapter 102: Filing a SAPCR
· §102.003 General Standing to File Suit

· IMPORTANT CONCEPT

· Used to be that any adult could bring a SAPCR

· In 1973, it was changed to any person with an interest in the child

· Today, we are much more fact and relationship oriented in determining general standing

· General standing is different than standing for a grandparent.

· 14 different bases for standing

· Guardian of the estate: a child could have been left money by a deceased parent.

· (9) eliminates the foster parent; notice time limits (when you can lose standing)

· (11) notice the dates; can this include a boyfriend that the mother and child lived with?  Could be if they’ve been together than long.

· (12) foster parent, but only with time limits.  There used to be a bar from foster parents being allowed to file.  Then used to be 18 months.  Now 12 months.

· (13) this includes, parents, grandparents, uncles, aunts, nieces, and nephews.  (ANY OTHERS)

· (14) this is a new section.  This can be done before child is born.

· (b) computing time in (9), (11), and (12) : visiting other people does not mess up the time; if the child was abducted does not mess up the time calculation

· §102.004 Standing for Grandparent

· Was on bar exam.  VERY IMPORTANT!!!

· See In re Pensom.

· Need to remember that you are limited by the Troxel case.

· Key words in section a: original suit requesting managing conservatorship

· (b) what’s another word for possession?  Visitation.  Notice that it sounds odd, but the possessory conservatorship means the person who has access… no the person who keeps the child all the time.

· This section is limited by the Troxel case!

· (c) What is access???  It can mean telephone communication only.  It can mean lots of things.  It can mean less of a right than possession or visitation.

· §102.011 Acquiring Jurisdiction over Nonresident

· remember the long arm statute

· (b) personal jurisdiction means that they can order child support

· (b)(3): say you have a person subject to a CA divorce decree and they send the child to Texas because they don’t want them anymore… Texas now has PJ over that person.

Chapter 103: Venue and Transfer of Original Proceedings
· §103.001 Venue for Original Suit
·  (a)(1) means that if there was a divorce already filed someplace else.  This is even if there is already a final decree.  This does not mean that the suit cannot be transferred… it just must start in the court of continuing exclusive jurisdiction.

· (c) these are rather complicated, but they end up on the bar.

Chapter 104: Evidence
In re Pensom: Husband and wife were divorced and named joint managing conservators; the kids lived with wife, Melanie.  Melanie got sick and so the kids lived with their maternal grandmother, Maria.  After Melanie died, Maria and her husband filed a SAPCR to be appointed temporary sole managing conservators.
· Rules

· The Grandparent Access Statute provides a mechanism by which the State may intervene in the basic exercise of this parental right (the right to determine with whom their children should associate) because it allows courts to determine whether parents will be required to turn their children over to the grandparents against the parents’ wishes.
· The State may intrude upon a family’s integrity in the face of allegations that parents are unfit.

· The Grandparent Access Statute allows grandparents to petition for access only under circumstances where the family unit has already been disrupted

· Situations in which a grandparent could petition for access include: the parent is incarcerated, incompetent, or dead; the parents are divorced; the child is a delinquent or has been abused by its parents; the parent-child relationship has been terminated with one parent; the child has resided with the grandparents for a statutorily-required length of time

· In order to satisfy the “best interest of the child” prong of the Grandparent Access Statute, a grandparent must overcome the presumption that a fit parent acts in the best interest of his or her child.  To overcome this presumption, a grandparent has the burden to prove either (1) that the parent is not fit or (2) that denial of access by the grandparent would significantly impair the child’s physical health or emotional well-being.

· Notes

· Standing for grandparents: §102.004

· They can only file an original suit to be managing conservator
· They cannot file an original suit, but can only intervene (with leave of court) if they want possessory conservatorship.

· §102.003(13)

· This is a mandamus of temporary orders… you can’t appeal them in family law cases.  Why is that?  Because every case has temporary orders and every case would be appealed.

· Standard of review is abuse of discretion for most family law things

· §153.433
· The statute can be constitutionally applied if the factors in Troxel are considered

· This is constitutional because it considered access when the family unit has already been interrupted

· Here, the court did not find that the father was unfit.  The court did not find that the denial of access would significantly impair the child’s physical or emotional well-being.

· The Court finds this statute constitutional and consistent with Troxel.

In the Interest of M.A.M.: The trial court terminated the parental rights of the child's mother, denied the petitions to terminate the parental rights of child's father, severed father's voluntary paternity petition into a separate cause, denied appellants' and appellee's petitions for adoption, and appointed appellee as the sole managing conservator of minor child. On appeal, appellants challenged appellee's standing to intervene. The court held that as appellee was indisputably the biological maternal grandmother of the child, no finding of substantial past contact with the child was required for her to satisfy the standing requirement of §102.004(b). Accordingly, the trial court did not abuse its discretion when it denied the appellants' motion to dismiss the intervention. The court also found that the trial court's finding regarding the best interest of the child was not against the great weight and preponderance of the evidence. Therefore, the trial court did not abuse its discretion in appointing appellee as the sole managing conservator.
· Rules

· The trial court has wide discretion in determining what is in the best interest of the child, and its judgment regarding conservatorship will only be disturbed on appeal if it is shown from the record as a whole that the court abused its discretion.

· In deciding managing conservatorship, some of the factors employed in a "best interest" analysis include: 1) the desires of the child; 2) the emotional and physical needs of the child now and in the future; 3) the emotional and physical danger to the child now and in the future; 4) the plans for the child by the party seeking the change; and 5) the stability of the home or proposed placement.  

· Notes
· Current Case: Grandparents admit that mother is fit.  They haven’t seen the grandchild a bunch.  They don’t claim that denial of access would significantly impair the child.  There is evidence that the child does better by not going to grandparent’s house.  
· §102.003 and §102.004(b)

· Non-relative prospective adoptive parents vs. Grandparent

Lenz v. Lenz: The mother sued to modify the joint managing conservatorship she shared with the husband in order to relocate to Germany with their two sons. Contrary to the jury's verdict, the trial court entered an order restricting the parties' residence to Bexar County, Texas. The issues on appeal were whether the mother produced legally sufficient evidence to support the jury's verdict, and if she did, whether §105.002 permitted the trial court impose a geographic restriction on the children's primary residence contrary to the verdict. The supreme court held that legally sufficient evidence supported the jury's verdict in favor of the requested modification, as the boys had strong family and friend ties to Germany, the mother could provide a higher standard of living in Germany, relocation would positively affect the mother's mental state, and the father had the ability to move to Germany or adapt his work schedule. The supreme also held that under § 105.002, the trial court could not contravene the jury's verdict giving the mother the exclusive right to determine her sons' primary residence, because the statute's plain language entitled the mother to a jury verdict.
· Rules

· A trial court cannot contravene the jury's verdict giving a parent the exclusive right to establish her children's primary residence by imposing a geographical restriction on their primary residence

· Modification must be a positive improvement for and in the best interest of the child.

· §156.202 specifies that a court may modify the terms and conditions of a joint managing conservatorship when two requirements are met. First, either the circumstances of the child or one or both of the conservators must have materially and substantially changed since the rendition of the order, or the order must have become unworkable or inappropriate under existing circumstances. Second, the modification must be a positive improvement for and in the best interest of the child.

· Because the custodial parent provides the child with a basic quality of life, a child’s best interest is closely intertwined with the well-being of the custodial parent.

· Notes

· Are geographic restrictions considered a term or condition of possession of or access to the child?  No.  (see §105.002(c)(2)(A))

Chapter 105: Settings, Hearings, and Orders
· §105.001 Temporary Orders Before Final Order
· temporary orders occur before final order

· The court can change temporary orders. (modification)

· Temporary orders are to be made for the safety and welfare of the child

· Why might one person be ordered to pay both attorneys?  Keeps the parties on even grounds.  And keep in mind that the paycheck that’s being used for both is community property, and both spouses have an equal right of it.

· We have liberal granting of TRO’s and temporary injunctions

· Regular civil pro rules do not apply (see (b)(1) to (3))

Chapter 106: Costs and Attorney’s Fees
Chapter 107: Special Appointments and Social Studies
· §107.001 Definitions
· (1) an amicus attorney does not represent the child… but assists the court in representing the child’s best interest.  Duty is to the court.

· (2) an attorney ad litem represents the child… this is an attorney client relationship

· (3) a guardian ad litem is appointed in representing the child’s best interest.

· An attorney ad litem and a guardian ad litem can be the same person, but sometimes there can be a conflict between what the child wants and what the child needs.

· What happens when a conflict develops?  You ask the court to make you one and appoint someone else to be the other.

· There can also be a conflict between an attorney ad litem and one of the parents.

· The conflicts that can be created have led to the creation of the amicus attorney.

· What’s the difference between an amicus attorney and a guardian ad litem?  An amicus attorney must be an attorney.  A guardian ad litem can be an attorney or a non-attorney.  And an amicus attorney only owes a duty to the court.

Chapter 108: Central Record File; Vital Statistics
Chapter 109: Appeals
Chapter 110: Court Fees
Chapter 111: Guidelines for Possession and Child Support
Chapter 151: Rights and Duties in Parent-Child Relationship
Conservatorship, Possession, and Access
Chapter 153: Conservatorship, Possession, and Access

Lohmann v. Lohmann: The parties had originally been named joint managing conservators. The father sought sole managing conservatorship. The father also filed a "writ of attachment" of the child, which the trial court treated as a request for temporary orders. The mother responded to the application for the writ, but did not answer the original modification petition and did not make any affirmative request regarding custody. The father prevailed at the temporary orders hearing but the jury found in favor of the wife. The appellate court held that the trial court could submit the question of whether the mother should be appointed sole conservator to the jury as the best interests of the child were more important than technical pleading rules. 
· Rule: Technical rules of practice and pleadings are of little importance in determining issues concerning the custody of children. Once the child is brought under its jurisdiction by suit and pleadings cast in terms of custody and control, it becomes the duty of the court in the exercise of its equitable powers to make proper disposition of all matters comprehended thereby in a manner supported by the evidence. 

· Notes

· Good example of the liberal interpretation we give to rules

· W had no position on conservatorship issue (no pleadings), but jury named her as sole managing conservator

· H made objections to jury charge because W had no pleadings

· H had burden because he asked for modification so he has to tender a proper jury instruction.  This case probably would not have come out differently if H had tendered proper instruction.  

Burtch v. Burtch:  Husband and wife were divorced via an agreed divorce degree, which stated that the father would pay for college expenses.  When he didn’t pay them, wife filed a breach of contract lawsuit against him that sought to enforce the educational obligations to the parties' children. Husband contended that the support provisions were unenforceable because the children were over 18 years of age. He also claimed that the support provisions were unenforceable because of ambiguous terms in the provisions. The court held that an enforceable contract existed and that it was not barred because the decree expressly provided for the contractual enforceability, by wife or the children, of all liabilities beyond the children's' 18th birthday. The court held that the divorce court had jurisdiction although the children were over 18 years of age because wife's action was for breach of contract, not enforcement of support. The court held that the provisions were not ambiguous, and the judgment was modified to give appellant credit for tuition he was not required to pay.
· Rule: Absent a contractual agreement, there is no basis for a court to enforce child support for children who have graduated from high school and are over the age of eighteen.

· Notes

· Issue—whether the provisions of an agreed divorce decree regarding child support for the children’s college education are enforceable as a contract

· Have to see if decree is a K because no obligation, normally, to pay child support after age 18.  So H had no statutory obligation but may have obligation under K.

· Parties agreed to form and substance.  This is what gets him.  Usually attorneys just sign as to form.  H doesn’t want to make these payments.

· When have a contractual issue plead an alternative

Hill v. Hill: Ex-wife and Ex-husband entered into a marriage settlement agreement, which was incorporated into the decree of divorce. Wife sought to modify the decree to provide an increase in child support. Husband sought a declaratory judgment that wife breached the marriage settlement agreement by requesting modification. The reviewing court found that the marital settlement agreement was improperly held to be enforceable. 
· Rules

· A child-support obligation incident to divorce is enforceable either by an action for contempt based on the divorce decree's order to pay child support or by an action in contract based on a contractual agreement between the parties to pay child support. When both the divorce decree and a marriage settlement agreement require payment of child support and the paying spouse obtains a decrease in the amount of the court-ordered payments, the paid spouse can still obtain the original amount of child support by suing for breach of contract under the marriage settlement agreement.

· Child-support agreements are not like other long-term contracts where the parties assume the risk of changes in the economy and in the cost of the product. Child-support payments are for the benefit of the children, not the parents, and child-support agreements are structured to fairly provide for the best interests of the children, not so that one party or another can make a profit. When the economy changes or when special circumstances arise so that the best interests of the children require larger support payments, the courts must be able to order an effective increase in the payments without regard to any contracts between the parties.  

· When the parties draft child-support agreements, they cannot agree to prohibit the intervention of the courts required by the Texas Family Code as necessary to protect the children. Thus, the parties may agree to do more than the court would require to provide for the best interest of the children, but they cannot agree to do less. Therefore, when the court decreases the amount of court-ordered child support, the paid spouse may enforce the higher amount of child support agreed to in the support agreement because the paying spouse has obligated himself to do more than the court requires. However, when the court requires more than was agreed to in the support agreement, the paying spouse must pay the increased amount and cannot rely on an agreement that permits him to do less. 

· Notes

· This case gave rise to §153.007(c)

· You cannot stop a court from increasing or decreasing payment of child support because in best interest of child.

Alvarez v. Reiser: Ex-wife and Ex-husband were divorced by a decree. A mediated settlement agreement containing a statement that it was not subject to revocation as required by §153.0071(d) was signed by both parties. After the parties signed the mediated settlement agreement, wife withdrew her consent to the agreement prior to entry of judgment. The trial court entered judgment on the mediated settlement agreement despite wife's challenges to the trial court's findings of fact and conclusions of law. On appeal, the court affirmed, finding that the trial court had legal authority to mandate the entry of judgment based on the settlement agreement. 
· Rules

· Mediated settlement agreements are binding and a party to such an agreement is entitled to a judgment.

· Unilateral withdrawal of consent did not negate the enforceability of the agreement.

· Under §153.0071, the trial court was required to enter a judgment if the court found that the agreement met the requirements of that section.  

· Notes

· 153.0071(d)

· W’s unilateral withdrawal means nothing.  If you have a mediated settlement agreement that you’ve signed, it’s hard to get out of it

Cole v. Cole: In ex-husband's challenge to a divorce decree, the court found that the evidence was sufficient to support the decision making ex-wife the primary joint managing conservator of the parties' minor child. Ordering child support payments to begin a short time before wife gained custody did not constitute alimony. 
· Rules

· In a case tried to the court, findings of fact have the same force and dignity as a jury's verdict upon questions and are reviewable for legal and factual sufficiency of the evidence by the same standards applicable in reviewing the sufficiency of the evidence supporting a jury's finding. 

· In considering a no evidence or legal sufficiency point, an appellate court considers only the evidence favorable to the decision of the trier of fact and disregards all evidence and inferences to the contrary. 

· In considering a factual sufficiency point, an appellate court assesses all the evidence and reverses for a new trial only if the challenged finding is so against the great weight and preponderance of the evidence as to be manifestly unjust.

· In determining the question of managing conservatorship of a child, the primary consideration of the court shall always be the best interest of the child. The trial court is given wide latitude in determining the best interest of a minor child for purposes of making a custody award, and its judgment will not be disturbed on appeal unless it is shown from the record as a whole that the court abused its discretion.

· Notes

· 153.008, 153.009

· Child’s preference was to live with father, but court disregarded child’s preference because of circumstances of what was going on at dad’s house

In re Marriage of Robinson: A husband filed for divorce from his wife of six years and sought custody of their only child. Wife sought custody of the child. A jury awarded sole managing conservatorship of the child to the father, and the trial court entered that finding in the divorce decree. The mother appealed, claiming that the evidence was both legally and factually insufficient to rebut the presumption that joint managing conservatorship was in the best interest of the child. The court concluded that there was more than a scintilla of evidence to support the finding that appointing father sole managing conservator was in the best interest of the child, thus also rebutting the presumption in favor of appointing the parents as joint managing conservators. Thus, the judgment was affirmed.
· Rules 

· In a suit affecting the parent-child relationship, a party is entitled to a verdict by the jury on various issues, including, the appointment of a managing conservator or the appointment of joint managing conservators. A trial court may not contravene a jury verdict on these issues.

· In child custody disputes, a rebuttable presumption exists that the appointment of the parents as joint managing conservators is in the best interest of the child.  A rebuttable presumption shifts the burden of producing evidence to the party against whom it operates. Once that burden is discharged and evidence contradicting the presumption has been offered, the presumption disappears and is not weighed or treated as evidence. The presumption has no effect on the burden of persuasion.

· If no written agreement concerning joint managing conservatorship is presented to the trial court, the factfinder may appoint the parents joint managing conservators only if the appointment is found to be in the best interest of the child.

· 153.131

· 153.134

· Notes

· If you have a jury trial and you don’t argue factual insufficiency in motion for new trial, you’re dead on appeal. 

{Paulsen’s classes begin…}

In the Interest of APS and AMS: The mother and the father divorced. The divorce decree named the parties as joint managing conservators of their two young girls. The father was given visitation under an SPO. The mother moved the girls to Georgia.  The mother and the two girls went to Texas to visit the father. While there, the mother and father had an altercation. The parties' accounts of the altercation differed, each accusing the other of being drunk. A responding police officer noted that the mother, but not the father, smelled of alcohol. The trial court granted the father's petition to modify custody, made him the sole managing conservator, appointed the mother as a possessory conservator, declined to give her standard visitation, and entered an order that the father would determine the reasonable times and places the mother could have possession. After judgment was entered, the appellate court found modification in favor of the father was not an abuse of discretion and that standard visitation for the mother was not in the best interest of the children. However, remand was required to enter an order allowing for the mother to possess the children at specified times not to be determined solely by the father.
· Rules

· A court may replace a joint managing conservatorship with a sole managing conservatorship if the child's present living environment may endanger the child's physical health or significantly impair the child's emotional development and the appointment of a sole managing conservator would be a positive improvement for and in the best interest of the child.

· The Texas Family Code establishes a rebuttable presumption that a standard possession order gives a possessory conservator reasonable minimum possession of the child and is in the best interest of the child.

· The trial court has discretion to determine the possessory conservator's access to the children.

· Because appointment of a parent as possessory conservator implies a finding that access by that parent will not endanger the physical or emotional welfare of the child, complete denial of access is limited to those situations in which the parent's access will not endanger the physical or emotional welfare of the child, but is not in the best interest of the child.

· In an order appointing a parent as possessory conservator, the trial court must specifically state the times and conditions for possession of or access to the children unless a party shows good cause why specific orders would not be in the children's best interests.

· Notes

· Wife is often drunk, abusive, and carries around a gun; H files for modification so that he can have custody

· Court has discretion in modifying custody if it’s in the best interest of the children

· Could the trial court on these facts have denied all visitation?  Yes.  But that’s not the issue.  The appellate court only reviews whether or not the trial court abused its discretion… and here, it didn’t.

· The court order did not deny all access to the children, but said that the mother could see the kids when the father said it was okay, which effectively denies all access

· This case does not represent the current state of the law because now decrees spell out dates and times of visitation.
In re Lemons: Ex-husband filed a motion to modify the provisions of a divorce decree between himself and ex-wife relating to custody and visitation of their minor child. The trial court issued temporary orders giving physical custody to ex-husband. Ex-wife was to have free access to the child but had to give ex-husband one week notice prior to any visitation, and then the husband would approve or disapprove the visitation. Ex-wife argued that the temporary orders had the effect of changing the previous designation of the parties as joint managing conservators and, given that she lived in California and the child was in Texas, the restrictions on the exercise of her visitation rights violated her rights under the 1st, 9th, and 14th amendment rights to a meaningful relationship with her child. The appellate court agreed. The order effectively gave ex-husband absolute discretion as to when visitation would occur and gave ex-wife no means of enforcing her rights. Mandamus relief was appropriate even though §105.001 declared that temporary orders were not subject to interlocutory appeal.
· Rules

· §105.001

· §156.001

· §156.006

· Notes

· The order in this case essentially says that the mother can see the kids when it’s okay with the father.

· When the mom wants to get access to the child, she has to call and ask; the dad will always say no.  After a while of that, what can she do?  Contempt.  And for contempt, you have to show that someone isn’t complying with clear terms of the court order, and the husband is complying.
· Standard for mandamus: (1) clear abuse of discretion, and (2) no adequate remedy at appeal

· This case does not represent the current state of the law because courts spell out dates and times of visitation.  Now SPO’s have this built into them: “terms and conditions, unless otherwise agreed.”  The court wants people to get along and make their own agreement about how to handle their children, but then if the parties can’t get along and agree, then the order will say what they are to do.

Gonzales v. Graydon: Father had kid #1 from a previous relationship. He had kid #2 with mother. Father was given three life terms in prison. Paternal grandparents (GP’s) filed a SAPCR, seeking managing conservatorship of kid #1 and possessory conservatorship of kid #2. Father consented to the action. Eventually, GP’s were appointed sole managing conservators of kid #1 and mother was appointed sole managing conservator of kid #2, with GP’s given access to kid #2. The trial court erred in granting GP’s an SPO rather than reasonable access to kid #2 because the order granted possession of, rather than reasonable access to, kid #2.
· Rules

· A person with rights of access to children may approach them, communicate with them and visit with them, but may not take possession or control of the children away from the managing conservator. 

· A person with rights to possession of children may exercise possession and control of the children, to the exclusion of all other persons including the managing conservator, during periods of possession. A person with rights of possession of children also has rights and responsibilities toward their care and behavior.

· §153.433 only allows a trial court to grant a grandparent reasonable access to, not possession of, a grandchild. 

· Notes

· Here it appears that the legislature under reached their boundaries, which is why it is not contrary to Troxel.

· Grandparents shall have reasonable access to their grandchildren if they can show several criteria provided for by statute… §153.433

· Access means the ability to communicate with the child

· Possession means with the exclusion of others

· Can grandparents ever take children out of the home of the children?  No.

· Can grandparents be given an order that lets them visit the children at the children’s home?  Yes.

· So do grandparents have any rights to gain possession of the grandkids?  Not under §153.433.  They’d have to seek conservatorship of the grandchild.  Conservatorship does not have to be between the two parents… grandparents can be conservators.

In re RDY: Court appointed father, mother, and maternal grandmother joint managing conservators of the child; grandmother made primary custodian; father had standard visitation; mother’s visitation was limited to the sole discretion of the grandmother to determine that mother is mentally and physically capable of properly exercising her visitation with the child. 
· Rule: Giving a managing conservator of a child sole discretion to determine visitation and possession is an impermissible delegation of the trial court’s authority and may also have the effect of shielding the decision from any meaningful appellate review.

· Notes

· Paulsen wrote a brief on this: “Giving a managing conservator of a child sole discretion to determine visitation and possession is an impermissible delegation of the trial court’s authority and may also have the effect of shielding the decision from any meaningful appellate review.”
Child Support
· Child support in general...  The duty of support flows from the existence of the parent child relationship.  The parent child relationship carries with it a responsibility to provide for the child.  When you terminate parental rights, it severs the parent child relationship for all purposes, which means that the obligation of support is cut off.  This explains why duty to pay child support terminates upon death of the obligor.  People who are no longer parents don’t pay child support.

Chapter 154 Child Support
· §154.004
· No longer does the obligor give the check to the obligee.  Why is this?  (1) Proof that the obligor actually paid the child support.  (2) And if the obligor doesn’t make payments, the obligee has proof that the payments weren’t made.  The state registry that says what has been paid and what is due is court proof!  It’s relatively easy to prove to the court what has been paid and not been paid

· §154.124
· Agreements are highly encouraged by the courts.  Why would someone make a child support or alimony agreement that varied greatly from the guidelines?  Why give substantially more money to the kids?  (1) Because you love them.  (2) Because you once loved your ex-spouse and still have respect for them.  (3) Because child support is treated favorably tax wise

· Remember: an agreement for child support has to be approved by the court and if approved, a child support is enforceable as a court judgment.  So unlike an ordinary contract, violation of an agreed child support order is a breach of a court order which can mean jail time.

· §154.126
· The first $6000 is determined by the chart and then the rest is determined by judicial discretion, which depends on income of the parties and proven needs of the child.  How do you determine the needs of the child?  It’s not defined in the code.  The needs of the child are what the court deems appropriate for the child born into that economic level.

In the Interest of VLK: Mother shot Father and put in jail.  Kid lived with maternal aunt.  Then because maternal uncle got sick, kid went to live with paternal aunt.  Mother got out of jail and asked the court to appoint the maternal grandmother managing conservator.  The court signed the order.  Kid continued to live with paternal aunt who is trying to modify the order.
· Rules

· Original Custody Determination:

· There is a presumption that the best interest of the child is served by awarding custody to the parent.  This is based upon the natural affection usually flowing between parent and child.  

· A nonparent can rebut the parental presumption by showing that the appointment of the parent would significantly impair the child’s health or development.  This is a high burden of proof.

· Modification

· Any person who seeks to modify custody must show (1) changed circumstances and (2) that modification would be a positive improvement for the child.
· There is no parental presumption in modification suits.

· The court should order a change only when convinced that the change is a positive improvement for the child because a change of custody disrupts the child’s living arrangements and the channels of a child’s affection.

· Notes

· Why do we have a stated statutory presumption in favor of parents?  It’s a constitutional fundamental right.

Roosth v. Roosth: Trial court ordered ex-husband to pay $3000 a month in child support for 4 kids.  He claims that’s too much.  He never produced detailed numbers on his monthly income.
· Rules

· A court has wide discretion in assigning child support.

· A trial court can make a presumptive award in lieu of making detailed findings as to the basis of the award.  The presumptive award rests upon a number of factors and not just the needs of the children.

· A trial court can assign a reasonable amount of “income” attributable to assets that do not currently produce income.

· The duty to support is not limited to a parent’s ability to pay from current earnings, but extends to his financial ability to pay from any and all available resources.

· Notes

· If the obligor does not give specific numbers and records to the trial court, they cannot come back later and say that the TC didn’t give specific calculations when they requested findings of fact and conclusions of law.

· Intentional underemployment is something you use to determine how much to assign for child support.  It is not a factor used to justify deviating from the guidelines.

· How do you consider what the needs of a child are when the parents earn more than $6,000 a month?  It’s vague.  The proven needs of a rich kid are something more than the bare necessities of life, but it is probably something less than the lifestyle they had before the divorce.

· Notice the clear abuse of discretion standard

· BAR EXAM HINT: if asked the standard used and there is a kid involved, the standard of review is usually best interest of the child

Starck v. Nelson: Ex-husband appeals from a child support judgment which reduced his child support obligations for a year and then automatically increased support.  After he was fired from his job and unemployed for a while, he filed a motion to modify child support.  The court ordered the child support in half for a year and then to increase automatically.  The court also ordered monthly payments of arrearages.  The court also said that since he was remarried, there would be his wife’s money to pay bills and then he’d have more money to pay child support with.
· Rules

· A court may not add any portion of the net resources of a new spouse to the net resources of an obligor or an obligee to calculate the amount of child support to be ordered on a motion to modify.  Permitting the court to deviate from child support guidelines because the obligor’s new spouse contributes to their joint living expenses allows the court to do indirectly what the statute directly prohibits.
· The Family Code contains no statutory authority for an automatic increase in child support obligations.  Instead, the Code requires that for a child support order to be modified, a court must find a material and substantial change in condition which warrants a change from the prior order; the burden is on the movant seeking the change.  

· Notes

· Courts have generally rejected automatic increases in child support unless the increase was supported by evidence showing a certain future event to trigger the change.

· Temporary slumps do not rise to the level of a material and substantial change in condition and should not support a permanent change in child support levels. 

· In scheduling an automatic increase, the court assumed (and it cannot) a material and substantial change in condition would occur in the future.

Modification and Enforcement

Modification

· Modification is discretionary.  There is conflict in the case law, some say the guidelines are irrelevant and there’s a ton of discretion… Paulsen does not think that’s correct.  Paulsen says you’re to follow the guidelines for modifications, because the code talks about the guidelines when talking about modification

· What’s the danger in filing too early if you’re claiming a material and substantial change?  It may be before there has been a material or substantial change.  Wait until the change is fairly dramatic before you go to court.  It takes quite a substantial change to make up for the attorney’s fees spent to get a modification.

Enforcement

· The advantage for getting court ordered child support is that it is a court order… contempt for failure to pay… (jail time up to 6 months)  This is not a criminal detention, it’s civil contempt.  “The contemnor holds the keys to the jail in his pocket.”  It’s used only when lesser means fail

· If you wish to do a civil breach of contract action, there is no statute of limitations.

· Property can be put up as security

· The child support enforcement order must be clearly and specifically written

· Ex parte something: obligor said he didn’t have to pay child support because the order said that support would begin June 1, but there was no year.  Court agreed and said it was ambiguous.  

· We hold support orders to criminal standards

· See Ex parte Rojo
· You can be jailed for unwillingness to pay child support if it can be proven that he has assets that can be liquidated… say he had a bank account.  He can be put in jail, but one day that bank account will really run out, and at that point, he really should be let out of jail, because he really can’t pay.  

· Penal Code §25.05 If you intentionally and knowingly fail to provide support for you child, you can be locked up.  The only defense is inability to pay.

· So you can get either criminal or civil contempt for failure to pay.

· So remedies available are:

· Lock them up

· Garnish their wages

· Can’t get professional or recreational licenses (new or renewed)
· In every case where there is a wage-earning obligor, there must be a wage withholding order in effect.  Such an order must be included in every case, but if the parents agree, you can choose not to have the order to delivered to the employer (because of embarrassment or whatever), but the parents must agree and work together.  But remember that the default is to have $$ taken out of your paycheck.  This required a dramatic change in Texas law, because Texas law does not allow garnishment of wages (except that now child support).  Remember: (1) The employer is required upon receipt of the order to hold and retain those funds, (2) the employer has no liability at all to the employee if they are following an order; (3) if an employer receives the order and does not withhold the wages, the employer is liable to the obligee; (4) you are not permitted as an employer to discriminate against an employee for having to go through the administrative process of withholding
Chapter 156: Modification
· §156.101
· Two prong test for modification:

· Modification is in the best interest of the child 

· And either one of these…

· (1) Material and substantial change in circumstances
· (2) A 12 year old filing a designation is enough to get the ball rolling.  That does not mean that the designation is in the best interest of the child.  

· (3) Primary conservator can let the child go live with the other parent for 6 months. 

· §156.401
· Remember “materially and substantially changed”; the change in circumstances applies to child or the obligor, not the obligee, because §156.405 basically says so.  There are cases where the circumstances of the obligee change so much that child support might have to change… like if the obligee can’t afford a place to live anymore, child support might increase to provide a roof over the obligee’s and child’s heads.  

· If it’s been three years, then you calculate what the current guidelines would provide, and if it’s more than $100 or 20% different, then you can go up to what the guidelines provide… this is even if there has been no material or substantial change in circumstances.  There does not have to be a material and substantial change in circumstances for there to be a change in support in all cases… section (a)(2).  The code has a strong preference in following guideline amounts, which is why there does not have to be a showing of a material and substantial change to use section (a)(2).

· From when to when are the payments modified?  After the date of service or after the appearance… so payments will not be increased retroactively.

· (d) Getting out of prison is a material and substantial change because not being incarcerated means you will make more money.  Some courts rule that going to prison means you voluntarily decide not to pay child support.

Chapter 157: Enforcement

Chapter 158: Withholding from Earnings for Child Support
Chamberlain v. Chamberlain: 
· Rule: §154.130

· Notes
· Notice the clear abuse of discretion standard
Cole v. Joliet: Ex-husband appeals the granting of an increase in child support.  In 1988, child support increased from $300 (set in 1985) to $350.  Ex-husband’s salary rose from $5,280 in 1985 to $38,045 in 1988… this is a material and substantial change in circumstances.
· Rules

· For a child support modification, a trial court’s action is justified if a material change in circumstances can be shown for any party—father, mother, or child.

· A court’s order of child support will not be disturbed on appeal unless the complaining party can show a clear abuse of discretion.

· Notes

· Paulsen worked on this case.

· This is a good case to show the actual discretion of child support and the treatment of trial court’s discretion on appeal.

· The child support guidelines say child support should be $352.  The court increased child support to be $350.

· Remember: mom making good money is irrelevant.

· Just because paying child support guidelines means that the child will have more money than what is necessary to meet the child’s minimum needs is okay… not a big deal to provide your child with a few luxury items

· Even though deviating from the guidelines, there may not be a lot of flexibility, and the process of coming to determining the income in the first place is idiosyncratic and not likely to be disturbed on appeal.

Kish v. Kole: Ex-wife moved for a modification in child support.  It was granted.  The couple was divorced in Ohio and both subsequently moved to Texas.  The trial court found that ex-husband was voluntarily underemployed and set the new rate of child support off of his earning potential.
· Rules

· If an obligor is underemployed, the court may apply the guidelines in chapter 153.
· A parent’s ability to pay child support is not limited to current earnings but extends to the actual earning potential of the obligor.  A parent cannot avoid this obligation by voluntarily remaining unemployed or by being voluntarily underemployed.

· A finding of underemployment requires a subjective examination, but certain factors have been recognized in determining voluntary underemployment and unemployment: education, economic adversities, business reversals, business backgrounds, and earning potential.

· Notes

· TC determined that the father was intentionally underemployed and set the child support off of what the TC thought the father really made (fringe benefits + he was earning less than what’s he could really make).

· It is common for the TC to determine that someone is intentionally underemployed and then use other factors to justify the award of child support.  This is because it is easy to get a reversal from TC finding someone underemployed and setting child support off of what they could be making.  So using the additional factors insulates the TC from reversal.

Clark v. Jamison: The parties were divorced and the court ordered child support.  Several years later, the parties entered into an agreed modification.  10 months later, the obligor decided he wanted to modify the agreement.
· Rules

· Movant has the burden to prove material and substantial changes in circumstances

· To determine whether material and substantial changes have occurred, the court must compare the financial circumstances of the child and the affected parties at the time the order was entered with their circumstances at the time the modification was sought.

· Child support guidelines create a rebuttable presumption that an order is correct and in the best interest of the child.  The use of this rebuttable presumption is discretionary in modifications.

· It is unrealistic to mandatorily impose child support guidelines on the modification of a child support order that was agreed to in the first place.

· Notes

· High end support does not have to be in accordance with the guidelines, because you’re talking about excess money.

· With River Oaks divorces, the court has no difficulty at all with awarding private school tuition and summer camp as basic needs of the child.

Tucker v. Tucker: Parents divorced.  They agreed on $1500 a month child support.  Obligor got behind in his payments.  The obligor lost his job and now has another child.  The agreed child support order equals over 75% of his income, leaving him $200 to support himself and his new child.
· Rules

· The amount of money that a parent is required to pay for the support of the child depends not only on the child’s needs, but also on the financial ability of the parent to pay, including consideration of the parent’s debts and any obligations the parent may have to another child or spouse.

· The amount of child support ordered may not be so high as to deny the parent necessary living expenses.

Ex parte Rojo: obligor put in jail for failure to pay child support.  Dad served time on criminal contempt charge and argued that he was unable to pay support.  Court held that defense was good.  
· Rules

· A person cannot be incarcerated indefinitely for civil contempt if he does not have the ability to perform the condition required for release.  Civil contempt is coercive and is based on the notion that the contemnor carries the key of his prison in his own pocket.

· An order of contempt imposing a coercive restraint is void if the condition for purging the contempt is impossible of performance.  Unless he has the means by which he may purge himself of the contempt, the relator must be discharged from jail.  Otherwise, the effect of denying the writ of habeas corpus when the relator is unable to purge himself would be to authorize the trial court to confine the relator for the balance of his natural life.

· §157.08(c)

· Notes

· Criminal contempt is punishment for violating past orders.  
· Civil contempt is encouragement to meet current or future obligations

Ex parte Acker: obligor held in contempt; trial court did not tell her she could have an attorney
· Rules

· §157.163(b)

· To be enforceable by contempt, a decree must set forth the terms of compliance in clear, specific, and unambiguous terms so that the person charged with obeying the decree will readily know exactly what duties and obligations are imposed upon him. 

Termination
Termination

· Big deal in Texas law right now.  ***TEST QUESTIONS???***  There have been a ton of cases in the Tex-SCt on it.  They seem to be interested in it.

· Chapter 161

· Termination proceedings tie in very closely to US SCt constitutional cases, because the SCt has determined that the family relationship is fundamental and so the P-C relationship is constitutionally protected.

· Under those circumstances, you have to think of this as coming very close to a criminal proceeding, which means you will see unusual criminal like rules (right to jury, right to counsel, etc).  This is unusual for family law stuff because family law is so casual comparatively speaking, and in termination hearings, the rules are very strict.

· Child’s rights are not always represented very well, even though the termination is supposed to be in the best interest of the child.  So sometimes the court has to intervene to ensure that justice is done in regards to the child.

· There is a right to counsel in termination cases, and it can be waived.  And so there is a right to effective assistance of counsel.

Abandonment

· Going to prison used to be considered abandonment, and now it’s attacked differently and under §161.001(1)(Q).

· Can you change your mind about your actions before termination and then get rid of the grounds for termination?  No—there are still grounds for termination.  But that does not mean that your parental rights will be terminated. 

· “Three months” and “Six months” means consecutive months

Endangerment

· §161.001(1)(D and E) says the parent must knowingly do it.  Does that mean you have to know you’re the parent?  Can you attribute his conduct before he knows he’s dad?  No… you have to know you’re the parent first.  

· The omission of the word “knowingly” from E’s first prong means that if dad was engaged in really bad conduct that conduct could be used against him even if done before he knew he was dad.

· But if you think it’s your child and you’re suing to be recognized as the parent, you should be supporting your child.

· Drug use during pregnancy, even if you didn’t know you were pregnant, is considered child endangerment.

Support
· The one year of nonsupport means 12 consecutive months all in a block

Procedure

· Conservatorship dispute between Mom and Grandparents and the state is involved.  You’re mom’s lawyer and you don’t like the decision.  So you file a motion for new trial on the 30th day (which is the deadline) and you then get your motion overruled and you file your appeal timely.  You have already lost your appeal because any case in which the state is involved that includes conservatorship or termination of parental rights, there is an accelerated appeal and a motion for new trial does not extend the deadline for filing.

· Also, in a case in which the state is involved and includes conservatorship or termination of parental rights, the case must go to trial within a year or else it’s dismissed.

Chapter 161 Termination of the Parent-Child Relationship
· §161.001: core statute for how to involuntarily terminate the P-C relationship.  Note two things have to be proven: (1) that parent has done something bad and (2) that termination is in the best interest.  

· BOTH MUST BE PROVEN!!!  The evidence can be the same for both… some of the facts will prove part 1 and also may prove part 2.  

· You can do something fairly terrible with regard to the child, but it may be excusable… and under those circumstances, you may lose under subsection 1, but then termination may not be in the best interest of the child because there is an excuse for the bad act in section 1.

· Excuses for what happened under subsection 1 may be considered under subsection 2.

· You can request trial by jury in a termination case.  Why?  Because of the seriousness of this proceeding.

· Notice: the standard is clear and convincing evidence.  This is the highest civil burden of proof.  YOU CANNOT TERMINATE PARENTAL RIGHTS ON ANY STANDARD LESS THE CLEAR AND CONVINCING EVIDENCE.  This is a US SCt mandate!
· What sorts of activities can get your rights terminated

· Abandonment.  Several categories… (A), (B), (C), [the difference between these is A: you leave the kid and say you won’t come back, B: you leave the kid and don’t say whether or not you’re coming back and you’re gone 3 months with no adequate support, C: even if you leave your child and even if you say you’re coming back, it doesn’t matter if you don’t provide support and you don’t return within 6 months], (G), (H) you must know the mother is pregnant, you must not have changed your mind after birth of child, no support, (K) you voluntarily give up your rights, this is paper abandonment, (N) this is constructive abandonment, 6 months in state custody, state must make efforts to return the child and the parent is objectively unable to provide a safe environment, (S) leaving the child with someone who is a certified EMS care provider (like at a fire station or hospital) and you don’t say you’re coming back for the child.

· You can be criminally liable for abandoning your child, unless you abandon your child with a certified EMS care provider.  Rationale: so the kid doesn’t die.

· Endangerment.  (D), (E), these two are the most commonly pled sections for termination, (L) these are really bad things, (M) once you have D or E, you’ve automatically met one of the elements for termination of another child, (P), (R) under R, you don’t have to know that using drugs during pregnancy will hurt the child… excuses like that can be taken into account under subsection 2.

· Nonsupport.  Remember that visitation cannot be conditioned on payment of child support.  But you can try and terminate rights when your ex doesn’t pay, but keep in mind that once you get those rights terminated, your ex’s obligation to pay support is terminated too.  (F), this means nonsupport for a year and then you have 6 months to file... this section also requires that you had the ability to pay. (Q) here you can’t pay because you’re in jail, and you’re intentionally in jail because you committed the crime, and because you intentionally committed the crime, you have intentionally abandoned your child because you’re in jail.  Paulsen says that rich people can arrange for child care for the 2 years they are in prison, which means that rich people will not have their parental rights terminated and poor people will… equal protection violation??

· Failure to follow orders (I)

· See also §161.003 and §161.006 and §161.007… these are other ways to terminate parental rights.

Holley v. Adams: David Adams and Nancy Holley were married and had a kid.  They separated and during the pendency of the divorce, the Nancy voluntarily delivered the child to his father.  The trial court awarded David custody of the child, and Nancy was not required to pay child support.  The father filed a lawsuit to terminate the parent-child relationship between the mother and the parties' son. The trial court ordered termination on grounds that the mother had failed to support the child, that her conduct endangered the emotional well-being of the child, and that termination of the parent-child relationship was in the best interest of the child. The SCt reversed and rendered judgment for the mother. The court held that there was no evidence that the mother had endangered the emotional well being of her child. The court held that a review of the factors presented in the record revealed only evidence that indicated that termination was not in the best interest of the child and that the mother's failure to support her child was excused.
· Rule: 

· An extended number of factors are considered by the courts in ascertaining the best interest of the child. This listing is by no means exhaustive, but does indicate a number of considerations which either have been or would appear to be pertinent.

· (A) the desires of the child; 

· (B) the emotional and physical needs of the child now and in the future; 

· (C) the emotional and physical danger to the child now and in the future; 

· (D) the parental abilities of the individuals seeking custody; 

· (E) the programs available to assist these individuals to promote the best interest of the child; 

· (F) the plans for the child by these individuals or by the agency seeking custody; 

· (G) the stability of the home or proposed placement; 

· (H) the acts or omissions of the parent which may indicate that the existing parent-child relationship is not a proper one; and 

· (I) any excuse for the acts or omissions of the parent. 

· Termination may not be based solely on the determination of best interest.  There must also be an act or omission by the parent as specified by §161.001(1).

· If a parent is not ordered to pay child support, then that parent’s duty to support is excused and the fact that the failure to support is excused is one of the factors to be considered in ascertaining the best interest of the child.

· §161.001

· Notes

· KNOW THE FACTORS!!!!

Holick v. Smith: Mable Jo had two kids, whom she left with the Smiths because she was unable to financially support herself or her kids.  She moved away, got a job, and has not sent any money to the Smiths.  The Smiths seek termination of Mable Jo’s parental rights.  Termination denied.
· Rules

· §161.206

· §161.001

· The evidence in support of termination must be clear and convincing before a court may involuntarily terminate a parent’s rights.  So termination proceedings should be strictly scrutinized.  

· Involuntary termination statutes are strictly construed in favor of the parent.

· Notes

· “Providing for adequate support” and “providing adequate support”: what’s the difference in ordinary English?  “Providing support” means that the parent does it themselves, as opposed to “providing for support” where it means that you make sure the kids has support like you leave the kid with rich people.  Direct vs. Indirect.

· The majority picked the reading of the language that is less reasonable.  Why?

· Because strict scrutiny of termination of parental rights because parental rights are constitutional… the statute must be unambiguous and any ambiguity must be read in favor of the one whose fundamental rights are in jeopardy.

· The less reasonable interpretation, as long as it’s plausible, is okay here because parental termination should not occur because the statute is not clear.

In the Interest of BR: Appellant killed Angela (child’s mother) with a shotgun while the child was 11 months old and in the apartment.  Angela’s parents filed a petition to terminate appellant’s parental rights and to adopt their grandchild… appellant was sentenced to life imprisonment.  Termination granted.
· Rules

· §161.001(1)(E) allows termination if the parents has engaged in conduct or knowingly placed the child with persons who engaged in conduct which endangers the physical or emotional well-being of the child.  In addition, the petitioner must establish that termination is in the best interest of the child.

· §161.001(1)(E) does not require a showing that a parent’s conduct caused an actual adverse effect upon the child… it is sufficient that the child’s well-being be jeopardized or exposed to loss or injury.  
· The specific danger to the child’s well-being need not be established as an independent proposition, but may instead be inferred from parental misconduct.
· Evidence of a parent’s imprisonment may contribute to a finding that the parent engaged in a course of conduct which endangered a child’s physical or emotional well-being.

· Violent or negligent conduct directed at the other parent or other children, even though not committed in the child’s presence may be sufficient to demonstrate a course of conduct under §161.001(1)(E).

· Notes

· Does there have to be proof of trauma to the child?  Here the child is too young to know that his mother was killed in the room next to him.  And he’s too young to know about porn.  So how is the child put in danger?  The court infers danger.  This case fixes Holick v. Smith… which is more theoretical… This case is more how things actually work.  The inference is that someone who makes his own porn and shoots the child’s mother does not care too much about the child.  At some point, conduct is bad enough that the court doesn’t care that there is no specific causal link that is identifiable.  

· You can prove emotional abuse without physical evidence.  Eventually the kid’s emotional abuse will show up.

Ybarra v. Texas Department of Human Services: TDHS sued to involuntarily terminate the Ybarra’s parental rights.  The trial court ruled that Ybarra had violated §161.001(1)(D) by knowingly allowing the children to remain in conditions or surroundings that endangered their physical or emotional well being.  TDHS found that the children were left along in a filthy house while the mother, an alcoholic, worked at a bar.  The state did not meet the burden under §161.001(1)(D), so termination denied.
· Rules

· §161.001: involuntary termination 

· Endanger: to expose to loss or injury or to jeopardize a child’s emotional or physical health

· In order to use §161.001(1)(D), there must be a real threat of injury or harm.  There must be a connection between poor living conditions and the resulting danger to the child’s emotional or physical well-being.

· Notes

· What is the standard of review on appeal?  Clear and convincing at trial, so at appeal it’s could the fact finder reasonable conclude that it was highly probable?
· Custody ≠ Termination.  Loss of custody just means the parent can’t make decisions for the child, can’t make a home for the child, and does not have responsibility of the child.  Termination permanently severs all ties between the parent and child.

In the Interest of ADE: ADE was born and DPS filed a suit for protection of a child in an emergency.  Then they filed for termination.  At trial, the jury found that the father failed to support the child in accordance with his ability.  Father claimed he didn’t know that he had to send money to the state while ADE was in possession of the state.   Termination granted.
· Rules: Each parent has the duty to support his or her child.  A father has the legal duty to support his child, even when not ordered to by the TC to make payments of support.  Occasional gifts are insufficient to fulfill a parent’s obligation of support.

· Notes

· §161.001(1)(Q) allows for termination of parental rights if the parent has knowingly engaged in criminal conduct that results in the parent’s imprisonment and inability to care for the child for not less than 2 years from the date of filing the petition.  But must the state wait until the parent has already been incarcerated for more than 2 years before securing termination of the parental rights, or is a criminal sentence of 2 years or more sufficient to invoke the statute?  The Tex-SCt said that the statute should be read prospectively… so if the parent is convicted and sentenced to serve at least 2 years and will be unable to provide for his or her child during that time, the State may use §Q to ensure that the child will not be neglected.

· Is it common sense to know that if your kids are in state custody that you are to send money to help with their support?  No.

· Is there any indication that he was supposed to know or reasonably should have known or that the state told him that he should have been sending money to the state?  No.

· If I was this guy’s lawyer, what should I argue to defend against termination?  Parental rights are fundamental and he doesn’t have notice that his parental rights will be terminated… so his procedural due process rights are being violated.  How can one’s parental rights be terminated when you have no notion of what is putting in jeopardy of losing your parental rights?
· What is the standard of review on appeal in this case?  Trial was clear and convincing evidence, so appeal is whether or not there is some evidence to support the trial court’s ruling.

· Isn’t it fair to say that in ADE, the court really bent over backwards on appeal to approve what the trial court did… and in Ybarra, the court sifted through the evidence to find any little bit of evidence to find that the mother had a chance of providing for her kids.  This shows us that depending on the court of appeals you get, you can get a very different result on appeal.  Both these cases are Corpus Christi.  SO WHAT’S THE DIFFERENCE BETWEEN YBARRA AND ADE???  Paulsen thinks that there was more evidence for termination in Ybarra than there was in ADE.  The difference is the standards of review.  Paulsen said that if you used Ybarra’s standard of review in ADE and vice versa, the results would have switched too.

Texas Department of Human Services v. EB: TDHS sued for termination of the parent-child relationship between EB and her two minor daughters.  The jury charge was submitted as two broad form questions (one for each child) but each question included multiple independent grounds for termination.  Did the charge violate the mother’s due process rights?  No.  The jury agreed that the mother had endangered the child by doing one or more things listed in §161.001(1).
· Rules: A single broad form question incorporating 2 grounds for termination permits the state to obtain an affirmative answer without discharging the burden that the jury conclude that a parent violated 1 or more of the grounds for termination under the statute.

· Notes

· There are indications that broad form submissions might be going away.

· §107.013(a) provides that an indigent parent facing possible termination of parental rights is entitled to appointed counsel.  If both parents face termination, they are entitled to separate counsel unless the court finds that the interests of the parents are not in conflict.

· Along with right to counsel is a right to effective assistance of counsel.

· Legal errors not objected to at the trial level cannot be considered on appeal… even considering the importance of the parent-child relationship.

· If less than a majority find for a violation of D and less than a majority find for a violation of E, say 5 each, then it’s looked at cumulatively and it’s counted as a vote of 10 jurors for termination.  

· If 10 grounds were submitted to the jury and each ground was voted on by 1 juror each, then there would be 10 votes for termination and 2 against… termination granted.

In the Interest of CH: What is the appropriate appellate standard to review the factual sufficiency of the evidence in parental termination cases, in which the burden of proof at trial is by clear and convincing evidence?
· Rules

· The appellate standard for review termination findings is whether the evidence is such that a fact finder could reasonably form a firm belief or conviction about the truth of the State’s allegations.

· The SCt can only decide issues of law.

· Notes

· Is a de novo review constitutionally required of termination cases?  Undecided.

· This decides the discrepancy between Ybarra and ADE.  They addressed the issue because 7 courts of appeals thought one thing and 7 thought the other thing.  Houston was divided too.

· The actual standard is whether the evidence is such that the fact finder could form a firm belief or conviction about the truth of the state’s allegations

[image: image1]
· Trial court sees the entire pile of evidence.  Appellate court doesn’t see that much, but they have to see some
· For a regular civil case, you need “preponderance of the evidence” at trial level.  Let’s call what’s needed on appeal x (which is less than preponderance of the evidence).  For termination rights, trial court needs to see a “clear and convincing” amount of evidence.  How much is needed at appeal?  What the TX-SCt did in In the Interest of CH is say that you need more than x evidence, let’s say x+y
In the Interest of LMI: A 15 year old girl gave birth to twin boys.  A friend of hers, an older cop, arranged for his sister-in-law, the Monteguts, to take in the children… and the boys have been with the Monteguts for years.  When the boys were 5 months old, the parents of the children signed sworn affidavits of voluntary relinquishment of their parental rights.  They changed their minds a few days later.  The father is claiming that he couldn’t read the affidavit so it’s unenforceable.  The SCt rejected this argument because he didn’t bring it up at the trial court level.  
· Rule: Anything you don’t bring up at the trial level cannot be brought up at appeal.

· Notes

· All sorts of interesting issues, but it comes down to the fact that mother and father didn’t raise these issues at trial court or appellate court.

· Preservation of error problem: there is none preserved.

· Apparently they did bring up this constitutional issue at the trial court, but that they weren’t specific enough and so the trial court didn’t address it very much.

· What is the proper burden of proof to show that a voluntary affidavit of relinquishment of parental rights is good… that it was a voluntary affidavit?  Burden is on the person trying to set aside the affidavit and it’s preponderance of the evidence.  

Paternity and Adoption

Chapter 160: Uniform Parentage Act
Matter of Baby M: Contract between Sterns and Whiteheads… Stern’s sperm would be implanted into Whitehead and she would give birth to a baby, she would turn over the baby to the Sterns in exchange for $10,000. The Sterns (bio dad and his wife) want enforcement of the surrogacy contract.
· Rules

· Surrogacy contracts are invalid because they violate law and public policy.

· Surrogacy contracts guarantee permanent separation of the child from one of its natural parents.  Public policy has been that children should remain with and be brought up by both of their natural parents to the extent possible.

· Surrogacy contracts totally disregard the best interests of the child.

· Termination of parental rights cannot be based on contract, but may be granted only on proof of the statutory requirements.

· The right to procreate is the right to have natural children, whether through sex or through artificial insemination.  The custody, care, companionship, and nurturing that follow birth are not parts of the right to procreation.

· Notes

· Right to procreate does not include the right to custody.

· The termination of Mrs. White’s parental rights was irrevocable, even before the baby was born.  

· The TC said that the termination was in the best interest so termination is granted… but best interest alone is not enough for termination… there must be an act or omission on the part of the parent.

· Public policy considerations

· Children should be brought up by both of their natural parents if possible.  The rights of both the natural parents should be equal.

· This contract is a sale of a child, and sales of children are completely against public policy.

· Why is a surrogacy contract different than adoption?

· Forces adoption regardless of suitability

· Forces adoption regardless of mother’s feelings

· Exchange of money

· Constitutional issues in this case

· Right of procreation, but this does not include custody and termination.  Custody ≠ Procreation.  His rights to procreate were not affected because he was allowed to procreate.

· Right of companionship of your child.  Court agreed with this argument because they say this is a fundamental right.  

· Once you establish custody, then visitation needs to be determined.  Custody is based on best interest of the child, and they awarded custody to the father.  The mother will be allowed custody, though.

· Surrogacy sections in the code… §160.751 et seq.

Johnson v. Calvert: Mark and Crispina were unable to have a child, but they made a zygote which got implanted into Anna, who was to give the child to Mark and Crispina when the baby was born.  Mark later learned that Anna had suffered several miscarriages and stillbirths.  Anna threatened to not give up the child.  Mark and Crispina filed a lawsuit to be declared the legal parents of the unborn child.  Who is the mother of the child?
· Rules

· When maternity is disputed, genetic evidence derived from blood testing is admissible into evidence,

· There is a rebuttable presumption of paternity—or maternity—on the finding of a certain number of genetic markers.

· Giving birth may be a method of establishing maternity, but it is not exclusive.  Blood test evidence is an alternative to proof of having given birth.

· The intent of the parties was for the married couple to donate their genetic material to a third party, and for the wife to be the child’s mother.  The woman who intends to bring about the birth of the child and raise the child as her own is the natural mother of the child.
· A woman who enters into a gestational surrogacy arrangement is not exercising her own right to make procreative choices; she is agreeing to provide a necessary and profoundly important service without any expectation that she will raise the resulting child as her own.

· Notes

· Distinguishable from Baby M, because in Baby M it was the natural parents fighting against each other.  In this case, the natural parents are fighting against a surrogate who is not genetically related to child.

· This kind of surrogacy contract is not against public policy because the surrogate mother is not the parent.

In the Interest of OGM: Wife got her tubes tied.  Then she and her husband decided that they wanted another child.  So they had her eggs fertilized and the pre-embryos were frozen.  They tried to have a baby and it didn’t work.  They had an agreement that if they got divorced, the remaining embryos would be destroyed.  They were divorced.  They stayed friends and one day went to the clinic to try again and this time she got pregnant.  Then he got remarried.  Issue: whether a biological father should be denied paternity to a child born through in vitro fertilization from a frozen pre-embryo conceived during marriage but implanted into the biological mother after divorce.  The Court determines that the ex-husband is the father of the child
· Rules

· The man who is named on the birth certificate is presumed to be the father

· §160.202

· §160.203 provides that a statement of paternity executed is prima facie evidence that the child is the child of the person executing the statement, and the person has an obligation to support the child

· Notes

· Professor George worked on this case

· Wife’s argument was that after divorce, he was the status of a sperm donor and therefore the sperm donor statute controls. (§151.101).  The court rejects this argument and says that in vitro fertilization is not the same as artificial insemination.  

Davis v. Davis: This is the putative marriage case… same facts as Davis v. Davis above.  Is the child born of Mary Nell a legitimate child of the marriage?

· Rules

· Lord Mansfield’s rule has never been a bar to the truth.

· There is no rule of law that prevents the fact of illegitimacy from being shown if other evidence exists.

· Notes

· Lord Mansfield rule: can’t bastardize your own child… any child born of the marriage is the child of the husband

· Nancy’s child is Charles’ child; Mary Nell’s child is not.

· You can question paternity in a divorce case today.

Lehr v. Robertson: Jessica was born out of wedlock.  Her mother, Lorraine Robertson, married Richard Robertson eight months later.  When Jessica was two, Richard filed an adoption petition.  Lehr claims he is Jessica’s father, and even though he has never supported Jessica and has rarely seen her, he is trying to fight the adoption.
· Rules

· Texas: 160.402

· If one parent has an established custodial relationship with the child and the other parent has either abandoned or never established a relationship, the EP clause does not prevent a State from according the two parents different legal rights.

· Notes

· George is shocked by this, but it has been upheld by the SCt.

· Putative father registry: a man who files with that registry demonstrates his intent to claim paternity of a child born out of wedlock and is entitled to receive notice of any proceeding to adopt that child.

· Bio dads who had never supported and rarely seen their children are denied standing to contest adoption.

In the Interest of JWT: Larry and Judy conceived a child while living together.  But Judy was married to Randy at the time… they were going to get divorced, but they got back together.  Larry had paid for medical bills and took an active roll in during the pregnancy.  Larry basically took responsibility for the child.  JWT was born and Judy and Randy wouldn’t let Larry have contact with the child.  Court ordered blood tests excluded Randy as the father.  May a bio dad be denied an opportunity to establish his paternity and claim parental rights?  
· Rules

· If, when a child is born, the mother is married to someone other than the bio dad, her husband is presumed to be the child’s actual father, and this marital presumption may not be attacked by any party outside the marriage except a government entity.

· A paternity suit may be brought at any time by a number of other interested parties whose standing to se does not depend on the absence of the presumed father.

· This case does not hold that the Texas Constitution guarantees every natural father ties wit his illegitimate offspring.  The Court does say that one who is arbitrarily prevented from attempting to establish any relationship with his natural child, after making early and unqualified acceptance of parental duties as Larry has done, is denied due course of law under the Texas Bill of Rights.

· The Texas statutes that deny a putative father’s standing to sue with regard to a child who has a presumed father and prevent the bringing of any SAPCR in which a presumption of paternity may be rebutted.

· Notes

· When may a biological father have standing to sue?  When the child he claims does not have a presumed father.

· When there is a presumed father, what must a bio dad depend on to sue?  Request of another… either husband or wife questioning paternity… the bio dad himself may not initiate the proceedings himself.

· What is the “due course of law” amendment that we have?  It’s more due process protection than we have in the US Constitution.

Dreyer v. Greene: Kathleen and Thorne were getting a divorce.  There were three kids that were declared children of the marriage in the divorce pleadings.  In the final divorce decree, the trial court found that Kathleen and Thorne were the parents of the three children as Kathleen had alleged.  Later Kathleen filed suit to establish that Philip Greene was the biological father of her two 5 year old twin boys.  Does a finding in a divorce decree that the husband and wife are parents of certain children bar a later action by the children to establish that someone else is their biological father?  Yes.
· Rules:  The court found that the divorcing people were the parents of the children.  The trial court’s findings constitute adjudication that the ex-husband was the biological father of the two children.  The TC had jurisdiction to make the determination.

BML v. Cooper: The attorney general filed a petition to establish paternity on behalf of BML.  The petition alleged Cooper as the father and requested paternity tests.  Jones (the mom), BML, and Cooper all submitted to blood tests, which excluded Cooper as the father.  Case dismissed.  Later Jones filed a motion for trial de novo and ordering new tests.  She submitted a letter she received from a doctor who was sent to the lab to analyze Cooper’s blood samples who thinks that the blood he checked was not that of Cooper’s.  BML is suing Cooper to establish paternity.  TC granted summary judgment because they held that BML was precluded from bringing an independent action because of the prior trial of that issue.
· Rules

· The preclusive effect of prior judgments extends beyond parties named in the suit and applies to the privies of those parties.  A privy is one who is so connected in law with a party to the judgment as to have such an identity of interests that the party represented the same legal right in the previous suit.  Privity is not established by the mere fact that persons may happen to be interested in the same question or in proving the same facts.

· The Family Code codifies the definition of a child’s privies.  A child is not a necessary party to a paternity suit.  Others who may bring such a suit include a parent and a governmental entity.  A presumption exists that, in a trial on the merits, the party bringing the paternity suit will adequately represent the interests of the child.

· Since Cooper did not meet the presumption by showing that there was adequate representation of the interests of the child.

· Public policy: Fiscal, emotional, and informational interests in establishing paternity can outweigh the societal interests in finality of judgments.  

TWE v. KME: Tommy and Karen were married in 1979.  Karen gave birth to LWE, who was the child of another man.  Tommy knew that, but he raised LWE as his own.  Karen filed for divorce and claims that Tommy is not the father so he can’t have custody.  Tommy is suing for custody.  
· Rules

· Even though a man is not the biological father of a child, his six months’ possession of the child before suit gives him standing to seek custody.

· §160.101

· §153.131(a)

· §102.004

· Notes

· Tommy does not have the same footing as Karen does, because Karen is a parent.

Chapter 162, Subsections A and F: Adoption


What we should have gotten from the course…
· Marriage relationship.  License requirements.  Proxy marriages.  72 hour waiting period.  Waiting period after divorce.  Under 18 years old.  Who can conduct a marriage ceremony?  Ceremonial marriages: “formal marriages.”  Common law marriages.  13 states recognize common law marriage.  Attempts to limit common law marriage.  Putative marriages: impediment to the current marriage.

· Validity of the marriage.  How can you attack a marriage?  Fraud?  Difference between void and voidable marriage.  A marriage can be voided by those other than the two married people.  How can a marriage be void: bigamy, consanguity, etc?  Voidable marriage can only be voided by a party to the marriage:  such as under the influence, fraud, underage (parent/guardian can get involved), concealed divorce, incapacity, time limits involved.  Etc…

· Rights, powers, and duties that arise from the marriage relationship.  Duty to support your spouse (genderless: not just husband’s duty anymore)--even if you have to spend your separate property.  Temporary alimony.    

· Bases for dissolving the marriage relationship.  No fault divorce.  Insupportability (this has nothing to do with being able to support your spouse).  Fault grounds for divorce: cruel treatment; adultery; abandonment; felony.  Living apart is not truly fault grounds; same with being confined to a mental facility.  Physical/mental cruelty can also be a basis for tort suit; and therefore are not limited to community property recovery.

· Requisites for divorce.  Residency requirements in state and county.  Military differences.  Non-resident spouse/jurisdictional issues.  

· During divorce.  Pleadings:  need to know what a petition for divorce looks like.  Evidentiary facts need not be pleaded; because public record.  When a SAPCR must be joined; determining rights and duties of parents; conservatorship; presumption of joint conservatorship; possession and access; child support.  Temporary orders.  Mediation requirement.  What happens during pendency of divorce.  Protective orders.  Name change.  ADR.  Waiting period.  “Rocket docket” if you don’t show up, your case is dismissed.  

· Children.  Parent-child relationship.  Tender-years doctrine no longer applies.  Children born out of wedlock.  Paternity suits.  Children born via assisted reproduction (in and out of marriage).  Servicing contracts (surrogate; egg donor).  Terminating parental rights.  Constitutional issues involved.  Adoption.  Enforcement of child custody.  Effects of a mobile society.  When a grandparent can petition to have access (constitutional issue).  

· Misc.  Court system; use of associate judges; Harris County District Courts; local rules.

Beyond a Reasonable Doubt 


(Criminal Standard)





Clear and Convincing


(Termination Standard)





Preponderance of the evidence


(General Standard)





The blue arrow represents the level of evidence needed at the trial level.


The red arrow represents the level of evidence needed at appellate level in termination cases.


The green arrow represents the level of evidence needed at appellate level in general cases.





Why the difference between the red and green arrows?  Because a constitutional right is involved with termination cases… so they are subject to stricter scrutiny.
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