Criminal Procedure, Professor Carnahan, Spring 2004

We will not be tested on Title III.
Chapter 1: The Criminal Process

A. Steps in the Criminal Process

a. The Reported Crime (someone reporting the crime is usually how they get their tips)

b. Pre-arrest Investigation

i. Reactive (the crime has already happened)

ii. Protocol (acts that police do to prevent crime; how far can they go in approaching people on the street)

iii. On Scene (when the cops come upon the scene themselves; not reported)

iv. Prosecutional (prosecutor’s office can initiate an investigation on their own)

c. Arrest 

d. Booking 
e. Post-arrest Investigation 

f. Decision to Charge 

g. Filing the Complaint

h. Magistrates Review of Arrest 

i. The First Appearance

j. Preliminary Hearing 

k. Grand Jury Review 
l. Filing of Indictment/Information 
m. Arraignment 

n. Pretrial Motions

o. The Trial 
p. Sentencing (barely touched on in class)

q. Appeal (will not be covered)

B. Constitution sets up framework for government; the amendments 4, 5, 6, 8 pertain to crim pro; these were ratified to protect citizens from arbitrary government and to secure other protections (jury trial, counsel, right against self incrimination).  The amendments were set out to protect us from the FEDERAL government.  

C. Purpose of bill of rights: limit the federal government.

a. 4th Amendment: The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

b. 5th Amendment: No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, … nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law…

c. 6th Amendment: In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witness against him; to have compulsory process for obtaining witness in his favor, and to have the Assistance of Counsel for his defense.

d. 14h Amendment, §1: All persons born or naturalized in the U.S., and subject to the jurisdiction thereof, are citizens of the U.S. and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the U.S., nor shall any State deprive any person of life, liberty, or property, without due process of law, nor deny to any person within its jurisdiction the equal protection of the laws.
D. Failures

a. Powell v. Alabama: In a capital case, where the ( is unable to employ counsel and is incapable of adequately defending himself, the Due Process Clause requires that effective counsel be appointed for him.  7 blacks were charged with the rape of 2 white girls.  The 7 were all young, ignorant, and illiterate.  They came from other states and had no friends or family in the immediate area.  Six days after indictment and arraignment at which they were not represented by counsel, the 7 boys were tried and found guilty.  The right to a hearing is among the immutable principles of justice which inhere in the very idea of free government.  The right to a hearing has always included the right to counsel, for the right to be heard is often useless unless it includes the right to be heard by counsel.  The failure of the TC to give the boys reasonable time and opportunity to employ counsel was a denial of due process.  The failure of the TC to make an effective appointment of counsel was also a denial of due process.
i. Notes

1. This case is limited to capital cases.
2. What was the court looking at?  14th amendment; due process clause.

3. What is due process?  Substantive vs. Procedural.  Procedural: notice of trial, getting a trial.  Substantive: denial of a fair trial.  

4. Due process is denied if a trial is conducted in such a manner that it is…

a. Shocking to the universal sense of justice

b. Offensive to the common and fundamental ideas of fairness and right

5. Within the procedural protection afforded by the constitutional guaranty of due process is whatever is…

a. Implicit in the concept of ordered liberty 

b. Essential to the substance of a hearing.

6. Does guilt matter here?  No.

b. Betts v. Brady: There was no right to state-appointed counsel in every case in which a (, charged with a crime, was unable to obtain counsel.  The inmate was indicted for robbery. He requested that counsel be appointed. The state judge advised him that it was not the local practice to appoint counsel for indigent (s except in prosecutions for rape and murder. The inmate was found guilty. The Court determined that the 14th Amendment did not strictly require that a ( be appointed counsel at a trial for every criminal offense. The inmate was not deprived of his liberty without due process of law because the 6th Amendment guarantee of counsel only applied to trials in federal courts, and the 14th Amendment did not incorporate that guarantee. In most states, appointment of counsel was not a fundamental right, but was deemed a matter of legislative policy.
i. Notes

1. Overruled in 1963
2. Does counsel have to be appointed in every case, specifically robbery?  The SCt was not willing to say that counsel should always be provided, because it would mean everything from traffic tickets to capital cases.

c. Brown v. Mississippi: A confession obtained by inflicting physical pain during interrogation is not admissible against the accused.  Three (s were accused of killing a white man.  One of the accused was taken to the home of the deceased where several white men twice hung him from a tree while trying to obtain a confession.  He refused to confess, and was later transported to the jail.  En route, he was severely beaten and told that if he did not confess the beating would continue; he confessed.  The other (s were subjected to the same beatings until they confessed also.  At trial the confessions were admitted over objections and the jury was told to make a determination of whether the confessions were coerced.  They were convicted.  The SCt reversed the conviction.  The method employed by interrogating officers to obtain the confessions was so shocking as to offend principles of justice so rooted in the traditions and conscience of our people as to be ranked fundamental.
i. Notes

1. Now the burden is on the prosecutor to show, by a preponderance of the evidence that no coercion occurred.

2. At this time, the 5th amendment right against self-incrimination did not apply to states.

3. What’s wrong with coerced confessions?  They are unreliable; anyone will confess to something if you beat them enough.

E. The 14th Amendment: The Incorporation Debate
a. Barron v. Baltimore, 1833: none of the Bill of Rights guarantees binds the states

b. The 14th Amendment imposes limits on state action

c. Slaughter House Cases, 1873: The privileges and immunities clause protects only those that exist by virtue of national citizenship, which did not include the rights guaranteed by the Bill of Rights

d. The 14th amendment absorbs the entire Bill of Rights and makes each right applicable to the states, but creates no rights other than those found in the Bill of Rights.

e. A due process violation gets an automatic reversal and the only thing that has to be proven to get the reversal is that there was a due process violation. (Know this)

f. Duncan v. Louisiana: 14th Amendment due process guarantees a right of jury trial in all state criminal cases which, were they to be tried in federal court, would come within the 6th Amendment’s guarantee.  Duncan, a black youth, was convicted in Louisiana of simple battery and sentenced to 60 days imprisonment and to pay a find of $150.  Before trial, Duncan requested a jury trial, but his request was denied.  Under Louisiana law, a jury trial is guaranteed only in cases where capital punishment or imprisonment at hard labor may be imposed.  After his conviction, Duncan appealed on the basis that denial of a jury trial violated his 6th and 14th Amendment rights.  The SCt reversed.  Any “serious” crime tried in a federal court comes within the 6th’s guarantee of a jury trial.  Trial by jury in such serious criminal cases is so fundamental to the American scheme of justice that it cannot be denied by state courts.  The possible penalty for a particular crime is of major importance in determining if it is serious.
i. Notes

1. Incorporation Debate Positions (know these):
a. Total Incorporation: 14th Amendment incorporates the entire bill of rights

b. Selective incorporation: there must be a reasoned analysis on a case by case basis on each right of the bill of rights to determine whether or not it’s fundamental

i. View today

ii. Subviewpoint: Fundamentalists: anything that is a fundamental right should bind the states

c. No incorporation: none of the bill of rights are to be incorporated

2. This case illustrates selective incorporation.

3. All criminal procedure rights in the Bill of Rights have been held to be part of due process, except: 

a. Right to a grand jury

b. Prohibition of excessive bail and fines (which all states provide, so it has never been addressed by SCt)
4. The 6th amendment only applies to criminal trials.

F. The Criminal Process

a. Legitimacy of the American criminal process ultimately depend on 
i. Accuracy of verdicts
ii. Fairness of the procedure
iii. Honoring the presence of certain limitations on the power of government to find or use evidence
iv. Efficiency

Chapter 2: 4th Amendment: An overview

A. Reasonableness Clause: The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, 

B. Warrants Clause: no warrants shall issue, unless (1) upon probable cause, (2) supported by oath or affirmation, and (3) particularly describing the place to be searched, and the persons or things to be seized.

C. The 4th Amendment and the States

a. Exclusionary Rule: a rule precluding the introduction at trial  of evidence unlawfully obtained in violation of the federal constitutional safeguards against unreasonable searches and seizures

b. Wolf v. Colorado: While the 4th Amendment’s prohibition against unreasonable searches and seizures is incorporated under the due process clause of the 14th Amendment and thus is binding upon the states, the federal exclusionary rule is not binding on the states.  Appointment books were seized from Dr. Wolf’s office.  Partly on the basis of this evidence, Dr. Wolf was convicted in a state court of conspiracy to commit abortion.  Under Colorado law, evidence seized in an unreasonable search and seizure is admissible against the accused.  Had the case been brought in federal court, the evidence would have been inadmissible under the exclusionary rule as being in violation of Dr. Wolf’s 4th Amendment rights.  The SCt said that the exclusion of illegally obtained evidence is not fundamental to the concept of ordered liberty.  It is merely one means of securing compliance with the 4th Amendment and thus deterring unreasonable searches and seizures.  The states are free to fashion other remedies to deter violations of (’s due process rights, as long as they do indeed provide some means of redress.

i. Notes

1. NOT GOOD LAW!!!

2. Rationale: it deters the police from violating the 4th amendment.  It essentially polices the police.

D. The Reach of the 4th Amendment

a. U.S. v. Verdugo-Urquidez: A Mexican resident was arrested on drug charges and brought to the U.S. for trial.  While in the U.S., DEA agents entered and seized property from (’s Mexican residences without a search warrant.  Does the 4th Amendment apply to searches and seizures by U.S. agents of property that is owned by a non-resident alien and located in a foreign country?  No.  

b. Burdeeau v. McDowell: The 4th Amendment only limits governmental action.  It does not reach private searches or seizures.  

c. So the 4th is not violated if a landlord searches her tenant’s possessions.

d. The 4th is implicated if there is police instigation or participation, such as when an officer requests a landlord to search through her tenant’s belongings or assists in the process.
E. The Exclusionary Rule

a. Weeks v. U.S.: Evidence obtained in an unlawful search and seizure by federal agents may not be used against the ( in a federal prosecution, but if obtained by state agents, it can be used.  Police arrested Weeks at work without a warrant; other officers, also without a warrant, went to (’s house.  A neighbor told them where the key was kept, and they searched Week’s room and took possession of lottery tickets and various other papers, which they turned over to the U.S. Marshal.  The Marshal, also without a warrant, then went to (’s house and obtained additional evidence.  The SCt reversed the conviction and said that the 4th Amendment protects all citizens from unreasonable searches and seizures by federal officials.  If evidence seized in violation of the 4th Amendment may be used against a citizen accused of an offense, its protections are of no value.
i. Notes

1. NOT GOOD LAW!!!!  This case is pre-exclusionary rule

2. Silver Platter Doctrine: Because the court in Weeks only applied the exclusionary rule to evidence seized under federal authority, this left local police free to conduct unreasonable searches and seizures and then deliver the evidence to federal prosecutors “on a silver platter.”

b. Byars v. U.S.: the Court ruled that this silver platter doctrine did not apply to evidence obtained unlawfully during a search that was a joint state-federal venture.  Evidence excluded.
c. Gambino v. U.S.: state officers, acting alone, conducted a search on behalf of the federal government, and the Court ruled that the silver platter doctrine did not apply.  Evidence excluded.
d. Rochin v. California: ( swallowed capsules containing morphine.  The cops tried to extract the capsules, then arrested (, took him to the hospital, and had his stomach pumped.  The Court prohibited the admission of the capsules saying: This conduct shocks the conscience.  Illegally breaking into the privacy of the (’s homes, struggling to open his mouth, and the forcible extraction of his stomach’s contents is bound to offend even hardened sensibilities.  Evidence excluded.
e. Mapp v. Ohio: In a prosecution in a federal or state court, the 4th Amendment forbids the admission of evidence obtained by an unreasonable search and seizure.  When 3 Cleveland cops knocked on the door of her house, ( refused to admit them without a search warrant.  The cops had information that a person wanted for questioning regarding a bombing was hiding in the Mapp house.  Being refused admission, the cops forcibly entered, waiving a piece of paper they claimed was a warrant and proceeded to search the house.  They found books and pictures they deemed to be obscene and unlawful.  Mapp was convicted.  SCt reversed.  If unlawfully seized material could be admitted as evidence, the 4th Amendment right to be secure against unlawful searches and seizures would be of no value.  The purpose of the rule is to deter violation of the right by the only effective way—by removing the incentive to disregard it.
i. Notes

1. GOOD LAW!!!

Chapter 3: Passing the Threshold of the 4th Amendment

A. What is a Search?

a. Katz v. U.S.: The 4th Amendment protects a person from search and seizure if, under the circumstances, he has a justifiable expectation of privacy, regardless of whether an actual physical trespass occurred.  Katz was arrested and convicted for transmitting betting information by telephone to another state in violation of a federal statute.  At trial, the prosecution introduced recordings of phone conversations Katz had made.  These recordings were made by attaching a recording and listening device to the outside of a phone booth that Katz used to make his calls.  There was no search warrant.  The government used this device only after it had made an investigation which indicated that the phone booth was being used to transmit such information, and they only recorded conversations that Katz personally had.  The SCt ruled that there was a search and seizure.  The 4th Amendment protects a person’s justifiable expectations of privacy and protects people and not places.  Whatever a person knowingly exposes to the public, even in his own home, is therefore not protected by the 4th Amendment, but what a person keeps private, even in a public place, may be protected.  Even though the phone booth was a public place, and there was no physical trespass (the device was on the outside of the booth), there was a search because the government violated the privacy upon which Katz justifiably relied.  There is also a seizure even though no tangible property was taken because the recording of a statement overheard, even if there is no trespass, is a seizure.  Although the government reasonably believed that the phone booth was being illegally used, and their search and seizure was limited in both scope and duration, the action cannot be upheld because there was no search warrant.

i. Notes

1. Katz rejects the old rule which held that there was no search unless there was a physical trespass and substitutes a new rule based on the (’s expectation of privacy.
2. The privacy concept turns on action of the (.

a. If ( had engaged in conversation in a public place that was audible to others, there would be no search.

b. If ( had engaged in a loud conversation even in his own home which was audible to a person standing outside the door, there would be no search since the conversation was exposed by the ( to the public.

3. Concurring opinion’s formula for determine whether police conduct constitutes a search:

a. Step 1: A person must have exhibited an actual (subjective) expectation of privacy.

b. Step 2: That the expectation be one that society is prepared to recognize as reasonable.

4. Why does having a conversation in a phone booth mean you have a reasonable expectation of privacy?  Because you’re seen, not heard.

a. If you’re yelling so that someone outside the booth could hear you, there is no expectation of privacy.

5. There is no expectation of privacy in what is revealed to the public

b. Berger v. New York: SCt declared a NY wiretapping statute unconstitutional because it permitted law enforcement officers to obtain a judicial order to conduct electronic surveillance without particularizing the crime being investigated and the conversations they expected to hear.

c. Is there an expectation of privacy in a public bathroom?  In the stalls, definitely.  Elsewhere, up for debate.

d. U.S. v. White: The 4th Amendment does not protect a person from having his conversations with an associate recorded by that associate or transmitted to a recording or listening device located elsewhere.  A government informer had engaged White in numerous conversations. During these conversations, the informer carried a concealed radio transmitter which transmitted the conversations to federal agents who had a listening and recording device.  Additionally, while the conversations were carried on in the informer’s house, an agent, with informer’s consent, hid in the kitchen and overheard the conversations.  The federal agents did not obtain a warrant or a court order before engaging in this activity.  In affirming the conviction, the court says that a person does not have a justifiable and constitutionally protected expectation that a person with whom he is talking will not reveal that conversation to the police, testify as to the conversation, or transmit the conversation to third parties.  No matter how strongly a person trusts an associate, this expectation that the associate will be faithful is not protected by the 4th Amendment if it turns out that the person is an informant or a government agent.  When a person voluntarily engages in a conversation with another, he risks the chance that the other person will relate the conversation to the police.  The recordings are allowed because the informant could testify as to the conversation… the recording serves the same function but with increased reliability and accuracy.
i. Notes

1. False friend: a person who pretends to be one’s friend, but when they are told incriminating information, the person goes and tells the authorities
2. What is revealed to a friend in privacy is no longer private; it is not reasonable to have an expectation of privacy

e. Lewis v. U.S.: a federal agent misrepresented his identity and stated his willingness to purchase narcotics, and was invited into petitioner’s home where an unlawful narcotics transaction was consummated.  The court found no violation of the 4th amendment.

f. Smith v. Maryland: The warrantless installation of a pen register to record numbers dialed from an individual’s home telephone does not violate the individual’s legitimate expectations of privacy.  McDonough was robbed; she described the robber and an automobile she observed near the crime to the police.  She later saw the car driving past her house and received obscene and threatening phone calls from a man identifying himself as the robber.  At the request of the police, but without a warrant or court order, the phone company installed a pen register at its offices to monitor and record numbers dialed from (’s home.  The register revealed that ( had called McDonough, and on the basis of this and other evidence, police obtained a warrant to search his home.  The SCt affirmed the conviction.  Users of the telephone must realize that they are conveying information about the numbers they dial to the phone company.  They typically realize that the phone company has facilities for recording such numbers for a variety of purposes.  The fact that ( dialed the numbers from his home phone is immaterial; the phone company obtains the information regarding numbers dialed in the same way, regardless of where the phone is located.  A person does not harbor a legitimate expectation of privacy in information he voluntarily turns over to third parties.
i. Notes

1. There is no expectation of privacy in numbers dialed into the phone.  Once the number you are dialing is revealed to the phone company, it is in the public domain and is available to the government.

2. In response to Smith, Congress passed legislation prohibiting the installation of pen registers, except for maintenance and testing, without a court order.

g. U.S. v. Knotts: agents installed a radio transmitter, which emitted periodic signals, in a five-gallon drum of chloroform picked up by (.  By use of the transmitter, the police monitored the suspect’s movements from the store to a secluded cabin belonging to co-(.  Based on this information, a search warrant was secured.  The court said the surveillance was not a 4th Amendment search because a person traveling in a car on public roads has no reasonable expectation of privacy in his movements from one place to another.  Monitoring the movement of the drum within the cabin or any way that would not have been visible to the naked eye from outside the cabin would have been a violation.
h. U.S. v. Karo: the warrantless monitoring of a beeper in a private residence, a location not open to visual surveillance, violates the 4th Amendment rights of those who have a justifiable interest in the privacy of the residence.

i. U.S. v. Place: DEA agents at LaGuardia Airport in NY subjected a passenger’s luggage (that was in a public place) to a sniff test by drug dogs trained to identify narcotics.  The Court said that a canine sniff by a well-trained narcotics detection dog does not require opening the luggage, so it is limited disclosure only to the presence of narcotics.  No 4th amendment violation.
j. Indianapolis v. Edmond: the 4th Amendment was not implicated when officers walked a narcotic-detection dog around the exterior of an automobile on a public road.

k. Open field doctrine: An open field falls outside the scope of the 4th Amendment’s protection because a person does not have a reasonable expectation of privacy regarding activities occurring in open fields, so cops can search an open field.

i. There is a difference between the right of a landowner to exclude and the expectation of privacy.

l. Curtilage: an enclosed area occupied by a dwelling, grounds, and outbuildings.
i. U.S. v. Dunn: Searching the curtilage of a house would be a violation of the 4th amendment.
ii. Factors used to define curtilage: 

1. The proximity of the area claimed to be curtilage to the home, 

2. Whether the area is included within an enclosure surrounding the home

3. The nature of the uses to which the area is put

4. The steps taken by the resident to protect the area from observation by people passing by.

m. California v. Ciraolo: Flying a plane within navigable airspace for surveillance of the curtilage of (’s home was not a search because that area, while surrounded by a fence, is not protected from the view of those above it.  If a neighbor or a telephone lineman could have seen the marijuana, it is exposed to anyone… including the government.
n. Florida v. Riley: A cop observed the interior of a partially covered greenhouse while circling above in a helicopter.  The court said that’s okay because any member of the public could have legally been flying over the property and observed the greenhouse.

o. California v. Greenwood: Officers searched through plastic garbage bags left on the curb in front of a house for trash pickup.  The Court ruled that a person does not have a reasonable expectation of privacy in garbage left outside the curtilage of a home for trash removal.  This is because trash is placed at the curb for the express purpose of conveying it to a third party (the trash collector) who might himself have sorted through the trash or permitted others (the police) to do so.
p. Dow Chemical v. U.S.: EPA agents photographed Dow’s outdoor industrial complex with a standard precision aerial mapping camera.  The court said that the area photographed was not an area immediately adjacent to a private home, where privacy expectations are most heightened, and upheld the use of the camera.  Commercial compound… less expectation of privacy.
q. Kyllo v. U.S.: When the police obtain by sense-enhancing technology any information regarding the interior of the home that could not otherwise have been obtained without physical intrusion into a constitutionally protected area, that constitutes a search, at least where the technology in question is not in general public use.  The police had aimed a thermal-imaging device at petitioner's residence after a police detective suspected that petitioner was growing marijuana. Based on the thermal-imaging information, police obtained a search warrant for the residence.  Since thermal imaging technology was not in general public use, such surveillance was a search and was presumptively unreasonable without a warrant.
i. Notes

1. The use of advanced technology was relevant to the Court’s decision.

2. This case is limited to it’s facts.

r. Bond v. U.S.: Border Patrol agents walked through a bus stopped at a checkpoint and routinely squeezed soft luggage that passengers had placed in overhead bins.  Court ruled that this physically invasive inspection was a search.  When a bus passenger places a bag in an overhead bin, he expects that other passengers or bus employees may move it for one reason or another.  He does not expect that others will feel the bag in an exploratory manner.

B. What is a Seizure?

a. Seizure: a meaningful interference with a possessory interest.  (know this)

b. U.S. v. Karo: The delivery of an electronic tracking device in a container of chemicals to a buyer without knowledge of the device does not violate the 4th Amendment.  Through a government informant, the DEA learned that Karo was planning to extract cocaine from clothing impregnated with the drug and imported into the U.S..  A DEA agent arranged with the informant, who was supplying Karo with the ether, to substitute a can containing a beeper for one of the cans of ether.  The agent had a court order for the installation and monitoring of the device.  The SCt affirmed the conviction.  Although the monitoring of the device may have constituted a search, the mere transfer of the can to Karo did not.  Likewise, (’s possessory interests were not meaningfully interfered with by the transfer, so no seizure occurred.  At most, there was a technical trespass.
i. Notes

1. Law enforcement officers may seize what they have probable cause to believe is criminal evidence.

2. What’s the difference between a search and a seizure?  A search happens when there is an interference with reasonable expectation of privacy; a seizure is an interference with a possessory interest in something.

3. HYPO: The police take out personal diary from a desk, read it, and then return it.  Search or seizure?  There has been a search because it violated the person’s reasonable expectation of privacy.  There has not been a seizure because it was not a possessory interest.  If cop had not put it back in the drawer, it would be a seizure.  What if cop took a page out before returning it to the drawer?  Then there is a seizure, because there’s a meaningful interference with the diary
4. If the agent closed her eyes before putting the beeper in the trunk, was there still a violation of privacy?  Yes.

c. California v. Hodari: An arrest can be a seizure of a person.  An arrest is affected by the slightest application of physical force to the suspect, even if the suspect escapes the officer’s grasp.  If no touching occurs, an arrest occurs when a suspect submits to an assertion of authority by the arresting officer.

d. Terry v. Ohio: A person can be seized even if they are not actually arrested.  A seizure occurs when the officer, by means of physical force or show of authority has in some way restrained the liberty of a citizen.
e. Categories of seizable items:

i. Contraband: evidence that may not lawfully be possessed by a private party

ii. Fruits of a crime: proceeds acquired through the criminal acts

iii. Instrumentalities used in the commission of an offense

iv. Mere evidence: an item of value to the police solely because it will help in the apprehension or conviction of a person for an offense

Chapter 4: The Substance of the 4th Amendment

A. Probable Cause

a. The 4th Amendment prohibits unreasonable searches and seizures.  This means that searches and seizures must be supported by probable cause.  So, a search or seizure that is conducted in the absence of probable cause is ordinarily unreasonable.

b. Probable Cause Definition: (professor’s definition)
i. Probable cause is facts that support that a person committed a particular crime.

ii. Probable cause to search requires facts that say that a particular item is evidence of a crime and can be found in a particular place.
c. The general rule is that a search is reasonable if the police have a warrant.

d. Spinelli v. U.S.: If an affidavit to obtain a search warrant is based upon an informer’s tip, then the affidavit must state (1) why the informer is “reliable” and (2) the underlying circumstances from which the informer drew his conclusions, so as to enable an independent magistrate to conclude that the informer’s information provides probable cause for the search.  Spinelli was convicted of a violation of gambling statutes based upon evidence seized by the FBI under a search warrant.  The FBI obtained the warrant based upon an affidavit containing the following information: (1) the FBI had been informed by a reliable informer that Spinellli was using two specific telephones to conduct gambling operations, (2) that Spinelli had been seen entering the apartment in which these two telephones were located, and (3) that Spinelli had a reputation as a gambler.  The Court said that in the absence of a statement detailing how the informer’s tip was gathered, a search warrant may still issue if (1) the tip describes the accused’s criminal activity in such detail that a magistrate may conclude that it was gained in a reliable manner, or (2) there is sufficient independent corroboration of criminal activity in the affidavit so that a magistrate may conclude that there is probable cause that a crime is being committed.  Here, first, the tip is insufficient for the issuance of a warrant, because the affidavit neither states why the informer was considered reliable nor how he obtained his information.  Second, there is no sufficient corroboration of the tip.  The fact that Spinelli entered an apartment with two telephones contains no suggestion of criminal activity by itself, and the fact that Spinelli is known as a gambler is only “suspicion” entitled to no weight.
i. Aguilar-Spinelli Test: In evaluating information that comes from an informant, the magistrate must assess both
1. Basis of Knowledge

2. Veracity of Informant
a. Veracity is made up of credibility and reliability

b. Credibility: have they been used before?  Have they been accurate in the past?

c. Reliability: if what the informant has said has turned out to be true

ii. Notes

1. Harris v. U.S. further specified a situation in which a search warrant may be issued on the basis of hearsay.  In Harris, a warrant was upheld based upon hearsay because the affidavit contained sufficient information to allow the magistrate to determine that there was probable cause for a search warrant.  The affidavit contained: (1) the informer’s “personal and recent observations” of the accused’s criminal activity, (2) the informer’s statement which was against his own “penal interest,” and (3) the fact that the officer himself had certain knowledge of the accused’s background consistent with the illegal activity alleged.  

2. Police do not have to reveal the identity of their informer on a hearing on the issue of probable cause, although they must do so when it is material at a trial to establish guilt or innocence.
3. “Barebones Affidavit”: an affidavit that is basic and gives no specifics.  

a. Not enough for a warrant

b. Ex: We have received reliable information from a credible person and do believe that drugs are being stored on these premises. 

4. U.S. v. Florez: a police officer’s dog sniffed luggage in a train station and alerted the officer to the supposed presence of a controlled substance inside certain suitcases.  The police seized the luggage and later opened it and discovered large quantities of cocaine.  The dog is the informant and meets the Aguilar-Spinelli Test.
5. Doe v. Renfrow: a police canine randomly sniffed the clothing of 3,000 junior high and high school students.  The dog’s response was that 50 students possessed drugs, but drugs were only found on 15.  In one case, the dog apparently responded inappropriately because the girl that morning had played with her own dog, who was in heat.  This case illustrates that drug sniffing dogs make mistakes.  

6. The Aguilar-Spinelli test was modified in the Gates case to include totality of the circumstances to see if there’s any other indicia of reliability.

e. Illinois v. Gates: The task of a magistrate asked to issue a search warrant is to make a determination of whether, given all the circumstances set forth in the affidavit before him (including the “veracity” and “basis of knowledge” of person supplying hearsay information), there is a fair probability that contraband or evidence of a crime will be found in a particular place, and the task of the reviewing court is to ensure that said magistrate had a substantial basis for concluding that there was such a probability.  An anonymous letter was sent to the police stating that Gates and his wife made their living as drug dealers and detailing how it was their custom for Mrs. Gates to drive the family car to Florida to be loaded with drugs and for Mr. Gates then to fly down, pick up the car, and drive it back to Illinois.  The police put a detective on the case who made arrangements to have surveillance conducted, which indicated Mr. Gates was following the above-described pattern.  It was an agent from the DEA that followed Gates and signed an affidavit which was used in connection with the anonymous letter in obtaining a search warrant for the residence and vehicle of Gates.  The search uncovered substantial amounts of marijuana.  The court reversed the suppression of the marijuana and said that if on review, it appears that the magistrate had a substantial basis for concluding that there was such a fair probability, his decision will not be tampered with.  While the informant’s veracity and his basis of knowledge are two relevant factors to be considered in determining if probable cause existed to issue a search warrant, they should not be given independent status.  The Aguilar-Spinelli two-prong test should be abandoned and a totality of circumstances analysis test should be used.  Such an analysis permits a balanced assessment of the relative weights of all the various indicia of reliability and unreliability attending an informant’s tip.  Applying totality of the circumstances analysis to this case, it is clear that the judge issuing the search warrant had a substantial basis for concluding that probable cause existed to search Gates’ car and residence.
i. Notes

1. State v. Boggess: the reasonably cautious person does not always require Spinelli’s two prongs to be satisfied before an arrest or search can be made.  Rather, the reasonable person examines the totality of the circumstances and balances the competing interests.

2. New Jersey SCt v. Burnett: if a ( may insist upon disclosure of the informant in order to test the truth of the officer’s statement that there is an informant or as to what the informant related or as to the informant’s reliability, then all (s would demand disclosure.

3. Warrants founded on probable cause must be supported by oath or affirmation.

4. Franks v. Delaware: a ( has a 4th amendment right to challenge the truthfulness of statements made under oath in an affidavit supporting a search or arrest warrant under limited circumstances.  In the event that the allegation of perjury or reckless disregard is established by a preponderance of the evidence, and the affidavit’s false material is set aside… if the affidavit’s remaining content is insufficient to establish probable cause, the search warrant must be voided and the fruits of the search excluded to the same extent as if probable cause was lacking on the face of the affidavit.

5. A magistrate that issues warrants should be a neutral and detached magistrate.

6. Note: don’t be misled by lots of detailed facts.
f. HYPO: Cop stopped a car at 3:15 in the morning.  Driver + 2 passengers.  Stopped for speeding.  Cop gets everyone out of car.  Owner of car gives consent to search the car.  Cops find lots of cash and cocaine.  All 3 denied it was there.  All arrested.  Passenger in front seat (not where cocaine was found) argues that officers did not have probable cause to think he had possession of cocaine.  TC found that as the passenger in the front seat, there is no individualized suspicion because he’s not the owner of the car, anyone can have money, and the cocaine was in the back.  SCt said there is probable cause because (1) the money was in the glove box in front of him, (2) and that you could connect the money to the cocaine, and (3) because all 3 of them denied ownership, there was reasonable suspicion to arrest all 3 of them.

i. Can police arrest everyone in the vehicle when drugs are found in the car?  Yes.

B. Arrest Warrants

a. Payton v. NY: The 4th Amendment prohibits the police, absent exigent circumstances, from making a warrantless and nonconsensual entry into a suspect’s home to make a routine felony arrest.  Payton and Riddick both appealed from criminal convictions based on their challenge on the constitutionality of New York statutes authorizing police to enter a private residence without a warrant and without consent to make a routine felony arrest.  The Court said that the amendment draws a firm line at the entrance to the house, in terms which apply equally to seizures of property and to seizures of persons.  Absent exigent circumstances, that threshold may not reasonably be crossed without a warrant.
i. Notes

1. General Rule: Police cannot enter the home of a suspect without a warrant.
2. Exigent circumstances: circumstances requiring an extraordinary or immediate response; an exception to the prohibition on a warrantless arrest or search when officers believe probable cause to exist and there is no time for obtaining a warrant.

a. Hot pursuit of a fleeing felon

b. Imminent destruction of evidence.  (There must be facts to support that the evidence is about to be destroyed)

c. Need to prevent a suspect’s escape.

d. Risk of danger to the police or to other persons inside or outside the dwelling

e. These are exceptions to the Payton Rule.

f. An important factor to be considered when determining whether any exigency exists is the gravity of the underlying offense for which the arrest is being made.

3. All arrests, whether conducted in a public place or made in a private residence must be supported by probable cause.

4. What if this had taken place in a commercial setting?  The rule would be different because businesses are partially open to the public.  So during business hours it could be considered public.  And if the arrest was being made in a place inside the business that is open to the public
5. US v. Watson: a warrantless public arrest is okay if it is a felony arrest

6. Police can arrest for a misdemeanor without a warrant if (1) it’s in a public place and (2) the misdemeanor was committed in the cop’s presence
7. In executing a warrant, the government must have reason to believe that the person is home.
8. Gerstein v. Pugh: A policeman’s on the scene assessment of probable cause provides legal justification for arresting a person suspected of crime, and for a brief period of detention to take the administrative steps incident to arrest.  The 4th Amendment requires a judicial determination of probable cause as a prerequisite to extended restraint of liberty following arrest.

a. This case says you have a maximum of 48 hours to make a determination of probable cause in arrests without warrant.

b. “Gerstein Hearing”

9. An arrest, even one based on probable cause, constitutes an unreasonable seizure of the person if the method of making the arrest is unreasonable.

10. Can police use force in affecting an arrest?  Yes, if reasonable.
a. Is using a crowbar to get the door open in the Payton case reasonable?  Yes.

b. Is using dynamite reasonable?  No, property damage would not be reasonable and someone could get hurt.

11. Tennessee v. Garner: a police officer may not use deadly force to prevent the escape of a fleeing felon unless she has probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or to others if she is not immediately taken into custody.

12. Graham v. Connor: all claims that law enforcement officers have used excessive force—deadly or not—in the course of an arrest, investigatory stop, or other seizure of a fee citizen should be analyzed under the 4th Amendment reasonableness standard.

13. Arrest warrant: issued by a magistrate upon a showing that probable cause exists to believe that the subject of the warrant has committed an offense and thus the warrant primarily serves to protect an individual from an unreasonable seizure.

14. Search warrant: issued upon a showing of probable cause to believe that the legitimate object of a search is located in a particular place, and therefore safeguards an individual’s interest in the privacy of his home and possession against the unjustified intrusion of the police.

15. Steagald v. U.S.: in the absence of exigent circumstances, an arrest warrant may not be used to search the homes of persons not named in the warrant, unless searched with their consent or in the presence of exigent circumstances.

16. Rule about 3rd party home that suspect is hiding in: Police must have (1) arrest warrant for suspect and (2) search warrant to go into third party’s home to find suspect

C. Search Warrants

a. Elements of a Valid Search Warrant

i. The warrant must be based on probable cause
ii. The warrant must be supported by oath or affirmation.

iii. The warrant must particularly describe things to be seized and places to be searched.

iv. The reviewing magistrate must be a neutral and detached judicial officer.

b. Lo-Ji Sales v. NY: A search warrant must particularly describe the things to be seized and may not be used to justify a general and open-ended search of the premises.  A police investigator purchased two films from Lo-Ji Sales and took them to the Town Justice, who viewed them and concluded they were obscene.  Upon a warrant application alleging that “similar” items could be found at the store, the Town Justice signed a warrant and accompanied police to the store, where he viewed numerous films without paying, inspected numerous magazines after police officers had removed their plastic wrappings, and seized numerous film reels contained in boxes depicting obscene acts.  The warrant was then completed, describing the items found and seized during the search and signed by the Town Justice.  The court said that using the conclusory statement “similar materials” left it to the discretion of the officers conducting the search to decide what materials were obscene.  This is not permitted under the 4th Amendment, nor may a warrant be completed after an illegal general search is carried out.  At most, there existed probable cause of the magistrate to authorize a search for additional copies of the two films initially obtained by police.
i. Notes

1. Courts do not necessarily require that things and places be particularly described if the police have done the best that could be expected under the circumstances.
c. Knock and Announce Rule: requirement that a police officer must first knock and announce his intention before he enters an individuals home in the execution of a valid warrant.

d. Exceptions to the knock and announce rule:

i. Circumstances presenting a threat of physical violence

ii. When a prisoner escapes from a cop and retreats to his dwelling

iii. Police officers have reason to believe that evidence would likely be destroyed if advance notice were given.
e. Note: there is no blanket exception for getting a drug warrant, even though drugs are easily destructible

f. Richards v. Wisconsin: To justify a no-knock entry when executing a search warrant, the police must have a reasonable suspicion that knocking and announcing their presence, under the circumstances, would be (1) dangerous or futile or (2) that it would inhibit the effective investigation of the crime.  Officers obtained a warrant to search Richard’s hotel room for drugs following an investigation that led them to believe that he was dealing drugs out of the room.  The officers requested a warrant that would have given them advance authorization for a no-knock entry into the hotel room, but the magistrate chose not to include it.  An officer dressed as a maintenance worker knocked on Richards’ hotel room door, while several plainclothes officers and one uniform officer stood behind him.  When Richards cracked the door open and saw the uniformed officer, he quickly slammed the door closed.  The officers announced themselves as police officers, kicked the door in, and confiscated cash and cocaine hidden above the bathroom ceiling tiles.  The SCt said that it is the duty of a court to determine whether the facts and circumstances of a particular entry justifies dispensing with the knock-and-announce requirement.  The officers’ no-knock entry into the hotel room did not violate the 4th Amendment.  The circumstances clearly showed that the officers had a reasonable suspicion that ( might have destroyed evidence if given further opportunity to do so.  The fact that the judge issuing the warrant to the officers deleted the portion that would have given the officers permission to enter without knocking is irrelevant.  The reasonableness of the officers’ decision to enter (’s hotel room must be evaluated as of the time they entered the room.  
i. Notes

1. Method of entry must be reasonable.

2. Reasonable Suspicion < Probable Cause

3. Entering under pretenses is okay.
4. US v. Banks: Is a fifteen to twenty second wait after knocking a long enough weight?  Police knocked on the front door.  Suspect did not hear knock, because he was in the shower.  Police entered and found drugs.  The Court said the inquiry was whether the officers had a reasonable belief that suspect could have disposed of the drugs in fifteen to twenty seconds.

5. If an occupant knows the police are present, the destruction of evidence becomes more probable

6. Illinois v. McArthur: police officers who were already at McArthur’s home obtained probable cause at the scene to believe that he had hidden marijuana in his trailer home.  Two officers asked McArthur for permission to search the premises for marijuana, but they were refused.  One of the cops left to get a search warrant, the other stayed with McArthur, and wouldn’t let him go back into the trailer unaccompanied.  The court said that by preventing McArthur or others from entering the trailer home, the police had effectively seized the premises without a warrant, but that the restriction was reasonable because (1) the police had probable cause to think McArthur contained drugs, (2) the police had good reason to fear that, unless restrained, McArthur would destroy the drugs before they could return with a warrant, and (3) the cops made reasonable efforts to reconcile their enforcement needs with the demands of personal privacy.
7. Search principles that apply after officers are lawfully on the premises to execute a warrant…

a. The police may search containers large enough to hold the criminal evidence for which they are searching.

b. While officers execute a search warrant, they may seize an object not described in the warrant, if they have probable cause to believe it is a seizable item.

c. As information that becomes available to officers immediately before or during the execution of a warrant may require them to cease or narrow their search, notwithstanding the dictates of the warrant.

8. Maryland v. Garrison: If police make a reasonable mistake of fact, and search the wrong residence, where they discover contraband, police may seize the evidence.  If police realize their mistake, they must cease the search, but they can obtain a warrant and resume the search

9. A warrant may authorize the search of a person, but it should be explicit; a warrant to search a home or other premises does not provide implicit authority to search persons found at the scene, even if the criminal evidence for which the police are looking might be on them.

10. Ybarro v. Illinois: The police must have independent probable cause to search a person found at the scene, as well as some justification for conducting the search without a warrant.

11. Michigan v. Summers: a warrant to search a residence for contraband founded on probable cause implicitly carries with it the limited authority to detain the occupants of the premises while a proper search is conducted.
12. Consent is not required in exigent circumstances.

D. Warrant Clause: When are Warrants Required?

a. Katz v. U.S.: searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the 4th Amendment—subject only to a few specifically established and well-delineated exceptions.

b. Exigent Circumstances

i. Warden v. Hayden: The 4th Amendment does not distinguish between mere evidence, instrumentalities, fruits, and contraband pertaining to the crime.  Hayden was convicted of armed robbery.  Items of his clothing were seized at his home.  The clothing matched the description of those worn by the robber.  Here, the clothes found at Hayden’s home matched the description of those worn by the robber, and the police could reasonably believe that the items would aid in the identification of the perpetrator.  This was valid as there is no viable reason to distinguish intrusions to secure “mere evidence” from intrusions to seduce fruits, instrumentalities, and contraband.
ii. Welsh v. Wisconsin: The gravity of the suspected offence is a factor to be considered in determining whether the exigent circumstances exception to the 4th Amendment may be invoked.  Welsh, driving erratically, pulled off the road.  A passerby who observed his behavior called the police; meanwhile Welsh exited his car and walked to his home, a short distance away.  Police arrived and proceeded to the house where they found Welsh naked in bed.  They arrested him for a first offense of DUI, a non-criminal violation subject to a civil forfeiture.  The court said that they are hesitant to find exigent circumstances where the underlying offense is relatively minor.  Therefore the need to enter Welsh’s home without a warrant to obtain a blood alcohol level does not rise to the level of exigent circumstances.
1. Notes

a. The court observes that subsequent acts of DUI are treated as more serious crimes, and perhaps the search would have been valid if the officers had later discovered that Welsh was a habitual drinker.

b. Vale v. Louisiana: Police officers possessed two arrest warrants for Vale’s arrest on drug-related matters.  The officers made Vale’s arrest at the front stops of his home, after which they announced that they intended to search the residence for drugs.  At the time, the house was unoccupied, as the officers confirmed through a cursory inspection.  Drugs were discovered during a search of the rear bedroom.  The police sought to defend the warrantless search on exigent circumstances.  The Court rejected that saying that the arresting officers satisfied themselves that no one else was in the house when they first entered the premises.
c. Mincy v. Arizona: The Court rejected a murder scene warrant exception to the 4th Amendment.  But note this is different than a true emergency.
d. Knock and Announce vs. Exigent Circumstances 

i. In knock-and-announce circumstances, there is already a warrant, and there must be reasonable suspicion that there are drugs to dispense with the knock-and-announce requirement

ii. Exigent circumstances dispense with the requirement for a warrant.  Police have the burden of proving exigent circumstances exist

c. Searches Incident to an Arrest
i. Full Custodial Arrest Search
1. Extends to everything on the person.  If there’s something wrapped up in a package, it’s okay.  This applies even if someone is handcuffed.

2. Search extends to area within person’s immediate control (grab and lunge areas)

3. Extended to adjoining rooms if small rooms and if reasonable

4. Extends to hallways if reasonable

5. Extends to closets and other spaces within the room

ii. Chimel v. California: Under the 4th and 14th Amendments, a warrantless search conducted incident to a lawful arrest may only extend to a search of the arrestee’s person and to the area within his immediate control… “grab area.”  Late one afternoon, police officers arrived at Chimel's home with a warrant authorizing his arrest for the burglary of a coin shop.  Chimel's wife allowed the officers to enter the house and wait for Chimel to return from work. When Chimel entered his home, the officers arrested him and then conducted a search, over his objection, of his entire three-bedroom house, including the attic, the garage, and a small workshop. During this search, the officers seized a number of coins, several metal tokens, and other objects, used subsequently at Chimel's trial to obtain his conviction on two charges of burglary.  The burden is upon those seeking an exemption from the warrant requirement to show that it is justified by necessity. Such justification in the case of warrantless searches incident to arrest may extend no further than the arrestee's person and the area within his immediate control. It is reasonable for an officer to search the arrestee's person for his own safety since the arrestee may have concealed weapons, and it is reasonable to search the area within the arrestee's control to prevent him from reaching a weapon or destroying evidence. But, any extension beyond such an area would lead to the "evaporation" of the 4th Amendment's right against unreasonable searches and seizures. Here, the search of Chimel's house was far beyond that area considered reasonable.

1. Notes
a. Grab area has been expanded to adjoining rooms if the rooms are small and close together and also expanded to cover a hallway next to the room, because of lunge area.

b. Another exception: Protective sweep of the home… if they have reason to think there are other dangerous people in the home.

c. This case illustrates the limited scope of a warrantless search conducted incident to a lawful arrest. Whenever police take an arrested person into custody, it is "reasonable" to make a "full search" of his person, regardless of the reason for his arrest. 
d. HYPO: officer arrested guy drinking gin outside dorm hall.  Guy says he’s 21 and that his ID is inside dorm room.  Officers go inside room with him and his marijuana is all over the room.  Court said it’s okay, because it’s reasonable to go inside his room when he offers his ID to the cops.

iii. U.S. v. Robinson:   In the case of a lawful custodial arrest, a warrantless full search of the person is permissible and reasonable under the 4th Amendment. Robinson was stopped by Jenks, a policeman, on suspicion of driving a motor vehicle without a valid license. Jenks' cause for making the stop was based on the fact that he had made a check of Robinson's license only four days earlier. Immediately upon Robinson's exiting the vehicle, Jenks informed him that he was under arrest on the vehicle code charge. (It was later conceded by Robinson and confirmed by the AC that Jenks had probable cause to arrest Robinson and at that point had effected a full custody arrest.) Jenks then conducted a patdown search of Robinson and while so doing — he felt an object in the breast pocket of Robinson's heavy coat. Removing the object, Jenks found it to be a crumpled cigarette package containing heroin capsules. Robinson was convicted of heroin possession.  The Court said that a search incident to a lawful arrest is a traditional exception to the 4th Amendment's warrant requirement and has been historically formulated into two distinct propositions: First, that a search may be made of the arrestee's person by virtue of the lawful arrest, and, second, that a search may be made of the area within the arrestee's control. A search incident to a lawful arrest is not only to disarm the arrestee but is also to preserve evidence on his person for later use at trial, and it does not matter that there may be an absence of probable fruits of further evidence of the particular crime for which the arrest was made. It is the fact of the lawful arrest which establishes the authority to search, and the lawfulness of the search does not depend on a court's later determination of the probability of weapons or evidence in a particular fact situation. Having in the course of a lawful search found a crumpled cigarette pack, Jenks, here, was entitled to open it and seize the heroin as contraband probative of criminal conduct.

1. Notes

a. Arrest inventory: an inventory search which occurs without a warrant and in the absence of probable cause.  It’s justified on various grounds:

i. Protect the arrestee from theft of her valuables within the jail

ii. To reduce the risk of false claims of theft by the arrestee

iii. To ensure that contraband and dangerous instrumentalities that might have been missed by the police in the initial search incident to the arrest are not smuggled into the jail.
iv. New York v. Belton: When police have made a lawful custodial arrest of the occupant of an automobile, they may contemporaneously search the passenger compartment of the automobile. Belton and others were traveling on the New York State Thruway at an excessive rate of speed in an automobile. A State Trooper in an unmarked police car pulled the vehicle over and smelled marijuana smoke. He determined that none of the four occupants owned the car. He also noticed an envelope marked "Supergold" on the floor of the car. He arrested the four men and examined the envelope which contained marijuana. He then searched the back seat of the car, having removed the men to the police vehicle, and unzipped the pocket of Belton's jacket lying there. It contained cocaine. The jacket in this case was in the passenger compartment of the car, where Belton had just been located and could have had immediate access before he was removed. 

1. Notes
a. The underlying policy for permitting the search of an area within the control of an arrestee was the protection of the arresting officers from the arrestee, who might grab a weapon and attack. A further justification announced in Chimel v. California was the possibility that the arrestee may quickly reach for and destroy a small piece of evidence.

b. Container: any object capable of holding another object.  

c. This case’s holding encompasses only the interior of the passenger compartment of an automobile and does not encompass the trunk.

d. Knowles v. Iowa: an Iowa police officer stopped Knowles for speeding.  State law authorized the police to arrest traffic violators and take them immediately before a magistrate, but the officer instead merely issued Knowles a traffic citation.  Although the officer had no reason to believe he would find a weapon or criminal evidence in the car, he conducted a full search of the vehicle, as expressly permitted by state law.  During the search the officer discovered a bag of marijuana and a bong under the driver’s seat.  The court held that the search violated the 4th amendment.  The two historical rationales for the search incident to arrest exception are (1) the need to disarm the suspect in order to take him into custody, and (2) the need to preserve evidence for later use at trial.  Here, the threatto the officer was less than that of a custodial arrest because it was just a traffic citation.  And once Knowles was stopped for speeding and issued a citation, all the evidence of excessive speeding to prosecute the offense had been obtained.

v. Whren v. U.S.: The temporary detention of a motorist who the police have probable cause to believe has committed a civil traffic violation is consistent with the 4th Amendment. A search or seizure supported by objectively reasonable grounds is okay despite the subjective intent of the officers. Plainclothes officers patrolled a "high drug area" of Washington, D.C. The police saw Whren sitting at a stop sign in a truck for an unusually long time. When the police approached, Whren turned right without signaling and sped off at an "unreasonable" speed. When the police stopped Whren, they looked in the car and saw bags of crack cocaine. When Whren was arrested on narcotics charges, he challenged the legality of the stop, stating the police had no probable cause to search the car. The court said that here, Whren had violated traffic laws and, as such, the police had the right to stop him to give him a citation. The fact that such violations occur routinely does not warrant a different standard as to whether the search was constitutional. An officer's motive does not automatically invalidate objectively justifiable behavior under the 4th Amendment. Intentional discrimination in the application of a law is a 5th Amendment Equal Protection question, not a 4th Amendment search and seizure question, and does not apply to the case at hand. Searches are subject to a reasonableness standard, but where probable cause has existed, balancing tests have been applied only where the search and seizure has been extraordinary. Here, the traffic violation warranted the probable cause and the police properly seized the narcotics in plain view.

1. Notes
a. This case highlights certain 4th Amendment search and seizure issues in the context of automobiles. While the 4th Amendment usually requires police to obtain search warrants before conducting a search, the easy mobility of automobiles often permits searches without warrants if the police have probable cause to search the vehicle.

d. Cars and Containers

i. Automobile Exception: Exception to the requirement of a valid warrant if a police officer has probable cause to believe that a vehicle contains evidence of a crime or contraband; the officer may search the entire vehicle.

ii. Chambers v. Maroney: Where there is probable cause to believe that vehicles are carrying contraband or fruits of the crime, warrantless searches of automobiles are permissible, even where the car itself is seized and held without a warrant for whatever period is necessary to obtain a warrant for the search. Chambers was indicted for robbing two gas stations. Chambers was arrested, and the station wagon was taken to the police station and searched. There was no warrant. Search of the station wagon revealed evidence linking Chambers with the crimes. The materials taken from the station wagon were admitted into evidence. Chambers was convicted and sentenced to prison.  The court said automobiles may be searched without a warrant in circumstances where the intrusion would not be permissible for a house. The opportunity to search a car is fleeting since it is movable. Here, the station wagon could have been searched on the spot since there was probable cause to search, and it was a fleeting target for a search.

1. Notes
a. This case is in accord with the proposition that the 4th Amendment is less strict with cars than it is with homes. The mobility of the car, the lesser aspect of privacy, and the plain view of the auto on the highway contribute to this.

b. No warrant needed: Following a car until a warrant can be obtained seems an impractical alternative since the car may be taken out of the jurisdiction.  Tracing the car and searching it hours or days later would permit instruments of fruits of crime to be removed from the car before the search.  

c. It was not unreasonable in this case to take the car to the station.  All occupants were arrested in a dark parking lot in the middle of the night.  A careful search would not have been safe and difficult.

d. Texas v. White: the ( was arrested while attempting to pass fraudulent checks at a drive-in window at a bank.  Immediately prior to the arrest, the police observed the ( stuff something between the seats.  The officers took ( and the car to the police station and searched the car without a warrant.  The SCt upheld the search stating that police officers with probable cause to search an automobile at the scene where it was stopped could constitutionally do so later at the station house without first obtaining a warrant.
e. Coolidge v. New Hampshire: Coolidge was convicted of the murder of a 14-year-old after evidence was obtained from his car.  The rule of the case is that the automobile exception does not apply to warrantless searches, not contemporaneous with the arrest of the suspect, of a car parked in the suspect’s driveway.

i. This case is not consistent with other cases and is limited to its facts.

iii. California v. Carney: The "automobile exception" to the warrant requirement applies to motor homes. A DEA agent placed the motor home of Carney under surveillance. When a youth exited the motor home, he was stopped by Williams, a DEA agent. The youth told him that he had received marijuana. Williams and other agents searched the motor home and found marijuana and related paraphernalia. Carney was charged with possession for sale.  The court said the reason for the exception is twofold. Autos are inherently mobile and can be taken away before a warrant is issued. Also, autos, unlike homes, are subject to regulations that lower the owner's expectation of privacy. The motor home here, while having homelike qualities, is also inherently mobile and is subject to the same state licensing as a regular automobile. Therefore, the rationales for the auto exception apply to mobile homes.

1. Notes
a. While auto searches do not require warrants, probable cause is still necessary. For this reason, the scope of an auto search is limited. It may not be more intrusive than that necessary to obtain the required evidence. 

b. Cardwell v. Lewis: One has a lesser expectation of privacy in a motor vehicle because its function is transportation and it seldom serves as one’s residence or as the repository of personal effects.  A car has little capacity for escaping public scrutiny.

c. A warrantless search of a car may be permissible on various grounds

i. If the police have probable cause to search a car, the Carroll-Chambers-Carney automobile exception comes into play.

ii. If an occupant is arrested, the police may conduct, as an incident of the arrest, a contemporaneous search of the passenger compartment of the vehicle, even without probable cause to search.

iii. Automobile inventory warrant exception. (see South Dakota v. Opperman)

d. South Dakota v. Opperman: O’s automobile was towed to a city impound lot after it was ticketed twice for being parked in a restricted zone.  Pursuant to standard operating procedures, officers unlocked the vehicle and, using a standard inventory form, inventoried the contents of the car.  In the glove compartment, the police discovered pot.  O was prosecuted for possession of the pot discovered during the warrantless, suspicionless search.  The court determined that the probable cause and warrant requirements of the 4th Amendment do not apply to routine inventory searches: the standard of probable cause is peculiarly related to criminal investigations, not routine, non-criminal procedures.  Routine inventory searches are reasonable, as long as the police follow standard procedures (i.e. that they do not extend the scope of their own rules.)
e. **Differences between Impound and Inventory probable cause requirements!

f. Florida v. Wells: the Court unanimously held that highway patrol officers were not permitted to open a locked suitcase they discovered during an inventory search because the Florida Highway Patrol had no policy with respect to the opening of closed containers encountered during an inventory search.

iv. HYPO: City park with a tree and there’s an ordinance that says no drinking in the city park.  It’s late at night and there are a couple of cars with people standing outside the cars drinking beer.  Cop pulls up, takes identification of the people so he can issue citation.  Finds out that John has a warrant.  Cop arrests John and puts him in the cop car.  Cops search the car and find cocaine in a film canister.  Assuming that the rest is legal, where can the cops search?

1. Remember our three theories

2. Chimel’s search incident to arrest in grab/lunge area

a. This hypo: is the car the area within the immediate control of the suspect?  No.  John has been removed to the cop car.

3. Belton’s search of vehicle incident to arrest of recent occupant

a. This hypo: John is a recent occupant of the vehicle.  So the car can be searched.  Does this extend to the film canister?  Yes, Belton includes containers.

v. U.S. v. Chadwick: The "automobile exception" permitting warrantless searches of vehicles in certain narrow circumstances does not apply to searches of luggage. Narcotics agents in San Diego observed the suspicious behavior of two persons carrying a footlocker on a train bound for Boston. They alerted agents in Boston, who had a dog sniff the footlocker upon its arrival. The dog indicated the presence of drugs without alerting the owners of the locker. Chadwick then joined the two suspects, and they placed the footlocker in the trunk of Chadwick's car. The agents then arrested the three suspects and took possession of the footlocker. An hour and a half later, the agents opened the footlocker and discovered large quantities of marijuana.  The court said luggage and automobiles are not analogous for 4th Amendment purposes. Luggage contents are not open to public view, and the expectation of privacy is greater in luggage than in an automobile. Once the footlocker was transferred to the agents' control, there was no longer a danger that it would be moved before a warrant could be obtained. Moreover, the search, occurring more than an hour after the arrest of Chadwick was not incident to their arrest.

1. Notes
a. This case’s holding is changed by Avecedo, supra.

b. Exigencies aside, a warrant is required at the point where the property to be searched comes under the exclusive dominion of police authority.

c. Arkansas v. Sanders: the police had probable cause to believe that Sanders would arrive at the airport with a green suitcase filled with pot.  The officers put the airport under surveillance.  They observed Sanders, and later a second man, place a closed but unlocked green suitcase into a taxicab trunk and shortly thereafter, drive away.  The officers stopped the taxi within a few blocks, opened the trunk, took out the suitcase, and opened it, all without a search warrant.  Unlike Chadwick, the police did not confront the suspects until the vehicle was on the highway.  The exigency of mobility must be assessed at the point immediately before the search—after the police have seized the object to be searched and have it securely within their control.  Once police have seized a suitcase, as they did here, the extent of its mobility is in no way affected by the place from which it was taken.  So, as a general rule, there is no greater need for warrantless searches of luggage taken from automobiles than of luggage taken from other places.  The warrant requirement of the 4th Amendment applies to personal luggage taken from an automobile to the same degree it applies to such luggage in other locations.
d. All containers are treated alike.  The Court refused to draw a line between 4th Amendment worthy and unworthy containers.  
e. Robbins v. California: Police officers stopped a car being driven erratically.  When they approached the vehicle, they smelled marijuana smoke, which gave them probable cause to search the car.  During the ensuing search the police found two packages wrapped in green opaque plastic, which they opened.  The court said the warrantless search was impermissible under Chadwick and Sanders.

f. U.S. v. Ross: When the police have probable cause to search a car without a warrant under the Carroll-Chambers-Carney line of cases, they may also search any container found during the car search, if it is large enough to hold the evidence for which they are looking.

vi. California v. Acevedo: Police officers may search closed containers within an automobile without a warrant, pursuant to a valid search of the vehicle.  Drug enforcement agents intercepted a package of marijuana being sent to Daza and notified Daza when it arrived at Federal Express. Officers followed Daza when he picked up the package and drove it to his apartment. Acevedo arrived at Daza's apartment and left shortly thereafter carrying a paper bag of the same size as the marijuana package. Acevedo placed the bag in the trunk of his car and started to drive away. The officers stopped him and opened the trunk and the bag and found the marijuana.  The court said that two previous cases decided by this Court have raised some confusion in this area. In US v. Chadwick, the Court held that a closed container placed in a car could not be searched without a warrant when there was probable cause only as to the container. On the other hand, in US v. Ross, we found that warrantless search of an automobile could include a search of containers inside when there was probable cause to search the car. It is better to adopt a single clear-cut rule to govern auto searches. Thus, the warrant requirement for closed containers set forth in Chadwick is overruled.

1. Notes
a. This decision does not eliminate challenges based on an excessive search under the auto exception. A defendant may still claim that a search of other areas of a car was invalid if the officers had probable cause with regard to the container only.
b. Avecedo’s effect on the Chadwick case:

i. If they had probable cause to search the footlocker, could they have searched it right then with no warrant??
1. They can seize it if they have probable cause to believe there are drugs in it.  They cannot open it without a warrant.  You always have to have a warrant to open something, or else have an exception.  Here there is no exception… no exigent circumstances, etc
ii. Could the footlocker have been searched with no warrant when it was put in the trunk of the car?
1. Since they have probable cause to suspect drugs in the container, they have cause to arrest the occupants, so can they open the container without a warrant?  Footlocker could be in lunge area if the occupants were outside the car when arrested.  Problem: the footlocker was double locked, so it would not be reasonable to think that someone could get at it
c. Scope of search here is defined by what cops have probable cause to search for

d. Wyoming v. Houghton: the police lawfully stopped a vehicle containing a male driver and two female front seat passengers.  The police uncontestedly obtained probable cause to search the car for drugs after they lawfully seized an illegal syringe from the driver, who admitted that he used it to take drugs.  During the car search, the police discovered a purse in the back seat that one of the passengers, Houghton, claimed belonged to her.  At the time, the officers did not have probable cause to suspect her of drug use, nor was the driver under arrest.  The Court said that police with probable cause to search a car may inspect any passengers belongings found in the car that are capable of concealing the object of the search.  Passengers possess a reduced expectation of privacy with regard to the property that they transport in cars.  The government’s legitimate interest in effective law enforcement justified a search of all car containers that might hold drugs, and not simply those containers apparently belonging to the driver.
e. See handout from 2/13/04

e. Plain View and Touch Doctrines

i. Plain View Rule: (1) Lawful vantage point, (2) Immediately recognized as seizable, (3) Lawful right of access

ii. Plain touch doctrine: if an officer is engaged in a lawful pat down for weapons and the officer feels something that is immediately recognized as a seizable item, then the court will allow them to seize the item 

iii. Plain smell doctrine: same thing, but if an odor is emanating from something where the officer has a lawful right to be.

1. Ex: smell coming from desk and officer has lawful right to be sitting at the desk.

iv. Horton v. California: Inadvertence is not a necessary condition of "plain view" seizures. Walker was accosted by two masked men who threatened him with weapons and robbed him. Walker identified Horton's voice as that of one of the robbers. A search warrant was issued authorizing a search for the proceeds of the robbery, but not for the weapons allegedly used in the commission of the robbery. While searching Horton's apartment, the police found the weapons in question in plain view and seized them. The TC refused to suppress the evidence found in Horton's home, and he was convicted of armed robbery.  The court said that evenhanded law enforcement is best achieved by application of the objective standards of conduct, rather than standards that depend upon the subjective state of mind of the officer. The fact that an officer is interested in an item of evidence and expects to find it in the course of a search should not invalidate its seizure if the search is confined in area and duration by the terms of the warrant or a valid exception to the warrant requirement. The suggestion that the inadvertence requirement is necessary to prevent the police from conducting general searches is not persuasive because that interest is already served by the requirements that no warrant issue unless it particularly describes the place to be searched and the persons or things to be seized. Here, the scope of the search was not enlarged in the slightest by the omission of any reference to the weapons in the warrant.

v. Arizona v. Hicks: Physically moving a suspicious object in an individual's home to determine if it is incriminating evidence, without probable cause, during an unrelated warrantless search, is violative of the 4th Amendment. Police entered Hicks' apartment after a bullet was fired through the floor of the apartment, injuring a man below. One of the officers observed expensive stereo equipment which seemed out of place in the shabby surroundings. He moved the equipment in order to observe and record its serial numbers. It was later determined that the serial numbers matched those on equipment taken in an armed robbery, and a search warrant was issued and executed.  The court said that the moving of the stereo constituted an invasion of privacy unrelated to the objectives of the search for the shooter. Although the movement was slight, the difference between looking at a suspicious object in plain view and moving it even a few inches is more than trivial for purposes of the 4th Amendment. Without probable cause, the officer may not search beyond what is already exposed to view.

1. Notes

a. If an officer lawfully pats down a suspect’s outer clothing and feels an object whose contour or mass makes its identity immediately apparent, there has been no invasion of the suspect’s privacy beyond that already authorized by the officer’s search for weapons; if the object is contraband, its warrantless seizure would be justified by the same practical considerations that inhere in the plain view context.

vi. HYPO: Suppose a person lives in a house and in the bed of the truck outside he’s got a tool box.  He sees his neighbor take the toolbox out of the truck.  He calls the police, who go over and talk to the neighbor.  They look through the open window and see the toolbox.  Officer walks in immediately and seize the box.  Is this a lawful seizure under the plain view doctrine?

1. Lawful vantage point?  Yes.  He was able to see in through the window.

2. Immediately recognized as seizable item?  Yes.  Guy identified it as his toolbox.

3. Lawful right of access?  No consent to enter.  Before police can go into a home, they have to have a warrant.  If the guy had let him in the house voluntarily, then there would be lawful access.

4. What could be done?  Secure the premises and make sure no one leaves… they aren’t going to flush the toolbox down the toilet… you just want to make sure that no one leaves with the toolbox.

f. Consent

i. Consent: A voluntary and willful agreement by an individual possessing sufficient mental capacity to undertake an action suggested by another.

ii. Schneckloth v. Bustamonte: Whether consent to a search was "voluntary" or was the product of duress or coercion, express or implied, is a question of fact to be determined from the totality of all the circumstances.  During the course of a consent search of a car that had been stopped for traffic violations, evidence was discovered that was used to convict Bustamonte, a passenger in the car, of unlawfully possessing a check. The police officer who had stopped the car asked the driver if he could search the car and was told, "Sure, go ahead." Evidence from the search (stolen checks found under the rear seat) resulted in Bustamonte's conviction. The officer had initially stopped the car because he noticed that a headlight and the vehicle's license plate light were burned out.  The court said that knowledge of the right to refuse consent to a search is one factor to be taken into account, but the government need not establish such knowledge as the sine qua non of an effective, voluntary consent. Two competing concerns must be accommodated in determining the meaning of a "voluntary" consent to a search: the legitimate need for such searches and the equally important requirement of assuring the absence of coercion. The 4th and 14th Amendments require that consent to a search not be coerced, by explicit or implicit means, by implied threat or covert force. Furthermore, in examining all the surrounding circumstances to determine if, in fact, consent to a search were coerced, account must be taken of subtly coercive police questions, as well as the possibly vulnerable subjective state of the person who consents. Our decision today is a narrow one. We hold only that when the subject of a search is not in custody and the state attempts to justify a search on the basis of his or her consent, the 4th and 14th Amendments require that it demonstrate that the consent was in fact voluntarily given, and not the result of duress or coercion, express or implied. Voluntariness is a question of fact to be determined from all the circumstances, and while the subject's knowledge of a right to refuse is a factor to be taken into account, the prosecution is not required to demonstrate such knowledge as a prerequisite to establishing a voluntary consent.

1. Notes
a. Consent is an exception to the warrant right.  And whether or not someone has consented is up to the totality of the circumstances

b. There is no constitutional right not to consent.

c. Is consent voluntary if the person believes the police is going to search anyway?  No. Does mistake of law effect the analysis?  No.  

d. For something to be voluntary does not mean that you have the choice between something nice and something awful.  You can have the choice between 2 awful things, but you still have a voluntary choice
e. Ohio v. Robinette: O, an officer, lawfully detained R for speeding.  After checking R’s license and finding no outstanding violations, O asked R to get out of the car, after which he issued R a verbal warning for speeding and returned the license.  O then asked if R was carrying any weapons or drugs.  R said no.  O obtained consent to search the car.  The search turned up a small amount of pot and, in a film canister, a controlled substance.  R argued that his consent was involuntary because he was not informed by O that, after return of his driver’s license, he was free to go.  The Court here ruled that, although knowledge is a factor to be taken into account in voluntariness analysis, there is no categorical requirement that police officers inform detainees that they are free to go before consent to search may be deemed voluntary.

f. Bumper v. North Carolina: 4 white officers went to the house of Hattie Leath, a 66-year-old black widow.  According to the Court, the house was located in a rural area at the end of an isolated mile-long dirt road.  She met the officers at the front door.  One of the officers told her that he had a search warrant to search the house (he did not have a warrant) and she let him in.  At trial, the government said she voluntarily consented.  The court said a search conducted in reliance upon a warrant cannot later be justified on the basis of consent if it turns out that the warrant was invalid.  

g. Once consent is given, it can be revoked, as long as it is revoked clearly.

iii. U.S. v. Matlock: The voluntary consent of a joint occupant of a residence to search the premises jointly occupied is valid against the co-occupant. Police arrested Matlock and went to the door of his house, where they were admitted by Graff. She gave the officers consent to search the east bedroom, where they found $4,995 in a diaper bag. The court said that the voluntary consent of a joint occupant of a residence to search the premises jointly occupied is valid against the co-occupant, and evidence thus obtained may be used against him at a criminal trial. The question is whether Graff possessed joint authority over the east bedroom, and whether her out-of-court statements in support of that conclusion are legally sufficient to warrant admitting the $4,995 into evidence.

1. Notes
a. Matlock helped to establish the rule that a co-occupant who in fact exercised joint authority over shared premises could give consent to search in the suspect's absence. It did not, however, resolve the issue of whether consent would be valid if given by a party who did not in fact have authority to consent, but reasonably appeared to the officers to have such authority. The "apparent-authority" question was eventually resolved in favor of permitting such searches.

b. Common authority is not to be implied from the mere property interest a third party has in the property.  The authority which justifies the third party consent does not rest upon the law of property, but rather on mutual use of the property by persons generally having joint access or control for most purposes.

iv. Illinois v. Rodriguez: A warrantless entry is valid when based upon the consent of a third party who the police at the time of the entry reasonably believe has common authority over the premises. Rodriguez was arrested in his apartment by the police and charged with possession of illegal drugs. The police gained entry to Rodriguez's apartment with the assistance of one Gail Fischer. Fischer had referred to the residence as "our" apartment. The police did not obtain an arrest warrant for Rodriguez or seek a search warrant for the apartment. After Fischer let them in, the police found cocaine. The officers arrested Rodriguez. Rodriguez was charged with possession of a controlled substance. Rodriguez attempted to suppress all evidence seized at the apartment, claiming that Fischer had vacated the apartment several weeks earlier and had no authority to consent to the police entry. The court said that common authority rests on mutual use of property by persons generally having joint access to the premises. In order to satisfy the "reasonableness" standard of the 4th Amendment, it is not that the magistrate issuing a warrant or the police officer conducting a search always be correct, but that they always be reasonable. Remanded for reconsideration of that question.

1. Notes
a. Wisconsin regulation allowing a probation officer to search a probationer's residence without a warrant if there are reasonable grounds to believe that he has contraband does not violate the 4th Amendment. The special needs of the probation system justify departure from the requirements of a warrant and probable cause.

b. A consent search is invalid, even if the consent was voluntary, if the police exceed the scope of the consent granted.

c. Scope of a consent search is to wherever the item they’re searing for could reasonably fit, including containers.

d. The consenter could also define the scope of the search at the time of consent.

e. Florida v. Jimeno: Officer Trujillo, who had stopped Jimeno’s car for a traffic violation, told Jimeno that he had reason to believe that Jimeno was carrying narcotics in the car.  Trujillo asked permission to search the vehicle and reportedly received consent.  In the search, the officer found a folded paper bag on the car’s floorboard, which he opened.  It contained cocaine.  The Court upheld the search saying that Jimeno granted permission to search the car and did not place any explicit limitation on the scope of the search.  Trujillo had informed Jimeno that he believed he was carrying narcotics and that he would be looking for narcotics in the car.  It was objectively reasonable for the police to conclude that the general consent to search (’s car included consent to search containers within the car which might bear drugs.  The authorization to search in this case, therefore, extended beyond the surfaces of the car’s interior to the paper bag lying on the car’s floor.

E. Reasonableness Clause: The Diminishing Roles of Warrants and Probable Cause

a. The Terry Doctrine
i. Investigatory Stop: a brief, noninstrusive stop, requiring the police officer to have a reasonable suspicion that a crime has been committed based on specific and articulable facts.

ii. Frisk: a search for a concealed weapon that is conducted by patting down the clothes of the person

iii. Terry v. Ohio: Regardless of the existence of probable cause, where a police officer "reasonably" concludes in the light of his experience that criminal activity may be afoot and that the persons with whom he is dealing may be armed and dangerous, he may "stop" such persons; and, if after identifying himself and making reasonable inquiries, his fears are not dispelled, he may conduct a carefully limited search of the outer clothing of such persons for weapons.  Officer McFadden, a Cleveland plainclothes detective, became suspicious of two men, one of whom was Terry, who were repeatedly peering into a store down the street and then returning to a corner. When a third man joined these two suspects, Officer McFadden, surmising that the suspects were "casing" a stickup and, therefore, might be armed and dangerous, stopped them. Upon identifying himself as a policeman and receiving only mumbling replies to his questions, McFadden patted (i.e., "frisked") their outer clothing and, upon feeling a pistol under Terry's clothing, removed it. Terry was charged with carrying a concealed weapon.  The court said that stop-and-frisk conduct, although covered by the 4th Amendment, should not be subjected to the warrant requirement as well. The wide variety of street encounters found by the police requires "necessarily swift action upon on-the-spot observations of the officer on the beat," which historically has not and practically cannot be subjected to the warrant requirement. As such, the brief intrusion on a suspect's freedom is more properly tested under the 4th Amendment's general proscription against "unreasonable" searches and seizures. Under this test of reasonableness, the need to search must be balanced against the invasion involved. In the stop-and-frisk situation the government has a need to search to promote effective crime control and to protect the police officer's safety. Furthermore, if (1) the stop-and-frisk is based upon "specific inferences" (not on "unparticularized suspicion or hunches"), so that the officer's behavior can later be objectively reviewed, and if (2) the stop-and-frisk is limited to a frisk for weapons, the invasion is justified and reasonable. Here, Officer McFadden legitimately investigated suspicious behavior, acted under "reasonable suspicion" that the suspects might be armed and dangerous, and frisked only their outer garments. As such, the search was reasonable and the evidence is admissible.

1. Notes
a. This case illustrates the less stringent rule applicable to stop-and-frisk than that applicable to arrest and search.
b. Terry Stop and Frisk (also used with a temporary detention or investigative detention)

i. Two part inquiry…
ii. Reasonable Suspicion to make a stop (which is a 4th amendment seizure of the body)

1. Facts and inferences that would lead a reasonable officer to believe that crime is afoot

2. Length of detention: Once the stop is justified, how long can the detention last??? 

iii. Reasonable Suspicion to conduct frisk

1. Facts and inferences that would lead a reasonable officer to believe that suspect is armed (and therefore presently dangerous)

2. Scope: Pat down of outer clothing for weapons

3. Weapons is pretty broad

c. In this case, the sole justification of the search is the protection of the police officer and others nearby, and it must therefore be confined in scope to an intrusion reasonably designed to discover guns, knives, clubs, or other hidden instruments for the assault of the police officer.

d. U.S. v. Hensley: the Court unanimously ruled that the Terry doctrine also applies when an officer seeks to investigate a completed felony.
e. Minnesota v. Dickerson: although the officer had grounds to pat-down the suspect, the cocaine was improperly seized, because the officer determined that the lump was contraband only after squeezing, sliding, and otherwise manipulating the contents of the (’s pocket—a pocket the officer already knew contained no weapon.  Manipulating the pocket during a search goes beyond Terry.
f. HYPO: Suppose an officer has reasonable suspicion that a customer is about to steal perfume from a department store.  Would the officer be justified in going over and talking to the person and detaining her in a Terry in order to investigate further?  

i. Is there reasonable suspicion to make a stop?  Yes.

ii. Can he pat down the customer?  No… no reasonable suspicion that the suspect is armed.

iii. So what can he do if he thinks she’s already gotten some perfume in her coat?  No… the pat down is only for weapons.  The only way to make that a search for perfume is probable cause (he’d have to be sure that there was a bottle of perfume on the counter and now there isn’t).

iv. Dunaway v. NY: Under the 4th Amendment, a seizure and transport of a suspect against his will is sufficiently intrusive to require probable cause that the suspect has committed a crime. A police officer told a colleague assigned to an attempted robbery case that he had obtained information that Dunaway had committed the attempt. The investigating officer questioned the source but did not obtain sufficient information to have probable cause that Dunaway was involved in the crime. Nonetheless, the officer had Dunaway arrested from the home of a neighbor. The court said that a suspect may be stopped on less than probable cause if the intrusion into his privacy is less than an arrest. But the stop and frisk exception does not apply in this case. The intrusion upon Dunaway was indistinguishable from arrest. He was taken from his neighbor's home into a car and required to go to the station and be interrogated. He was not "free to go," and physical restraint would have been used to prevent him from going. Under the 4th Amendment, a seizure and transport of a suspect is sufficiently intrusive to require probable cause that the subject has committed a crime. Here, there was no such probable cause, and the conviction based on evidence obtained by this method must be overturned.

1. Notes
a. The stop and frisk exception to the general rule that probable cause is required for an intrusion into a suspect's privacy depends upon a determination of what is an arrest and what is a mere detention. A detention must be brief and not unreasonably inconvenient under the circumstances. When a person is moved against his will, an arrest has usually taken place.
b. Does it matter if the officers tell the suspect that he’s not under arrest?  No.  What they tell him does not matter.  Courts don’t like it when cops move people around from where they were to a place under government control—even a cop car
c. Florida v. Royer: two cops at NYC airport became suspicious of Royer, whose characteristics fit a drug-courier profile.  Royer was about to get on the plane to Miami when the cops approached him.  Upon request, he produced his ticket and driver’s license.  The ticket was under an assumed name.  The cops informed him that they were narcotics investigators and that they suspected him of transporting narcotics.  Without returning the ticket or ID, they asked him to accompany them to a small room where he was alone with the cops.  Meanwhile, one of the cops retrieved Royer’s luggage from the airline and brought it to the room where Royer consented to a search of it.  They found pot.  The SCt said that at the time Royer produced the key to his suitcase, the detention to which he was then subjected was a more serious intrusion on his personal liberty than is allowable on mere suspicion of criminal activity.  They had his ticket, his ID, and his luggage.  He was never informed that he was free to board the plane if he so chose, and he reasonable believed that he was being detained.  Any consensual aspects of the encounter had evaporated, and as a practical matter Royer was under arrest.
d. Pennsylvania v. Mimms: O validly spotted M in his vehicle in order to issue him a ticket.  O ordered M out of the car, as was routine.  When M complied, O observed a large bulge under M’s jacket.  O frisked M, felt a gun, and seized it.  The bulge would not have been observed had O not ordered M out of the car.  The SCt said that O had the right to order M out of the car.  Balancing the competing interests, when an officer legally stops a driver on the highway, he may order the driver out of the car without further justification.  The interest in police safety is legitimate and weighty.  The driver’s interest to be permitted to stay in his car is de minimus.  The driver is being asked to expose very little more of his person than is already exposed.

e. Maryland v. Wilson: If a driver is stopped for a ticket and there is a passenger in the car, the officer is justified in ordering the passenger out of the car as well.  The same weighty interest in officer safety is present regardless of whether the occupant of the stopped car is a driver or a passenger.  The personal liberty case is stronger for the passenger than for the driver, because while there is probable cause to stop the driver, there is no reason to stop or detain the passenger.  However, since innocent passengers are inevitably seized when the driver is stopped, being ordered out of the car was again too minor an additional intrusion to outweigh police safety.
f. U.S. v. Sharpe: Federal drug agent C patrolling a highway for drug trafficking observed a suspicious camper truck apparently traveling in tandem with a Pontiac.  He radioed for assistance, and state trooper T responded.  They attempted to pull the cars over.  The Pontiac pulled over, but the truck did not stop immediately.  C obtained ID from the driver of the Pontiac and then tried to contact T by radio.  C radioed for more assistance, and when it arrived, he left the officers with the Pontiac and drove to the spot where T had pulled over the truck.  When he smelled pot coming from the trunk, he opened it, found bales of pot and arrested the driver.  In assessing whether a detention is too long in duration to be justified as an investigative stop, we consider it appropriate to examine whether the police diligently pursued a means of investigation that was likely to confirm or dispel their suspicions quickly, during which time it was necessary to detain the defendant.  Given the circumstances facing him, C pursued his investigation in a diligent and reasonable manner.  During most of the 20 minute detention, C was attempting to contact T and enlisting the help of the local police.  Once C reached T and the truck driver, he proceeded expeditiously.
v. U.S. v. Mendenhall: A person is "seized" within the meaning of the 4th Amendment only when, in light of all the circumstances, a reasonable person would believe he was not free to leave.  Mendenhall was observed by agents of the DEA at the Detroit Airport exhibiting characteristics of persons unlawfully carrying narcotics. The agents stopped her and identified themselves, and asked to see her airline ticket and identification. The ticket and identification bore different names. One agent asked her to accompany him to the airport DEA office. Once at the office, the agent asked Mendenhall if she would consent to a search of her person and handbag. A policewoman arrived and asked Mendenhall to disrobe. Mendenhall removed her clothes, handed two small packages to the policewoman, and was placed under arrest for possessing heroin.  The Court said that here, the agents approached Mendenhall in public; they wore no uniforms and displayed no weapons. They asked, but did not demand, to see her identification. Our conclusion that no seizure occurred is not affected by the fact that the agents did not expressly tell Mendenhall she was free to go. 

1. Notes
a. Mendenhall Test: a person is seized when a reasonable person would have believed that he was not free to leave.

b. Apparent Consent: The manifestation by actions, or by the failure to act, of an agreement of the minds or of the acquiescence by one party to the will of another.

c. Analysis of these cases…
i. Has a seizure occurred?

ii. At what point in time did it occur?

iii. Was it a Terry-type seizure or was it a Dunaway-type de facto arrest?

iv. If Terry-type, they must have requisite level of suspicion required, which is reasonable suspicion.

v. If Dunaway-type, they must have probable case.

vi. Florida v. Bostick: When police officers board a bus and question a passenger without reasonable suspicion, a seizure occurs only if a reasonable passenger would not feel free to terminate the questioning. Two police officers displaying badges and insignia boarded a bus en route to Atlanta from Miami during a brief stop. One officer also carried a "recognizable zipper bag, containing a pistol." The officers singled out Bostick without reasonable suspicion and asked to see his ticket and identification, which Bostick provided without incident. One officer stood in front of Bostick's seat, blocking his access to the aisle. The officers then requested Bostick's permission to search his luggage and identified themselves as narcotics agents looking for drugs. They informed Bostick of his right to refuse consent to the search, to which Bostick consented. Cocaine was found in Bostick's suitcase.  In INS v. Delgado, random questioning of employees at their worksites to determine whether they were illegal aliens was held not to constitute a seizure because the agents' conduct gave employees "no reason to believe that they would be detained if they gave truthful answers . . . or if they simply refused to answer." Like the workers in Delgado, Bostick's freedom of movement was restricted by a factor independent of police conduct, i.e., his being a passenger on a bus scheduled to depart. The appropriate inquiry therefore is whether a reasonable person would feel free to terminate the encounter.

1. Notes
a. US v. Drayton: A bus sweep where the passengers on board were not told they had a right to refuse consent and could disembark the bus at any time.  The court said that this was no seizure because the officers gave the passengers no reason to believe that they were required to answer the officer’s questions and because they could exit.  There was no application of force, no intimidating movement, no overwhelming show of force, no brandishing of weapons, no blocking of exits, no threat.  If this encounter had been on the street, it would be constitutional.  The fact that an encounter takes place on a bus does not on its own transform standard police question of citizens into an illegal seizure.
vii. California v. Hodari: A seizure occurs when (1) there is a submission to a show of authority or (2) there is physical force. Two police officers came upon several persons, including Hodari acting in a suspicious manner. When they approached, all took flight. Hodari inadvertently ran in the direction of one officer. As soon as he saw the officer, he tossed away an object that later proved to be rock cocaine. The court said that the 4th Amendment protects against unlawful seizure. "Seizure," when applied to the person, as it must be in the context of arrest, can only refer to physical restraint. The term "seizure," as it is commonly understood, implies some form of custody or control. Consequently, any evidence found prior to such custody or control cannot be said to be the fruit of an illegal seizure. Here, Hodari had not been placed under physical restraint when he attempted to conceal the incriminating evidence, so the evidence should not have been suppressed. 

1. Notes
a. US v. Mendenhall had held that a person is seized only if a person's freedom of movement is restrained. Hodari argued that the presence of an officer alone could work to constitute such a restraint. The Court disagreed, noting that Mendenhall did not say an arrest was necessarily effected when movement is restrained, but rather that an arrest cannot occur absent such restraint.

b. An arrest requires either physical force or submission to the assertion of authority.

viii. Alabama v. White: Reasonable suspicion can be established with information different in quantity or content than that required to establish probable cause, and can arise from information that is less reliable than that required to show probable cause.  On the afternoon of April 22, 1987, Officer Davis received an anonymous telephone tip stating that Vanessa White would leave a specific apartment at a particular time later that day in a brown Plymouth station wagon with a broken right taillight lens, that she would drive to Dobey's Motel, and that she would be in possession of a brown attache case containing an ounce of cocaine. Davis proceeded to the apartment and observed White leave the building empty-handed, enter the described station wagon, and drive by a route involving many turns to Dobey's Motel. Davis stopped the vehicle just short of the motel. Pursuant to a consensual search, marijuana was discovered in a brown attache case found in the car. Three milligrams of cocaine were later found in White's purse. The court said that reasonable suspicion, like probable cause, is dependent upon both the content of information possessed by police and its degree of reliability as determined by the "totality of circumstances" test. The only difference is that the level of suspicion required to establish "reasonable suspicion" is less than that required to establish "probable cause." Although this is a close case, the range of details actually corroborated by the officers imparted some degree of reliability to the informant's other allegations. The caller's ability to predict White's future behavior demonstrated the possession of inside information, in this case White's itinerary, normally restricted to a small number of people. The totality of these facts established the requisite reasonable suspicion to stop White.
1. Notes
a. White presents one of the weakest factual scenarios held to satisfy the reasonable suspicion standard.

b. Adams v. Williams: The officer approached the Williams vehicle after a person known to the officer informed him that an individual seated in a nearby vehicle was carrying narcotics and had a gun at his waist.  The officer knew the tipster because he had provided information before.  The Court said that the officer acted justifiably in responding to his informant’s tip.  The informant was known to him personally and had provided him with information in the past.  The informant came forward personally to give information that was immediately verifiable at the scene.  While the informant’s unverified top may have been insufficient for a narcotics arrest or search warrant, the information carried enough indicia of reliability to justify the officer’s forcible stop of Williams.
c. Florida v. J.L.: An anonymous caller told police that a young black male standing at a particular bus stop and wearing a plaid shirt was carrying a gun.  Two officers went to the location and observed 3 black males, one wearing a plaid shirt hanging out there.  Nothing about their behavior apart from the top aroused suspicion, and no gun was visible.  Nonetheless, the officers seized J.L. anyway, and they discovered a gun.  The Court said that the tip exhibited insufficient indicia of reliability to provide reasonable suspicion for the police action.  The anonymous call provided no predictive information and therefore left the police without means to test the informant’s knowledge or credibility.  That the allegation about the gun turned out to be correct does not suggest that the officers, prior to the frisks, had a reasonable basis for suspecting J.L. of engaging in unlawful conduct: the reasonableness of the official suspicion must be measured by what the officers knew before they conducted their search.

d. A chart to predict whether or not there is reasonable suspicion.  But note the inquiry is fact intensive.

	Anonymous Informant?
	Predictive of Future Behavior?
	
	Reasonable

Suspicion?

	Yes
	No
	
	No

	Yes
	Yes
	
	Yes

	No
	No
	
	Yes


ix. Illinois v. Wardlow:  Flight from police is sufficient to support a finding of reasonable suspicion and to justify a police officer's further investigation.  Officers Nolan and Harvey were working as uniformed officers in the specials operations section of the Chicago Police Department. They observed Wardlow standing next to a building holding an opaque bag. When he saw the officers, he fled. The officers eventually cornered him and conducted a patdown search for weapons. During the frisk, Nolan felt a hard object and opened the bad to discover a .38-caliber handgun with five live rounds of ammunition. The officers arrested Wardlow  The court said that this case is governed by this Court's analysis in Terry. Nolan and Harvey were among eight other officers in a four-car caravan converging on an area known for drug trafficking. While an individual's presence in an area of expected criminal activity is not sufficient, without more, to support a reasonable, particularized suspicion that the person is committing a crime, the officers may take into consideration the relevant characteristics of a location in determining whether the circumstances are sufficiently suspicious to warrant further investigation. Moreover, nervous, evasive behavior is another pertinent factor in determining reasonable suspicion, such as Wardlow's unprovoked flight upon seeing the police. Thus Nolan was justified in suspecting Wardlow was involved in criminal activity and in investigating further. 
1. Notes 

a. A person running in a high crime area is now considered reasonable suspicion to stop someone.
x. US v. Place:  The limitations applicable to investigative detentions of the person define the permissible scope of investigative detentions of luggage on less than probable cause. Place aroused the suspicions of DEA agents at Miami International Airport. When they asked to search his luggage, he consented; however, they did not do so because his flight was departing. Two DEA agents met him in New York and requested identification. Place then refused to consent to a search of his luggage. They took his bags and 90 minutes later subjected it to a "sniff test" by a trained narcotics dog, who reacted positively. The agents held the luggage over the weekend, then obtained a search warrant and opened the luggage. The court said that the conduct of the police in seizing Place's luggage invaded not only his possessory interest in his luggage, but also his personal interest in proceeding with his itinerary. While he may technically have been free to proceed without his luggage, it is not reasonable to expect him to do so. The ninety-minute detention of the luggage before the narcotics dog sniffed it was unreasonable under this test; the DEA agents in New York had ample time to arrange for their investigation. 

1. Notes
a. This case effectively extended Terry v. Ohio to permit limited searches of personal property based on reasonable, articulable suspicion.
b. If they brought the dog to the airport and the dog alerted, they still could not open the bag.  At that point they have probable cause and must wait for a warrant.
xi. Michigan v. Long: A police officer may conduct a brief search of the passenger compartment of a vehicle for weapons during a lawful investigatory stop of the vehicle.  Michigan police met Long outside his vehicle, which he had driven off the road into a ditch after speeding and driving erratically. Long did not respond to repeated requests to produce his license. He then moved back toward the open door of the car, and the officers observed a hunting knife on the floorboard of the car. They stopped him and frisked him for weapons. One of the officers, shining his flashlight into the car, saw an open pouch. He determined that the pouch contained marijuana. The court said that they have held in the context of custodial arrests that articles inside the passenger compartment of a vehicle are generally, within the area into which an arrestee might reach to grab a weapon. We conclude today that during a lawful investigative stop, police may search those areas of the passenger compartment of a vehicle in which a weapon may be placed or hidden if they possess specific and articulable facts which reasonably warrant the police in believing that the suspect is dangerous and may gain immediate control of weapons. 

1. Notes
a. Terry doctrine is extended to the vehicle.  

b. Scope: wherever a weapon could be in the interior of the car, but not the trunk.

c. The Court in Long authorized not only a "frisk" of the car's contents, but also a search of containers in which a weapon might be hidden. While the protective search of the car was limited to a search for weapons, the Court noted that police were not obliged to ignore contraband discovered during the search.

xii. Maryland v. Buie: After an arrest is made in a residence, a search of the house for accomplices requires articulable facts warranting a belief that the presence of an accomplice is likely.  An armed robbery occurred in which one of the robbers was wearing a red running suit. Police obtained an arrest warrant for Buie. The officers went to his house and entered it. An officer yelled for anyone in the basement to come out. Buie did and was arrested. An officer, who then descended into the basement to check for possible confederates hiding there, instead found a red running suit.  The court said that as an incident to arrest, police may search the house, as a precautionary measure, without a warrant or probable cause. As long as there is some articulable reason for an officer to believe that there might be an accomplice hiding who might pose a threat, a search for such an individual is legitimate. [The Court, rather than ruling on the facts of the present case, vacated the appellate court order and remanded for a factual determination of the issue.]

1. Notes
a. Accomplice: An individual who knowingly, purposefully or voluntarily combines with the main actor in the commission or attempted commission of a criminal offense.

b. Protective sweep: a quick and limited search of premises incident to an arrest and conducted to protect the safety of police officers or others.

c. Two grounds where contraband in a house could be admissible:
i. Search incident to arrest
ii. Protective sweep of house
b. Special Needs Exception

i. A search or seizure comes within the special needs category when a perceived need, beyond the normal need for law enforcement, makes the warrant and/or probable-cause requirements of the 4th Amendment impracticable or irrelevant.

ii. Warrant requirements do not apply

iii. Magic words for special needs cases: Government interest must be one that is (1) beyond the normal need for law enforcement or (2) they present a category where to require probable cause would not be practical
iv. Camara v. Municipal Court: the Justices recognized a different form of probable cause applicable to administrative-search cases, that does not require individualized suspicion and which is based on the general 4th Amendment standard of reasonableness.  To determine reasonableness, the Camara Court invoked a balancing test in which the individual’s and society’s interests in a given type of administrative search were weighed against each other.  The probable cause for these administrative warrants can be supplied by a showing of non-arbitrary justification to inspect the particular premises (like all the buildings in the area are being inspected.)  This kind of probable cause obviously does not require particularized suspicion of criminal wrongdoing or even of administrative code violations in a specific building.

v. New York v. Burger: The Court approved warrantless administrative searches of closely governmentally regulated industries, even in the absence of emergency or consent.  Because the owner or operator of commercial premises in a closely regulated industry has a reduced expectation of privacy, the warrant and probable cause requirements are lessened.

vi. Public Schools

1. New Jersey v. TLO: two public school students were caught smoking on school grounds.  When one of them denied she smoked, the vice principal demanded her purse, opened it, and observed cigarettes.  When he pulled them out, he discovered cigarette paper, used to roll pot.  This led to a full search of TLO’s purse, which turned up evidence implicating her in marijuana sales.  The SCt held that neither the warrant requirement nor probable cause applies to searches by public school officials.

2. Probable cause is not needed here because public interests are best served by a 4th Amendment standard of reasonableness that stops short of probable cause.

3. The warrant requirement is unsuited to the school environment because it would unduly interfere with the maintenance of the swift and informal disciplinary proceedings needed in the schools.
4. Public school teachers and administrators may search students without a warrant if (1) there are reasonable grounds for suspecting that the search will turn up evidence that the student has violated or is violating either the law or the rules of the school and (2) once initiated, the search is not excessively intrusive in light of the age and sex of the student and the nature of the infraction.

vii. Border Searches

1. At the border and its functional equivalents (like in airports), a person may be stopped and belongings searched without a warrant and in the absence of individualized suspicion of wrongdoing, pursuant to the long standing right of the sovereign to protect itself from the entry of persons and things dangerous to the nation

2. Roving border patrols: where agents stop a car without notice on a little traveled road
a. The agents need reasonable suspicion of criminal activity to detain the car occupants briefly

3. Fixed check points: a permanent stop along a well-traveled highway

a. Vehicle occupants may be stopped for questioning without individualized suspicion of wrongdoing.

viii. Checkpoint Automobile Stop: Exception to the requirement that a police officer have a reasonable suspicion that an automobile contains illegal evidence or contraband for automobile stops made at a fixed checkpoint for the purpose of questioning the occupants of the vehicle; however, the officers must have probable cause or consent of the occupants prior to conducting a search of the vehicle.

ix. Michigan Dept of State Police v. Sitz: A state's use of highway sobriety checkpoints does not violate the 4th and 14th Amendments.  The Police established a sobriety checkpoint pilot program in 1986. All vehicles passing through a checkpoint would be stopped and the drivers briefly examined for signs of intoxication. In cases where signs were detected, the officer would check the driver's license and registration, and if warranted, would conduct further sobriety tests. If the tests indicated the driver's intoxication, the driver would be arrested. All other drivers would be allowed to resume their journey. The only checkpoint operated was conducted in Saginaw County. The 126 vehicles passing through the checkpoint were delayed an average of approximately 25 seconds. Two drivers were detained for field tests, and one was arrested for driving under the influence. A third driver who drove through without stopping was pulled over an arrested for driving under the influence.  The Court said that no one can dispute the magnitude of the drunken driving problem and the state's interest in stopping it. Conversely, the measure of the intrusion on motorists stopped briefly at sobriety checkpoints is slight. The motorist can see that other vehicles are being stopped so he is less likely to be frightened or annoyed by the intrusion. The balance of the state's interest in preventing drunken driving, the extent to which this system can reasonably be said to advance this interest, and the degree of intrusion upon individual motorists who are briefly stopped weighs in favor of the state program.
1. Notes
a. Delaware v. Prouse: except in those situations in which there is at least articulable and reasonable suspicion that a motorist is unlicensed or that an automobile is not registered, stopping an automobile and detaining the driver in order to check his driver’s license and registration of the automobile are unreasonable under the 4th amendment.
b. City of Indianapolis v. Edmond: The city began to operate vehicle checkpoints on city roads in an effort to interdict unlawful drugs.  The city conducted 6 such roadblocks between August and November that year, stopping 1161 vehicles and arresting 104 motorists.  55 arrests were drug-related, while 49 were for other offenses.  The overall “hit rate” was 9%.  The Court said that this highway checkpoint program was in violation of the 4th amendment, because the primary purpose was to detect evidence of ordinary criminal wrongdoing.
c. Illinois v. Litster: road blocks are allowed if there was a specific crime that had occurred some time earlier based on (1) a specific crime and (2) reasonable belief that people going through the road block would have information
d. Road blocks are allowed in emergency situation… when a drunk driver is fleeing… or when a terrorist if fleeing
e. Suspicionless drug testing (urinalysis, breathalyzer, or blood) has been upheld by the SCt in various contexts:

i. Drug testing of railroad personnel involved in train accidents

ii. Random drug testing of federal customs officers who carry weapons or are involved in drug interdiction

iii. Random urine testing of school students involved in intercollegiate athletics or other extracurricular activities

f. Ferguson v. Charleston: the Court invalidated a program to identify and test pregnant mothers suspected of drug use.  If they were positive, they were told they had to go into rehab or else the cops would be called.  The Court said that while the ultimate goal of the program may well have been to get the women in question into substance abuse treatment and off drugs, the immediate objective of the searches was to generate evidence for law enforcement purposes in order to reach that goal.
g. Law enforcement DNA database: Taking someone’s blood is a violation of the 4th amendment, so they have to have individualized suspicion.  But when a sample is taken to add to a database for identification if they ever commit another crime, then there’s a problem.  All states have such a database, and no one has put a stop to it.  Some states allow for blood sample for people who were merely arrested, not convicted (Louisiana).  Texas allows DNA for those who are indicted, no trial, no conviction.  Most states started off with murder and rapes, now most states have it for all felonies.  The 9th Circuit says the database is unconstitutional.  But they’re rehearing it
i. This is of interest to Professor Carnahan.
Chapter 5: Remedies for 4th Amendment Violations

A. Standing
a. The established principle is that suppression of the product of a 4th Amendment violation can be successfully urged only by those whose rights were violated by the search itself, not by those who are aggrieved solely by the introduction of damaging evidence.  Coconspirators and codefendants have been accorded no special standing.
b. So a person has standing if they personally have an expectation of privacy in the area that was searched.

c. Notes

i. This is not the same standing that is required to bring suit… this deals with a motion to suppress evidence.

ii. HYPO:

1. There’s a house with A and B in it.  It’s A’s house. Police do illegal electronic surveillance on the home and tape the conversations.

a. Has A’s expectation of privacy been violated? Yes… in A’s home.

b. Has B’s expectation of privacy been violated?  Yes… he has an expectation of privacy in his person.

2. A’s house; A’s at work; B and C are in A’s house.  B and C have a conversation which implicates A, B and C.  Illegal surveillance.

a. Does A have standing to suppress the tapes?  Yes, 4th protects houses, and it’s A’s house.

b. Does B?  Yes, 4th amendment protects conversations made in private.

c. Does C?   Same as above.

3. A’s house.  B and C are in A’s house.  A is at work.  D is somewhere else.  B and C have a conversation that implicate A, B, C, and D.

a. Does A have standing?  Yes, A’s home

b. Do B and C?  Yes, because 4th protects their conversation made in private.

c. Does D?  No, because he has no expectation of privacy.
iii. The Rule for Electronic Surveillance: a person has standing to contest electronic surveillance and is entitled to suppression of unlawfully heard conversations if (1) government agents unlawfully overheard that person’s conversations, regardless of where they occurred, or (2) if the conversations occurred on that person’s premises, whether or not she was present or participated in the conversations.

iv. US v. Payner: Special Agent Jaffee of the Jacksonville office asked Casper, a private investigator and occasional informant, to learn what he could about the Castle Bank and its depositors…  Casper entered the apartment using a key supplied by Kennedy.  He removed the briefcase and delivered it to Jaffee.  While the agent supervised the copying of approximately 400 documents taken from the briefcase, a lookout observed Kennedy and Wolstencroft at dinner.  The District Court found that the US, acting through Jaffee, knowingly and willfully participated in the unlawful seizure of Wolstencroft’s briefcase.
d. Rakas v. Illinois:  In order to have standing to contest a 4th amendment violation, you have to have a reasonable expectation of privacy. Since a car passenger has no legitimate expectation of privacy as to the car, he cannot object to a search of the car or to the introduction of evidence thereby obtained. After hearing a description of the getaway car used in a robbery, police stopped the vehicle in which Rakas was riding as a passenger. A search of the car revealed rifle shells in the locked glove compartment and a sawed-off rifle under the front passenger seat. Contending that the search had been in violation of the 4th Amendment, Rakas sought to suppress this evidence, but the TC held he had no standing to make such a motion, and the appellate court agreed. On appeal from his conviction of armed robbery, Rakas argued that anyone at whom a search was "directed" should have standing to contest the legality of that search and object to the admission at trial of evidence obtained as a result thereof.  The Court said that until now, many decisions in this area have been couched in terms of whether or not a defendant had "standing" to object to the introduction of evidence obtained by an allegedly unconstitutional search, but this was simply another way of addressing what should now be considered the single guiding standard: whether or not the one making the motion to suppress has had his own 4th Amendment rights infringed by the search and seizure he challenges. As measured by the legitimate expectation of privacy standard, the 4th Amendment protections offered Rakas were simply not involved when the car was searched. He, therefore, has no basis to object to the evidence obtained.

i. Notes
1. What if this had been a taxi?  Would a passenger have a right to protest?  Yes, because when someone gets in a taxi, they have exclusive use of the back of the taxi… pure property interest doesn’t matter.  And you have control over where it’s going.
2. Simmons v. US: when a defendant testifies in support of a motion to suppress evidence on 4th Amendment grounds, his testimony may not thereafter be admitted against him at trial on the issue of guilt unless he makes no objection.

3. Rawlings v. Kentucky: an evaluation of the totality of the circumstances will be made to determine whether an individual had a reasonable expectation of privacy in the place searched by the police.

4. Minnesota v. Olson: the police, without a warrant or consent, entered a residence in which they believed Olson, a robbery-murder suspect, was staying as an overnight guest.  The officer searched the residence until they discovered him hiding in a closet.  The Court said that society recognizes that a houseguest has a legitimate expectation of privacy in his host’s home.  Just because the host has ultimate control of the house is not inconsistent with the guest having a legitimate expectation of privacy.   Hosts will more likely than not respect the privacy interests of their guests, who are entitled to a legitimate expectation of privacy despite the fact that they have no legal interest in the premises and do not have the legal authority to determine who may or may not enter the household.
e. Minnesota v. Carter: In order to claim the protection of the 4th Amendment, a defendant must demonstrate that he personally has an expectation of privacy in the place searched, and that his expectation is reasonable.  A police officer looked through a window blind in a lessee's apartment based on an informant's tip. The officer observed respondents bagging cocaine in the apartment. Based on that observation, a warrant was issued, and respondents were arrested and charged with conspiracy to commit a controlled substance crime.  The court said that an overnight guest in a home may claim the protection of the 4th Amendment, but one who is merely present with the consent of the householder may not.  Property used for commercial purposes is treated differently for 4th Amendment purposes than residential property. An expectation of privacy in commercial premises, however, is different from, and indeed less than, a similar expectation in an individual's home. 
i. Notes

1. Rawlings v. Kentucky: the Court ruled that the test enunciated in Rakas—whether the petitioner had a reasonable expectation of privacy in the area searched—is the exclusive test for determining whether a defendant may successfully challenge a search.
2. A “hunch” means that there is not a requisite level of suspicion to seize something.

B. Exclusionary Rule

a. Exclusionary Rule: a rule precluding the introduction at trial of evidence unlawfully obtained in violation of the federal constitutional safeguards against unreasonable searches and seizures.

b. Purpose: to police the police.

c. Mapp v. Ohio: In a prosecution in a federal or state court, the 4th Amendment forbids the admission of evidence obtained by an unreasonable search and seizure.
d. US v. Calandra: The Court held that the 4th Amendment exclusionary rule does not apply in grand jury proceedings.  
e. Exceptions to the Exclusionary Rule…

i. Civil proceedings: The court will not exclude illegally obtained evidence from a civil proceeding

ii. Grand jury proceedings: Can be used even though it is a kind of criminal proceeding.  Why?  Because they’re making a probable cause determination and it’s not the trial

iii. Criminal hearing: Probable cause determination, so they can consider everything

iv. Impeachment exception… see p. 472

v. Cross examination… keep in mind that the federal rules only allow cross on things that were in scope of direct

1. This exception does not apply to defense witnesses

vi. Good faith

f. The Good Faith Exception to the Exclusionary Rule

i. Good Faith Exception: a circumstance in which evidence may be introduced during a criminal trial even though it concededly was obtained as a result of an unreasonable search or seizure.
1. Only applies to criminal trials

2. Never civil trials

ii. Good faith Reliance: honest reliance on the representation of another

iii. Impeachment Exception

1. Impeachment: the discrediting of a witness by offering evidence to show that the witness lacks credibility

2. US v. Havens: Prosecutor introduced unconstitutionally obtained evidence to impeach a defendant’s cross-examination testimony.  The court said this was a distinction without a difference.

3. James v. Illinois: the impeachment exception does not apply in a case in which the defendant does not testify, but the prosecutor seeks to impeach the testimony of the defendant’s only witness.

iv. US v. Leon:  The 4th Amendment exclusionary rule does not bar the use of evidence obtained by officers acting in good faith in reasonable reliance on a facially valid search warrant ultimately found to be unsupported by probable cause.  The Burbank police obtained a facially valid search warrant to search Leon's premises for narcotics. The information in the supporting affidavit was obtained from a confidential informant whose credibility and reliability were not substantiated. The police found narcotics, and Leon was charged with conspiracy to possess and distribute cocaine.  The court said that the exclusionary rule is not mandated by the 4th Amendment. The Amendment contains no provision which expressly precludes the use of illegally obtained evidence. It is a judicially created remedy to deter illegal law enforcement conduct. Because of its deterrent purpose, the rule cannot be justifiably applied to cases in which the police have acted in good faith under a facially valid warrant. Therefore, it is clear that exclusion of evidence must be determined on a case-by-case basis and only where such exclusion furthers the purpose of the exclusionary rule. As a result, the evidence, obtained in good faith, should not have been suppressed.

1. Notes

a. No probable cause ( Improper search warrant ( illegally obtained evidence

b. Were the rights of the defendant’s violated by any police conduct?  No.

c. Was the officers warrant reliance on the warrant objectively reasonable?  Yes.  Then no suppression.

d. The good faith inquiry is limited to the objectively ascertainable question whether a reasonably well trained officer would have known that the search was illegal despite the magistrate’s authorization.  All of the circumstances—including whether the warrant application had previously been rejected by a different magistrate—may be considered.
e. 4 situations where it would not be objectively reasonable for the officer to rely on the warrant… (exceptions to the good faith exception to the exclusionary rule)

i. Knowing or reckless falsehood 
1. Example: cop lied in the warrant application.

ii. Magistrate’s abandonment of the judicial role 

1. Example: Lo-Ji Sales v. New York

iii. Seriously deficient probable cause 

1. Example: bare bones affidavit

iv. Seriously facially deficient 
1. Example: expired warrant; things are not particularly described

f. NOTE: THE GOOD FAITH EXCEPTION ONLY APPLIES WHEN THERE IS A WARRANT!!!

g. Massachusetts v. Sheppard: Evidence obtained from a defendant pursuant to a search warrant that is subsequently determined to be invalid may be introduced at the defendant’s trial in the prosecution’s case in chief if a reasonably well-trained officer would have believed that the warrant was valid.

h. The Good Faith Exception in Non-Warrant Cases

i. Arizona v. Evans: an officer arrested Evans during a routine traffic stop when a computer in the officer’s patrol car indicated that there was an outstanding warrant for Evans’ arrest.  A subsequent warrantless search of Evans’ car, incident to the arrest, turned up a bag of marijuana.  The computer info on Evans turned out to be incorrect.  The SCt said that the marijuana was admissible, despite the 4th Amendment violation, because it was a court employee screw up, not that of law enforcement.
g. Fruits of the Poisonous Tree Doctrine

i. Fruit of Poisonous Tree: Doctrine that evidence obtained as a result of illegal procedures is inadmissible at trial.
1. Evidence obtained by the bad evidence must be suppressed too. (Derivative evidence)

2. The tree is the illegal act

3. The fruit is the evidence obtained by the illegal act

ii. Silverthorne Lumber Company v. US:  Knowledge gained by the federal government in violation of the 4th Amendment cannot be used directly or indirectly as evidence in its case. Silvethorne and his son were arrested for violation of a federal statute. Without a warrant, the U.S. Marshal then went to the offices of the Silverthorne Lumber Co. and seized incriminating evidence. Copies were made of the papers seized and a new indictment drawn.  The Court said that such conduct reduces the 4th Amendment to mere words. For the 4th Amendment to have any meaning, it must stand for the proposition that not only cannot illegally obtained evidence be admitted, but that it cannot be used at all. 
1. Notes
a. This is the essence of the "fruit of the poisonous tree" doctrine. Justice Holmes noted that it did not act as a complete bar to the use of illegally seized evidence, only insofar as the evidence would not have been available to prosecutors but for the illegality. If, for example, an independent source obtained the same evidence and provided it to the police in a lawful manner, it would be admissible.

b. Walder v. US: The government cannot violate the 4th Amendment and use the fruits of such unlawful conduct to secure a conviction.  Nor can the Government make indirect use of such evidence for its case, or support a conviction on evidence obtained through leads from the unlawfully obtained evidence.  All these methods are outlawed, and convictions obtained by means of them are invalidated, because they encourage the kind of society that is obnoxious to free men.
iii. Fruit of the Poisonous Tree Analysis:

1. Identify the tree (the constitutional violation)

2. Identify the fruit (the evidence the government seeks to introduce)

3. Determine whether the fruit comes from the tree (is there a causal link?)

4. If the fruit did come from the tree, identify any facts that may justify the conclusion that the poison from the fruit has dissipated (the attenuation doctrine)

iv. Exceptions to the Fruit of Poisonous Tree Doctrine

1. Attenuation Doctrine

2. Independent Source Doctrine

3. Inevitable Discovery Doctrine

v. Attenuation (or Dissipation of Taint) Doctrine

1. Attenuation Doctrine: the connection between the arrest and the statement had become so attenuated as to dissipate the taint
2. Think of it like a rubber band… the illegal act at one end and the evidence sought to be admitted at the other.  As you start stretching the rubber band, the connection between the illegal act and the evidence is broken.  The evidence is far enough removed
3. Factors to use to determine if the evidence is attenuated…
a. Whether or not they got their Miranda warnings.

i. Note: Miranda alone is not enough to make it attenuated; it must be Miranda coupled with something else

b. Temporal proximity: How much time has passed between initial illegality and evidence sough to be admitted?

c. Significant intervening events.

i. Ex: someone meeting with counsel

ii. See problem 5, p. 502

d. Purpose and flagrancy of the misconduct: how bad did the cops act

4. Nardone v. US: Even if a particular piece of evidence is a fruit of the poisonous tree, it may still be admissible.  Sophisticated argument may prove a causal connection between information obtained through illicit police conduct and the Government’s proof.  As a matter of good sense, such connection may have become so attenuated as to dissipate the taint.  At some point, in other words, the law stops looking backwards in time to find police wrongdoing and essentially says enough is enough, we are prepared to eat this fruit to allow use of this secondary evidence at trial.

5. Wong Sun v. US:  Statements made by a defendant directly as the result of lawless police conduct are inadmissible against the defendant. Federal agents went to the Chinese laundry operated by Wong Sun's co-defendant, James Wah Toy. Toy told the agent that he was not open for business and to come back. The agent identified himself as a narcotics agent, and Toy ran into his living quarters at the back of the laundry. The agents broke open the door, followed Toy into his bedroom, and arrested him. A search of the premise revealed no narcotics. Toy told the agents that he and another man had been smoking the drug the night before, and told him where the other man lived. Toy and two others were indicted on drug charges, and his statements to the agents in his bedroom were admitted against him. The Court said that the AC held that there was neither reasonable grounds nor probable cause for Toy's arrest. We have held that physical evidence obtained during an unlawful invasion must be excluded. Today we hold that verbal evidence that derives so immediately from an unlawful entry is no less the a fruit of the poisonous tree doctrine of official illegality than the more tangible fruits of the unwarranted intrusion. There was no intervening independent act to purge the illegality of its taint; therefore the judgment of the AC is reversed and the case remanded to the district court.

a. Notes
i. Wong Sun made a confession as well, but his confession took place when he voluntarily returned several days after being arraigned to make the statement. Given his independent intervening voluntary act, the Court held that the taint of Toy's unlawful arrest was purged as to Wong Sun's confession.

ii. Brown v. Illinois: Brown was arrested as his apartment without probable cause.  While in custody, he made incriminating statements after being read the Miranda warnings and voluntarily waiving his constitutional rights pursuant to Miranda.  The Court rejected a proposed bright-line rule that Miranda warnings automatically untaint subsequent confessions.  Whether a post-Miranda-warning statement, which is a fruit of a 4th Amendment violation, is untainted is resolved instead on a case-by-case basis, considering the totality of the circumstances.
iii. New York v. Harris: police officers, with probable cause to arrest Harris for murder, entered Harris’ home without a warrant or consent, arrested him and read him the Miranda warnings.  H waived his rights, agreed to answer questions, and admitted he killed the victim.  Later at the police station, he signed a second, written inculpatory statement.  The Court said that where the police have probable cause to arrest a suspect, the exclusionary rule does not bar the State’s use of a statement made by the defendant outside of his home, even though the statement is taken after an arrest made in the home in violation of Payton.
iv. US v. Ceccolini: the police unlawfully obtained information that led them to a witness to a crime perpetrated by Ceccolini.  Some months later, the witness agreed to testify against Ceccolini.  The SCt said that the exclusionary rule should be invoked with much greater reluctance where the claim is based on a causal relationship between a constitutional violation and the discovery of a live witness than when a similar claim is advanced to support suppression of an inanimate object.  The greater the willingness of the witness to freely testify, the greater the likelihood that he or she will be discovered by legal means and the smaller the incentive to conduct an illegal search to discover the witness.

vi. Independent Source Doctrine and Inevitable Discovery
1. Independent Source: pertaining to facts derived from another source, independent of those contained in a defective warrant

2. Inevitable Discovery Doctrine: (Nix v. Williams) Evidence obtained by the government as fruit of the poisonous tree is admissible at trial if the government proves by a preponderance of the evidence that the disputed evidence ultimately or inevitably would have been discovered by lawful means.  Government has to prove by a preponderance of the evidence that they would have discovered the evidence in essentially the same condition as it was discovered in and in a relatively short amount of time.
3. Murray v. US: Evidence found for the first time during the execution of a valid and untainted search warrant is admissible if it is discovered pursuant to an independent source. Police officers made an illegal warrantless entry into a warehouse where they observed bales of marijuana. Some officers stayed at the warehouse, keeping it under surveillance, while others obtained a search warrant. In seeking the warrant, the officers made no mention of the illegal entry and did not rely on any observations made during the entry. After obtaining the warrant, the officers searched the warehouse and seized the marijuana. The Court said that if the officers' decision to seek the warrant was prompted by what they had seen during the initial entry, or if information obtained during that entry was presented to the magistrate and affected his decision to issue the warrant, the search pursuant to the warrant would not have been an independent source. The district court found that the officers did not reveal their warrantless entry or their observations of the marijuana to the magistrate. The Court did not, however, explicitly find that the agents would have sought a warrant if they had not earlier entered the warehouse. This was error; a determination of whether the warrant-authorized search was an independent source of the challenged evidence should have been made. 

How do you distinguish between these two doctrines?

Independent Source Doctrine: the evidence that the government is seeking to admit was legally obtained

Inevitable Discovery Doctrine: the evidence that the government is trying to admit was illegally obtained

Chapter 6: Confessions: The Voluntariness Requirement
A. Note: no testing on appellate court standards

B. Torture and Confessions
a. Public Committee Against Torture in Israel v. The State of Israel:  Shaking and "Shabach" are prohibited investigation methods. To prevent terrorist attacks, the Israeli General Security Service (GSS) investigates those suspected of terrorist activities. The GSS investigators make use of physical means in conducting their investigations. Some of these means involve severe shaking, sufficient to cause brain and spinal cord damages, and "Shabach" which is a method composed of a number of cumulative components: the cuffing of the suspect, seating him on a low chair, covering his head with an opaque sack (head covering) and playing powerfully loud music. These means were used to obtain the convictions of several Hamas terrorists who sought to appeal their convictions on the basis of torture.  The tribunal said that these methods do not fall within the sphere of a "fair" interrogation. They are not reasonable and impinge upon the suspect's dignity, his bodily integrity, and his basic rights in an excessive manner (or beyond what is necessary). At times, the price of truth is so high that a democratic society is not prepared to pay it.

i. Notes
1. While prohibiting several forms of interrogation techniques, in Public Committee the court did permit certain forms of what they indicated caused "discomfort inherent to an interrogation." This included, for example, sleep deprivation. The court stated that if the State wished to enable its investigators to utilize physical means in interrogations, "they must seek the enactment of legislation for this purpose."

C. Police Interrogation without Torture
a. Lisenba v. California: Illegal acts committed in the course of procuring a confession do not automatically render the confession inadmissible as a violation of due process; all the surrounding circumstances must be evaluated to determine whether the confession was freely and voluntarily made. James hired a woman as a manicurist in his barber shop, then subsequently married her. The marriage was invalid, as he had a living wife.  While they were engaged, he took out a life insurance policy on her. After his earlier marriage was annulled, they were married in a legal ceremony. Several months later, James and a confederate blindfolded his wife, tied her to a table, and allowed rattlesnakes to bite her. When that did not succeed in killing her, they took her to a pond and drowned her. When James attempted to collect the insurance, an investigation was instituted, resulting in his arrest. He eventually confessed, laying the blame for planning the crime on his confederate. The Court said that they are bound to make an independent examination of the record to evaluate James' claim. We disapprove of any mistreatment of James, and of any unlawful acts by the State including the deprivation of counsel. However, James admits that no threats, promises or acts of violence were employed during the questioning when he made his confession, or for eleven days before then. He displayed a self-possession, a coolness, and an acumen during his questioning and at trial that negatives the view that he had so lost his freedom of action that the statements he made were not his.

i. Notes

1. Test for voluntariness: Was he overborne?  For someone’s will to be overborne, it needs to be something that shocks the conscious.

2. Rex v. Thompson: the King’s Bench suppressed a confession obtained by telling the suspect that if he did not provide a more satisfactory account, he would be taken before a magistrate. 

3. 3 Rationales for Suppression Confessions:
a. To prevent unreliable evidence form reaching the jury

b. To use only statements taken without coercion

c. To prove guilt only with statements that manifest a minimal level of mental freedom, whether or not the statements were coerced.

b. Spano v. NY: If a confession is obtained by overbearing the will of the accused, it is involuntary and inadmissible. Spano who was born in Italy, was 25, a junior high school graduate, and regularly employed. On the day of the shooting in question, Spano was drinking in a bar. The decedent took some of Spano's money from the bar. A fight ensued, and the decedent kicked Spano in the head several times. Later, Spano secured a gun, entered a store where the decedent was frequently found, and shot him to death. Spano then disappeared. Later, Spano informed a friend, Bruno, who was a fledgling police officer, that he was giving himself up. Spano, accompanied by counsel, turned himself in. Thereafter, the police questioned Spano, without his attorney, for over eight hours. Using Bruno to gain his sympathy, Spano was worn down physically and mentally until he finally confessed by answering leading questions in a question-and-answer confession. The court said that Spano was a foreign-born young man of 25 with no past history of law violation or of subjection to official interrogation. Spano was not highly educated and had a history of emotional instability. Spano did not make a narrative statement but was subject to the leading questions of a skillful prosecutor in a question-and-answer confession. He was subjected to questioning by many men. Spano was questioned for virtually eight straight hours. The questioners persisted in the face of his repeated refusals to answer on the advice of his attorney, and they ignored his reasonable requests to contact his attorney. Spano's will was overborne by official pressure, fatigue, and sympathy falsely aroused, and, thus, his confession was involuntary and cannot stand under the 14th Amendment.

i. Notes
1. Custodial Interrogation: The questioning of a suspect by police while in custody.
2. Coerced Confession: A statement made by a person charged with the commission of a criminal offense, acknowledging his guilt in respect to the charged offense, that was made when the confessor's free will was overcome as a result of threats, promises, or undue influence, and which is inadmissible at trial.

3. 36 hours of nonstop interrogation is inherently coersive
4. Ashcraft v. Tennessee: The Constitution of the US stands as a bar against the conviction of any individual in an American court by means of a coerced confession.

D. Can God Coerce a Confession?

a. Colorado v. Connelly: Coersive police activity is a necessary predicate to the finding that a confession is not "voluntary" within the meaning of the Due Process Clause of the 14th Amendment. On August 18, 1983, Connelly approached a uniformed Denver policeman and announced that he wanted to discuss a murder he had committed. Connelly stated that he had come all the way from Boston to confess to the murder of a young girl whom he stated he killed in Denver sometime in November, 1982. Records disclosed that the body of an unidentified female had been found in April, 1983. Connelly described the crime in detail to officers and directed them to the scene of the killing. No extrinsic evidence linked Connelly to the crime. A state psychiatrist who examined Connelly stated that Connelly was in a psychotic state at least as of August 17, 1983, the day before he confessed. The psychiatrist testified that Connelly told him he was following what Connelly called the "voice of God" in traveling from Boston to Denver; that, when Connelly arrived in Denver, the voice instructed him to confess to the killing or commit suicide; and that he reluctantly confessed. The psychiatrist testified that Connelly's "command hallucinations" interfered with his "ability to make free and rational choices," but that the illness did not impair his cognitive abilities. The court said that the Due Process Clause of the 14th Amendment provides that no state shall "deprive any person of life, liberty, or property, without due process of law." The crucial factor in determining due process in involuntariness cases is the element of police overreaching. Absent police conduct causally related to the confession, there is no basis for concluding that any state actor has deprived a criminal defendant of due process of law. A defendant's mental condition by itself, and apart from its relation to official coercion, is not dispositive. To rule otherwise would be to require courts to divine a defendant's motivation for speaking or acting, even when there is no claim that government conduct coerced his decision. This sort of inquiry is best resolved by state laws governing the admissibility of evidence. Since Connelly's confession was not caused by coercive police conduct, it is not "involuntary" within the meaning of the Due Process Clause of the 14th Amendment and is admissible evidence at trial.

i. Notes
1. There is no due process violation absent government action to overbear the suspect’s will.

2. Examples of due process violations: 

a. The police learned of the suspect’s mental or physical problems and then they exploit those weaknesses to obtain a confession

b. Police physician had given suspect a drug with truth serum properties, officers knew it, and they obtained a confession.

3. Voluntary Confession: A voluntary statement made by a person charged with the commission of a criminal offense, acknowledging his guilt in respect to the charged offense.

4. Is a confession voluntary?

	Federal
	State

	Involuntary inquiry
	Reliability inquiry

	14th amendment due process rules used
	Evidentiary rules used

	Question of law
	Question of fact

	Can be reviewed by SCt
	Cannot be reviewed by SCt, because there is no federal question


Chapter 7:  Police Interrogation: The Self-Incrimination Clause
A. The Road to Miranda
a. Interest Balancing
i. Behavior of police

ii. Federalism concerns and right of states to control their own police

b. Bram v. US: The true test of admissibility is that a confession is made freely, voluntarily, and without compulsion or inducement of any sort. Homicide aboard a ship from the US to South America.  When questioned about it, Bram was stripped naked and asked tricky leading questions so that he thought that if he was to remain silent, it would be an admission of guilt.  The court said that the confession was not voluntary.
i. Notes

1. This voluntary test is no longer good.

c. Two other rules the Court tried until Miranda came along… (1) Federal Rule 5(a) and (2) The 6th Amendment right to counsel
d. Federal Rule 5(a): Requires officers to present a suspect before a magistrate without unnecessary delay and requires the magistrate to inform the defendant that he is not required to make a statement and has the right to counsel.  So when officers comply with Rule 5(a), they do not have time to interrogate for any appreciable period.
e. 18 USC §3501: Congress created a presumption that a confession was admissible if it was made voluntarily within 6 hours following an arrest or detention

f. 6th Amendment right to counsel: in all criminal prosecutions, the accused shall enjoy the right to have counsel for his defense
g. Escobedo v. Illinois: If a suspect makes incriminating statements during an interrogation, his requests for consultation with counsel are denied, and the interrogating police fail to inform the defendant of his right to remain silent, the failure to allow consultation with counsel is a violation of the 6th Amendment and the statements made during interrogation are inadmissible at trial.

B. Miranda 
a. 5th Amendment: Provides that no person shall be compelled to serve as a witness against himself, or be subject to trial for the same offense twice, or be deprived of life, liberty, or property without due process of law.
b. Miranda Warnings: specified warnings which must be communicated to a person prior to a custodial interrogation; in the absence of the communication of such warnings, any communications made during the interrogation is inadmissible at trial.

c. Miranda Warnings: safeguards the court will require:

i. If a person is to be taken to interrogation, he must be told in unequivocal terms that he has the right to remain silent
ii. The warning of the right to remain silent must be accompanied by the statement that anything they say can and will be used against him in a court of law

iii. He must be fully informed that he has the right to consult a lawyer and have the lawyer be present during the interrogation

iv. If he cannot afford counsel, he will be appointed counsel.

v. They must be told that they can stop the questioning at any time.

d. Miranda v. Arizona: The prosecution may not use statements stemming from custodial interrogation of the defendant, unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination. In the Miranda case, the police arrested Miranda and took him to a special room where they secured a confession. The Court said that prior to any questioning, the person must be warned that he has a right to remain silent, that any statement he does make may be used as evidence against him, and that he has a right to the presence of an attorney. The defendant may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly and intelligently. Likewise, if the individual is alone and indicates in any manner that he does not wish to be interrogated, the police may not question him. In each of the cases at bar, Miranda and the others were subjected to menacing custodial interrogation without the benefits of any procedural safeguards in derogation of their 5th Amendment rights against self-incrimination.

i. Notes
1. Substantial compliance with the wording of the Miranda rights is sufficient.

2. We are not talking about interrogation techniques that would cause an innocent person to confess (because that would be a due process violation).

3. Once the rights are given, can they then go on with the interrogation?  If the police get a waiver.

a. What is a waiver?  Silence by the defendant is not enough to prove waiver.

b. The courts will not presume a waiver.  The government has the burden of proof.

c. The police will make them initial each right and then sign the bottom of a written waiver.

4. Does every questioning of a suspect have to be preceded by Miranda warnings?  No.  

a. Two requirements for there to have to be Miranda rights (i.e. if one of the elements is not there, Miranda rights need not be read):

i. Custody

ii. Interrogation

b. But note: if the suspect volunteers, there’s no reason to need Miranda rights, because the court has always said that voluntary confessions were okay

5. Can the suspect stop answering questions any time, even if he’s signed a waiver?  Yes.

6. Does the 5th amendment say you have a right to remain silent?  No. Does the 5th amendment say you have a right to counsel?  No. The court has used these to protect the suspect from self-incrimination, even though they are not part of the 5th Amendment.

7. A failure to provide warnings was not a constitutional violation for purposes of civil liability under §1983.

e. Harris v. NY: a confession taken in violation of Miranda could be used to impeach the defendant’s testimony if he testified in his defense at trial.

f. Michigan v. Tucker: The Court noted that Miranda warnings are not themselves rights protected by the Constitution but are instead measures to insure that the right against compulsory self-incrimination is protected.  

C. Miranda Custody

a. Oregon v. Mathiason:  Miranda warnings must be given only if a person has been taken into custody or otherwise deprived of his freedom of action in any significant way.  Interrogation at the police station does not automatically mean custodial interrogation.  Mathiason had been suggested as a possible suspect in a theft at the home of the mother of one of his friends.  A policeman left a card at his apartment asking him to call, which he did.  He agreed to meet the officer at the patrol office some 2 blocks away.  He was told, when he met the officer in the hallway, that he was not under arrest.  They went into a room and closed the door, sitting across from each other.  The officer said he wanted to talk to Mathiason about the burglary, that his truthfulness could possibly be considered by the district attorney or judge, and that his fingerprints had been found at the scene (which was a lie).  Mathiason sat a few minutes and then admitted he had taken the property.  All this took about 5 minutes from the time he had entered the station.  The officer then advised him of his rights and took a taped confession, which was admitted at the trial in which Mathiason was convicted of burglary.  The court said that the circumstances of this case do not evidence any such restrain on Mathiason’s freedom of action, so failure to give the Miranda warnings prior to his confession is of no consequence to its admissibility at trial.
i. Notes

1. Someone who is at the police station is not automatically under arrest as far as Miranda is concerned.

2. Does it affect the analysis that the cop lied about fingerprints were found on the scene?  No.  Courts will allow that because it still wouldn’t cause an innocent person to confess.

3. Miranda warnings are never required for temporary detention.

4. Suppose someone came to the police station, he’s not under arrest, and then he asks if they can continue tomorrow.  Does that change the analysis?  Yes, because at that point a reasonable person may feel like they are not free to leave

5. Suppose someone is arrested on probable cause and they’re waiting in jail.  Say they have invoked their Miranda rights.  Can the police then question him about another topic?  No, so long as the person is still in custody.

6. MIRANDA IS NOT OFFENSE SPECIFIC.  In other words, it applies to all offenses and they don’t have to talk about anything without counsel present

7. This statement from the dissent becomes the test later: At the very least, if respondent entertained an objectively reasonable belief that he was not free to leave during the questioning, then he was deprived of his freedom of action in a significant way.
8. Commonwealth v. DiStefano: a prostitute is found murdered and police interview her former high school boyfriend, D, on separate occasions.  He was told each time that he was not under arrest, each time he voluntarily appeared at the police station.  The third interview lasted 11 hours, with bathroom breaks and three brief breaks where D was left alone.  His car keys were taken from his to perform a consensual search of his car and never returned.  Roughly ten hours into the interview, D asked if he could leave and return the next day to continue and the police said no.  An hour later, he confessed.  Only after the confession was reduced to writing did the police give him Miranda warnings.  The TC held the confession admissible because D was told he was not under arrest and he showed up voluntarily.
b. Berkemer v. McCarty: Miranda warnings do not have to be given during a routine traffic stop. A highway patrol officer noticed Berkemer to be driving erratically. He pulled him over and subjected him to a field sobriety test, which he failed. Upon being asked if he had been drinking, Berkemer admitted consumption of alcohol and marijuana. He was then arrested. At trial, his statement was admitted against him, over objections that the Miranda warnings have to be given during a routine traffic stop.  The court said that Miranda is concerned with the inherently coercive nature of custodial interrogation. A roadside stop differs from custodial interrogation in several respects. First, usually only one or two officers are present. Second, such detentions are usually open to public view. Finally, the duration is generally rather short. For these reasons, the Court finds a routine traffic stop not to be so coercive that Miranda is implicated.

i. Notes

1. Was he in custody?  No.  Why not?  Don’t you feel like you are not free to leave when a cop pulls you over?  The expectation when the police pull you over for a traffic stop is that you’ll get a ticket and then be on your way in a little while.  The court says that the traffic stop is like a temporary detention.

2. If he was not in custody, are any statements he says admissible against him?  Yes.

3. Any statements made in response to interrogation, while in custody, without Miranda warnings… statements are not admissible.

4. If a person falls down during the sobriety test, a reasonable person would know they would no longer be free to go, so some state courts have held that questions asked after that are in violation of Miranda.

c. See handout on cocaine from 3/8/04

i. Could it come in under search incident to arrest?  Is the cocaine in the grab area?  

ii. Automobile exception?  

iii. Plain feel?

iv. What if the dog alerted on the baby’s diaper?  That would be okay.  Would a warrant be needed?  Do you need a warrant if you believe someone has drugs on them?  You arrest them… so you do a search incident to arrest.

D. Miranda Interrogation

a. Rhode Island v. Innis: The term "interrogation" under Miranda refers not only to express questioning, but also to any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response.   Just because a sentence is a question does not mean that it’s interrogation.  On January 16, 1975, the body of a Providence, Rhode Island taxicab driver killed by a shotgun blast was found. On January 17, 1975, a taxicab driver at Providence police headquarters identified Innis from a photograph as the man who had used a shotgun to rob him in his taxicab earlier that night. Later that night, a police officer spotted Innis standing in the street unarmed, arrested him, and advised him of his Miranda rights. Innis stated that he wanted to speak with his lawyer. Patrolmen Gleckman, Williams, and McKenna drove Innis to the police station in a patrol car while other officers searched the arrest scene for the shotgun. En route to the police station, Gleckman expressed his concern to McKenna that a school for handicapped children stood near the arrest scene, and "God forbid one of them might find a weapon with shells, and they might hurt themselves." McKenna concurred in the apprehension expressed by Gleckman. Innis interrupted the conversation to direct the officers to the shotgun, which was hidden nearby. Innis was tried and convicted of murder.  The court said that Miranda defined custodial interrogation as "questioning initiated by law enforcement officers after a person has been taken into custody." The Miranda proscriptions were designed to prevent a combination of interrogation and custody that would "subjugate the individual to the will of his examiner." The police practices that evoked this concern included several that did not involve express questioning (e.g., doctored lineups, positing the guilt of the accused, blaming the victim or society). Interrogation within the meaning of Miranda therefore extends to express questioning and its functional equivalent. The functional equivalent standard applies to any words or actions by the police, other than those normally attendant to arrest and custody, that the police should know are reasonably likely to elicit an incriminating response from the suspect. Since Miranda is concerned with protecting suspects from coercive police practices irrespective of the underlying intent of the police, reasonableness is determined by an examination of the perception of the suspect rather than the intent of the police. The conversation between the officers constituted neither express questioning nor its functional equivalent. The entire conversation consisted of a few offhand remarks in the form of a dialogue to which no response by Innis was invited. Furthermore, nothing in the record suggests that they should have known that Innis was particularly susceptible to an appeal to his conscience concerning the safety of the handicapped children.

i. Notes
1. Was he in custody at the time he made the statements?  Yes.

2. Did the police ask him any questions?  No.  

3. Miranda safeguards come into play when ever a suspect is subject to questioning or it’s functional equivalent.

4. What if this had taken place an hour later?  The longer they kept him in there, the more likely that this would have been an interrogation.

5. It happened so quickly that the officers had not engaged in a lengthy conversation.  The court also said that it is reasonable that they engage in such a conversation, because they had just left the scene where other officers were searching for the shotgun.

6. What if the officers had a conversation that if a handicap kid found the gun, then the bad guy would be subject to the death penalty?  That would change it, because then the suspect would be scared for his life.

7. If he hadn’t asked for a lawyer, anything he initiates with the cops is fair game.

8. Brewer v. Williams: the defendant was a mentally ill and very religious man suspected of killing a missing child. When a police officer mentioned to the defendant that the child would need a "good, Christian burial," the defendant directed police to the child's body. His subsequent murder conviction was overturned on 6th Amendment grounds, based on the officer's knowledge of the suspect's religious fervor and his susceptibility to appeals based on his religious beliefs.

9. Interrogation under Miranda refers not only to express questioning, but also to any words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect.

10. The second half of the Innis test is designed to cover situations in which the police create a situation that produces the same kind of pressure on the suspect that a direct question would.

11. Testimonial limitation: remember that 5th amendment only protects compelled testimony… so blood, hair, and other physical evidence is not testimonial
12. Lie Detector Test: even introducing lie detector results is considered testimonial because the body’s response changes… and it reflects guilt or innocence.  Even though it’s a paper, courts have found it to be testimonial
13. Threshold issue: whether the suspect’s response was testimonial.  If not, the 5th Amendment is not implicated and Miranda warnings are not required.

14. Schmerber v. California: the police ordered a hospital to withdraw blood over S’s objection.  Is the blood protected by the 5th Amendment?  No.  Since the blood test evidence was neither petitioner’s testimony nor evidence relating to some communicative act or writing by the petitioner, it was not inadmissible on privilege grounds.

15. Routine Booking Questions: admissible even though no Miranda waiver is shown
16. Jail Plants: Illinois v. Perkins: an undercover government agent was placed in the cell of Perkins, who was incarcerated on charges unrelated to the subject of the agent’s investigation.  In response to what would clearly qualify as interrogation, Perkins make statements that implicated him in the murder that the agent sought to solve.  The Court said that conversations between suspects and undercover agents do not implicate the concerns underlying Miranda.  The essential ingredients of a police dominated atmosphere and compulsion are not present when an incarcerated person speaks freely to someone whom he believes to be a fellow inmate.  Coercion is determined from the perspective of the suspect.

	5th Amendment
	6th Amendment

	Right to Silence: 

The rule is: Did the officers scrupulously honor the request of silence? The police can initiate a waiver.
	Right to Counsel: In the absence of a request for counsel after the right attaches, policy may initiate a waiver.  If there has been a request for counsel after the right attaches, police cannot initiate a waiver.

	Right to Counsel: 

The rule is the Edwards rule. Police cannot initiate a waiver.
	


All three of these have different rules!!!

E. Waiver and Invocation of the Miranda Rights

a. North Carolina v. Butler: An express oral or written statement of waiver is not a prerequisite to establishing that a defendant waived his Miranda rights. Having been arrested and advised of his Miranda rights, Butler was taken to the local FBI office for interrogation. There, he was given the Bureau's "Advice of Rights" form. He read it and replied that he understood his rights when inquiry was made. However, he refused to sign the waiver of rights at the bottom of the form. He was informed he need neither speak nor sign the form but that agents would like to talk to him. Butler replied, "I will talk to you but I am not signing any form." He proceeded to make incriminating statements which were used at his trial. The Court said that while an express written or oral statement of waiver is usually strong proof of the validity of a waiver, it is neither necessary nor sufficient to establish a waiver of Miranda rights. While silence of a defendant after being advised of his rights cannot alone establish waiver, coupled with an understanding of his rights and a course of conduct indicating waiver, it may support a conclusion that a defendant waived his Miranda rights. Although the courts must presume nonwaiver and the prosecution's burden is great to show otherwise, there are some cases in which waiver can clearly be inferred from the actions and words of the person interrogated.

i. Notes
1. Does it matter that he was confused as to the state of the law?  No… that has nothing to do with it.

2. Can a waiver be implied?  Yes.

3. A waiver has to be knowing, voluntary, and intelligent.  Knowing = understanding rights.  Intelligent = mental capacity to understand.

4. Voluntariness will be determined as long as government has not overcome the suspect’s will.

5. They don’t have to know what crime the police is talking to them about.

6. Claims of coerced waiver have now taken the place of the once-popular claims of coerced confession in Miranda-type cases. In assessing the "voluntariness" of a waiver, the courts use the same "totality of circumstances" test which was previously used in determining the "voluntariness" of confessions. 

7. Waiver must be a VOLUNTARY, KNOWING, and INTELLIGENT RELINQUISHMENT of the Miranda rights.

8. Voluntary: actions by a person whose will is not overborne by the State

9. Knowing/Intelligent: if a suspect hears the warnings, indicates that she understands them, then answers police questions in the absence of a lawyer, it would seem to imply that she did so knowingly and intelligently.

10. Colorado v. Spring: S was arrested for interstate possession of stolen firearms.  He waived his Miranda rights, and the police questioned him not about the stolen firearms but about a murder with which S had not been charged.  The Court held that a waiver of Miranda is to interrogation in general and not to interrogation about a particular crime.

11. Moran v. Burbine: B was arrested for murder.  As a result of the efforts of his sister, a lawyer called the police station and informed a detective that she would act as B’s lawyer in the event police intended to question him. Police began a series of interrogations of B.  Prior to each session, police informed B of his Miranda rights, and he signed written forms waiving the right to counsel.  At no time did the police inform B that a lawyer had offered to represent him during the interrogation.  B ultimately signed 3 written statements fully admitting the murder.  The Court held that these were valid Miranda waivers even though he did not know his lawyer was trying to reach him.  Events occurring outside the presence of the suspect and entirely unknown to him surely can have no bearing on the capacity to comprehend and knowingly relinquish a constitutional right.

b. Edwards v. Arizona: An accused who has expressed the desire to deal with police only through counsel may not be interrogated by police until counsel has been made available to him, unless the accused initiates further communication with the police.  Once the suspect has invoked his right to counsel, there can be no police-initiated waiver. On January 19, 1976, Edwards was arrested on murder charges pursuant to a warrant, and he submitted to questioning at a police station after being informed of his Miranda rights. During the course of the interrogation, the possibility of a plea bargain was raised. After a brief phone call by Edwards to an attorney, he stated, "I want an attorney before making a deal." The questioning then ceased. On the morning of January 20, Edwards was told by a detention officer that two detectives wanted to see him. When Edwards replied that he did not want to talk to anyone, the officer advised him that he "had to" talk and brought Edwards to the detectives. The detectives advised Edwards of his Miranda rights. Edwards, with no counsel present, agreed to talk and to listen to a taped statement made by an accomplice. While listening to the tape, he made statements implicating himself in criminal activity.  The Court has held that a waiver of the right to counsel must constitute a knowing and intelligent relinquishment of a known right or privilege. Where the accused actually invokes the right to counsel, additional safeguards are required to insure that subsequent waivers are valid. Edwards invoked his Miranda right to counsel on January 19. The police returned the next day, without making counsel available to Edwards, and conducted a custodial interrogation. Because this meeting was initiated not by Edwards, but by the police, Edwards' responses to their questions did not constitute a valid waiver of his previously invoked right to counsel. The incriminating statements Edwards made on January 20 were, therefore, inadmissible.

i. Notes
1. What right was violated here?  What right is the court looking at?  5th Amendment Miranda right to counsel.

2. Issue: was his waiver on day 1 still good on day 2?  What happened at the end of the interrogation on day 1?  He invoked his right to counsel.  The next day, new investigators showed up, but didn’t know about him invoking his right to counsel… does that matter?  No.  

3. Suppose that after invoking his right to counsel, he just started talking again… would those statements be admissible?  That would be okay, because it’s a suspect initiated waiver.  So can the cops start asking questions at that point?  No… they still need a waiver.  And that waiver MUST BE INITIATED BY THE SUSPECT.  The suspect initiating questioning is not enough.

4. Oregon v. Bradshaw: initiation occurs only when an inquiry from the suspect can be fairly said to represent a desire on the part of an accused to open up a more generalized discussion relating directly or indirectly to the investigation.  Asking for a drink of water or to use a telephone would not constitute initiation because they are routine incidents of the custodial relationship.

5. Arizona v. Roberson: R was arrested for burglary and said in response to Miranda warnings that he wanted a lawyer before answering any questions.  The officer ceased interrogation but 3 days later, a different officer sough to question R about a different burglary.  This officer was unaware that R had invoked his right to counsel in the earlier interrogation.  The second officer gave the warnings and secured a waiver.  The Court held that an invocation of the right to counsel applies to all crimes and the knowledge of the invocation is imputable to all law enforcement.  
6. Once a suspect invokes his right to counsel, the police may not reinitiate interrogation in the absence of counsel.

7. A suspect must articulate his desire to have counsel present sufficiently clearly that a reasonable police officer in the circumstances would understand the statement to be a request for an attorney.

F. Exceptions to Miranda
a. Exceptions to Miranda

i. Impeachment

ii. Witnesses are never a suppressible fruit of Miranda

iii. There is no poison tree of Miranda past the initial statement that is suppressed.  So subsequent statements that are voluntary are admissible.

iv. Public Safety Exception: applies when officer’s safety or public safety are at risk

1. Statement is admissible under public safety.  The evidence the statements lead to are admissible also

b. The impeachment exception applies whether the violation is the failure to give the warnings or the failure to honor an invocation of the rights.

c. Fruit of the Poison Tree Doctrine.  This is a 4th amendment doctrine, but can be applied in 5th amendment, but the application is different.  This is not clear yet.  The court has never specifically explained how the application is different.  The courts have said that in 4th amendment context, the evidence obtained is suppressed, but that this does not apply to a live witness because of free will.  In the Miranda context, the court looked at the same live witness thing and determined that a live witness will never be suppressed.  The court says that Miranda is not a constitutional rule, whereas the 4th amendment exclusionary rule is.  Miranda is a protection to keep suspect’s right against self incrimination in check.   

d. Oregon v. Elstad: the police interrogated E without giving Miranda warnings and he made an incriminating statement.  The police later gave the warnings and E waived his rights.  The issue was whether the second statement could be used as evidence of guilt.  The Court held that the second statement was admissible because proper warnings were given and the waiver was voluntary.
e. Public Safety Exception to Miranda: anywhere the public could be in danger, the police could go ahead and ask questions despite Miranda rights.  The question must be “reasonably prompted by public safety.”  No inquiry into subjective intent of officers.

f. New York v. Quarles: Police need not give Miranda warnings where the need for such warnings is outweighed by the need to protect the public safety. Two New York police officers were approached by a woman who said she had just been raped by a large black man who was armed and who had just entered a supermarket. The police entered the market and apprehended Quarles after a short chase. Officer Kraft frisked him, while three other officers surrounded him and discovered he was wearing an empty shoulder holster. After handcuffing him, Kraft asked Quarles where the gun was. Quarles told him, and after the gun was retrieved, he was placed under arrest and given his Miranda rights.  The Court said that in this case, the police were placed in a situation where, in order to protect the people in the supermarket, they had to find a gun they had reason to believe was in the vicinity of the suspect. Under these circumstances, concern for public safety outweighed Quarles' immediate invocation of his 5th Amendment right against compelled self-incrimination. Therefore, the evidence should not have been suppressed.

G. Miranda Survives the Stormy Seas

a. Dickerson v. US: When a decision of the court involves interpretation and application of the Constitution, Congress may not legislatively supersede such decision. Dickerson was indicted for bank robbery and conspiracy to commit bank robbery. Before trial he moved to suppress a statement he made at an FBI field office, on the grounds that he had not received Miranda warnings before being interrogated.  The Court said that Miranda and its progeny govern the admissibility of statements made during custodial interrogation in both state and federal courts. Section 3501 provides that the admissibility of a custodial suspect's statements should depend on whether they are voluntarily made. Prior to Miranda, the admissibility of a suspect's confession was evaluated under a voluntariness test. The requirement of voluntariness was based on the 5th Amendment right against self-incrimination and the Due Process Clause of the 14th Amendment. The Court's decisions in Miranda and Malloy changed the focus of the due process inquiry. In Malloy, the Court held that the 5th Amendment's Self-incrimination clause is incorporated into the Due Process Clause of the 14th Amendment and this applies to the states. In Miranda, the Court recognized that the coercion inherent in custodial interrogation makes it difficult to determine whether a statement is voluntary or involuntary and heightens the risk of self-incrimination. Section 3501 was enacted two years after the decision in Miranda and was intended by Congress to overrule the Court's decision in that case. The issue is whether Congress has the constitutional authority to do so. While Congress retains the ultimate authority to modify or set aside any judicially created rules of evidence and procedure that are not required by the Constitution, it may not legislatively supersede the Court's decisions that interpret and apply the Constitution. Miranda is a constitutional decision. The Court specifically stated that it was intended "to explore some facets of the problems of applying the privilege against self-incrimination to in-custody interrogation and to give concrete constitutional guidelines for law enforcement agencies and courts to follow." The decision is otherwise replete with references to constitutional rules and standards. Miranda announced a constitutional rule that Congress may not supersede legislatively.

i. Notes

1. Miranda is declared a constitutional rule, so it binds the states

2. There is still no Miranda fruit of the poison tree doctrine.
Chapter 8: Police Interrogation: The 6th Amendment Right to Counsel
A. Eliciting Statements in the Absence of Counsel
a. Massiah v. US: After the accused has been indicted, the 6th Amendment forbids the use at trial of incriminating statements deliberately elicited from the accused by government agents in the absence of counsel. Massiah was arrested, arraigned, and indicted for possession of narcotics. He retained a lawyer, pleaded not guilty, and was released on bail. In the same indictment naming Massiah Colson was charged with conspiracy to sell narcotics. Without Massiah's knowledge, Colson agreed to cooperate with federal agents in their investigation of Massiah and have a radio transmitter installed in his car so that federal agents could overhear conversations taking place there. During one such conversation with Colson, Massiah made incriminating statements.  The Court said that under the 14th Amendment, the right of an accused to counsel in a state criminal adversarial proceeding commences no later than upon indictment of the accused. A contrary ruling might deny an accused "effective representation by counsel at the only stage when legal aid and advice would help him." The 6th Amendment's specific guarantee of the right to assistance of counsel applies directly to this federal proceeding.  The continued investigation of Massiah following his indictment was within 6th Amendment strictures. The introduction at trial of the incriminating statements deliberately elicited from Massiah by authorities in the absence of his counsel was not.

i. Notes
1. When does the 6th amendment right to counsel attach?  Any time formal charges are filed, which means an arraignment, an indictment, a formal charge, etc.

b. Brewer v. Williams: The police cannot interrogate a defendant represented by known counsel after a refusal to speak without the presence of his attorney. Williams, an escaped mental patient, killed a 10-year-old girl. Williams, subsequently contacted a lawyer in Des Moines, informed him that he was in Davenport, and was willing to surrender to the police in Des Moines who were searching for him. The attorney informed the police and they sent a car to Waterloo to return him to Des Moines under a warrant issued for his arrest. The attorney informed both the police and his client that under no circumstances was Williams to say anything. Williams, in the meantime, had been arrested in Davenport and hired counsel there to represent him at the arraignment on the murder charge. His attorney requested permission to accompany Williams on the trip to Des Moines, but was refused. The attorney warned both Williams and the police that there was to be no conversation during the trip concerning the crime as Williams was represented by counsel who had informed him to remain silent. During the first part of the trip Williams repeatedly refused to speak unless counsel was present. One of the detectives then began to play on Williams' religious beliefs pleading with him to reveal the dead girl's whereabouts so that she could obtain a Christian burial. Williams finally revealed the whereabouts of the body after confessing to the crime.  The Court said that the 6th and 14th Amendments grant an accused the right to the presence of counsel during all critical stages of the proceedings. First, this was a critical stage. Williams had a warrant issued for his arrest and had already been arraigned in Davenport on the charge. The police officers knew he was represented by counsel; that he had been informed not to speak; that Williams told them he would not speak without counsel present. Williams had pleaded not guilty to the charge. There are no grounds present herein that establish that Williams knowingly, intelligently, and voluntarily waived. The state bears a heavy burden of establishing that once rights have been invoked by the defendant/accused that they have been waived. No clear and convincing evidence of such a waiver is present herein. 

i. Notes
1. Has the 6th Amendment right to counsel attached here?  Yes.

2. Was the 6th Amendment right to counsel invoked?  Yes.

3. So can the cops question him?  No.

4. Does telling the suspect that he doesn’t have to answer, but instead to think about it, change the inquiry?  No.

5. Was the body suppressed?  Technically the body would be suppressed. The 6th amendment DOES have fruit of the poison tree.  And since the confession led to the body, the body will be suppressed… but the exceptions to the fruit of the poison tree doctrine also apply.  Here, inevitable discovery exception actually lets the body into evidence.

6. Unlike the Miranda right to counsel, the Massiah right to counsel arises even when the suspect does not know he is being interrogated.  The right to counsel under the 6th Amendment arises automatically upon indictment and need not be triggered by any exogenous factor; it does not even require that counsel be retained or appointed.

7. Six categories of the Massiah right to counsel:

a. Massiah itself

b. Massiah only when the police engage in surreptitious elicitation of statements in the presence of counsel

c. A defendant, represented by counsel, asks to consult with her attorney

i. Edwards applies and the police must cease interrogation

d. A defendant, not yet represented by counsel, requests an attorney

i. Edwards applies and the police must cease interrogation

e. A defendant, represented by counsel, waives her attorney when police seek to question her

i. This is a valid waiver of counsel under Miranda

f. A defendant, not yet represented, does not request counsel, and the police seek and obtain a waiver

i. This is a valid waiver of counsel under Miranda

8. The 6th amendment is offense specific in the interrogation context… i.e. it applies only to offenses for which adversarial proceedings have begun

c. US v. Henry: the government may not intentionally create a situation likely to induce a suspect in custody to make incriminating statements without the assistance of counsel
	
	Miranda’s

Right to Counsel
	Massiah’s

Right to Counsel

	Amendment involved?
	5th 
	6th

	When does it attach?
	Custody + Interrogation; Remember all the little things that go along with custody and interrogation 
	When formal charges or indictment has been filed; Right to counsel is present at all critical stages.

	Once invoked, does it bar contact by undercover agents?
	No, because the 5th amendment protects compelled testimony, and it’s not compelled testimony if the ( volunteers it to someone, even a false friend.
	Yes, both direct and indirect; the standard is no deliberate elicitation.

	Can it be waived?  How do you do that?
	Yes, but once it’s been invoked, there can be no police initiated waiver.  If it’s suspect initiated, waiver is proven by the Miranda warnings itself (Edwards Rule)
	Yes.  Same rule as 5th, but called the Jackson Rule.  Waiver proven by the Miranda warnings.

	Is it offense specific?
	No, questioning is barred on all offenses.
	Yes, questioning is barred on the same offense charged; determined by the Blockburger test.

	If not invoked, can police initiate contact?
	Yes, they can approach to say they’re being arrested, but they need to get waiver before asking any questions.
	Yes, but no deliberate elicitation.  Waiver needed.

	Does Fruit of Poison Tree Doctrine apply?
	No.
	Yes and the exceptions apply too.


B. Massiah Waiver

a. Michigan v. Jackson: Police may not initiate any interrogation after a defendant asserts his right to counsel at an arraignment or similar proceeding without a valid waiver of the defendant's right to counsel. Bladel and Jackson were arrested on unrelated murder charges. At their arraignments, both men requested that counsel be appointed for them. Subsequently, after being read their Miranda rights but before counsel was provided for them, both men voluntarily confessed.  The Court said that Edwards v. Arizona, stands for the proposition that an accused person in custody who has asked for the assistance of counsel is not subject to further interrogation by police unless the accused initiates further conversation. This rule applies with even greater force after a suspect has been arraigned. After the "suspect" has become the "accused," the constitutional right to the assistance of counsel is of paramount importance. The State's suggestion that requests for counsel should be construed to apply only to representation in formal legal proceedings is without merit. Every reasonable presumption against the waiver of fundamental constitutional rights should be indulged. The burden of proof was on the State to show a valid waiver was obtained. No such showing was made.

i. Notes
1. The right to counsel attached when he was arraigned.

2. Asking for counsel to be appointed means he has invoked his right to counsel.

3. When does he have the right to have counsel present?  At any time the government is seeking to get information from the accused.

4. Did he waive his right to counsel?  Yes.

5. Same as Edwards rule, but 6th amendment.
6. The Court has continued to blur the line between the 5th Amendment privilege against self-incrimination and the 6th Amendment right to counsel. In Patterson v. Illinois, the Court held that the giving of Miranda warnings was sufficient to warn the accused of his 6th Amendment right to counsel. The Court went on to say that a waiver given after such warnings also constituted a knowing and voluntary waiver of the 6th Amendment right to counsel. Under this decision, then, a waiver of a defendant's 5th Amendment rights is effectively a waiver of his 6th Amendment rights.

7. Michigan v. Harvey: statements taken in violation of Jackson may be used to impeach the defendant’s testimony
8. What if the right to counsel has been attached, but it has not been invoked?  Can the police initiate a waiver?  If no right to counsel has been invoked, then the cops couldn’t even go to the ( and tell him he’s being arrested.  So the police can approach the guy to arrest him, and he has to be told he has a right to counsel, so Miranda warnings will be given… and in this case, they’ll serve as 5th and 6th amendment protections
C. Massiah and Miranda: A Divergence
a. McNeil v. Wisconsin: An accused's invocation of his 6th Amendment right to counsel during a judicial proceeding does not constitute an invocation of his Miranda right to counsel. McNeil was represented by counsel at his arraignment for an armed robbery committed in West Allis. Later that evening Sheriff Butts questioned McNeil about a murder committed in Caledonia. Butts later questioned McNeil on three other occasions, each time administering Miranda warnings to McNeil. On every occasion, McNeil signed the Miranda waiver form. After confessing to the Caledonia crime, McNeil was charged with and convicted of the Caledonia murder and the West Allis armed robbery.  The court said that the 6th Amendment right to counsel is offense-specific. It cannot be invoked once for all future prosecutions; it does not attach until a prosecution is commenced. Because McNeil provided the statements at issue here before his 6th Amendment right to counsel with respect to the Caledonia offense had been (or even could have been) invoked, that right poses no bar to the admission of the statements in this case.

i. Notes

1. IF YOU UNDERSTAND THIS WHOLE CASE (including the arguments ( was making and why they didn’t prevail), THEN YOU UNDERSTAND THE 5th AND 6th AMENDMENTS.

2. When he was charged with armed robbery, had the right to counsel attached?  Yes, as to the armed robbery.

3. Did he invoke his right to silence?  Yes.  So the police must not question him.

4. Did he invoke his right to counsel?  No.

5. He went to his initial appearance… had he invoked his right to counsel by that point?  No.  Was he represented by counsel?  Yes, a public defender.  Court said that that was the same as invoking his right to counsel.

6. So detectives approach him and ask him about other crime.  They gave him Miranda rights.  The cops cannot initiate a waiver.

7. The 6th amendment is offense specific… it only applies to the crime that the ( is charged with.

8. Hypo: suppose that the lawyer said that he was representing ( and that he was invoking his right to counsel for both 5th and 6th amendment purposes. Does that work?  You can’t invoke your Miranda rights before there is custody + interrogation.

9. Blockburger Test: offenses are the same only when proving the elements of the greater will always prove the elements of the lesser

a. Example: Offense A with elements 1, 2, and 3 is the same offense as offense B with elements 1 and 2, but not the same offense as offence C with elements 1, 2, and 4.
b. Ex of Blockburger test:

i. Robbery is (1) taking property (2) with intent to deprive (3) with fear or force.  

ii. Burglary is (1) taking property (2) with intent to deprive (3) from a dwelling.  

iii. Larceny is (1) taking property (2) with the intent to deprive.

iv. Are robbery and larceny the same offense?  Yes, proving all of the elements of robbery proves all of the elements of larceny.

v. Are burglary and larceny the same offense?  Yes.

vi. Are robbery and burglary the same offense?  No, because proving all the elements of robbery does not prove the elements of burglary.

c. Note: Blockburger test is also used for double jeopardy.
10. Note that an offense could encompass other offense.  For example, an armed robber who reaches across a store counter, grabs the cashier, and demands “your money or your life” may have committed other offenses, such as armed robbery, assault, battery, trespass, and use of a firearm to commit a felony.  So the police could ask the individual charged with robbery about the assault of a cashier not yet charged or about any other uncharged offense (unless they are the same offense), all without notifying counsel.

Chapter 9: Entrapment
A. A defendant who proves entrapment is entitled to be acquitted of an offense or have the charge against her dismissed.  I.e. a finding of entrapment does more than result in exclusion of evidence at trial: it necessarily bars the successful prosecution of the defendant.

B. Entrapment is not constitutional.  So when a police officer entraps a person, she does not, by that fact alone, violate any provision of the Constitution

C. Two approaches

a. Objective: look at government action and look to see if their actions fall below the standard for the proper use of police power
b. Subjective: If a person is predisposed to commit an offense, and the government merely affords him an opportunity to do that wrong which he was ready and willing to do, then the conduct of the government does not constitute entrapment
D. Sherman v. US: The government may not originate a criminal design and implant it in the mind of an innocent person so that the government may prosecute that person. Sherman met another man at a doctor's office where apparently both were seeking treatment of a narcotics addiction. Sherman's acquaintance informed him that he was not responding to treatment and that he was suffering greatly, and asked Sherman if he knew a source of narcotics. Sherman tried to avoid the issue, but the acquaintance repeatedly prevailed on Sherman's sympathy. Sherman finally obtained a quantity of narcotics, which he shared with his acquaintance. The acquaintance, who turned out to be a government informant, then advised police that Sherman had sold him drugs.  The Court said in considering whether entrapment has occurred, we look not only to the conduct of government agents, but to the subjective willingness of the defendant to commit the crime. If a person is predisposed to commit an offense, and the government merely affords him an opportunity to do that wrong which he was ready and willing to do, then the conduct of the government does not constitute entrapment. However, in this case, the testimony of the prosecution's witnesses indicate that Sherman was anything but ready and willing, and that only repeated entreaties by the informer, who claimed to be in great suffering, caused Sherman to supply him with narcotics. On that basis, we find that Sherman was entrapped as a matter of law, and order the indictment against him dismissed.

a. Notes

i. The court is confused with the objective and subjective tests here.

ii. Why is this a hard defense?  In order to prove predisposition, they must prove character, etc.

iii. Is predisposition a question of law or of fact?  Fact, according to the majority’s subjective test.  Law, according to the concurrence’s objective test.

iv. Fed’s test is subjective.

E. See handout

a. Timeline

i. Warrantless arrest of Bob

ii. Guns seized with warrant

iii. Bail, but no charges yet; released

iv. Prosecutor promises not to question

v. Charged on guns

vi. Police urge girlfriend to get Bob to cooperate before murder charge filed

vii. Bob comes to station

viii. Confession 

1. Murder

2. Guns

ix. Murder charges filed
b. Do the statements come in with respect to the murder?  First question to ask: have proceedings been instituted?  No, because no formal charges had been filed for the murder.  Does being charged with guns affect the statements about the murder?  No.  Since the statements were made before the charges filed, there is no right to counsel.  Is there a Miranda problem here?  No, because he came in to talk voluntarily (no custody).  So the murder confession is not suppressed.  

c. Do the statements come in with respect to the guns?  Have proceedings been instituted?  Yes, charges had been filed.  So the right to counsel has attached.  Has he invoked his right to counsel?  No, because he hadn’t said he wants a lawyer after the right has attached.  And if he doesn’t have a lawyer, then the cops can approach him.  Remember the 6th amendment right to counsel is offense specific, so there has to be charges first.

d. Can the cops urge his girlfriend to get him to cooperate?  No—in a sense, they’ve made her a government agent, and are using her to deliberate elicit from him the incriminating statements about the guns.  Would it change things if he had come in voluntarily and signed a waiver?  It could be argued that by the time he came into the police station and signed a waiver, it was attenuated.  It would probably be suppressed because him coming in was a direct result of the girlfriend.
F. Jacobson v. US: Proof that a defendant possesses certain generalized personal inclinations is not sufficient evidence to prove beyond a reasonable doubt that he would have been predisposed to commit the crime independent of the government's coaxing. Jacobson ordered magazines depicting nude male minors. He later claimed that he was expecting magazines with pictures of young men eighteen or older; however, his receipt of the magazines was lawful at the time. Shortly thereafter, the child pornography laws changed. Jacobson was contacted by numerous government agencies, pretending to be organizations promoting freedom of expression and sexual freedom, and encouraged to purchase child pornography. After nearly three years of such efforts, Jacobson ordered a magazine called Boys Who Love Boys. It was delivered, and he was arrested.  The Court said that the evidence that Jacobson was ready and willing to commit the offense came only after the government had devoted two and a half years to convincing him that he had or should have had the right to engage in the very behavior proscribed by law. Rational jurors could not say beyond a reasonable doubt that Jacobson possessed the requisite predisposition prior to the government's investigation. The conviction is reversed.

a. Notes
i. The focus here is on whether or not he was predisposed to commit the crime

ii. Burden of proof: prosecution.  Standard: beyond a reasonable doubt

iii. At what point in time does the government have to show there was a predisposition?  Before the government seeks to contact him; before the government gets involved in the case.

iv. State v. Lively: In evaluating whether the State’s conduct violated due process, we focus on the State’s behavior not the defendant’s predisposition.  Factors to consider when determining whether police conduct offends due process:

1. Whether the police conduct instigated a crime or merely infiltrated ongoing criminal activity

2. Whether the defendant’s reluctance to commit a crime was overcome by pleas of sympathy, promises of excessive wealth, or persistent solicitation

3. Whether the government controls the criminal activity or simply allows for the criminal activity to occur

4. Whether the police motive was to prevent crime or protect the public

5. Whether the government conduct itself amounted to criminal activity or conduct repugnant to a sense of justice

Chapter 10: Eyewitness Identification Procedures
A. Right to Counsel
a. US v. Wade: Once the accused is formally charged in an indictment, information, preliminary hearing, or arraignment, the accused is entitled to have counsel present at a lineup where witnesses seek to identify the perpetrator of a crime. Wade and an accomplice were charged in an indictment with robbing a federally insured bank. Two witnesses told police that a man with a small strip of tape on each side of his face entered the bank and ordered at gunpoint that the witnesses fill a pillowcase with money. The perpetrator drove away with an accomplice who was waiting in a stolen car. Pursuant to the indictment, Wade was arrested, and counsel was appointed. Fifteen days after counsel was appointed, the FBI arranged to have the two witness observe a lineup made up of Wade and five or six other prisoners which was conducted in a courtroom of the local county courthouse. Both witnesses identified Wade as the robber. Wade's appointed counsel was not notified of the lineup, nor was he present at the lineup. The Court said the confrontation of the accused with witnesses in order to elicit identification evidence is particularly susceptible to innumerable dangers which might deny the accused a fair trial.  The lineup is a critical stage of the criminal proceedings because of the prejudice which may not be capable of reconstruction at trial, and because counsel's presence can often avert prejudice and assure a meaningful confrontation. Because the accused and his counsel should have been notified and because counsel's presence is a prerequisite to the conduct of the lineup absent intelligent waiver, the conviction is vacated.

i. An in-court identification is okay even if it was preceded by a “bad” out of court identification the government can offer clear and convincing evidence that the in court identifications were based on an independent source.

ii. Factors to consider to see if the in-court identification is based on an independent source

1. The prior opportunity to observe the alleged criminal act

2. The existence of any discrepancy between any pre-lineup description and the defendant’s actual description

3. Any identification prior to lineup of another person

4. The identification by picture of the defendant prior to the lineup

5. Failure to identify the defendant on a prior occasion

6. The lapse of time between the alleged act and the lineup

iii. Notes
1. Why should someone have right to counsel during a line up?  Because it’s a critical stage of the criminal process.

2. Had he been charged?  Yes.  And he had invoked his right to counsel.

3. Why is the post charge line up a critical stage?  A critical stage happens when there is potential for substantial prejudice to the defendant and the presence of counsel could do something to stop that prejudice.

4. But the government can use an in court ID if they can prove that that ID is made from an independent source without influence of bad lineup.  

5. There is no right to counsel when fingerprints or blood samples are taken.  Because results can be cross examined.  And whether or not counsel is there has no bearing on whether or not the defendant has a fair trial.

6. Pretrial lineup: Procedure whereby police officers place an alleged perpetrator of a crime in a line with several other persons for purposes of identification by a witness or victim.

7. Wade-Gilbert Rule: if a lineup is done without counsel, it’s kept out of evidence.
8. Kirby v. Illinois: there is no right to counsel at police lineups held before the accused is arrested or charged with a crime

9. US v. Ash: the SCt held that the Wade-Gilbert Rule does not apply to photographic displays, even if such a procedure occurs after formal criminal proceedings have commenced.

B. Due Process of Law

a. Stovall v. Deno: A witness identification arranged by police which focuses the witness' attention on a single suspect must be evaluated for due process purposes in light of the totality of the circumstances. Dr. Paul Behrendt was stabbed to death in his kitchen. His wife had followed him and jumped at the assailant, who knocked her down and stabbed her eleven times. Police found a shirt and keys on the kitchen floor which they traced to Stovall. Without allowing Stovall time to obtain counsel, they brought him to Mrs. Behrendt's hospital room, where she was undergoing major surgery to save her life. Stovall was the only Negro in the room. Mrs. Behrendt identified Stovall as the assailant from her bed, and also identified his voice.  The Court said the practice of showing suspects to persons for the purpose of identification singly rather than as part of a lineup has been widely condemned. However, the circumstances in the present case indicates that showing Stovall to Mrs. Behrendt was imperative, as no one knew how long she might live. Under these circumstances, as the AC noted, the usual police station line-up was out of the question.

i. Notes

1. Did he have a right to counsel at this point?  Yes—he had already been charged, but the Wade-Gilbert rule was not in place yet

2. Test for when there is a due process violation in an identification procedure:  was it unnecessarily suggestive as to give rise to a very substantial likelihood that it would result in a misidentification?

3. The due process clause protects against identifications so unnecessarily suggestive as to give rise to a very substantial likelihood of irreparable misidentification.

b. Manson v. Brathwaite: If an identification is independently reliable, it will not be excluded solely because police identification techniques were suggestive. Glover, an undercover policeman, purchased heroin from Brathwaite. During the purchase, which took several minutes, Glover was no more than two or three feet from him. Glover returned to headquarters and described the individual whom he had seen in great detail. From the description another officer pulled a picture of Brathwaite from their files. Glover saw the photograph two days later and promptly identified Brathwaite as the seller. The photograph and identification were subsequently admitted at trial without objection. Brathwaite was found guilty and was sentenced to prison. The rule should be to take each case separately in order to determine if the identification would be otherwise reliable, and if so allowing it in evidence. To hold otherwise would exclude relevant information from the jury merely because of improper police procedure. The case-by-case approach will be a deterrent to the police and will prevent the guilty from being freed. The linchpin in this area is the independent reliability of the identification. Here, we have a trained police officer who viewed Brathwaite closely for two to three minutes from a short distance. Glover then described Brathwaite in detail shortly thereafter. The pictorial identification was two days later. All of this indicates independent reliability based on a trained observer, a prompt identification, and a reasonable opportunity to view the suspect. Independently reliable identifications need not be excluded to satisfy due process requirements.

i. Notes
1. If a lineup is before charge, the only thing the ( can claim is a due process violation

2. Note: due process violations can occur during pre- or post-charge lineups

3. New Test: Even if something is unnecessarily suggestive, it’s nonetheless admissible if, in fact, it’s reliable

4. What does it mean to be reliable?  Factors… (1) the length of time in which the accused was viewed; (2) the nature of the witness; (3) the circumstances; (4) the length of time between the incident and the identification; and (5) the ability to give an initial description of the accused.

Due Process Identification Procedures

Out of court identification:

(1) Was it unnecessarily suggestive?

     ( If no, no due process violation

     ( If yes, then ask…

(2) Is the ID nonetheless reliable?  (Apply Totality of the Circumstances factors)

     ( If yes, due process not violated

     ( If no, due process violated

In court identification:

If due process was violated out of court, then the witness will probably not be allowed to identify the person in court.

Chapter 11: Pretrial Release
A. In the federal courts, an arrested individual must be brought before the nearest available magistrate without unnecessary delay.  (FRCP 5)

B. At the first appearance, the ( is informed of the charges filed.  

C. The magistrate also informs ( of various rights she possesses, including the right to assistance of appointed counsel if she is indigent and presently uncounseled.  

D. The magistrate determines whether the defendant may be released pending trial and, if so, under what conditions.

E. See bail statute p. 61 in supplement

F. Interests at Stake in the Release Decision
a. Defendant’s Interests

i. The decision to pretrial release affects the detainee’s liberty

ii. It affects his ability to prepare adequately for trial

iii. If he’s unable to work he could lose his job

iv. Strain on family relationships

v. There is a body of evidence suggesting that some defendants unable to make bail are, for that reason alone, more likely to be convicted, and if convicted, more likely to be sentenced to jail.

1. Why?  (1) curtailment of attorney client relationship, (2) due to loss of income, a detainee may be required to rely on the services of an overworked public defender, (3) a detainee is often coerced by jail conditions to accept a disadvantageous plea offer
b. Public’s Interests

i. Defendant may flee or hide 

ii. He may destroy incriminating evidence not yet discovered, intimidate or harm witnesses, or commit crimes while free

G. Bail and Other Release Mechanisms
a. Bail Bondsman

i. They determine who they’ll put up money for—based on who they think is a good risk

ii. They keep their 10% no matter what the outcome

iii. Today, many jurisdictions allow a defendant to post the 10% deposit directly with the court and then about 90% of that is returned to them upon performance of the bail conditions

b. Stack v. Boyle: Bail must be set as to each individual defendant in an amount reasonably calculated to assure the presence of the accused at trial. Petitioners, members of the Communist Party, were charged with conspiring to overthrow the federal government by violence or destruction in violation of the Smith Act. Upon arrest, bail was set as to each petitioner in widely varying amounts. On the motion of the government, bail was fixed in the uniform amount of $50,000 for each petitioner. The only evidence offered by the government was a record showing that four persons, apparently unconnected to petitioners, had forfeited bail after being convicted under the Smith Act.  The Court said that unless the right to bail is preserved, the presumption of innocence loses its meaning. The standards used in fixing bail are to be applied in each case to each defendant. If there is a need for bail greater than that normally necessary to ensure the presence of any of the petitioners given their circumstances and the seriousness of the charges, the petitioners are constitutionally entitled to a hearing. Petitioners may move for a reduction of bail so that a hearing may be held for the purpose of fixing reasonable bail for each petitioner.

i. Notes

1. Constitutional claim: 8th amendment ban on excessive bail

2. Defendants are entitled to a hearing on their bail

3. Excessive bail clause does not apply to the states.  Why?  Because it’s never come up before.  And it probably never will because all the states have their own laws against excessive bail.

4. Bail Statute

a. See §3142 and §3144

b. §3142(a): a court has three choices…

i. Release on personal recognizance

ii. Release on conditions that will assure their appearance

iii. Detain them

c. §3142(c)(2) this means that if you have a person who is indigent, and it would violate equal protection if all the indigents were denied bail because they could not afford it, but if they have no money, they have no bail.  Does this mean that all indigent persons must be released on PR?  No, because then everyone else would have an EP claim.

d. §3142(f) If someone falls under one of these categories, then they’re entitled to a detention hearing: (1) Nature of the offense, (2) Potential term, (3) Prior criminal record, (4) Serious risk of flight, (5) Whether they’re likely to obstruct justice, or (6) likely to threaten a witness or jurors.
e. A detention hearing is a full out hearing

i. Burden of proof: clear and convincing evidence

5. Bandy v. US: it would be unconstitutional to fix excessive bail to assure that a defendant will not gain his freedom.

H. Preventive Detention

a. US v. Salerno: The Bail Reform Act of 1984, which allows a federal court to detain an arrestee without bail before trial if the court finds the arrestee dangerous to any other person and the community, is not unconstitutional. Salerno and Cafaro, alleged organized-crime leaders, were indicted on a number of serious charges, including conspiracy to commit murder. On a Government motion based on the Bail Reform Act of 1984, the district court held a fully adversarial hearing to determine whether they would be held without bail pending trial. The court denied bail, finding that the Government had established by clear and convincing evidence that no condition of release could secure the safety of the community, since Salerno and Cafaro would likely continue their violent, organized-crime activities if released while awaiting trial. They appealed, arguing that the Act was unconstitutional on its face as a violation of the Due Process Clause of the 5th Amendment and the Eighth Amendment prohibition against excessive bail.  The Court said punishment without trial would violate substantive due process. However, this Act is regulatory, not punitive, since Congress rationally intended regulatory detention to achieve the legitimate goal of protecting the community from dangerous individuals, and the incidents of pretrial detention are not excessive in relation to that goal. Where the arrestee presents a demonstrable, serious danger to the community, the Government's compelling regulatory interest in safety may outweigh the arrestee's right to liberty. The Act also complies with procedural due process requirements by providing for a fullblown adversarial hearing on the issue of detention without ban. Finally, the Eighth Amendment does not require release on bail where Congress has mandated detention on the basis of a compelling interest other than flight; it simply requires that if bail is set that it not be excessive in light of the perceived evil.

i. Notes
1. If the bail reform act is punitive (if it punishes before trial), then it’s unconstitutional.

2. Test for whether or not a statute is punitive or regulatory:  

a. It is rationally connected to an alternate purpose?

i. Is there another rational purpose for having a bail act?  Yes, protection of the community

b. Does the statute address that purpose without going beyond what is necessary?  

i. Yes, it reasonably addresses the safety of the community.

3. Bail can only be set in an amount to secure their presence at trial

b. US v. Goba:  It must be proven by a preponderance that defendant won’t appear at trial or by convincing evidence that there is no safety of the community
Chapter 12: Case Screening
A. Prosecutorial Discretion in Charging
a. US v. Armstrong: A criminal defendant bringing a selective-prosecution claim must make a credible showing of different treatment of similarly situated persons in order to obtain discovery in support of the claim. Armstrong was arrested for violation of federal drug and firearms laws. Armstrong alleged that he had been selected for prosecution because he was black, and filed a motion for dismissal of the charges or for discovery of government documents regarding their prosecution of similar defendants.  The Court said that under Federal Rule 16, which controls discovery in a criminal case, a defendant must show some evidence of disparate treatment-similar to the requirement under equal protection claims. Here, Armstrong did not make such a showing.

i. Notes 

1. There is a presumption that the prosecution had done their duties properly and so burden is on ( to show (1) some evidence of discriminatory effect, which requires evidence of similarly situated people of same race were not treated the same, (2) discriminatory purpose

b. Blackledge v. Perry: When a defendant invokes a statutory right to a new trial, the prosecution may not bring a more serious charge against him prior to the trial de novo. While imprisoned, Perry became involved in a fight with another inmate. He was convicted of assault with a deadly weapon, a misdemeanor. He then appealed his conviction, exercising a right to trial de novo under North Carolina law. After the filing of appeal but before the trial de novo, the prosecutor charged Perry with the felony of assault with a deadly weapon with intent to kill and inflict serious bodily injury.  The Court said that the Due Process Clause is not offended by all possibilities of increased punishment upon retrial, but only by those that pose a realistic likelihood of prosecutorial vindictiveness. There was no evidence in this case that the prosecutor acted maliciously or in bad faith. However, since the fear of such vindictiveness might discourage defendants from exercising their right to appeal, we hold that no retaliatory motivation need be shown. It is not constitutionally permissible to respond to a defendant who has exercised his statutory right to appeal by bringing more serious charges.

i. Notes
1. Can’t up the charge unless the facts and circumstances change.

2. In the course of preparing a case for trial, the prosecutor may uncover additional information that suggests a basis for further prosecution or he simply may come to realize that information possessed by the State has a broader significance.  A prosecutor should remain free before trial to exercise the broad discretion entrusted to him to determine the extent of the societal interest in prosecution.  
3. Thigpen v. Roberts: R’s vehicle collided with a pickup truck, killing a passenger in the truck.  Prosecuted by the county prosecutor, R was convicted of reckless driving, driving while his license was revoked, driving on the wrong side of the road, and DWI.  While the appeal was pending, the DA obtained a felony indictment against R for manslaughter based on the same accident.  The DA dismissed the other charges and the jury convicted.  The Court held that Perry controlled this case.  Due process forbids a felony prosecution following an appeal that voids the misdemeanor convictions.
B. Judicial Screening of Cases: The Preliminary Hearing

a. Rule 5.1

b. If a defendant is held in jail more than 48 hours, the 4th Amendment requires a judicial finding of probable cause to believe that the defendant committed the crime.  This is from Gerstein v. Pugh, so the determination is called a “Gerstein hearing.”  This is not really a hearing, though; it’s a judicial determination of probable cause, which can be ex parte, like the magistrate’s decision to issue search or arrest warrants.

c. Coleman v. Alabama: A preliminary hearing is a critical stage of a criminal prosecution where counsel's absence might derogate from the accused's right to a fair trial.  Following his conviction, Coleman appealed, arguing that Alabama's failure to provide him with counsel at the preliminary hearing denied him the 6th Amendment right to counsel at a critical stage of the prosecution.  The Court said a preliminary hearing is such a critical stage of prosecution, the "guiding hand" of counsel is needed to protect the indigent against improper prosecution. Skilled cross-examination can expose fatal weaknesses in the state's case, can fashion a vital impeachment tool for use at trial, or preserve testimony of witnesses who do not appear at trial. Counsel can better discover the case and prepare for trial. Counsel can be influential in arguing on such matters as the necessity for early psychiatric examination or bail. Thus, the conviction is vacated and the case remanded.

i. Notes
1. There is no constitutional right to a preliminary hearing.

2. Is there a constitutional right to either a preliminary hearing or a grand jury determination of probable cause?  No, there is no right to either one.

3. Preliminary hearing testimony can be introduced as prior inconsistent statements in some states—not just for impeachment but for the truth of the matter contained therein.

4. California v. Green: Porter testified against Green at the preliminary hearing; he was extensively cross-examined by Green’s lawyer.  At trial two months later, Porter proved to be evasive and uncooperative on the stand.  During the direct examination, the prosecutor read excerpts from Porter’s preliminary hearing testimony.  The testimony was admitted not only to impeach Porter but as direct evidence against Green.  The Court held that the confrontation clause did not prohibit this use of Porter’s testimony because at the preliminary hearing, it was given under oath, Green had been represented by counsel, he was able to cross Porter, and the preliminary hearing was conducted before a judicial tribunal.

C. Grand Jury Screening of Cases

a. Rule 6

b. Grand jury: A group summoned to investigate, inform, and accuse persons of crimes when sufficient evidence exists to do so.

c. Two functions

i. Screening function: it will protect a defendant from having to go to trial

1. Grand jury could hear evidence from detectives about a particular investigation they have been handling, and then the grand jury decides whether or not there’s enough probable cause to get an indictment.

ii. Investigating function: it’s acting as the investigator

1. When something comes to government’s attention that there may be something bad going on but they don’t have any information.

d. There are grand juries in all federal circuits.

e. Only knows what the prosecution tells it.  
f. No right to counsel. 

g. A lot of times, the prosecutor will allow the defense attorney to come in and present exculpatory evidence.  This is done when prosecution doesn’t think that person did it, but there is public pressure to indict someone.

h. A person who is summoned must appear

i. US v. Williams: A district court may not dismiss an otherwise valid indictment because the government failed to disclose to the grand jury substantial exculpatory evidence in its possession. Williams was indicted by a grand jury. The Government did not reveal to the grand jury that it possessed substantial exculpatory evidence in Williams' favor. The Court said that while courts' supervisory power may be used as a means of establishing standards of prosecutorial conduct before the courts themselves, it cannot be used as a means of prescribing standards of prosecutorial conduct before the grand jury. Because the grand jury is an institution separate from the courts, over whose functioning the courts do not preside, it is clear that as a general matter no such "supervisory" judicial authority exists. It is axiomatic that the grand jury sits not to determine guilt or innocence, but to assess whether there is adequate basis for bringing a criminal charge. To make the assessment, it has always been thought sufficient to hear only the prosecutor's side. As a consequence, neither in this country nor in England has the suspect under investigation by the grand jury ever been thought to have a right to testify or to have exculpatory evidence presented. It would make little sense to abstain from reviewing the evidentiary support for the grand jury's judgment while scrutinizing the sufficiency of the prosecutor's presentation. Review of facially valid indictments on such grounds would run counter to the whole history of the grand jury institution, and neither justice nor the concept of a fair trial requires it.

i. Notes
1. Supervisory Authority: the ability of the court to enforce it’s own rules

2. The grand jury is an institution independent of the judicial system.  So the court has no power over the procedure of the grand jury.  A court may issue subpoenas for the grand jury, though.  

3. Grand jury qualities:

a. Does a person have a right to counsel?  No.  

b. Can they hear evidence obtained in violation of the 4th amendment?  Yes.  

c. Can they listen to hearsay evidence?  Yes.  

d. Can the defendant testify on his own behalf?  No.  

e. Can a defendant insist that the grand jury hear exculpatory evidence?  No.

4. Any error made at grand jury level is harmless, so long as the case ended up with a conviction.

5. US v. Mechanik: a conviction makes any error before the grand jury harmless beyond a reasonable doubt.

Chapter 13: Preparing for Adjudication
A. If a witness does not have a privilege, they must testify if subpoenaed, and if they refuse, they’ll go to jail until the grand jury finishes their term.

B. Granting immunity is a way to get information

C. Transactional Immunity: this is immunity that provides blanket immunity from prosecution of all offenses that the testimony relates to.

D. Use Immunity: sufficient to satisfy 5th amendment; it prevents the use of any information derived from the testimony in order to prosecute; this means direct use or derivative use.

E. Transactional immunity vs. use immunity: The witness can still be prosecuted for the crime in use immunity.

F. The 5th Amendment Privilege and the Grand Jury Investigative Function

a. The 5th amendment is violated only if a grand jury order will (1) compel a witness (2) to testify (3) in a way that is self incriminating

i. (1) 

ii. (2) Its only testimonial if it involves the communication of thoughts.  

1. Compelled production of documents: is the act of producing a document testimonial?  Ex: a diary.  The act of producing it gives that persons opinion about the existence, identification, and location of that document.

iii. (3) They can be asked about anything… who they’re friends with, whether or not they’ve committed adultery, their use of prescription drugs.  These things are embarrassing, but not incriminating. 
b. If the grand jury order in a particular case will not satisfy all of these conditions, there is no potential self-incrimination problem, and the witness can be compelled to comply with the order without receiving immunity.

c. Ohio v. Reiner: A witness who denies all culpability retains a valid 5th Amendment privilege against self-incrimination. Reiner was charged with involuntary manslaughter of his two-month old son Alex based on the coroner's testimony that Alex died from "shaken baby syndrome," the result of child abuse. The coroner estimated the injury occurred minutes before the child stopped breathing. Alex had sustained other physical injuries as well. Reiner had been alone with Alex for half an hour immediately before Alex stopped breathing. Testimony also revealed that Alex could have been injured several hours before his respiratory arrest, at which time he was in the care of the family's babysitter, Susan Batt. The defense theory was that Batt (not charged) was the culpable party. At the state's request, the trial judge granted Batt immunity from prosecution if she testified against Reiner. Her testimony was that she had done nothing wrong and had never shaken nor injured Alex.  The Court said that although the U.S. SCt has held that the privilege against self-incrimination extends only to witnesses who have "reasonable cause" to apprehend danger from a direct answer and that such inquiry is for the TC's determination, it has never held that the privilege is unavailable to those who claim innocence. To the contrary, one of the 5th Amendment's basic functions is to protect innocent persons who otherwise might be ensnared by ambiguous circumstances. Even the truthful responses of an innocent witness, as well as those of a wrongdoer, may provide the government with incriminating evidence from the speaker's own mouth. While the assertion of a witness does not by itself establish the risk of incrimination, here it was reasonable for the witness (Susan Batt) to fear that answers to possible questions might tend to incriminate her because she was with the deceased infant (Alex) within the potential time frame of his fatal trauma. In fact, the defense theory of the case was that Batt, not the person charged (Reiner), was responsible for Alex's death.

i. Notes
1. In the Reiner decision, the U.S. SCt made clear that to be able properly to assert the privilege against self-incrimination, it need only be evident from the implications of the question, "in the setting in which it is asked," that a responsive answer to the question or an explanation of why it cannot be answered might be dangerous because injurious disclosure could result. The Court did note, however, that a danger of "imaginary and unsubstantial character" will not suffice.

2. What is self-incrimination?  Answers that reasonably furnish a link in the chain of evidence against him.

d. Testimony

i. Compelling a suspect to stand in a lineup or wear an item of clothing does not compel a communicative act.

ii. A blood test is not testimonial, because no communication from the mind is manifested in the contents of blood; the government may therefore compel a suspect to submit to a blood test without violating the 5th Amendment.
iii. US v. Hubbell: the act of producing documents or another object could be testimonial.    

iv. Production provides three kinds of evidence:

1. That the evidence exists

2. The location of the evidence

3. The identification of the evidence

v. Boyd v. US: a subpoena requiring the production of documents implicated both the 4th and 5th Amendments and could not be justified if it required the production of private books and records that would be incriminating.  The modern court has abandoned the Boyd conception of the 4th amendment, holding that a subpoena is an unreasonable 4th Amendment seizure of effects only if too sweeping in its terms.

G. Pretrial Motion Practice

a. Rule 12
i. Motion to suppress evidence is usually based on police misconduct

ii. Motions to suppress aren’t granted very often.  But you should still file them… it may cause the prosecution to see early on what they’re up against.

b. Rule 18
i. 6th amendment says that a person has a trial by jury right within the district where the crime was committed.  The statute is mandatory.  The SCt struggles with venue often.

ii. Motions to change venue.  Not usually granted.
c. Rule 21

i. Media circus: when trial atmosphere has been utterly corrupted.  This is usually the case where motions to transfer venue are granted.

d. Motions to Suppress Evidence

i. Simmons v. US: when a defendant testifies in support of a motion to suppress evidence on 4th Amendment grounds, his testimony may not thereafter be admitted against him at trial on the issue of guilt unless he makes no objection.

e. Motions to Change Venue

i. US v. Rodriguez-Moreno: Venue is proper in any jurisdiction where the crime was started, continued, or ended.

ii. Irvin v. Dowd: Motions to change venue are made infrequently and granted rarely.  The court’s test for when venue must be changed manifests an abiding faith in jurors and in the jury system.  In the typical case, the Court has held that jurors are impartial if they can lay aside any impressions they had formed and render a verdict based on the evidence in court.
iii. Murphy v. Florida: Two prong inquiry—(1) whether the setting of the trial was inherently prejudicial or (2) the jury-selection process of which defendant complains permits an inference of actual prejudice.

iv. Marshall v. US: Rule 21 must provide at least as much protection as the 6th Amendment requirement of an impartial jury.

H. Discovery

a. Non-Constitutional Discovery

i. Rule 16
ii. These things are subject to disclosure:
1. Rule 16(a)(1)(A):  Defendant’s oral statement not reduced to writing

a. Made to known government agent

b. In response to interrogation

c. If government intends to use at trial

2. Rule 16(a)(1)(B)(i): Defendant’s own written or verbatim recorded statement

a. Made to anybody

b. If government knows or should know about it

3. Rule 16(a)(1)(B)(ii): Defendant’s oral statement reduced to writing

a. If made to known government agent

b. In response to interrogation

4. Rule 16(a)(1)(B)(iii): Defendant’s own Grand Jury testimony

iii. The 5th Amendment privilege against compelled self-incrimination produces restrictions on discovery requests directed to defendants.

iv. Congress considers criminal defendants as a class more likely to attempt to influence witnesses to change their testimony, or not to testify, than civil litigants.

v. But not making witness lists discoverable means that federal defendants can face trial without knowing how best to respond to the prosecution’s case because the defendant does not know the source of testimony that will be offered against him.

vi. Defendants have a due process right to discover all exculpatory evidence in the hands of the prosecutor.

vii. Also, they can do vigorous cross-examination of the prosecution witnesses at a preliminary hearing.
viii. With respect to oral statements, they must be made in response to interrogation.

b. Constitutional Discovery
i. Exculpatory evidence: evidence that is favorable to the defendant because it’s material to the issue of guilt or penalty

ii. It’s up to the prosecutor to determine what’s exculpatory or not.  This makes the rule fall apart.

iii. Brady v. Maryland: a broad rule of constitutional criminal discovery: the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.

iv. US v. Agurs: when evidence has been omitted from a criminal trial, constitutional error has been committed if the omitted evidence would create in the mind of the trial judge a reasonable doubt as to the defendant’s guilt.  So there is a constitutional duty to turn over exculpatory evidence.
v. US v. Bagley: Evidence is material and must be disclosed to the defense if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different. Bagley was arrested for narcotics and firearm violations. His attorney filed a discovery motion seeking evidence of any deals made between the prosecution and witnesses for testimony. The prosecution failed to reveal a financial arrangement with two witnesses, and Bagley appealed his conviction on the ground that he was denied the right to effectively cross-examine the witnesses due to this nondisclosure.  The Court said that the the AC held that the nondisclosure required automatic reversal. However, it made no determination regarding the materiality of the evidence so that application of the present rule could be performed. 
vi. Arizona v. Youngblood: Absent bad faith, failure by the police to preserve potentially exculpatory evidence does not violate due process.  A minor was kidnapped and repeatedly assaulted sexually, before being released by the perpetrator. His mother then took him to a hospital. A physician diagnosed sexual assault, and then took certain evidence in the form of residual body fluids. The evidence was put into storage. Police tests proved inconclusive. Meanwhile, the victim picked out Youngblood's photo from a photo lineup, and he was arrested. Upon being informed of the fluid samples, Youngblood's counsel requested specimens for testing. It turned out that the remaining samples had been improperly stored and could not be used. Youngblood was convicted. The Court said that in the case of evidence which is only potentially exculpatory, courts have the difficult task of divining the import of materials whose significance is unknown and often disputed. To impose a duty on police to preserve all potential evidence creates too great a burden on law enforcement. The better rule is that only intentional, bad-faith destruction of evidence should constitute reversible error. Here, the loss of evidence was at worst negligent, so the AC erred.

1. Notes
a. The tests done by the police department did not include a certain "state of the art" test. Youngblood contended that failure to use this most reliable test was improper. The Court disagreed, noting that a defendant did not have a constitutional right to any particular type of test.
b. Evanescent evidence: An exception to the requirement of a valid warrant for evidence seized that is likely to disappear before the obtaining of a warrant.

vii. Williams v. Florida: The constitutional privilege against self-incrimination is not violated by a requirement that the defendant give notice of an alibi defense and disclose his alibi witnesses.  Williams was charged with robbery. Prior to his trial, Williams sought a protective order to be excused from complying with a Florida law which requires a defendant, on written demand of the prosecution, to give notice in advance of trial if the defendant intends to claim an alibi, and to furnish the prosecution with information as to the place he claims to have been and with the names and addresses of the alibi witnesses he intends to use. Williams wanted to declare his intent to use an alibi, but objected to further disclosure on the ground that the Rule would compel him to be a witness against himself in violation of the 5th and 14th Amendments. The Rule also obligated the state to notify a defendant of any rebuttal witnesses to the alibi defense the state will call. Failure to comply, by either side, results in the exclusion of the defendant's alibi evidence or the state's rebuttal evidence. When Williams' motion for the protective order was denied, he complied with the Rule. On the morning of his trial, the state interviewed a Mrs. Scotty, Williams' chief alibi witness. At trial, Mrs. Scotty gave testimony which contradicted her pretrial statements. The state also furnished a rebuttal witness. Williams was convicted. The Court said that the Rule is fair to both the defendant and state in permitting liberal discovery. The state has a legitimate interest in protecting itself against eleventh hour defenses: although based on an adversary system, a trial is not yet a poker game in which players may conceal their cards at will. No pretrial statements of Mrs. Scotty were introduced at trial; her pretrial testimony was only used to find rebuttal witnesses. A defendant is always in a dilemma whether to remain silent or present a defense which may prove disastrous. Nothing in the Rule obligates the defendant to rely on an alibi or prevents him from abandoning it as a defense. The Rule only requires that a defendant accelerate the timing of his disclosure of information he would have revealed at trial anyway. A defendant is not entitled to await the end of the prosecution's case against him before announcing the nature of his defense anymore than he can await the jury's verdict on the state's case before deciding to take the stand himself. Absent the Rule, the prosecution would be entitled to a continuance at trial on the grounds of surprise; the Rule thus serves to prevent a disrupted trial.

1. Notes

a. Florida notice-of-alibi rule: after the defendant discloses the names of alibi witnesses, the State must disclose the names of any witnesses it will call to testify on the alibi issue.

b. Alibi disclosure:  Most states, and the federal system, require D to give advance notice of his intent to raise an alibi defense.  These provisions are justified on the grounds that without them, the defense can at the last minute concoct a false alibi defense which would be very hard for the prosecution to rebut. 

c. Provisions requiring pre-trial disclosure of alibi defenses generally do not violate the Due Process clause. 

d. The privilege against self-incrimination is not violated by a requirement that the defendant give notice of an alibi defense and disclose his alibi witnesses. 

e. However Testimonial or incriminating the alibi defense proves to be, it cannot be considered “compelled” within the meaning of the 5th and 14th amendment. 

f. Jones v. Superior:  impotency as a defense:  D had to reveal the names and addresses of any doctors he consulted and the medical reports of any examinations relating to the claimed incapacity. 

g. State v. Grove: a D in a murder trial could be compelled to produce a letter he had written his wife about the alleged crime, even though he had no thought at all of using that evidence in his own behalf. 

I. Joinder and Severance
a. Rule 8  Joinder of Offenses and of Defendants

i. Joinder of Offense:  Two or more offenses may be charged in the same indictment or information in a separate count for each offense if the offenses charged, whether felonies or misdemeanors or both, are of the same or similar character or are based on the same act or transaction or on two or more acts or transactions connected together or constituting parts of a common scheme or plan. 

ii. Joinder of Defendants:  Two or more defendants may be charged in the same indictment or information if they are alleged to have participated in the same act or transaction or in the same series of acts or transactions constituting an offense or offenses.  Such D’s may be charged in one or more counts together or separately and all of the D’s need not be charge in each amount. 
b. Rule 14 Relief from Prejudicial Joinder
i. If it appears that a D or the gov is prejudiced by a joinder of offenses or of D’s in an indictment or info or by such joinder for trial together, the ct may order an election or separate trials of counts, grant a severance of D’s or provide whatever other relief justice requires.  In ruling on a motion by a D for severance the ct may order the attorney for the gov. to deliver to the ct for inspection in camera any statements or confessions made by the D’s which the gov intends to introduce in evidence at the trial
c. Notes

i. Are you talking about joining counts or are you talking about joining Ds?  That is the first inquiry.

ii. Is the rule permissive or mandatory?  The rule is permissive.  The government does not have to join counts or defendants.

iii. What is easier to join?  Counts or Ds?  Counts.  It is difficult to join Ds because the jury will get prejudiced and confused b/w the two Ds and they will probably have two different lawyers, and it becomes a procedural nightmare.

iv. Joinder of counts

1. Some or similar character OR

2. Based on some act, transaction

3. Common scheme plan or motive

v. Joinder of Ds

1. Is it the same act, transaction, or series

d. State v. Reldan: More than a mere allegation of prejudice must be offered to warrant an order for separate trials of properly joined offenses. Within two days, two women in their twenties were found strangled to death in New York, in different locations, but within the same county. They were both nude and had both died by the unusual method of a fractured hyoid bone. Reldan was charged with both murders in a single indictment, and moved for separate trials, alleging prejudice. The Court said that Reldan did not proffer that he wished to testify as to one count only; if he made such a proffer at trial, the court would then be empowered to decide whether to grant a severance. As to the evidence of one crime being used to infer guilt as to the other, even if the trials were severed, the prosecution would still be able to offer evidence of one crime at the trial for the other to show motive, intent, common scheme, knowledge, absence of mistake, or identity. The court finds that the evidence here is not so prejudicial as to outweigh its probative value; and that the defendant has not made an adequate showing that a jury would be unable to fairly hear the two counts of murder in the same trial. The motion is denied.

i. Notes

1. D failed to show a strong reason to testify in one case and not in the other.

2. He then says jury may use the evidence in one count against him in the other count.  Court said that even if the two counts were bifurcated, they could use the evidence of the other murder (other acts evidence) in the one murder.  So the same evidence could come in anyways to show the identity of the victim.  

3. The usual prejudice associated with joinder of defendants is that the jury would transfer evidence (consciously or unconsciously) from one defendant to another, making it easier to convict co-defendants than defendants tried separately.
4. Reasons why joined counts may be prejudicial
a. D may become embarrassed or confounded in presenting separate defenses (D must make convincing showing that he has both important testimony to give concerning one count and strong need to refrain from testifying on the other)
b. Jury may us the evidence of one count to infer guilt on another (Severance unless evidence of the joined offenses would be mutually admissible, or if not, the evidence is sufficiently “simple and distinct” ti mitigate the danger of cumulation.  Evidence of one homicide would be admissible in the trial of the other, thereby rendering it unnecessary to sever on the theory that a jury would be improperly hearing other crimes evidence in a single trial) 
c. Jury may cumulate evidence, find guilt, when if considered separately, it would not so find. (Prejudicial if the evidence is inherently unclear or indistinct in its charges)
5. Bruton v. US: the Court discovered a specific kind of prejudice from joinder of defendants when a confession is offered into evidence against only one defendant, but also incriminates other defendants.  Normally, when evidence is offered against one defendant but not another, the judge instructs the jury not to consider that evidence against the other defendant.  But the Court found that special considerations governed the confession issue, noting that it is very difficult to ignore testimony in which one co-defendant says it’s the other guy in the courtroom that did it.  To the extent jurors cannot ignore that testimony, its admission into evidence potentially violates the 6th amendment confrontation clause, which gives defendants the right to confront witnesses against him.
a. Bruton prejudice – court will sever defendants when one Ds confession is involved and it causes prejudice to the other D

J. Speedy Trial: 6th Amendment right
a. Barker v. Wingo: The determination of whether a defendant has been deprived of his 6th Amendment right to a speedy trial must be made on a case-by-case basis by balancing the following four factors: (1) length of delay, (2) reason for delay, (3) the defendant's assertion of his right, and (4) prejudice to the defendant. On July 20, 1958, an elderly couple was murdered. Shortly afterwards, Silas Manning and Willie Barker were arrested as suspects. On September 15 they were indicted, counsel was appointed on September 17, and Barker's trial was set for October 21. However, Barker was not brought to trial for more than five years after his arrest due to numerous continuances by the prosecution. Initially the continuances were for the purpose of first convicting Manning, against whom the Commonwealth had a stronger case, to assure his testimony at Barker's trial (i.e., to eliminate problems of self-incrimination). However, Manning was not convicted until 1962. Afterwards, Barker's trial was delayed another seven months due to the illness of the chief investigating officer in the case. During these continuances, Barker was free for all but ten months in jail, and he made no objections during the first four years of delay. However, Barker objected to the last few continuances, and, at his trial, he moved for dismissal on the basis that his 6th Amendment right to a speedy trial had been violated. This motion was denied and Barker was convicted of murder.  The Court said that since the deprivation of the right to a speedy trial does not per se prejudice the ability of an accused to defend himself, it is impossible to state "with precision" when the right has been denied. Each factor, therefore, must be separately analyzed. First, it is true that a long delay before trial is more likely to be justified for a serious, complex crime (e.g., murder) than for a simple one. Here, however, the delay of over five years was extreme by any standard. Second, it is true that a delay in bringing an accused to trial may be justified by a showing of some strong reason for it. Here, however, there was a strong reason for delay (i.e., illness of the chief investigator) for only seven months of the five-year delay. Although some additional delay might also have been necessary to acquire Manning as a witness, over four years was clearly unreasonable. Third, it is true that failure to assert the right to a speedy trial will not constitute a waiver of that right, unless it is found to be an "intentional relinquishment or abandonment of a known right." Here, however, it is obvious that Barker did not want a trial at all, hoping, rather, that the delays would ultimately result in dismissal of the charges against him. Fourth, it is true that the prejudice which results from a delay of a defendant's trial must be evaluated in the light of those interests which a speedy trial was designed to protect (i.e., prevention of "oppressive pretrial incarceration," minimization of anxiety and concern of the accused, and limitation on the possibility that the defense will be "impaired"). Here, however, prejudice was minimal. Although Barker was prejudiced to some extent by spending some time in jail and by living for years under "a cloud of suspicion," none of his witnesses died or became unavailable. In conclusion, the facts that Barker did not want a trial and was not prejudiced by the delay outweigh the unjustified length of delay. Judgment affirmed.

i. Notes
1. An accused "waives" the right to a speedy trial if he flees the state after arraignment or requests postponement of his trial. 
2. The right to a speedy trial attaches only after a person is accused (i.e., indicted or arrested), so that it is not violated by police delay in filing charges. However, if such a delay was purposeful, due process requires dismissal of the charges.

3. Barker factors

a. Length of delay and responsibility to assert the right

b. Reason for delay

c. defendant’s assertion of his right

d. amount of prejudice the delay caused to D:

i. to prevent oppressive pretrial incarceration

ii. to minimize anxiety and concern of the accused and

iii. to limit the possibility that the defense will be impaired. 

4. Remedy: dismissal of the indictment with prejudice

5. Speedy Trial Act (18 USC §3161 and §3162): 

a. Indictment must be presented within 30 days of arrest or issuance of summons.

b. A 30 day extension can be granted if no grand jury is in session

c. Trial must occur within 30-70 days from the indictment or appearance before a judicial officer of the court in which such charge is pending, whichever last occurs

Chapter 14: The Role of Defense Counsel
A. The Ethics of Defending Those People
a. Defense attorney are meant to test the reliability and veracity of the government’s evidence, ensuring that the client’s rights are protected. They have a duty to ensure that the government deprives no one of liberty without doing so consistent with the law. 

b. Nix v. Whiteside: A defendant is not denied effective assistance of counsel if his attorney dissuades him from committing perjury. Whiteside stabbed and killed Love. Prior to the trial, Whiteside told his attorney that he was going to testify that he saw Love holding a gun, something he had earlier stated was not the case. Whiteside's attorney said that he would inform the court of Whiteside's perjury if Whiteside did this, so Whiteside did not make the assertion.  The Court said that a defendant is denied effective counsel only if counsel's errors are so serious as to amount to not functioning as counsel. An attorney is under an ethical duty to prevent perjury, and counsel's efforts to dissuade were perfectly in keeping with this duty. A defendant does not have a right to testify falsely, and that is the only "right" that Whiteside could possibly have been denied. Therefore, Whiteside's counsel's acts were perfectly proper.

i. Notes

1. What a lawyer should and should not do is not up to the SCt, it’s up to the State bars.  What the SCt was doing was determining whether or not the counsel’s conduct was within the range of acceptable behavior
B. The Right to Have Appointed Counsel
a. Recall:

i. Powell v. Alabama held that in a capital case, where the defendant is unable to employ counsel, and is incapable adequately of making his own defense because of ignorance, feeble-mindedness, illiteracy, or the like, it is the duty of the court, whether requested or not, to assign counsel for him as a necessary requisite of due process of law.

ii. Betts v. Brady held that there was a due process right to appointed counsel at state expense only when the failure to appoint counsel would be so offensive to the common and fundamental ideas of fairness as to amount to a denial of due process.

1. Overruled by Gideon v. Wainwright
b. Gideon v. Wainwright: The right of an indigent to appointed counsel is a right fundamental and essential to a fair trial. Gideon was charged with felony breaking and entering, a violation of state law. He was without funds and requested the court to appoint an attorney for him at trial. The request was refused since the state law did not require appointment of counsel for indigents except in capital offense cases. Gideon then conducted his own defense and was convicted and sentenced to five years.  The Court said that they first expressed the view that the right to counsel at trial was a fundamental right essential to a fair trial in Powell v. Alabama. That decision was limited to its facts, however. In Betts v. Brady, the right to counsel was predicated on a case-by-case examination of the special circumstances of each case to determine if denial of counsel was a denial of a fair trial. But it is evident that every defendant who can afford a lawyer will have one at his criminal trial. It does not appear to be a luxury but is viewed as a necessity. This Court is of the opinion, now, that Powell v. Alabama was right in holding that the right to counsel is fundamental to a fair trial and that Betts v. Brady was wrong in limiting that right to special circumstances. The Court holds that the right to counsel is a fundamental right for all criminal defendants at trial.

i. Notes
1. The Gideon decision was read to require counsel in only non-petty (i.e., six months or more imprisonment) cases.  
2. Argersinger v. Hamlin: the right to appointed counsel was extended to any case where the possibility of imprisonment existed. There was no minimum time specified and so if the judge wishes to imprison the defendant, if convicted, he must have appointed counsel, if indigent. The denial of counsel at trial where imprisonment results is error per se not subject to the harmless error rule.
3. The legacy of this case is the public defender system

4. The federal system has a public defender’s office, and those lawyers’ only job is to do this.  Texas does not… we have the appointment system.  So, in Texas, you’re paid per case, so most appointed attorneys tend to plead out of the case instead of going to trial… this increases the volume of cases that they can do and moves the docket along.

c. Scott v. Illinois: The Constitution does not guarantee a right to counsel to a person charged in state court with a misdemeanor punishable by imprisonment, unless a prison term actually is imposed. Scott was charged with misdemeanor theft, for which an Illinois statute set the penalty at up to a $500 fine and one year in prison. The TC refused to appoint counsel to represent him. Scott was convicted and fined $50 but received no prison term. Scott appealed to the Illinois SCt, claiming the 6th and 14th Amendments require appointment of counsel whenever imprisonment is an authorized penalty. (In Argersinger v. Hamlin, the Court held that a defendant charged with a "petty" offense has a right to counsel if he is sentenced to a term of imprisonment.) Scott's conviction was upheld.  The Court said the premise of Argersinger was that actual imprisonment is a more severe penalty than a fine or the mere threat of imprisonment, justifying actual imprisonment as the line defining right to counsel. This line has proven workable, whereas extension of right to counsel would create confusion and impose substantial costs on the states. Affirmed.

i. Notes
1. The Court's opinion "adopt(s) actual imprisonment as the line defining the constitutional right to appointment of counsel." Scott committed a misdemeanor, but neither the express words nor the logic of the opinion limit the holding to misdemeanors. Thus, it could be argued that after Scott indigents charged in state court with any crime, felony, or misdemeanor are not entitled to appointed counsel unless a prison term actually is imposed. However, the dominant interpretation is that Scott left the rule of Gideon intact: all felony defendants are entitled to appointed counsel. 

2. Alabama v. Shelton: because defendants might later face incarceration without having had counsel at the trial where guilt was determined, the Court held that courts cannot impose suspended sentences on indigent defendants without providing counsel at the misdemeanor trial or finding waiver.
3. What about defendants that are poor and can’t make bail, so they stay in jail before trial, and then they’re sentenced, but they’ve already served time?  No right to counsel.
4. What about deferred adjudication?  If the defendant does not comply with the terms and they end up going to jail, they have a right to counsel.
5. No right to counsel at bail hearing because it’s not held to be a critical proceeding

6. The court only has to appoint counsel if someone’s imprisoned.  If there’s no jail time given, then there’s no right to counsel

7. Problem with this case is that the judge has to decide ahead of time whether or not this defendant will go to jail.

d. Douglas v. California: An indigent is entitled to appointed counsel to prepare an appellate brief where the appeal pursued is granted as a matter of right to all defendants. Douglas was convicted in a state proceeding and was sentenced. He served notice that he wished to appeal his conviction and that he was in need of appointed counsel due to indigency. The first appeal after a trial conviction is granted as a matter of right in California. However, Douglas was denied the appointment of counsel to prosecute the appeal. The denial came after the appellate court had reviewed the transcript and determined that appointed counsel would not be of help to either Douglas or the court. The decision was in line with a state rule providing for this procedure.  The Court said that in spite of California's otherwise forward-looking favorable treatment of indigents, the problem presented by this case is the same as that presented by Griffin v. Illinois, i.e., discrimination against the indigent. By the system employed, only a defendant affluent enough to retain counsel will obtain a full judicial review of his conviction. The indigent is  entitled to no more than a review of the bare transcript by the appellate court. Not all appealable issues will appear on the face of a transcript. While the 14th Amendment does not demand absolute equality, due process cannot be denied by "invidious discrimination." While the rich man can employ counsel to focus on appealable issues and to raise hidden objections to the conduct of the trial, the indigent is denied this same right. Our decision is not directed toward discretionary appeals, but toward appeals granted as a matter of right to all defendants. In such an instance, the indigent is entitled to appointed counsel.

i. Notes

1. Is there a 6th amendment right to counsel on appeal?  No.  Why?  Because the appeal is not part of the criminal prosecution
2. But there is a due process right to counsel.

3. Griffin v. Illinois: a state must provide a transcript free of charge to indigent defendants when it is necessary for them to obtain adequate appellate review of their alleged trial errors.

e. Ross v. Moffitt: The states do not have to provide attorneys to indigent defendants for appeals beyond the appeal granted as a matter of right. Ross was convicted of forgery in both Mecklenberg County and in Guilford County, North Carolina. He wanted the state to provide him with an attorney to assist him in seeking discretionary review in the state SCt of the Mecklenberg County conviction and he also wanted court-appointed counsel to prepare a writ of certiorari to the U.S. SCt for the Guilford County conviction. Ross was represented by the public defender in the state SCt in his appeal of the Guilford County conviction. When the state refused to honor his request, he sought a writ of habeas corpus in federal court, claiming the right to have counsel provided for him by the state. North Carolina authorizes appointment of counsel for a convicted defendant appealing to the intermediate AC, but not for a defendant who seeks either discretionary review in the state SCt or a writ of certiorari in the U.S. SCt.  The Court held that the Due Process and Equal Protection Clauses do not require that the state provide a convicted indigent defendant with counsel for appeals beyond the one granted as a matter of right by the states. There is no question that under the Due Process Clause the states must provide an indigent defendant with counsel at his trial, but the nature of appellate review is materially different from the TC. The convicted defendant is no longer trying to protect himself from having the state prove him guilty of some crime, but is trying, instead, to overturn a finding of guilt made by a judge or jury. Just because the state has provided appellate courts doesn't mean that a state must provide counsel to indigent defendants at every stage of appellate review. The Court stated that the fact that some people have enough money to obtain counsel in making discretionary appeals doesn't mean that the Equal Protection Clause requires that all defendants be provided with the same opportunity. The fact that a particular service might be a benefit to an indigent defendant does not mean that the service is constitutionally required. Ross had counsel in making his appeal to the intermediate AC in the state and the state is not required to provide counsel for any further appeals. The decision of the AC was, therefore, reversed.

i. Notes
1. The SCt has refused to appoint counsel for persons seeking to file petitions for certiorari with that court and, as pointed out in this case, has refused to require the states to provide counsel for indigents appealing to the SCt. Up until this case was decided it wasn't clear how far the SCt was willing to extend the ruling in the Douglas case. Many commentators have felt that under the Equal Protection Clause the state was required to provide counsel for indigents in all cases where more affluent defendants had a right to be represented by counsel. This case clearly points out that equal protection doesn't require that poor defendants be treated just like rich defendants in all instances.

C. The Right to Decide Whether to Have Counsel

a. Faretta v. California: A state may not constitutionally impose a lawyer on a defendant who wishes to represent himself, so long as the defendant has made a knowing and intelligent waiver of his right to a lawyer.  Faretta was charged with grand theft. Several weeks before the date of his trial, Faretta requested that he be permitted to defend himself. The trial judge, in a preliminary ruling, accepted Faretta's waiver of counsel. Several weeks later, but still before trial, the judge held a sua sponte hearing to determine Faretta's ability to conduct his own defense, and decided on the basis of Faretta's answers to questions on state law that Faretta had not made a knowing and intelligent waiver of his right to assistance of counsel. The trial judge ruled that Faretta had no constitutional right to conduct his own defense and appointed a public defender to represent him. Faretta was convicted and sentenced to prison.  The court said that the rationale for this rule lies within the structure of the 6th Amendment in that it is consistent with the 6th Amendment's right to make a personal defense. Here, Faretta was literate and competent, and knowingly exercised his free will to make a choice to represent himself. His level of legal knowledge was not relevant to an assessment of his knowing exercise of the right to defend himself.

i. “…a defendant who elects to represent himself cannot thereafter complain that the quality of his own defense amounted to a denial of “effective assistance of counsel.”
ii. Notes
1. How does the court consider whether a defendant can waive their 6th amendment right to counsel?  How do they determine if someone can represent themselves?  The court has to determine that the person is going in with his eyes wide open (they have to be aware of self representation), and they do that through a “Faretta hearing” to determine if defendant is knowingly and intelligently waiving his right.  

2. What if the during self representation the defendant makes a circus out of the court room?  The judge can terminate the defendant’s self representation.  Hard to do during the middle of trial, and often results in mistrial.

3. So if someone is likely to represent themselves, what is the court likely to do at the beginning to keep the courtroom under control and also, just in case the defendant changes their mind?  Appoint standby counsel.

4. If defendant is going pro se, do they have to comply with rules of evidence and with procedure?  Yes… and since they don’t know those rules, the judge helps out… which sucks for the judge.

5. If someone is pro se at trial, can they then claim ineffective assistance of counsel for appeal?  No.

6. What if the court denies someone the right of self representations?  What’s the remedy?  New trial, because you can’t go back and fix it.

7. No due process right to self representation

8. Denial of right to represent themselves is NEVER harmless error.  Even if there is plenty in the record to support a conviction.

9. The right of an accused to proceed pro se is a constitutional right. Moreover, on the federal level, it is a statutory right as well. However, this right is qualified by the requirement that a waiver of counsel is, taking into account all of the circumstances, knowingly and intelligently made. The trial judge should himself ask the accused about the circumstances of the waiver. If a defendant has successfully waived his right to counsel, a written memorial of this should be made.
10. Martinez v. AC of California: the 6th amendment applies only to rights that are available in preparation for trial and at the trial itself.  The 6th amendment does not include any right to appeal.
11. Standby Counsel: used to actively guide the pro se defendant through the procedures of the trial and should identify hurdles, inform the defendant, and help the defendant get past them.

a. Rules to determine when standby counsel’s actions violate right to self representation

i. DID THE PRO SE DEFENDANT HAVE ACTUAL CONTROL OVER THE CASE?  Defendant is entitled to actual control over the case.  Did the standby counsel interfere?  

ii. Standby counsel must not destroy jury’s perception that defendant is representing himself.

b. Standby counsel can be appointed whether defendant wants it or not
b. Godinez v. Moran: The standard of competence required for a defendant to plead guilty or waive the right to counsel is not higher than that required to stand trial.  Moran committed three murders, then unsuccessfully tried to kill himself. He summoned police to his hospital bed and confessed to the killings. Moran initially pled not guilty. Two psychiatrists examined him and concluded that he was competent to stand trial. Moran then informed the court that he wanted to dismiss his attorneys and plead guilty. He did not present any defense or offer any mitigating evidence at the sentencing hearing, and was sentenced to death. The court said they can conceive of no basis for requiring a higher standard to plea guilty than to stand trial. Standing trial requires the defendant to make rational choices in consultation with his attorney; pleading guilty requires no higher level of rationality. It is also important to understand that the competency required to waive the right to counsel is to be judged by the competence to make a rational decision to waive the right, and not by the ability to represent oneself. Although the defendant making such a choice may represent himself to his detriment, that choice, if competent, must be honored.

i. Notes
1. Dusky Standard: for determining competency for trial: (1) ( to have ability to understand the proceedings and (2) to assist counsel in his defense.

2. Competency to stand trial test assumes that ( will have a lawyer to explain things step by step throughout trial. 

3. Test for if defendant is competent for entering a plea pro se: (1) defendant has to be competent (this is Dusky… they have to be able to understand the proceedings) and (2) knowing and voluntary waiver (determined by Faretta hearing… spelling out all the dangers of self representation)

D. The Right to Effective Assistance of Counsel

a. Strickland v. Washington: At a capital sentence hearing, a 6th Amendment violation occurs only if counsel's performance was deficient and such deficiency resulted in actual prejudice.  Washington went on a crime spree that resulted in three deaths. He was charged with numerous offenses, including burglary, kidnapping, and murder. Against his attorney's wishes, he confessed. Also against his attorney's advice, he waived a jury. Finally, he pleaded guilty on all counts, again against his attorney's advice. At the sentence hearing, his attorney stressed Washington's absence of a prior criminal record, his generally good character, and alleged mental disturbance due to poor economic circumstances. He did not introduce character witnesses. He neither introduced psychiatric testimony, as he had not been able to find a mental health professional who would testify that Washington was mentally disturbed. The 6th Amendment's right to counsel envisions effective assistance of counsel; ineffective assistance is tantamount to no assistance. The purpose of assistance of counsel is to ensure a fair trial. Consequently, ineffectiveness of counsel is that type of ineffectiveness that renders a trial unfair. The proper standard for evaluating effectiveness is that counsel will be considered ineffective if counsel's performance is so deficient that counsel was not functioning as counsel. Further, such deficiency must result in prejudice, as an absence of prejudice removes concerns of trial fairness. Exactly what constitutes a deficient performance by counsel cannot be set out in specific guidelines; rather, counsel's performance must be viewed against professional standards, taking into account the facts reasonably available to counsel at the time of his tactical decisions. It must be emphasized that counsel's competence is to be presumed, and counsel's performance should not be second-guessed with the benefit of hindsight not available to counsel at the time of his decisions. With respect to prejudice, prejudice will not be presumed in other than a narrow set of circumstances, such as corruption or conflict of interest. Applying the foregoing standards to the present case, it is clear that Washington's counsel's performance was far from ineffective. Operating under severe disadvantages, not the least being Washington's habitual rejection of his advice, counsel made certain tactical decisions with respect to evidence and argument that were quite reasonable. Beyond this, the circumstances were so aggravating that it is unlikely that prejudice could have resulted from ineffectiveness even had it occurred. Therefore, no 6th Amendment violation occurred in this case.

i. The Court said, “Judicial scrutiny of counsel’s performance must be highly deferential.  It is all too tempting for a defendant to second-guess counsel’s assistance after conviction or adverse sentence, and it is all too easy for a court, examining counsel’s defense after it has proved unsuccessful, to conclude that a particular act or omission of counsel was unreasonable.  A fair assessment of attorney performance requires that every effort be made to eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from counsel’s perspective at the time.  Because of the difficulties inherent in making the evaluation, a court must indulge a strong presumption that counsel’s conduct falls within the wide range of reasonable professional assistance; that is, the defendant must overcome the presumption that, under the circumstances, the challenged action might be considered sound trial strategy.”
1. What’s important is that the conduct is within the range of what is acceptable.  It may not be what a dozen other lawyers would have done, but it could still fall within the range of reasonable conduct.
ii. Notes
1. What type of counsel is constitutionally required?  Reasonably effective counsel.

2. There is a presumption that counsel’s conduct is reasonable.  And the defendant has to overcome that… this is a heavy burden.

3. Remedy is a reversal of conviction, and a new trial.

4. Other tests to ineffective assistance of counsel

5. 4 ways courts look at effectiveness of assistance of counsel:

	No Representation
	Strickland
	Conflict of Interest

with NOTICE
	Conflict of Interest

with NO NOTICE

	Actual or constructively denied counsel

Prejudice presumed 
	( must prove:

Deficient performance by counsel (heavy burden to overcome)

Prejudice to Defendant, which is hard because the court looks at the record to determine if, given the evidence, the result would have been different.


	(TC must have ACTUAL notice)

TC must conduct hearing

If no hearing is conducted, prejudice is presumed and auto reversal

If a hearing is conducted, then ( could still go through Strickland to show ineffective assistance of counsel. 
	Defendant must show (1) there existed an actual conflict and (2) the conflict resulted in prejudice to that defendant

	Ex: Powell: where the defendant is unable to employ counsel, and is incapable adequately of making his own defense because of ignorance, etc., it is the duty of the court to assign counsel for him
Ex: Geders: where the trial judge prohibited the defendant from consulting with his lawyer during an overnight recess

Ex: Gideon: where the State refused to provide a lawyer to an indigent defendant.


	See Strickland
	Ex: Holloway v. Arkansas: trial judge refused to appoint separate counsel for defendants being tried jointly even though the single public defender stated that he was operating with a conflict of interest.  The judge did not hold a hearing on it.  The case was reversed without a showing of actual prejudice because the state (through the judge) was directly interfering with the ability of the lawyer to provide zealous and loyal representation.
	Ex:  Cuyler v. Sullivan: a retained lawyer did nothing to put the judge on notice that there was a conflict of interest.  The court found that ineffective assistance by retained lawyers is just as much a violation of the 6th Amendment as if the lawyer is appointed.


6. US v. Wheat: a judge can refuse a waiver of a conflict of interest.  
7. Burdine v. Johnson (Texas case!): Defense counsel slept through most of the trial.  The court held ineffective assistance of counsel.
a. How do you think the court would analyze that?  Strickland, because the sleeping is deficient performance.  But under Strickland, he’d still have to prove the other part, even if counsel had slept the whole time. 

b. Is there some other argument that can be made?  No representation.  He had a lawyer, so it’s constructively being denied counsel.

i. How would you make the case of constructively being denied counsel?  That the lawyer slept through significant portions of the trial and so the court presumed that he was constructively denied counsel.

c. Problem here was that ( could not show at what particular part of the trial the lawyer slept through… couldn’t prove that he slept through a critical part of the trial.  But the amount of sleeping is what got him a new trial.

d. “IF YOU’RE IN TEXAS, YOU SHOULD KNOW ABOUT THE BURDINE CASE”
8. Romero v. Lynaugh: Defense counsel’s closing argument was nothing more than “you hold this man’s life in your hands.  You can take it or not.”  Ineffective assistance of counsel?  No.  It’s considered strategy.  And there was no prejudice to defendant because he hung himself at trial anyway.
9. Messer v. Kemp: rape and murder of 8 year old girl.  Defense counsel’s closing statement was that he’s glad he wasn’t in the jury’s position and that the evidence is what the evidence is.  The evidence was overwhelming.  Ineffective assistance of counsel?  This could be considered strategy.  No prejudice because the evidence was overwhelming.
10. Kimmelman v. Morrison: charge was rape, and the defense was that it never happened.  Prosecutions main evidence was a bed sheet with semen on it taken illegally from defendant’s apartment.  Defense counsel didn’t conduct any pretrial discovery or else he would have known that the sheet was taken without a warrant and he would have filed a motion to suppress.  This was held to be ineffective assistance.
a. If you’re a lawyer and you don’t know what the law is, that’s deficient.
11. Wiggins v. Smith: ineffective assistance of counsel at sentencing stage because counsel’s investigation was not thorough enough.  Defendant had suffered severe physical and sexual abuse from his mom, and that information may have helped keep Wiggins from being sentenced to death.

Chapter 15: Plea Bargaining and Guilty Pleas
A. Plea Bargaining
a. Plea bargaining: the exchange of official concessions for a defendant’s act of self-conviction

b. The judge may or may not agree to be bound by the plea agreement
c. Competency is part of being able to give a guilty plea.  Competency is judged on Dusky standard 
d. Factual basis for a plea is not a constitutional requirement.  But there is a federal rule
e. A plea is not knowingly made if it is based on incorrect information
f. Any agreement that is against public policy will not be enforced by the court
g. Brady v. US: it is not unconstitutional for the State to extend a benefit to a ( who in turn extends a substantial benefit to the state.  The ( shows that he is ready and willing to admit his crime and to enter the correctional system in a frame of mind that affords hope for success in rehabilitation.

h. Three types of deals (See Rule 11(c)(1)).
i. Dismissal agreement: if the defendant pleads guilty or no contest to either a charged offense or a lesser or related offense, the plea agreement may specify that an attorney for the government will not bring (or will move to dismiss) other charges.
ii. Sentencing agreement: the parties agree that, in exchange for a plea of guilty or no contest, a specific sentence or sentencing range will be imposed.  The court, upon accepting it, is bound.

iii. Sentencing recommendation agreement: the prosecutor only agrees to make a sentencing recommendation or agrees not to oppose the defendant’s request that a particular sentence or sentencing range is appropriate.  This agreement offers the defendant the least benefit: the recommendation is not binding upon the court, and the defendant has no right to withdraw her plea if the court rejects the sentencing recommendation.
B. Characteristics of a Valid Guilty Plea
a. Rule 11

b. Substantive elements of a valid guilty plea

i. Free and voluntarily given (this includes competency—Dusky standard)

ii. Defendant knowingly and intelligently waived his rights

iii. Whether there was a factual basis for the plea

c. Godinez v. Moran: the standard of competence required for a defendant to plead guilty or waive the right to counsel is not higher than that to stand trial.
d. Brady v. US: Although a federal penal statute which permits imposition of the death sentence only upon a jury's recommendation is unconstitutional because it makes the risk of death the price of a jury trial, not every guilty plea entered under the act is invalidated simply upon an assertion that the defendant pled guilty from a fear of death. In 1959, Brady was charged with kidnapping in violation of 18 U.S.C. § 1201(a). The section provided for a maximum penalty of death upon conviction if the jury should so recommend. At first, Brady elected to plead not guilty and made no serious attempt to waive a jury trial. Upon learning that a codefendant would be available to testify against him, Brady changed his plea to guilty. His plea was accepted after the trial judge questioned Brady as to its voluntariness. In 1967, Brady petitioned for collateral post-conviction relief, claiming that § 1201(a) operated to coerce his confession. In 1968, the U.S. SCt, in U.S. v. Jackson, held that § 1201(a) was unconstitutional in that it "needlessly penalize" the assertion of the 6th Amendment right to jury trial and the 5th Amendment right not to plead guilty. The Court said that although Jackson prohibited the imposition of death under 18 U.S.C. § 1201(a), it did not fashion a new standard to supplant the test that guilty pleas are valid if both "voluntary" and "intelligent." Even assuming that Brady would not have pleaded guilty but for the death penalty provision, this does not prove that the entering of the plea was an involuntary act. There is no claim here that Brady's plea was induced by actual or threatened physical harm or by mental coercion or that he did not rationally weigh the advantages of not going to trial. There is nothing here to differentiate Brady from the defendant who is advised to plead guilty out of a desire to get more lenient treatment from the judge or to get favorable plea bargaining. Such plea inducements conform with accepted notions of conserving judicial time and resources and with commencing with the rehabilitative goals of the criminal justice system. A contrary holding would require government to forbid guilty pleas altogether. Brady's plea was also intelligently made. Although § 1201(a) was later invalidated, a defendant is not entitled to withdraw his plea because he discovers the statute is unconstitutional long after his plea has been accepted simply because he miscalculated. The truth or reliability of Brady's plea is not impugned by Jackson. 

i. Notes
1. Boykin v. Alabama:  The Court held that a guilty plea is not presumed voluntary where the judge does not question the defendant concerning his plea and the defendant does not address the court, and the trial judge must employ the great care in canvassing the plea with the accused to make sure he completely understands of what the plea connotes and its consequences.
2. A guilty plea is coerced and invalid if influenced by the fear of a possibly higher penalty. 

3. The court may not participate in discussions between parties concerning any plea agreement.
e. Henderson v. Morgan: A defendant may not enter a voluntary plea of guilty to second-degree murder without being informed that intent is a necessary element of the crime. Morgan was classified as retarded in seventh grade, and ultimately became a farm laborer. He got into an argument with the farm owner, who threatened to return him to state custody. Morgan entered the farm owner's room at night, intending to collect his wages and leave. She awoke, and he stabbed her. His attorneys attempted to negotiate a manslaughter plea, but the prosecution would agree to nothing less than second-degree murder. Morgan's attorneys advised him as to the consequences of a plea, and he pled guilty to second-degree murder. At the sentencing hearing, his lawyers read a statement Morgan had made in which he stated that he "meant no harm to that lady" when he entered her room.  Even accepting the fact that the prosecution had overwhelming evidence of Morgan's guilt, and even if a jury would almost inevitably have inferred his intent to kill the farm owner, a jury would not have been required by law to do so. There is nothing in the record that can serve as a substitute for either a finding after trial or a voluntary admission that Morgan had the requisite intent. Because the plea was the result of a negotiation, there is nothing in the charging document to make Morgan aware of the elements of second-degree murder. Normally the record contains an explanation by the trial judge of the elements of the charge, or a representation by defense counsel that the nature of the charges has been explained. In this case, there were neither, and we are unable to conclude that the plea was voluntary in the constitutional sense. The judgment of the AC upholding the reversal of Morgan's conviction is affirmed.

i. Notes

1.  In a footnote, the majority opinion states that Henderson does not stand for the proposition that notice of the nature of a charge always requires a description of every element of the offense; and that in fact, such notice is probably not required. However, Justice Stevens concluded, intent is such a "critical element" of second-degree murder that notice of that element is constitutionally necessary.

2. Does every element of a crime have to be explained to every defendant in every case?  No—only critical elements.  

a. But why would any element be more critical than another if every element is required to convict?  Who knows… court didn’t explain itself.

3. Normally it’s presumed that the defendant has had every element explained to them.

4. Remedy for involuntary plea agreement: new trial

5. A plea is invalid if (1) the ( not receive adequate notice of the nature of the charge to which he was pleading guilty or (2) if the ( is unaware of the constitutional protections that he is waiving by pleading guilty.

6. Constitutional rights waived in a guilty plea

a. Privilege against compulsory self-incrimination (5th)

b. Trial by jury

c. Right to confront one’s accusers

d. Presumption of Innocence

e. Right to compulsory process

7. Rule 11(b)(1) requires the trial judge to inform the ( in open court of the various rights he is giving up by pleading guilty.

8. Neither the trial judge nor defense counsel is constitutionally required to explain the collateral consequences of a guilty plea to a defendant before a plea is taken.  

9. Examples of collateral consequences: Ineligibility for parole; Higher penalties for subsequent offenses due to three-strikes rule; registration requirements for sex offenders; lifetime disenfranchisement; and with aliens, potential deportation even for minor offenses.

10. US v. Ruiz: the Constitution does not require that the prosecutor share all useful information with the (.

f. North Carolina v. Alford: An assertion of innocence by a defendant does not, of itself, render a plea of guilty invalid. Faced with strong evidence of guilt and no substantial evidentiary support for the claim of innocence, Alford's attorney recommended that he plead guilty. The prosecutor agreed to accept a plea of guilty to a charge of second-degree murder, and Alford pleaded guilty to the reduced charge. Alford, however, maintained that he had not committed the murder but that he was pleading guilty because he faced the threat of the death penalty if he did not do so. The constitution does not bar imposition of a prison sentence upon an accused who is unwilling expressly to admit his guilt but who, faced with grim alternatives, is willing to waive his trial and accept the sentence. The standard remains whether the plea represents a voluntary and intelligent choice among the alternative courses of action open to the defendant. Here, confronted with the choice between a trial for first-degree murder, on the one hand, and a plea of guilty to second-degree murder, on the other, Alford quite reasonably chose the latter and thereby limited the maximum penalty to a 30-year term. That he would not have pleaded except for the opportunity to limit the possible penalty does not necessarily demonstrate that the plea of guilty was not the product of a free and rational choice, especially where the defendant was represented by competent counsel whose advice was that the plea would be to the defendant's advantage. Vacated and remanded.

i. Notes

1. The problem with Alford's assertion of innocence here is that it was not in accord with his actions. According to confirmed testimony, Alford left his home with his gun stating his intention to kill and he later declared that he had carried out his intention.

2. Rule 11(d)(2)(B): a defendant does not have a right to withdraw her plea once it has been accepted, even before sentencing.  Judges have discretion to permit withdrawal.  If a ( seeks to withdraw her plea after it has been accepted but before sentence is imposed, the federal court may permit the plea to be withdrawn if the ( shows a fair and just reason for requesting the withdrawal.
3. Can he maintain his innocence while accepting a plea bargain? Yes, even though a plea bargain is saying you are guilty.  

4. Lynch v. Overholser: psychiatric report said ( had suffered from manic depressive psychosis and therefore has a good defense of being insane.  Judge would not accept his guilty plea because judge knew that he was crazy.  Not unconstitutional to not accept a guilty plea.

5. Hudson v. US: Defendant pled no contest… accepting the penalty without admitting guilt.  It is not unconstitutional to accept a plea and then impose a prison sentence… it is not necessary to have an admission of guilt.

6. If there is no factual basis for the plea in the record, can the court accept the plea?  There is no constitutional requirement that there be a constitutional basis in the record… but there is a Federal Rule of Procedure (Rule 11(b)(3)) that says there is a factual basis… it need not be on the record though.

7. There is no constitutional right to withdraw a plea once it has been accepted.  

C. Making and Breaking Deals

a. A guilty plea is invalid if it is coerced.

b. Bordenkircher v. Hayes: A prosecutor can attempt to gain a defendant's assent to a plea bargain by informing the defendant that more severe charges will be brought if no bargain is struck.  Hayes, who was charged with uttering a forged instrument (for $88.30), faced a sentence of two to ten years if convicted. The prosecutor offered a five-year sentence in return for a guilty plea and told Hayes that refusal to take the "bargain" would result in his seeking an additional indictment under the Kentucky Habitual Criminal Act, which makes a life sentence mandatory if there are two prior felony convictions. When Hayes declined the plea bargain, he was subjected to the additional indictment and sentenced to life imprisonment under the Habitual Criminal Act, after having been found guilty of the uttering charge. The two previous felonies in which Hayes was involved had never resulted in his imprisonment; one was a rape charge reduced to a plea of detaining a female, and the other was a robbery conviction resulting in five years in a reformatory. The Court said that as the constitutionality and utility of plea bargaining have been recognized, there is no bar to the prosecutor's use of the possibility of more severe charges being brought for purposes of persuading a defendant to accept a plea bargain. As long as the defendant is advised that the bringing of additional charges will accompany his refusal to bargain, the situation becomes similar to that where the prosecutor offers to drop a charge as part of the plea bargain. If plea bargaining is a recognized process, neither can be forbidden simply because the charging decision is influenced by what a prosecutor hopes to gain in plea bargaining negotiations. In accepting plea bargaining, it is implicit that there is acceptance of the notion that the prosecutor's interest is to persuade the defendant not to exercise his right to plead not guilty. As long as the prosecutor has probable cause to believe the accused committed the offense, and he properly exercises his discretion, decisions not being influenced by standards of race, religion, etc., there is no due process violation. Reversed.

i. Notes

1. There is no presumed vindictiveness

2. Boria v. Keane: ( was told that if he pled to a class A felony, he could do 1 to 3 years.  Or he could go to trail and do a minimum of 20 years.  Lawyer told him of plea but did not discuss it further… never told client that this is the greatest agreement ever.  This is ineffective assistance of counsel for not advising ( on a plea.  It is not enough to just say what the plea offer is.
3. Blackledge v. Perry: the defendant successfully appealed his conviction and was granted a new trial and then prosecutor upped his charge.  This was not allowed, because it chills someone’s decision to appeal.

4. Why is threatening to up the charge not coercion?  (1) All of the cards were out on the table from the beginning (2) this was during the give and take bargaining phase (3) prosecution and defense have equal bargaining power because ( is represented by a lawyer and there is a presumption of the give and take.  So therefore prosecutional vindictiveness is not presumed.
c. Santobello v. New York: Where the state fails to keep a commitment concerning the sentence recommendation on a guilty plea, a new trial is required. Indicted on two felony counts, Santobello negotiated with the assistant district attorney and agreed to plead guilty to a lesser included offense, provided the prosecutor agreed to make no recommendation as to the sentence. Following procedural delays between Santobello's conviction and the imposition of sentence, during which time both defense counsel and prosecutor were replaced, the new prosecutor at the sentence hearing requested the maximum sentence of one year. The trial judge imposed the maximum sentence and Santobello appealed. The disposition of criminal charges by agreement between the prosecutor and the accused, sometimes loosely called "plea bargaining," is an essential component of the administration of justice. Properly administered, it is to be encouraged. It leads to prompt and largely final disposition of most criminal cases. However, these considerations presuppose fairness in securing agreement between an accused and a prosecutor. When a plea rests in any significant degree on a promise or agreement of the prosecutor, so that it can be said to be part of the inducement or consideration, such promise must be fulfilled. Here, on the record Santobello "bargained" and negotiated for a particular plea in order to secure dismissal of more serious charges, but also on condition that no sentence recommendation would be made by the prosecutor. That a breach of agreement was inadvertent does not lessen its impact. We conclude that the interests of justice and appropriate recognition of the duties of the prosecution in relation to promises made in the negotiation of pleas of guilty will be best served by remanding the case to the state courts for further consideration.

i. Notes

1. Practical note: Reduce a plea agreement to writing and put it in court’s file.

2. If a plea is induced by a promise, then ( must uphold the bargain.

3. Remedy for when plea bargain is not kept by the prosecutor: the sentence must be vacated and the state court will decide in light of the circumstances of each case whether due process requires (a) that there be specific performance of the plea bargain, or (b) that the defendant be given the option to go to trial on the original charges.

4. What if a plea was offered, but then the ( realized that he had made a mistake.  Court said that withdrawing a plea is unethical, but due process ≠ ethics.  While withdrawing the plea is unethical, there is no due process violation.

d. US v. Brechner: A slight breach in an agreement to cooperate may be material if it undermines the credibility of the defendant as a potential government witness.  Brechner, a manufacturer of stuffed toy animals, was investigated by tax officials and agreed to plead guilty to income tax evasion. Through counsel, Brechner contacted the prosecution and offered to provide information about bribes paid to a corrupt bank officer. The government agreed to move for a downward departure at sentencing if it determined that Brechner had provided complete, accurate, and truthful information. At a debriefing, Brechner denied receiving kickbacks. His lawyer then asked to speak with him in private. After a break, Brechner acknowledged receiving the payments, and provided details. At sentencing, the government refused to move for a downward departure; but the court determined that the alleged breach of the cooperation agreement was not material. By lying to the government during the period of his cooperation, Brechner made it impossible for the prosecution to argue at a future trial that he had turned over a new leaf and that his testimony was believable. The disclosure of his lies to the bank officer's counsel would have invited the powerful argument that Brechner was no more trustworthy as a witness than as a crook. The reversal of his lie was obviously not due to honesty but to his attorney's warning about his own self-interest. Brechner's conduct provided a good faith basis for the government's refusal to move for a downward departure. The sentence of the district court is vacated and the matter remanded for resentencing.

D. The Procedural Effect of a Guilty Plea

a. McMann v. Richardson: A defendant who, in a habeas corpus petition, alleges that he pled guilty because of a prior coerced confession, is not, without more, entitled to a hearing on his petition for habeas corpus. Prior to Jackson v. Denno, (which held unconstitutional a New York procedure which required the trial judge, when a confession was offered and a prima facie case of voluntariness established, to submit the issue of voluntariness of confession to the jury without himself finally resolving disputed issues of fact and determining whether or not the confession was voluntary), McMann, on advice of counsel, entered a plea of guilty in a New York court. After conviction, McMann filed a petition for a writ of habeas corpus in which he alleged that he had pled guilty because he was afraid that a coerced confession he had made would be introduced at trial against him.  If a defendant thinks his confession to be involuntary, and hence inadmissible against him at trial, he should not enter a guilty plea. Here, McMann is attempting to accept the benefits of a guilty plea in state court, and also to pursue his coerced confession claim in federal court. All that McMann is raising here is an assertion that his counsel mistakenly assessed the admissibility of McMann's confession under the then-applicable law. The question is whether McMann's counsel gave McMann competent advice; uncertainty is always inherent in predicting court decisions. The decision to plead guilty before all the evidence is in involves the making of a difficult judgment and one which the appellate court should not lightly second-guess. Whether or not the guilty plea was entered before or after Jackson v. Denno, the question of the validity of the plea still remains: was it a voluntary and intelligent act of the defendant? McMann cannot allege gross error on the part of his counsel for, prior to Jackson v. Denno, the law was settled adversely against McMann; the decision in Jackson v. Denno could not be readily anticipated. Because McMann pled guilty, his prior confession is not the basis for the judgment.

i. Notes

1. Tollett v. Henderson: where a defendant pled guilty on advice of counsel, he is not entitled to collateral relief in federal court simply because, unknown to himself or his counsel, the indicting grand jury was unconstitutionally selected. The Court stated that a guilty plea may not be vacated merely because the trial judge failed to advise the defendant of "every conceivable constitutional plea in abatement he might have to the charge, no matter how peripheral such a plea might be to the normal focus of counsel's inquiry [here, a factual one] . . . Often the interests of the accused are not advanced by challenges that would only delay the inevitable date of prosecution or by contesting all guilt. . . ."
2. Challenging a guilty plea (based on Strickland):
a. Performance Prong (same as Strickland): counsel’s performance was ineffective

b. Prejudice Prong: But for counsel’s error, (1) ( would not have pleaded guilty, (2) but he would have gone to trial and (3) that he would have likely have won at trial.

c. --Not very easy to meet this standard

d. --Ex: lawyer fails to investigate and they fail to discover exculpatory evidence or evidence of self defense.

Chapter 16: The Trial Process
A. A Right to Trial by Impartial Jury
a. Duncan v. Louisiana: 14th Amendment due process guarantees a right of jury trial in all state criminal cases "which, were they to be tried in federal court, would come within the 6th Amendment's guarantee."

i. Notes

1. Baldwin v. NY: No offense can be deemed petty for purposes of the right to trial by jury where imprisonment for more than 6 months is authorized.

2. Blanton v. Las Vegas: with an offense with a maximum sentence of 6 months’ imprisonment or less, the court presumes that society views the offense as petty

3. Aggregation: If a defendant is charged in a single proceeding with multiple counts of a petty offense, she is not entitled to a jury trial even if the aggregate maximum prison term exceeds 6 months.

4. Rule 23(a) provides that a defendant may waive a jury trial with approval of the court and consent of the government

5. Jury size…

a. 12 person juries are not constitutionally required

b. 6 persons is okay in non-capital cases, but 5 is too small because it harms deliberations

6. Does the verdict need to be unanimous?

a. The Constitution does not require unanimous jury verdicts

b. Rule 31(a) requires unanimous jury verdicts in criminal trials

c. 6th amendment is not violated by convictions based on 11-1 and 10-2 verdicts. 
d. 9-3 is not unconstitutional because the conviction is based on a substantial majority of the jury, which does not violate the beyond a reasonable doubt standard

7. Petty vs. Serious

a. Petty: one that is up to 6 months in its penalty and/or $500 fine

b. Serious: over 6 months (and now, $5000 fine)

b. Fair Cross-Section Requirement

i. Prime facie case of violation of the fair-cross-section requirement
1. Distinctive group
2. Disproportionate representation
3. Systematic exclusion of the distinctive group
ii. Taylor v. Louisiana: Women as a class may not be excluded or given automatic exemptions from jury duty based solely on sex if the consequence is that criminal jury venires are almost totally male. Under Louisiana law women were not selected for jury duty unless they had previously filed a written declaration of desire to serve. Taylor, a male, was charged with aggravated kidnapping and moved in the TC to quash the petit jury venire on the ground that women were systematically excluded from the venire and that this deprived him of his constitutional right to a fair trial by a jury of a representative segment of the community. His motion was denied, and Taylor was subsequently convicted and sentenced to death. Taylor appealed arguing that 53% of the eligible jurors in the community were women, but that 90% of those in the actual jury pool were men. While the Louisiana jury system did not disqualify women from jury service, in operation its conceded effect was that only a very few women, greatly disproportionate to the number of eligible women, were called for jury service. While Taylor was not a member of the excluded class, he had standing to raise the issue because his claim went to the community makeup of the jury and not just the exclusion of women. The American concept of the jury trial contemplates a jury drawn from a fair cross section of the community. To exclude a class of persons from the cross section of the community to create a fair jury requires more than just rational grounds; it cannot be argued that it would be too great a hardship on every woman to perform jury service. While petit juries must be drawn from a source fairly representative of the community, petit juries actually chosen need not mirror the community or reflect the various distinctive groups in the population. All that is required is that the jury pool does not systematically exclude distinctive groups in the community so as to be unrepresentative. Reversed and remanded.

1. Notes

a. What constitutional claim is at the basis of this?  6th amendment right to impartial jury.

b. What’s more impartial about a group of all men than a group of both?  The court can’t put their finger on what is different, but they know that a jury made up of only women would be wrong too.

c. There is no requirement that petit juries actually chosen must mirror the community and reflect the various distinctive in the population (sex, religion, economic, etc.)

d. No right to jury of our peers.  That’s TV make believe.
c. Voir Dire

i. Rule 24

ii. Voir dire: a preliminary examination conducted by the court for the purpose of selecting prospective jurors to serve at trial.

iii. Ham v. South Carolina: Where the state creates a framework for the examination of jurors, the Due Process Clause of the 14th Amendment requires that a defendant must be permitted to have the jurors interrogated on the issue of racial bias. Ham was convicted of marijuana possession and sentenced to 18 months' confinement. Prior to the trial judge's voir dire examination of prospective jurors, Ham's lawyer requested that the judge ask the jurors four questions — two concerning racial prejudice, one relating to prejudice against beards, and one relating to pretrial publicity. The trial judge refused and, instead, posed questions required by the South Carolina code. These were general questions as to bias, prejudice, and partiality. A major purpose in adopting the 14th Amendment was to prevent the states from invidiously discriminating on the basis of race. The Due Process Clause is designed to insure essential fairness. Therefore, Ham had the right to have the jurors interrogated on the issue of racial bias. However, the Due Process Clause permits a wide discretion as to the form and number of questions, and, thus, Ham's particular questions did not have to be adopted. An inquiry into racial prejudice need not be in any particular form. Ham's request to have a question put forth concerning prejudice against beards fails because it is not a constitutional violation. Reversed.

iv. Three standards…
1. These are all upon request of the defendant:
2. The Ham Standard (this is Constitutional): there is a right to inquire about race when…
a. Racial issues are inextricably bound up with the conduct of the trial, (Ristanio v. Ross).

3. Federal Supervisory Rule (not a Constitutional rule): there is a right to inquire about race when…
a. Where there’s a reasonable possibility that racial or ethnic prejudice might influence the jury. (Rosales-Lopez v. US)

b. When violent crime is involved

c. When ( and victim are of different races.

4. Interracial Capital Crimes (this is Constitutional): 

a. Prospective jurors must be informed of the race of the victim

b. ( is allowed to question on racial bias
v. People v. Newton: Although a trial judge possesses the authority to conduct voir dire, the defense or prosecution may be permitted to participate prior to determining whether to challenge a juror for cause or exercise a peremptory challenge in cases where the possibility of pretrial impressions in prospective jurors is strong. Newton, a member of the Black Panther Party, was charged with murdering a white police officer, wounding another officer, and kidnapping a bystander. He testified that the first officer shot him in the stomach and that he did not recall anything after that. Due to the controversial nature and notoriety of the Black Panther Party as well as the extensive pretrial publicity that followed, the defense was concerned as to whether it could secure an impartial jury. During the course of the voir dire proceedings, the trial judge permitted defense counsel and the prosecution to alternatively question a potential juror regarding his pretrial biases of the defendant's culpability. As the result of his responses, the juror was dismissed by defense counsel on a challenge for cause. The juror in question, Mr. Strauss, had a strong belief that Newton was guilty, despite being informed by the trial judge at several points during the proceedings that the system of criminal justice in the U.S. provides a presumption of innocence until proven guilty. Upon questioning by defense counsel, juror verbally retracted his statements and was further bolstered by additional inquiry from the prosecution into characterizing his opinions as neutral, permitting him to evade a challenge for cause from the defense. However, the defense persisted and Strauss' biases were made clear, permitting the court to recognize the defense's challenge and dismiss him as a potential juror due to the fact that Mr. Strauss clearly believed that Newton was guilty prior to the presentation of evidence in support of such an assertion.

d. For Cause Challenges
i. Challenge for Cause: the right to refuse a jury seat to a prospective juror where that person possesses bias or other knowledge of the case that would impair the ability to render a fair verdict, predicated upon the showing by counsel of a compelling reason as to why that juror should be dismissed.
ii. Challenges for cause can be of two types: (1) for bias (2) or if unqualified (i.e. not a citizen, can’t speak or read English, has a felony conviction, has felony charges pending.)

iii. US v. Salamone: A potential juror may not be disqualified for cause based on his membership in an organization without an individualized determination by the court as to the potential juror's ability to faithfully and impartially apply the law. During voir dire in Salamone's trial on various charges, including the possession of and failure to register an illegally-made machine gun, the court inquired as to each jurors' membership in the NRA. One potential juror stated that he was a former member of the NRA and supported its principles; and another stated that her husband belonged to it and that she supported its principles. On the motion of the prosecution, the court found that the former member of the NRA was unfit to serve on the jury because of his support of the organization, which has a record of opposition to gun control. The court did not inquire as to whether that potential juror felt he would be able to impartially apply the law to the facts of the case. The other juror who had indicated her support of the NRA was dismissed by a peremptory challenge.  To allow judges to determine juror eligibility based solely on their perceptions of the external associations of a juror threatens the right of the accused to a fair trial by an impartial jury. Juror bias need not be established with "unmistakable clarity." However, at no time were the excluded jurors questioned about their ability to faithfully and impartially apply the law. Jury competence is an individual rather than a class matter, and such presumed bias is impermissible.

e. Peremptory Challenges

i. Peremptory challenge: a challenge issued by counsel during voir dire proceedings to refuse a jury seat to a prospective juror, for which no reason need be advanced other than the preference of counsel advocating exclusion.
ii. Batson v. Kentucky: To establish an equal protection violation for a state's use of peremptory challenges to exclude members of his race from a petit jury, a defendant must make out a prima facie case by showing: (1) he is a member of a cognizable racial group and (2) either that members of his race have not been summoned for jury duty in that jurisdiction for an extended period of time, or that the circumstances of his case raise an inference of purposeful discrimination. At Batson's trial for burglary and receiving stolen goods, the Kentucky prosecutor used peremptory challenges to remove all four African-Americans from the jury. Batson, an African-American, moved to dismiss the jury before it was sworn in, arguing that the State's use of its peremptory challenges violated Batson's 6th Amendment right to a jury drawn from a fair cross-section of the community and his 14th Amendment right to equal protection. The trial judge denied the motion, stating that peremptory challenges could be used to strike anyone. Batson was convicted, and he appealed. Once a prima facie case has been established, the State must provide a neutral explanation for the exercise of its peremptory challenges or else the defendant's conviction will be overturned. Whether a defendant has made out a prima facie showing based solely on evidence from his own case involves consideration of all relevant circumstances, for example, any "pattern" of strikes against jurors of the defendant's race and any questions and statements made by the prosecutor during voir dire. Once the burden shifts to the state to rebut a prima facie case, the prosecutor's explanation need not rise to the level of justifying a challenge for cause, but a statement that jurors will be partial to members of their own race or a simple denial of discriminatory intent will not suffice. African-Americans have an equal right to participation on juries, and their discriminatory exclusion impedes the pursuit of equal justice for defendants, excluded jurors, and the entire community. Thus, the Equal Protection Clause extends beyond selection of the jury venire to the petit jury and to the prosecutor's peremptory challenges. While peremptory challenges are important in our judicial system, they are often used to discriminate against African-Americans, and so a requirement that trial judges be sensitive to the discriminatory use of peremptory challenges strikes a balance between the continued use of peremptory challenges and equal protection. Reversed and remanded. 
1. Notes

a. Batson Test:
i. Defendant must show facts or circumstances that raise an inference of discrimination.

ii. Prosecutor must provide a race-neutral explanation.

iii. Judge must decide whether it’s the race-neutral explanation is legitimate or if it’s a pretext for discrimination.
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