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Introductory Notes
A. Sources of Interpretation

a. Text

--Present sense of the words of the provision

--Starting Point

--Is there relevant text in the Const. for the case?  Sometimes no.

1. Literal Meaning:  ordinary, dictionary meaning

2. Purpose:  what did the Framers intend?

b. Context

1. Related Provisions:  some judges want to read the Const. as a whole to keep it consistent.  Some judges read a passage individually without regard to consistency.

2. Federalism:  how much power does the fed have?  State?

3. Separation of Powers:  keeping power balanced

c. History

--Attempt to discover the authorial intentions behind any constitutional provision

--Looking at other documents of the time, like the Federalist Papers, which were used to convince voters to ratify the Const.

1. Specific:  papers right on point

2. General:  general approach of framers as described from other documents of the time

d. Practice

1. Later legislative or Executive Practice:  how Congress acted when making legislation.  Also, the president signs it.  So the Congress and president presumed it to be constitutional.  Judges pay respect to the views of Congress and president.  The president has leeway in how much power they have.  Congress will usually agree or disagree.  Judicial branch will determine if president overstepped constitutional boundaries.
e. Precedent

1. Core Holding:  specific decision on specific issue and not paying attention to dicta

2. General Reasoning:  general understanding of the whole opinion.

--When should precedence be overruled?  Different judges have different opinions.

f. Policy:  most controversial.  Judges interpreting based on their own views of what the Const. should be.  Some think this is bad and is “judicial activism.”  Some think policy can break the tie between text & context vs. practice & precedence.

B. Jurisdiction of the Supreme Court

a. Per Judiciary Act of 1789

1. Exclusive: State vs. State, Ambassador

2. Non-exclusive:  State vs. Citizen, State vs. Noncitizen, State vs. Alien, Ambassador as Π
b. Per Article III

1. Original:  Ambassador, Public Minister, State as party

1. Cannot be changed by Congress

*Ambassadors and public ministers are assumed to be foreign, per history and purpose of 

text

2. Appellate:  All other cases.  
2 methods for invoking SCt review

1. Appeal (mandatory jurisdiction)

2. writ of certiorari (discretionary review where 4 justices vote to hear the case)

C. History of the Court

	1873 – 1937
	Text
Context

History
	Existed at time of Ratification
	Formalist

	1937 – 1954
	Practice
	After Ratification
	Holmesian

	1789 – 1873
	Precedent
	
	Natural Law

	1954 – 1986
	Policy
	
	Insturmentalists 

(’63 to ’69: strongest)


*1986 to present:  split court, not one theory to follow
D. Types of Interpretative Theories

a. Natural Law Approach: a.k.a. common law approach:  most respect is given toward precedence, but look at all sources except policy

b. Formalists:  fixed/static meaning of the Constitution.  They look at stuff from the time.

1. appointed by Republicans: in favor of Presidential power

2. appointed by Democrats: in favor of congressional power

c. Evolving:  evolving meaning of Const. over time.

d. Holmesian Approach:  predominant theory was to respect practice as well as text, context, and history

1. appointed by Republicans:  deference to states

2. appointed by Democrats:  deference to fed

e. Instrumentalist:  All of it should be considered to help it evolve and be a more just document.  Law is an instrument to achieve social justice.

E. Current Judges (blues vote together; greens vote together; reds are wild cards)

a. Formalists

1. Scalia

2. Thomas

b. Holmesian

1. Rehnquist

c. Natural Law

1. O’Conner (leans toward Holmesian sometimes)
2. Kennedy (leans towards Formalists sometimes)

3. Souter (leans towards Instrumentalists sometimes)

d. Instrumentalists (not the ’63 to ’69 types of Instrumentalists)

1. Breyer

2. Ginsburg

3. Stevens
Chapter 1:  The Federal Judicial Power
A. Judicial power comes from Art III §1 “Judicial power of the United States shall be vested in one Supreme Court and in such inferior Courts as the Congress may from time to time ordain and establish.”

B. Scope of Judicial Power: Art III §2

a. Cases arising under the Constitution

b. Cases affecting ambassadors, public minister and consuls

c. Cases affecting admiralty and maritime jurisdiction

d. Cases with US as a party

e. Cases between 2+ states

f. Cases between state and citizen of another state

g. Cases between citizens of different states

C. 11th Amendment: prohibits citizens of one state from suing their own state or another state in federal court without the state’s consent
a. Towns and counties do not have immunity from suit under 11th amendment

b. Does not bar suits against state officials either

D. The Authority for Judicial Review
a. Judicial Review:  the power of courts to declare legislation or executive acts invalid as unconstitutional

b. The Constitution doesn’t say if federal courts can do judicial review; it’s treated as an implied power
c. Marbury v. Madison, 1803:  establishes the authority for judicial review of federal executive and legislative acts.  Established authority for judiciary to review the constitutionality of federal executive and legislative acts even though Art. III never expressly grants power to review this.
i. Questions the court answered:

1. Did Marbury have a right to his commission?  Yes.  Marbury’s commission was complete upon its signing by the President.
2. Did Marbury have a judicially enforceable remedy?  Yes.  “The very essence of civil liberty certainly consists in the right of every individual to claim the protection of the laws, whenever he receives an injury.”

3. Was Marbury entitled to mandamus from the Supreme Court?  No.  Supreme Court lacked original jurisdiction over his case.  Per Judiciary Act of 1789 §13, Marbury should have started in lower court and worked his way up.
ii. Justifications for Judicial Review

1. it is an inference from a written constitution

2. it is a necessary aspect to the judicial role of interpreting law

3. it is implied from the Supremacy Clause that the Constitution is the supreme law of the land and is to be binding on state courts

4. it is implied from the fact that Art. III gives the federal courts jurisdiction over all cases arising under the Constitution
5. it is implied in the fact that judges take an oath to support and uphold the Const.

*    There is no precise literal text of Judicial Review.  The theory of Judicial Review is becoming popular throughout western world countries.  At the time of Marbury v. Madison, though, it was a novel idea.  There’s now 200 years of precedence supporting judicial review.

iii. Effect of Marbury
1. Creates the authority for judicial review of executive actions

2. Establishes that Article III is the ceiling of federal court jurisdiction, i.e. Congress can’t authorize federal courts to hear cases beyond what is specified in Art. III and federal courts cannot gain jurisdiction by consent

3. Establishes the authority for judicial review of legislative acts

d. Practical Consequences of Judicial Review

i. The Court will not formulate a rule of constitutional law broader than necessary by the facts of the case

ii. The Court will not decide the constitutional issue if the case can be decided on some other ground

iii. The Court will not decide constitutional challenges to statutes brought by people who have taken advantage of the statutory benefits

iv. The Court will attempt to construe statutes, if possible, to avoid a conflict with the Constitution

e. Authority for Judicial Review of State Judgments

i. Martin v. Hunter’s Lessee:  Granted SCt’s authority to review state court judgments.  Supreme Court may review the decisions of the highest state court on matters of federal law (but not on issues of state law).
1. Art. III grants the Supreme Court appellate jurisdiction over all cases arising under the Const. including those that arise from the state courts

2. There is no state sovereignty over constitutional interpretation.  State judges are bound by the Const.

3. Supreme Court review of state constitutional decisions is necessary for uniformity
a. Structure of Const:  Congress can create lower federal courts, and if they don’t and SCt can’t hear state cases, then SCt wouldn’t have much to do.

b. Uniformity is necessary for the power of federal government and its courts

c. It would be bad social policy to allow so many different interpretations

d. State interests may effect some interpretations.  State jealousies were common at the time of drafting and the framers wanted to get rid of that

ii. Cohen’s v. Virginia:  criminal defendants can seek Supreme Court review when they claimed that their conviction violated the Const.
1. SCt is final interpreter of Const in criminal cases

iii. No federal court has any power to review state court decisions that are entirely about state law

f. Who has the power to declare something unconstitutional?  Supreme Court

i. The Const. is superior over all else.  This conclusion is from:

1. Provision in Constitution that Congress, judges, and president take oaths to defend Const.: this suggests superiority of Const.

2. Judicial branch is to determine what the law is—separation of powers argument

a. In England, judges cannot strike down an act of Parliament they consider unconstitutional because they don’t have a constitution

3. The Const. is used to limit the powers of the branches.  Judicial branch checks legislature.

4. Other related provisions suggest that courts are to limit power of legislature and enforcing Const. processes.

g. Dual Theory of Sovereignty

i. States and federal government are separate, yet are connected in some ways

ii. States are neither completely sovereign nor completely under federal government

E. Limits on the Federal Judicial Power

a. Interpretive Limits:  raises the question of how the Const. should be interpreted.

i. Supreme Court can’t make up what Const. says.  It has to be grounded in reasoning.  Text, history, etc. put limits on interpretation
ii. Formalists: stick with original meaning of Const.

1. If no text, they say that legislature (without restriction from Ct.) should decide law

2. Believe Const. should evolve only by amendment

iii. Non-Formalists:  evolving interpretations

1. If no text, they say Ct. should interpret Const. to protect rights that are not expressly stated or clearly intended

2. Believe Const. should evolve by amendment and interpretation

iv. Tradition = Practice

v. Values = Policy

vi. Natural Law = Precedence

vii. Kelso thinks the original intent of Framers was to involve precedent and practice

b. Congressional Limits:  Refer to the ability of Congress to restrict federal court jurisdiction
i. Article III of Const. says Congress can restrict jurisdiction of all federal courts, including SCt., but with limits
ii. Power to Establish Federal Courts:  Congress can make inferior courts if they want

iii. Exceptions to and regulation of SCt. Appellate jurisdiction:  SCt. has appellate review of all cases within federal judicial power except

1. Original jurisdiction cases (Congress can’t touch O.J. cases)
2. with Exceptions and under Regulations Congress makes

iv. Judges can be impeached by majority of house, 2/3 of senate to convict and remove

v. Ex Parte McCardle, p. 22 in book, p. 18 in outline

1. Congress may make “exceptions” to the SCt’s appellate jurisdiction, even if it is a pending case.

2. Can Congress tell SCt not to hear a case?  Yes.  Literal text is clear, so the analysis is done there
3. It is rare for Congress to do this, but they can, so long as they do it consistent with the Const.

vi. Felker v. Turpin, 1996

1. Literal text interpretation of Art. III, §2 upheld

2. Separation of Powers argument (to limit Congress’ power to do this) may work, but it hasn’t come up, because Congress rarely uses this power

vii. United States v. Klein, 1871

1. Congressional action is not a matter of jurisdiction.  Congress is trying to change the meaning of presidential pardon.  That’s substantive.  Per Marbury v. Madison, it’s up to court to determine substantive issues—though they may look to Congress for guidance.  Congress can’t force on the Supreme Court what the Const. means
c. Justiciability Limits:  refer to a series of judicially created doctrines that limit the types of matters that federal courts can decide
i. Case or Controversy Requirement:  a mere dispute may not work; it has to be something that can be a case

ii. Plaut v. Spend Thrift Farm, 1995:  Congress may not direct courts to relitigate a federal judgment that has become res judicata with respect to the parties
1. Once SCt has made a final judgment, Congress cannot reopen the case.  They can, however, change the law for future cases
iii. Prohibition of Advisory Opinions
1. An advisory opinion is not a case.  It’s just asking the court what something means.  SCt. only hears things that are not cases.  Other courts may give advisory opinions, or Atty Gen office can, but federal courts cannot.
iv. Standing, outline p. 21
1. Constitutional Standing Requirements

a. Injury in Fact:  actual injury—not a future injury unless certain

b. Causation:  Injury caused by the conduct you’re challenging—must be a connection between the complaint and the injury

c. Redressability—Court  can provide relief—if not, no case

d. If you can prove causation, it’s redressible.  So b and c go together

e. Nexus approaches to Π claims:  all rejected by court for being too general
i. Ecosystem Nexus:  Π says America’s ecosystem is effected by all changes in other ecosystems

ii. Animal Nexus:  Π says people with general interests in an animal may bring a suit

iii. Vocational Nexus: Π says people with professional interest in animal can bring a suit
f. Case Law
i. Generalized Grievances won’t work

ii. Injury must be distinct and palpable

iii. There must be a certain enough chain of causation

iv. Lujan v. Defenders of Wildlife, 1992

1. Congress can’t give citizens the right to ensure the law is right.  That’s the president’s job.

2. See concurrence in outline

g. Causation

i. Case Law

1. Π has the burden of proving the injury
2. Causation must be proven

h. Kennedy and Souter are wild cards on these cases
2. Prudential Standing Requirements:  these are things that will keep the court from hearing a case.  These are not specified by the Const.—they are things that the court made up.  Congress can change what the court does under a prudential principle.  Congress could also do away with prudential principles.

a. Generalized Grievances:  not distinct enough to be a generalized grievance

i. If there is an injury common to all members of the public, court says to lobby and get a change through Congress

ii. Exception:  Flast v. Cohen, 1968 (Instrumentalist majority) it is only applicable in its narrow facts:  

1. 2 part nexus test (p. 62)

a. taxpayer suing under taxpayer clause

b. taxpayer should show the enactment exceeds constitutional limitations

2. General Reasoning ignored today.  Core holding is all that is recognized

3. Dissent says this is a generalized grievance

b. Zone of Interest (see outline p. 22)
i. Tests (none left today)
1. Constitutional Cases

a. Flast test has pretty much gone away
2. Statutory Cases

a. Court will say that you are in the zone of interest to be protected by the doctrine—specialized person.  This test has pretty much gone away too.

c. Third Party Standing

i. Allowed if there is a special relationship between Π and the 3rd party and if there are obstacles keeping the 3rd party from bringing the suit themself.
d. Special Cases (not on exam)
e. Equitable Relief Considerations (not on exam)
v. Ripeness: even if there is standing, other categories should be met
1. Has both components: Article III Component and Prudential Component

2. 2 factors to determine if a case is ripe enough

a. How certain is it that the future injury will occur?  Is it significant enough?  Poe v. Ullman, p. 67

i. If there is no immediate need to rule, not ripe

ii. Court is unlikely to consider a possible administrative fine ripe, as opposed to a criminal prosecution

b. Legal issue instead of factual issue.  If underlying issue is legal, it can be argued now.  No reason to wait for ripeness.  Abbott Labs v. Gardner, p. 69
vi. Mootness, p. 71
1. Has both components: Article III Component and Prudential Component

2. Exceptions to Article III, even if the case looks moot

a. Recurring issue, yet capable of evading ordinary review

b. Voluntary cessation, but could recur

c. Class action lawsuits

d. Collateral consequences (in outline):  main part of lawsuit gets solved, but minor injuries exist

3. Prudential component

a. Court may still not hear the case if too small of a consequence

b. Remember, Congress can reverse prudential stuff
vii. The Political Question Doctrine, p. 76 in text, p. 24 in outline
1. The Political Question Doctrine Defined:  If something is a political question (PQ), Congress or president should determine it—not the federal court, therefore, no court should decide it.

2. 6 Things to look at to determine if something is a political question or not

a. Text.  Is there text that suggests strongly that it’s not up to the courts to decide?

b. Separation of Power.  Judicially manageable standard:  what’s the role of the judiciary?  If there aren’t any standards and it would be difficult to make them, how is a judge to determine it?

c. Separation of Power.  Need for non-judicial discretion if there is a need it should not be up to the judges

d. Lack of Respect

e. Need for finality

f. Embarrassment

The first 3 are given the most weight.  The last three are hard to characterize and are used as tie breakers.

**Apply these on exam.  (mostly 1-3)
3. Pros:  SC can avoid controversial issues, allocate decisions to areas of govt that have expertise in that area, fed cts self-interest disqualifies them from ruling in certain areas; supports separation of powers

4. Cons:  inappropriate to leave Const questions to other branches.

5. The court is more likely to say that things from these subject matters are political questions

a. Foreign Affairs

b. Matters of War

c. Political Arrangements

d. Aspects of 10th Amendment

6. Luther v. Borden p.77:  The Guarantee Clause presents a nonjusticiable PQ.

7. Baker v. Carr, 1962, p. 78

a. Equal Protection is NOT a PQ.

b. Holmesian dissent says to defer apportionment questions to the legislature

8. P. 79 provides a laundry list of reasons to impose PQ Doctrine—questionable as to how helpful this really is.

9. Congressional Self Governance p. 81

a. Powell v. McCormack, 1969: judge qualifications:  Can Congress add on additional qualifications than those listed in the Const.?  Is this a PQ?  Court says it is not a PQ and says that additional qualifications can’t be added.

b. States cannot add qualifications either, such as term limits.  US v. Thorton 

10. Foreign Policy

a. Goldwater v. Carter, 1979.  Text is clear about ratifying treaties, but not rescinding them.  Can Prez. alone rescind a treaty or must Senate be involved?  Court says they don’t know… it’s a PQ
11. Impeachment and Removal

a. Nixon v. US, 1993.  It is not up to the court to determine how Senate tries impeachments.  Text says “sole power” of Senate.

Chapter 2:  The Federal Legislative Power
A. Congress and the States

a. Can Congress charter a national bank?  Early legislative history thought making a bank was constitutional.  Dual sovereignty argument.  Some powers can be implied via the Necessary and Proper Clause, Art. I §8(18).  McColloch v. Maryland, 1819.  Congress has implied powers that enable it to exercise its enumerated powers.  Let the end be legitimate, and all means necessary and proper to it, which are consistent with the Const., are constitutional.
B. The Commerce Power

a. Commerce with foreign nations = commerce with states.  Check hornbook too; purpose of commerce clause.  Practice:  Congress has always controlled navigation.  Gibbons v. Ogden, 1824.

b. Local Commerce Requirements

i. Within a state

ii. Not affecting other states

iii. Federal interference not necessary

If any of these aren’t met, federal gov. can regulate

c. These days almost all commerce affects other states

d. What is commerce?

e. Manufacturing ≠ Selling.  Congress has no power to regulate manufacturing. US v. EC Knight, 1895

f. Mining ≠ Buying/Selling.  No Congressional control.  Carter, 1936.

	
	Formalists
	Holmesian
	Common/Natural Law
	Instrumentalists

	Commerce
	Buying/selling

Navigation/transportation

Carrying (as it relates to buying and transporting)

Not commerce:  manf, mining, agriculture
	Economic activity of any kind
	Navigation with foreign nations

Buying/selling

Economic Activities
	Any economic activity

Plus: civil rights act and criminal cases with economic component

	Among the States
	Literal interstate (extreme Formalist)

Intra & Interstate stuff (moderate Formalist)
	“Substantial effect” on interstate
	External or internal, but affecting other states

	Affecting interstate commerce


g. What does among the states mean?  p. 106
i. Transportation in general is covered under commerce, including railroads.  Even though this case is about a track of RR in one state, the entire RR spans several states, and therefore affects commerce.  *Exception*  “The Shreveport Rate Case” Houston Railway, 1914.

ii. While growing chickens is agriculture and has no congressional regulation, transporting poultry isn’t either.  SCt. won’t extend the Shreveport Race case to this case.  Just because the goods may eventually reach interstate commerce does not mean to use the Shreveport Rate Case.  Schechter Poultry v. US, 1935.

iii. Cannot regulate child labor under commerce because it’s manufacturing.  Hammer, 1918.  Old view of Commerce Power.
iv. Carrying a lottery ticket across state borders after purchase is affecting commerce.  Champion v. Ames, 1903.

h. 1937-1990’s: Broad Federal Commerce Power  p. 119
i. Congressional powers were increased to get the country out of the depression.  Roosevelt appointed judges to help support his New Deal.  2 moderate formalists join the 3 Holmesians.  Together, there is a 5-4 majority for the New Deal.

ii. By 1941, all Formalists gone from court. 
iii. The cases in this section reject Formalist approach and all economic activity is considered to be affecting commerce.

iv. Rejected view that the 10th Amend limits Congress’ powers.  The commerce power of Congress extends to intrastate activities.  Congress may regulate any activity if there was a substantial effect on interstate commerce.  US v. Darby, 1941.  p. 123.

v. While it may be a small local farm, all similarly situated parties make a large cumulative effect, and therefore affect commerce.  Congress’ power extends to minor intrastate activities, which looked at across the country, would have a substantial effect on commerce.  Under this test, virtually every activity is within Congressional power as long as you can argue that somewhere down the line there is some substantial effect.  Wickard v. Filburn, 1942.

i. 1990’s-present

i. Gun Free Zone is not economic criminal activity.  Congress may regulate activities that are economical or commercial AND have a substantial effect on interstate commerce.  US v. Lopez, 1995.

1. Non-economic criminal activity is not covered by Instrumentalists’ core holdings.  Therefore outside Congress’ power—its up to states to handle.

2. Rehnquist (Holmesian):  separation of powers.  Says there are three categories that Congress can regulate under commerce clause.

a. Channels of Interstate Commerce

b. Protection and Regulation of people and things in commerce

c. Activities that Affect Interstate commerce

3. Kennedy/O’Conner concurrence (Common Law/Natural Law):  Says precedence is important and wants to uphold core holdings of the Instrumentalists cases

4. Thomas concurrence (Formalist):  Defines commerce by dictionaries at the time of ratification.  He suggests going back to Formalist approach.  He doesn’t like “substantial effect” test.

5. Souter, Stevens, Breyer dissent

6. Controlling votes are Kennedy and O’Conner.  On the exam, do what they would do.

ii. Gender related stuff is not economic and has no effect on commerce.  Generalized violence statutes are not allowed under commerce clause.  Same w/ hate crimes.  US v. Morrison, 2000.
iii. Does the 10th Amendment limit Congress’ Authority?  (p. 133-143 and 159-180) 29 in outline.
1. No 10th Amendment cases prior to 1937

2. 10th Amend. provides states protection from same types of regulations.  No longer law.  National League of Cities v. Usery, 1976.  Dissent.  See p. 136.
3. No 10th Amend challenge to commerce clause under supremacy clause.  Fed wins.  Garcia v. San Antonio Metro, 1985.

4. A federal law will be applied to important state government activities only if there is a clear statement from Congress that the law was meant to apply.

5. Commandeering:  federal government regulating states (or local) govs for purpose of federal stuff  

6. Congress may not commandeer state legislative process.  Per the supremacy clause, fed gov can regulate even if it preempts a state law.  New York v. US, 1992.

7. Congress can’t make state officials enforce federal regulations because (history) practice has shown no power of this, and (structure) dual theory of sovereignty.  State judges can be commandeered when deciding cases of federal law.  Printz v. US, 1997.

8. Fed can regulate an agency of the state, but not the states’ people.

C. The Taxing and Spending Power:  Art I §8
a. One rejected theory of tax:  tax to support things in Art. I §8 only.  

b. No limitations are listed in the text.

c. Congress can spend for the general welfare, but may not regulate for the general welfare.  US v. Butler, 1936.

d. The validity of the social security tax is upheld by history and principle.  Steward v. Davis, 1937.
e. Congress can place strings on grants as long as they are expressly stated and related to the spending program.

f. Conditions on spending.  South Dakota v. Dole, 1987.

i. Must be in pursuit of general welfare.

ii. Must be unambiguous

iii. Must be related to the federal interest in particular national projects or programs

iv. Must not violate other provisions of the Const.

v. Must not be coercive

Chapter 3:  The Federal Executive Power  outline p. 36, text p, 231
A. Inherent Presidential Power:  What can the Prez do without express constitutional or statutory authorization?
a. Presidential power must come from an act of Congress or the Const.  The structure of the Const suggests the Prez is an executor, not a lawmaker.  Youngstown Sheet v. Sawyer, 1952.

i. “Gloss” language p. 238

b. Nature of Action, outline p. 36

i. Congressional Approval

ii. Subsequent Congressional approval

iii. Congress is silent

iv. Congressional Disapproval

v. Subsequent congressional disapproval

c. There is no text in Art. II about executive immunities.  However, executive privilege exists because it has been developed by the court.

d. Presidential Immunities, outline p. 43-44
	
	Civil Cases
	Criminal Cases

	∆
	· Absolute Immunity for actions taken while president.  “Official Actions”
	· Immunity while in office
· If a serious case, he’d probably be impeached and removed anyway, so indict him.

	Π
	· Bringing a case waives a certain amount of immunity because the ∆ is allowed a proper defense

· Balancing Test used
	N/A

	Witness
	· Balancing Test used

· Ct usually says it’s not required
	· Balancing Test

· Ct. says there must be a specific need for him to be a witness


i. Exclusive to Prez

ii. Court says prez needs special immunity to perform his job

iii. Balancing Act between Efficient Government and Preventing Tyranny.
iv. Balancing Act between Efficient Government and Distraction of Suit, also.
v. “Injunctive Relief”  You can always sue the president to get him to stop doing something unconstitutional

1. available unless it’s a political question

vi. Claim of Privilege—needs of government require some confidentiality, so president can get candid advice and make the correct decisions.  Ct. says it’s really important to have confidentiality in things dealing with military, diplomacy, or national security.  If there is a generalized need for confidentiality and a specific need for evident, the specific need wins.  US v. Nixon, 1974.

vii. Absolute immunity in civil cases when acting while being president.  General reasoning is that it probably extends to nonofficial actions, because prez is prez 24/7.  Nixon v. Fitzgerald, 1982.  (Skipped to p. 292 in text)

viii. Jones sued Clinton during his presidency for acts done before being president.  The immunity is just while president.  She can continue her suit after he’s out of office, but Court says she can sue now.  Clinton v. Jones, 1997.

ix. A lawsuit can be delayed until Prez out of office with no statute of limitations problems.

x. Immunities of lower federal officials.  Outline p. 44-45.
Would an objectively reasonable person think what they were doing was lawful?

1. Yes:  Even if court says the conduct was unlawful, no suit available

2. No:  suit available, but it must be shown they should have known their conduct was unlawful (hard to prove)

e. Impeachment

i. Art II §4, Art I §2, Art I §3

ii. What does “high crimes” mean?  felonies

iii. What procedure should be followed?  Political Question

iv. 3 impeachment efforts

1. Andrew Johnson:  impeached, not removed

2. Nixon:  resigned

3. Clinton:  impeached by house, not by Senate

B. The Authority of Congress to Increase Executive Power, p. 246, p. 37 in outline, p. 162 in HB
a. Veto power

i. Senate can override a veto by 2/3 vote

b. Bicameralism:  every bill needs to pass both houses of Congress, Art I §1, 7
c. Presentment:  getting something signed by the president, Art I §1, 7
d. Line Item Veto invalidated by court.  Violation of bicameralism and presentment requirement of Art I §7.  Clinton v. City of NY, 1998.

C. The Constitutional Problems of the Administrative State

a. Admin agencies created by interstate commerce commissioned in 1887.

i. They exercise all 3 powers of government.

ii. Admin agencies can develop rules about stuff—legislative power granted by Congress.  

b. The Non-Delegation Doctrine and Its Demise, p. 37 in outline
i. The principle that Congress may not delegate its legislative power to admin agencies

ii. Congress can delegate, but they must have a policy/purpose behind it and must set standards to guide delegation

iii. Ct. says that generalized statements give way to too much power

iv. Congressional action is void as contrary to the principle of separated powers when it creates a danger of either aggrandizement or encroachment, Mistretta v. US, 1989.

1. Aggrandizement:  occurs when Congress gives one branch too much power at the expense of another branch

2. Encroachment:  Congress undermines the authority or independence of another branch

v. Scalia and Thomas are in favor of the delegation doctrine now.

vi. “Regulate in the Public Interest” is okay.  It’s general, but the ct approves.

vii. Most delegations are okay today, unless it violates part of the Const

viii. Delegation Doctrine exists today

c. The Legislative Veto and Its Demise

i. Came about because of the demise of the non-delegation doctrine

ii. Congress can invalidate one of their acts without Prez approval.  Unconstitutional.
iii. After 1937, 2 house veto, 1 house veto, and the committee veto were used.  Unconst.

iv. Today, the only way Congress can stop a bill put on the books by an agency that it delegated the power to is to do an amended bill.

v. Legislative Veto circumvents bicameralism and presentment, which were put in the Const by the Framers because they were afraid of abuse of power.

vi. Anything that is for one house to do is specified by text.

1. impeachment

2. treaty ratification

3. confirmation of appointments

vii. Severability:  can you sever one provision and make the rest of the statute okay?  Look at congressional intent of the statute.  Ct. says Congress intends statutes to be severable because it helps to not interrupt functions.

d. Checking Administrative Power

i. Modern Checks

1. Congressional Statutes

2. Congressional committees oversee their work

3. Appointment by Prez, confirmation by Senate

4. Removal by Prez

5. Threatening funding

ii. The Appointment Power (Art II §2), outline p. 39, Morrison v. Olson, 1988

1. Interbranch Appointments:  can someone under the executive branch be appointed by someone in the judicial branch?  Nothing in the text says it’s bad

2. Principal officers are appointed by Prez (text).  Inferior officers are appointed by group appointed by Congress (text).  One is considered an inferior officer if he is subject to removal by higher officers (p.270)  Congress cannot reserve the right to appoint someone themselves.

iii. Removal Power, p. 273
1. No text in Const.  Judicial branch is defining it.

2. Balancing Act:  Preventing Tyranny vs. Efficient Government.  **Give an argument for both on exam!!!
3. Congress has no removal power over executive officials except Presidential impeachment.  Humphery’s v. US, 1935

D. Separation of Powers and Foreign Policy (read) p. 281

a. Treaties and Statutes are created by the Constitution at the same power level.  If they conflict, the later one controls.

b. Executive Agreements: not formal treaties, but our Prez and the Prez of another country may make an agreement.  

i. Same level as treaty.

ii. Superior to any state laws they conflict with

iii. No text in Const, so how does the prez get the power to do it?  Per delegated legislative power.

iv. Executive agreement regarding tribunals.  Executive practice in solving situations suggests Prez can make agreements.  Dames v. Regan, 1981.

c. Treaties cannot violate the Const.
d. War Powers
i. Text:  Congress can declare war.  Prez is Commander-in-Chief.
ii. War Powers Act

1. President can order troops for up to 60 days without Congressional approval.

2. Gives Prez leeway to deal with emergencies

	Legislative
	Executive
	Judicial

	· Bill to President

· Admin agencies given power
	· “take care”

· Commander-in-Chief

· Pardon

· Veto

· Something about ambassadors

· Admin agencies classified
	· Admin agency sentencing commission


Chapter 4:  Limits on State Regulatory and Taxing Power
A. Preemption of State and Local Laws
a. Supremacy Clause: Art IV §2: the Constitution, treaties and laws of the United States are the supreme law of the land

i. Federal law will supercede any state law that is in conflict

ii. Congress can preempt any state law in an area where the federal intent is to occupy the field

b. Express Preemption:  Congress can expressly say that they are preempting state law as per supremacy clause.
c. Federal standard.  States set higher standard.  Is fed standard meant to be exclusive or a minimum standard?  Ct. says on agriculture stuff, minimum standard.  Lime & Avocado v. Dept of Agriculture, 1963.

d. Preemption Because State Law Impedes the Achievement of a Federal Objective:  Nuclear power uniform national standard.  Any higher state standards are obstacles to uniformity.  Pacific Gas v. State Energy Resource, 1983.

e. Preemption Because Federal Law Occupies the Field:  Immigration law.  Strong national policy, so the federal gov should regulate, not the states.  Hines v. Davidowitz, 1941.

B. The Dormant Commerce Clause:  states and local laws are unconstitutional if they place an undue burden on interstate commerce
a. Why a Dormant Commerce Clause?

i. Should judicial branch invalidate state and local laws because they place a burden on interstate commerce?

ii. Is the burden on interstate commerce “clearly excessive” given benefits and alternatives?

iii. State interest must be legit.  Health & Safety is legit.  Getting an economic advantage is not legit.  Hood v. DuMond, 1939.

b. The Dormant Commerce Clause before 1938: Court saw these as constitutional cases, that state had no power to regulate

i. Some areas are in their nature national issues and have a need for uniformity.  Congress can overturn only preemption and/or dormant clause cases because in these cases, ct is trying to do what they thing congressional intent was anyway.  Cooley v. Board of Wardens, 1851.

c. After 1938, both state and federal govs can regulate.

d. The Test:  Is the burden clearly excessive given benefits and availability of alternatives?
i. Things considered:

1. Legitimate local purpose?

2. Burden on interstate commerce?

3. Availability of Less burdensome alternatives?
ii. 3 judges that object to the test:  Rehnquist, Scalia, Thomas.  The other 6 love the DCC test.

iii. Courts are skeptical that state legislatures are being sneaky and trying to protect their own citizens.  SCt gives no deference to states here.

iv. Safety problems outweigh the inconvenience on interstate commerce.  SC v. Barnwell, 1938.

v. SCt won’t let a state impose things that are “clearly excessive” on interstate commerce.  South Pacific RR v. Arizona, 1945.

e. Discriminatory Statutes, outline p. 47, p. 139 in HB

i. Kelso’s “Direct” = Book’s “Discriminatory”.  “Indirect” = “Nondiscriminatory”

ii. Two Types:

1. Facially discriminatory:  the laws in their terms draw a distinction between in-staters and out-of-staters.

2. Facially neutral, but Discriminatory purpose or Discriminatory Direct Effect:  may be motivated by a desire to help in-staters at the expense of out-of-staters.

iii. Determining if a Law is Discriminatory

1. One of the purposes of the dormant commerce clause is to stop a state from discriminating against out-of-staters to benefit its citizens at the expense of the out-of-stater.

2. State has the burden of proof that something is not excessive.  Ct. assumes the law is unlawful.
iv. Analysis if a Law is Deemed Discriminatory

1. Limiting commerce within a region of a state and excluding other areas is invalid.  Dean Milk v. Madison, 1951.

2. Maine v. Taylor, 1986.  p. 148 in HB.  Important case, state wins.
v. Analysis if a Law is Deemed Non-Discriminatory

1. Non-Disc laws are upheld so long as the benefits to the government outweigh the burdens on interstate commerce.

vi. Summary:  State laws that discriminate against out-of-staters are almost always declared unconstitutional.  It’ll be allowed only if it’s proven that it’s necessary to achieve a non-protectionist purpose.  If a law does not discriminate, the Ct. balances burden against benefits. 

f. Exceptions to the Dormant Commerce Clause, p. 359
i. Congressional Approval:  Congress can do what they want here.  Ct. is trying to do what they think Commerce wants.

ii. Market Participation Exception:  if the state acts as a market participant, it may favor local over out-of-state interests
C. The Privileges and Immunities Clause of Article IV §2 “the Citizens of each State shall be entitled to all privileges and immunities of citizens in the several states”
a. “Interstate” Privileges and Immunities

b. Different than P&I of 14th Amendment

c. Interstate P&I prevents a state from discriminating against non-residents.

d. Only operates with respect to rights that are fundamental to national unity.  What rights are fundamental in the national unity? Related to commerce: right to be employed, right to practice one’s profession, right to engage in business
e. The P&I clause is to keep states from discriminating against other citizens in that state.  

f. Clause can only be used by citizens, not corporations.  

g. Privileges and Immunities means right fundamental to interstate harmony and rights that are basic to the livelihood of the nation.  

h. Conservation of shrimp is not a substantial interest of the state.  Toomer v. Witsell
i. Two Part Test: Even if a state does impair out of stater’s exercise of a right fundamental to national unity, the state impairment is not necessarily invalid.  But the state will lose unless it satisfies this test

i. State must show that out of staters are a “peculiar source of the evil” the statute was enacted to rectify

ii. State must show that its solution (the discriminatory statute) is “substantially related” to this particular evil the out-of-staters represent

j. This test is harder than the test for the dormant commerce clause

k. State Universities don’t apply under the P&I clause. 

l. Discrimination is allowed when there is a substantial reason for difference in treatment and discrimination practiced bears a substantial relationship to state’s objectives.  NH v. Piper.

m. Ct gives 4 interests.  To meet burden of substantial interest, only one of these interests must be met:
i. Non residents aren’t familiar with local laws.
ii. Non resident won’t behave ethically.  

iii. Won’t be available for ct proceedings

iv. Won’t do pro bono work

Chapter 5:  The Structure of the Constitution’s Protection of Civil Rights and Civil Liberties
A. The Application of the Bill of Rights to the States

a. Originally the bill of rights were applicable only to federal government

b. The 14th Amendment was added saying that it applied to states too

B. The Application of the Bill of Rights and the Constitution to Private Conduct

State Action Doctrine p. 53 and 55 in outline
	State Action Doctrine?
	Yes
	No

	Federal, State, or Local

· Law

· Exec/Admin

· Judicial
	Lugar
Shelley
	Property or Contract provision

	Entanglement

· Joint Participation

· Symbolic Relationship

· Financial Support
	Public Maintenance
Subsidy/Tax Break

Leased from public office
	Receipt of Police/Fire Protection
Worker’s Comp

	Public Functions
	Sewer, post office, police, fire, park
Primary and General Elections
	Electricity 
Theme Parks



Get notes from Linzy.  Was I absent?

a. The Requirement for State Action 
b. The Exceptions to the State Action Doctrine

i. The Public Functions Exception

1. Marsh v. Alabama 
2. Jackson v. Metropolitan 
3. Amalgamated Food v. Logan 
a. No longer the law.

4. Lloyd v. Tanner 
a. 5-4.  Instrumentalist dissent

ii. The Entanglement Exception

1. Shelley v. Kraemer 
a. Note after on Libel

2. Lugar Test from Lugar v. Edmondson, 1982.

a. Some Right or Privilege (always met if you made it to court)

b. State Action (ex. State official)

3. Flagg Brothers Warning: state law provided for self help action, not state action.    Flagg Brothers v. Brooks, 1978.

4. Picking jurors in a private civil trial is a state action.  Edmondson v. Leesville, 1991.

5. Private restaurant sufficiently connected because the restaurant is leasing the property from public, receives public maintenance & financing, and patrons park in public parking garage.  “the State has elected to place its Power, property, and prestige behind the admitted discrimination.” p. 429.  Burton v. Wilmington, 1961.

6. A public license to operate is not enough to justify state action.  Private clubs with memberships can legally exclude people because of ethnicity today.  Moose Lodge v. Irvis, 1972.

7. Workers’ Compensation insurance covered by private insurance: no state action.  American Manf v. Sullivan, 1999.

8. Private school receiving government funding.  Hiring and firing of teachers is not a state action because it’s independent of that funding.  Rendell Baker v. Kohn, 1982.

9. Referendums and Initiatives are state actions if passed.  State laws are state actions if valid enactment that bind people.  *Just because it’s authorized doesn’t make it a state action.  Reitman v. Mulkey, 1967.

10. Theme of these Cases:

a. Private Decision that was independent of the Government: no state action

b. Hiring/firing of public defenders is state action

c. Decisions of defending/representing criminals is not state action
d. Government subsidies is a state action.
e. Ask:  To what extent is state involvement entangled?

c. Exam:  given a bunch of facts, make arguments about whether or not each fact is a state action or not.

Chapter 6:  Economic Liberties  p. 449
A. Economic Liberties:  constitutional rights concerning the ability to enter into & enforce contracts; to pursue a trade or profession; and to acquire, possess, and convey property.
B. Economic Substantive Due Process

a. Two types of Due Process
i. Procedural:  refers to the procedures that gov. must follow when it takes away a person’s life, liberty, or property

ii. Substantive:  gov must have adequate reason to take away life, liberty, or property

b. LA prohibited insuring any LA property except through an insurance co licensed in LA.  ∆ got insurance from NY firm.  LA’s statute unconstitutional because it prohibited an act which under the federal const the ∆ had the right to do.  Allgeyer v. LA, 1897.

c. NY limited bakery worker hours.  Ct said states may regulate labor conditions for public health, safety, or morals, or to further general welfare.  This law did none of these.  Ct says its an illegal interference with the rights of individuals to make contracts regarding labor.  Lochner v. NY, 1905.

d. Employment contracts are protected.  Coppage v. Kansas, 1915.

e. Limiting working hours of women.  Upheld because healthy mothers are essential to vigorous offspring and that physical differences between men and women justify the legislation.  Muller v. Oregon, 1908.

f. Minimum wage for women unconstitutional because, per the 19th Amend, men and women are equal.  Also a minimum wage doesn’t protect women’s morality.  Adkins v. Hospital, 1923.

g. A state can adopt economic policy to promote public welfare and legislate to enforce that policy.  Nebbia v. NY, 1934.

h. Three themes followed by court until 1937:

i. Freedom of Contract was a right protected by due process of 5th and 14th.

ii. Gov could interfere with it to protect public health, safety, or morals

iii. Judiciary can scrutinize legislation to ensure it served such a purpose

i. Women’s bargaining power is weak and the ct should protect them.  Hotel v. Parrish, 1937.

j. Regulatory legislation affecting ordinary commercial transactions is constitutional unless it is proven that there is no rational basis for the legislation.  US v. Carolene Products, 1938.

C. The Contracts Clause

a. Specific text is limited to the states, not the federal government
b. Bankruptcy law is all federal, per the Contracts Clause

c. Great Depression.  Legislation to postpone mortgage sales and extend postsale redemption period.  Valid because it was reasonable and appropriate exercise of the police power to address a legit public emergency.  Home Building v. Blaisdell, 1934.
d. Test when state/local gov interferes with existing private contracts.  Energy Reserves v. Kansas P&L, 1983.

i. Is there a substantial impairment of a contractual relationship?

ii. If so, does it serve a significant and legitimate public purpose?

iii. If so, is it reasonably related to achieving the goal?

e. Legislation invalid because state did not prove that the severe/substantial impairment was necessary to meet an important social problem.  Allied Structural Steel v. Spannaus, 1978.

f. Repeal of law in NY and NJ.  Repeal violated K Clause because alternatives were available for the states to discourage cars and improve mass transit.  Total repeal of law was not necessary, nor was it reasonable because it was not in response to unforeseen changes (that would cause the law to have a hugely different impact now than when it was adopted).  US Trust v. NJ, 1977.

D. The Takings Clause, p. 497, outline p. 58
a. Analysis:
i. Is there a Taking?  (hard to answer)

ii. Is it property?

iii. Is it for public use?

iv. Is just compensation paid?  (measured by loss to the owner, not by gain to the taker)

b. Exceptions, outline p. 58
c. You only get compensation if you thought you were going to get to use your property a certain way.  But if you knew that the government was going to limit your use of the property (no expectation), there is no claim.
d. Where the state validly regulates for health, safety, or welfare purposes under it’s police power, then the government action merely amounts to a regulation without payment of compensation.

e. A taking generally results where there is an actual appropriation, destruction, or permanent physical invasion of one’s property.

f. In order to not constitute taking, a land use regulation must substantially advance a legitimate state interest and not deny the owner all reasonable economically viable use of his land
g. Physical occupation is taking if permanent

h. If occupation is temporary, substantial impairment is taking

i. Substantial deprivation caused by regulation of property is taking

j. Permanent occupation by a cable box is not substantially depriving landlord of value of building, however, any physical occupation is taking.  Loretto v. Teleprompter, 1982.

k. While property may be regulated to a certain extent, if regulation goes too far it is a taking.  Pennsylvania Coal v. Mahon, 1922.

l. **Public Nuisance Exception**  Government doesn’t have to pay people to stop being a public nuisance.  Here, removal of diseased trees.  Miller v. Schoene, 1928.

m. Possible future uses of property don’t matter.  Reasonable rate of return on existing uses is what matters.  Actual property value may include possible future uses.  Ct. says this is not a taking, but Kelso says ct. is fudging things here.  Penn Central v. NYC, 1978.

n. **Exception** An almost 100% reduction in property value is taking.  Lucas v. SC, 1992.

o. Dolan Test:  this is directed at one person, not a class of people.  Ct says gov has burden of proof in showing the necessity and that no taking has occurred.  Is what the government is asking the person to give up roughly proportional to what the person is gaining?  Dolan v. Tigard, 1994.

Chapter 7:  Equal Protection   p. 527
A. Constitutional Provisions Concerning Equal Protection (EP)

a. No text about EP in the original ten amendments

b. 14th Amendment passed to provide EP of the law “no state shall…deny to any person within its jurisdiction the equal protection of the laws.”
c. Substantive due process vs. Equal Protection

i. Substantive due process (SDP) clause includes a concept of EP.  EP is a part of what due process means.

ii. SDP applies where a law affects the rights of all persons with respect to a specific activity

1. Ex: state aw prohibits sale of birth control devices, except by prescription

iii. EP applies where a law affects the rights of some persons with respect to a specific activity

1. Ex: state law prohibits the sale of birth control to unmarried people, except by prescription

d. EP applies to the federal government through the Due Process Clause of 5th amendment.  Bolling v. Sharpe, 1954.  

e. EP analysis under 5th Amendment is same as 14th Amendment.

i. 5th applies to federal gov

ii. 14th applies to state and local govs

f. A Framework for Equal Protection Analysis

i. What is the Classification?

ii. What is the Appropriate Level of Scrutiny?

iii. Does the Government Action Meet the Level of Scrutiny?

iv. The Protection of Fundamental Rights Under Equal Protection

B. Different Levels of Scrutiny:
a. EXAM TIP:  Make sure to go through each step of the analysis and separate the arguments for each step.

b. Rational Review Cases, p. 255, 266 in HB
i. Any Conceivable purpose works
ii. Legitimate ends

iii. Rational Relationship between means and benefits

iv. Not irrational burden

v. If the purpose is not legitimate, then the analysis ends there, and it’s unconstitutional.

vi. Burden is on Π to show the measure being challenged is not rationally related to any legit interest.  
vii. “Rational Relationship” is a minimal requirement which means that the law cannot be arbitrary or unreasonable.

viii. Laws scrutinized under this are almost always upheld.  

ix. Use with all things that don’t fall under Immediate Scrutiny or Strict Scrutiny, such as age, poverty, wealth, mental retardation, necessities of life, social and economic welfare measures
x. 3 kinds of rational review, p. 533

1. Deference; burden on challenger

a. Standard

b. “Minimum Rational Review”

2. No deference; burden on challenger

a. When court is suspicious of what government has done

b. “Rational Review with Bite”

3. No deference; burden on state (not in book)

a. Not adapted by court in EP cases

c. Case Law 
i. Romer v. Evans, 1996
1. “Animus” toward a group

a. Court says this measure denies special rights, not equal rights, so it is not animus

b. Court says they think the amendment stops affirmative action towards gays and lesbians, but that it puts them in a worse position.

2. Court says that broad animus or prejudice toward a group cannot be put into a statute

3. “Prejudice” statutes are illegal

4. Dissent:  deference to government.  No text talks about animus

5. Today, there would be the same decision (6-3)

ii. US Railroad Retirement v. Fritz, 1980, p. 540

1. Legitimate purpose:  legislative history was not clear.  Purpose of this legislation is unsure.  It’s unclear whether the purpose of the statute is justified.  This is a rational review case, so any conceivable purpose is okay… it does not have to be the actual purpose.

2. Dissent:  the court analyzes this based on what the attorneys said in litigation, but now what was adopted by Congress

d. Intermediate Scrutiny Cases, p. 295 in HB
i. Plausible purposes

ii. Direct relationship between means and benefits

iii. Least burdensome alternative that is effective

iv. Burden is on the government to prove that the measure being challenged is substantially related to an important interest.  
v. “Substantially Related”: an exceedingly persuasive justification must be shown

vi. Use with gender and illegitimacy 
vii. Saving a little money is not a Kosher reason for a law when using Intermediate Scrutiny

e. Strict Scrutiny Cases, p. 266 in HB: 
i. Actual purpose

ii. Substantial relationship between means and benefits

iii. Not substantial more burdensome than necessary

iv. Burden is on the government to prove that the measure being challenged is necessary to further a compelling interest.  
v. “Necessary”: no less restrictive alternative means available. 

vi. Use with race, alienage, national origin, fundamental rights (right to vote/travel/privacy)
f. See p. 64 in outline for reasons why SS is used

g. The Requirement for a Reasonable Relationship

i. It’s not enough to show that a statute will have some benefit.  You have to show that the place where the line is drawn is rational… that what’s being regulated is a part of a problem.  Railway Express v. New York, 1949, p. 544

ii. Lots of reasons are available to support the statute.  Actual purpose supported in the legislation is named, but is not legit.  (that doesn’t make the statute unconstitutional)  This is rational review scrutiny.  Congress not liking Hippies is not a good enough reason to pass the statute.  Even if there was a legit purpose, the test fails because the statute is not rationally related to preventing the food stamp fraud.  USDA v. Moreno, 1973.  Rehnquist, Scalia, Thomas dissent (today).

iii. Lots of groups can live together, but mentally retarded can’t, per this statute.  Is this distinction rational?  Court gives reasons why this case should not be higher scrutiny, but why it should be rational review.  See outline p. 64 #3,4,5, and 7 are in this case.  All four of the conceivable purposes in the case fail the 3 prong test.  Cleburne, vs. Cleburne Living Center, 1985.
h. On a test, be sure to go through all three prongs of a test.  Even if you think the first prong fails.

C. Classifications Based on Race and National Origin

a. If you’re once a slave and you’re been emancipated, you’re not a citizen.  You’re not completely free.  You’re not entitled to all rights that citizens have.  This opinion definitely increased the tension that helped start the civil war.  Dred Scott v. Sandford, 1856

b. 14th Amendment §1 overrules Dred Scott.
c. Strict Scrutiny for Discrimination Based on Race and National Origin
i. 3 Prong Test:  If the gov is going to discriminate on race, the court requires that they must have a really compelling reason for doing it.  Also, the government is going to have to show a direct relationship between means and ends… that there is a direct, substantial relationship.  Also, you must show that in advancing the objective, the gov must use the least burdensome effective alternative.

ii. Remember Strict Scrutiny is used on all racial discrimination cases now!

iii. When considering the third prong, start with Race Neutral means, then consider race as a factor, then move to racial quotas

d. Proving the Existence of a Race or National Origin Classification, outline p. 68

i. Discriminatory Impact/Effect Cases:  Rational Review Approach
ii. Race and National Origin Classifications on the Face of the Law
1. These trigger the Strict Scrutiny Approach

2. Three types of Facial Discrimination Cases:  (1)against minorities, (2)equal impact on whites and minorities, and (3)in favor of minorities.

3. Against Minorities 
a. Ct. says that during war, protecting the nation from sabotage is a legit concern that justifies the curfew for Japs.  Ct. says that a curfew is directly related to sabotage because sabotage usually occurs at night.  Ct. says that because of the hysteria following Pearl Harbor, this alternative is best.  Korematsu v. United States, 1944.

i. These days, this case would not have been decided the same way.

ii. Dissent:  overbroad and too burdensome

4. Equal Impact on Whites and Minorities

a. 1872-1954, rational review test was used.  1954 and on, strict scrutiny test used.

b. Interracial Marriages.  Ct. said that telling someone you can’t marry another is violating the EP Clause because, not only is it not a compelling purpose, it is also illegitimate.  Ct. says this is animus and therefore is impermissible.  Loving v. Virginia, 1967.

c. Child Custody with other-race-step-parent.  Ct. says neighbors may be prejudice and will make it hard on the kids.  Ct. says that that cannot be taken into account while legislating.  Child custody decisions cannot take race into account.  Palmore v. Sidoti, 1984.

d. Ct. says that separate cars are not a big deal because the cars are equivalent.  Therefore there are no special concerns, and rational review will be used.  If the cars were unequal, then the court would have been more concerned.  Plessy v. Ferguson, 1896.

e. Gaines and Sweatt cases on p 576.  Court looks at the equality of the separation to determine which test to use.

f. As far as education is concerned, separate is inherently unequal and therefore unlawful.  Notice this applies to educational areas only.  Brown v. Board of Education, 1954. 

5. In favor of minorities

a. Ex:  affirmative action stuff

iii. Facially Neutral Laws with a Discriminatory Impact/Purpose or with Discriminatory Administration
1. Look at these things to determine if a statute has discriminatory impact

a. Discriminatory Impact

PLUS

b. Background Circumstances

c. Legislative History that may show intent to discriminate

d. Other evidence of discrimination

2. Burden of Proof is on Challenger

3. Weed out test targeted toward blacks.  Extent of impact is relevant.  4x as many blacks failed the test as whites.  Background circumstances was that the test was used across the board, not just for cops… so challenger would have to show that there is a general gov bias against blacks.  Washington v. Davis, 1976.

4. Statistical analysis involving % of blacks and whites given death penalty.  Is that enough to trigger strict scrutiny test?  No.  Ct. says there is no discriminatory impact because individual juries make these decisions and that there is no evidence that the procedures in place are discriminatory.  Dissenters say that discriminatory impact is enough to trigger strict scrutiny.  McCleskey v. Kemp, 1987.

5. You must show that the reason why the city adopted a particular voting plan is to discriminate.  Mobile v. Bolden, 1980.

6. Court says there is evidence of intent to discriminate.  Rogers v. Lodge, 1982.

7. Today, in voting cases, all you have to show is a discriminatory impact, not just a purpose.

8. Discriminatory impact and purpose must be shown for it to be strict scrutiny case.  If the statute has no discriminatory impact, there is no injury, so you wouldn’t have standing anyway.  Palmer v. Thompson, 1971.

9. Purpose of case: Statute has to be passed because of the discriminatory impact.  Personnel Admin v. Feeney, 1979.

10. White Flight Suburb.  Challenger says that by not building low/moderate income housing, they are discriminating.  The neighborhood ended up being white.  Impact is not enough.  Ct. says it’s not race discrimination, but its wealth discrimination.  Discriminating based on wealth only; it’s a rational review test.  Arlington Heights v. Metro, 1977.

a. Footnote p. 599.  Even if one reason is discriminatory, if the city can show they would have done things the same way if they had another intent, the court would not have used a strict scrutiny test.  

e. Remedies:  The Problems of School Segregation, p. 601, outline p. 64

i. The Court has three remedies when they find a statute that violates EP

1. Whatever piece of the statute violates the EP clause, take it out, but enforce the rest. (most typical)

2. If the unconstitutional part is so central to the statute, the whole statute will be trashed 

3. Not only is the statute really unconstitutional, the court will impose a remedy. (rare) 1954-1986, mostly.

ii. Discrimination in part of the district leads to the whole district being in violation.

iii. Court doesn’t want to jump into the third option (above).  The court wants to let the legislature fix it “with all deliberate speed” on their own and the court will review/approve later.  Brown v. Board of Education, 1955.

iv. Resistance:  the local school boards tried to delay desegregation.  Court said that’s uncool.  District courts responded by vigorously desegregating the schools themselves (third remedy).

v. Can the federal courts issue remedies in school desegregation?  The scope of power is broad and flexible when the school districts fail to do what they are supposed to.  Courts have to be involved in the legislative decisions because they say the legislature can’t be trusted to do so in a constitutional way.  Racial quotas, one race schools, altering of attendance zones, busing are all within court’s control.  Swann v. Charlotte, 1971.

vi. In a city with independent suburbs, and there is discrimination in the city school district, can the courts tell the city and suburbs to mix?  No.  It’s improper for the court to do that, because the courts can only remedy the constitutional violation.  Those remedies have to focus on people that violated the Const., not other people that haven’t been brought before the court.  Milliken v. Bradley, 1974.

vii. The court must end their remedies eventually and give control back to the legislature.  When?  When discrimination is gone.  Modern court (non-Instrumentalist) is looking to find that the violation is remedied; they want the court less involved.  OKC Board v. Dowell, 1991.
f. Racial Classifications Benefiting Minorities, p. 615

i. Affirmative action (AA) in medical school.  Strict scrutiny used (direct relationship between means and ends).  4 interests that UC uses to justify race based AA:  (1)increasing minorities in the medical field, (2)to counter social discrimination, (3)increasing # of docs that will practice in underprivileged areas, and (4)diversity in student body provides another education.  The court says that the AA will actually result in #3; if med school had required that the students accepted under AA would go work in the underprivileged areas, then there would be a direct connection.  For #4, there is a less burdensome alternative.  UC v. Bakkee, 1978.  

1. Good case for application of strict scrutiny test.

2. Powell is the critical 5th vote.

3. Dissent says with federal funding you can’t use race to decide stuff.  It says that this is just a different type of discrimination.

ii. Majority today says:  Discrimination just to discriminate is illegitimate.  There must be a more compelling reason.

iii. Today’s court will use the strict scrutiny test.

iv. Note cases p. 624

1. It’s possible for a “set aside” approach to be constitutional if it’s not burdensome and if there is not a better alternative.

2. 50% promotions reserved for blacks.  This is constitutional because of the history of discrimination.  There had been no progress.  Ct. says it’s OK.

v. Adopted plan where a contractor would have to give 30% to minority contractors.  Compelling interest:  making sure public dollars don’t finance private discrimination.  Ct says that the city failed to show enough evidence that minority contractors had been passed over before.  With no compelling interest, the test is over.  Assuming they did (for the sake of the test), is having a quota directly related to responding to discrimination?  Yes.  More minority contractors will get jobs.  Least burdensome alternative?  No.  Race neutral means (such as simplifying bidding, financial aid, etc.) should be used before race quota.  Richmond v. Croson, 1989.

vi. Standard of review for federal affirmative action is also strict scrutiny.  Third prong is key:  least burdensome alternative?  It would be difficult to get 5 votes today.  Adarand Constructors v. Pena, 1995.

vii. Arguments for Strict Scrutiny

1. All people should be treated equally

2. 5 votes on court today for strict scrutiny

viii. Arguments against Strict Scrutiny

1. White have more political pull with the legislature

ix. Election districts to increase minority voting strength: Using race means it’s subject to strict scrutiny

1. Additional compelling interest:  compliance with the Voting Rights Act.  When redrawing lines, it has to be done in a way so as to not dilute the minority voting strength.  And obviously, race would be taken into account to ensure compliance.  4 liberal votes: O’Conner, Stevens, Ginsburg, Souter.

D. Gender Classifications
a. The Level of Scrutiny
i. Prior to 1970, they were given rational review because they were viewed as social regulations.

ii. In the 70’s, the court began thinking that Intermediate test applies.

iii. For sex to trigger intermediate scrutiny, they must be shown to be invidiously (with ill will) discriminatory

iv. When statutes are facially neutral the challenger must prove that the neutral classification purposefully discriminates by sex.  It is not enough to show that the neutral classification has a discriminatory effect.

v. Affirmative action for sex=intermediate scrutiny

vi. Fair and substantial relationship required.  Ct was moving toward a higher level of scrutiny.  Reed v. Reed, 1971.

vii. Discrimination against service women.  Ct. says you’re not responsible for your gender, just like you’re not responsible for your race.  One has no control over that.  Frontiero v. Richardson, 1973.

viii. Statute from OK that discriminates against men (drinking age).  OK is regulating because of traffic safety (meets first prong).  Substantial relationship?  More teenagers are killed.  More men are arrested than women.  Ct. says that’s not a substantial relationship.  Least burdensome alternative?  This is burdening all men 18 to 21 instead of just the people that drive drunk.  This statute doesn’t stop them from drinking it, just won’t let them buy it.  Craig v. Boren, 1976.

ix. Two interests may support VMI’s policy:  (1)single sex education and (2)they would have to modify the curriculum (boot camp).  (1)Ct. says that’s crap.  Ct. notes that this is not an actual purpose, not a rationalization.  (2)Ct. says “sure,” but says its not substantially related because they are just stereotyping women.  Court also says that most women probably wouldn’t want to go anyway.  Ct. even says separate, but equal, is unconstitutional here too (as it was in Brown v. Board of Edu.)  US v. Virginia, 1996.
b. Proving the Existence of a Gender Classification, p. 654

i. The court applied rational review in rejecting an equal protection challenge to the provision.  The distinction was not based on sex but on pregnancy.  CA can decide which health risks to insure or not, and that exclusion of disabilities related to normal pregnancy and childbirth was rationally related to that legit objective.  Ct. says that this is not discrim towards women because not all women become pregnant.  Facially neutral classifications must be proven to be intentionally sexually discriminatory in order to trigger intermediate scrutiny.  Geduldig v. Aiello, 1974, p. 299 & 304 in HB

ii. Ct. invalidated Geduldig by including pregnancy under sex discrimination.  The general reasoning of Geduldig is still good.
c. Gender Classifications Benefiting Women, p. 658
i. Outline p. 66: plausible purpose in intermediate scrutiny

ii. Gender classifications benefiting women based on stereotypes are not allowed.

iii. Gender classifications benefiting women designed to remedy past discrimination and differences in opportunity are allowed.

iv. Alabama required only husbands to pay alimony and sought to justify it by arguing that the law provided help for needy spouses and compensated women for past discrimination in marriage.  The court found the law invalid because it’s not substantially related to the objectives.  Orr v. Orr, 1979, p. 302 in HB

v. The actual purpose and effect of M.U.’s policy of admitting only women to nursing school as to perpetuate the stereotype that nursing is for women.  There is no history of women not being admitted to nursing school, so there is nothing to compensate for.  Ct found that objective not important.  Mississippi University for Women v. Hogan, 1982, p. 301 in HB

vi. CA made it a crime for a man to have sex with a girl under 18, but didn’t punish the women.  The ct applied intermediate scrutiny (because the law applies to only men.  If it applied to men and women, then it would be a social regulation and would trigger rational review) and upheld the law, finding that the sex distinction was substantially related to important CA objectives.  Ct says that if this law is enforced against women too, they wouldn’t report it because they would be in trouble too… which makes the law ineffective.  Michael M. v. Ct of Sonoma County, 1981, p. 297 in HB

vii. Military Selective Service for men, and not for women.  Ct used intermediate scrutiny and upheld the provision.  Purpose of provision is to get combat troops.  Per a statute, women weren’t allowed in combat anyway.  Rostker v. Goldberg, 1981, p. 305 in HB

viii. SS benefits based on average monthly wage.  Women were allowed to exclude 3 more years of law wages than men.  Ct. found it justified because the purpose of the statute was to compensate women for past economic discrimination.  This probably wouldn’t fly today.   Califano v. Webster, 1977, p.303, 305 in HB

E. Alienage Classifications: discrimination against non-citizens
a. Aliens are protected from discrimination because EP clause doesn’t mention “citizen”
b. Alienage means lawful resident aliens, not aliens abroad or aliens illegally present in US

c. Strict Scrutiny test is used
d. There are lots of statutes today that burden aliens that do not trigger Strict Scrutiny

i. Classifications related to self-government and democratic process→Rational Review.
1. Political Function Exception, infra
ii. Congressionally approved discrimination→Rational Review
e. AZ limited benefits to resident aliens.  Void.  Ct says aliens are a class of “discrete and insular” minority that judiciary should be looking out for.  Ct said states have less reason to discriminate against aliens than federal government does.  Graham v. Richardson, 1971, p. 292 in HB
f. Political Function Exception:  When the discrimination relates to self-government and the democratic process, the ct has said that Rational Review is appropriate because “a democratic society is ruled by its people”
i. NY required police officers to be American citizens.  Upheld.  Policing involves a fundamental obligation of government to its constituency.  Foley v. Connelie, 1978, p. 294 in HB

1. Firemen, probation officers, etc., included too.

ii. NY refused to employ as public school teachers those aliens eligible for citizenship but refused to become citizens.  Ct found the exception applicable, applied minimal scrutiny, and upheld the restriction.  Teaching school “constitutes a governmental function” sufficient to come within the exception because public schooling prepares children “for participation as citizens.”  A teacher’s influence is “crucial to the continued good health of democracy.”  5-4 vote to include teachers under the exception.  Ambach v. Norwick, 1979, p. 294 in HB

1. Instrumentalist dissent to keep it strict scrutiny
g. Strict Scrutiny does not apply to federal action because federal government has exclusive control over immigration and naturalization.  Fed may discriminate against aliens in ways that states cannot.  This has constitutional limits, though.  Strict Scrutiny is used for state/local government controls.
h. Intermediate Review used.  A TX statute denied free public education to children who were illegally present in the country.  The Court held that the law violated EP.  Ct applied a unique version of minimal scrutiny.  The ct required the classification to be rationally related to a substantial, rather than simply a legit, state interest and effectively shifted the burden of proof to TX.  Reasons for heightened scrutiny: (1) the fact that illegal status kids acquire that status involuntarily and (2) the importance of education and the lasting impact of its deprivation on the life of the child.  TX’s desire to devote its scarce educational resources to those legit in TX is an insufficient substantial interest.  Plyler v. Doe, 1982, p. 291 in HB
F. Illegitimate Children, p. 685
a. Intermediate scrutiny because it’s unfair to punish a kid because his parents aren’t married.  There is little a kid can do to overcome being illegitimate.

b. For such laws to be valid, the state must prove that the classification is “substantially related to an important governmental objective”

c. Laws that provide a benefit to all marital children, but not non-marital children, are always unconstitutional.

d. Laws that provide a benefit to some non-marital children, while denying benefits to other non-marital children, are evaluated case-by-case under intermediate scrutiny.

e. Prior to ’68, rational review applied.  In ’88, ct began wavering between intermediate and “heightened” rational review
G. Age Classification, p. 689→Rational Review
a. MA required all cops to retire at 50.  Ct rejected the idea that there was any fundamental right to public employment and the notion that classification by age ought to be treated as suspect.  The purpose of the mandatory retirement age was to assure a physically fit and vigorous police force.  Ct regarded the retirement age as reasonable in relation to the goals of the regulation.  Massachusetts v. Murgia, 1976, p. 257 in HB
b. They have good lobbyists

c. Legislation protects them
H. Discrimination Based on Disability→Rational Review
a. No history of discrimination against them

b. They have good lobbyists

c. Americans with Disability Act provides protection for them 
I. Wealth Discrimination→Rational Review
a. Social regulation (which triggers RR) to keep people from discriminating against poor
J. Discrimination Based on Sexual Orientation→Rational Review
Chapter 8:  Fundamental Rights under Due Process and Equal Protection   p. 695
	Fundamental Rights

Chapter 8
	Fundamental Rights

“implicit in concept of ordered liberty”  

“Rooted in [history and] traditions and [collective] conscience of our people”
	Not Fundamental Rights
	

	Text/Context/History

(Scalia, Thomas)
	p. 400 lists fundamental rights

1923 (Meyer): freedom from bodily restraint; liberty of contract/right to work; acquire useful knowledge; marry; worship God; have children
	
	1872-1937

	Practice

(Rehnquist)
	Nuclear family; procreate (Skinner)
	No liberty of contract from ‘37 on.
	1937-1954

	Precedent

(O’ Conner, Kennedy, Souter)
	Abortion (Casey); Refuse medical care (Cruzan); travel
	Physician Assisted Suicide (Glucksberg); Sodomy (Bowers); international travers
	1986-

	Policy

(Breyer, Ginsburg, Stevens)
	No commitment to parent, unwed couples have full rights; extended (related) family; not to procreate, i.e. access to contraception(Griswold); abortion (Roe); privacy to make your own decisions
	Commune (not related people living together)
	1954-1986


A. Intro

a. Strict scrutiny used.
b. Almost all of these rights are not mentioned in the text of the Const.

c. If the right is safeguarded per due process, issue is whether government’s interference is justified by a sufficient purpose

d. If the right is safeguarded per EP, the issue is whether the government’s discrimination as to who can exercise the right is justified by a sufficient purpose

e. Ninth Amendment

i. Not a source of rights.  There are no 9th Amendment rights
ii. It is used as justification for the court to safeguard unenumerated liberties

iii. There are additional rights that the people have against the government that are not listed.  Framers intended these rights to be developed over time.

f. Procedural Due Process: gov must provide adequate procedures

g. Substantive Due Process: gov must justify an infringement by showing that its action is sufficiently related to an adequate justification

B. Framework for Analyzing Fundamental Rights

a. Is there a fundamental Right?

i. Strict scrutiny for fundamental rights

ii. Rational review for nonfundamental rights

b. Is the right infringed?

i. The directness and substantiality of the interference is considered by the court

c. Is the government’s action justified by a sufficient purpose?

i. Compelling interest must justify an infringement of fundamental rights

ii. Legitimate purpose can justify an infringement of a nonfundamental right

d. Are the means sufficiently related to the goal sought?

i. Government must show the law is necessary to achieve their objective, i.e. government must prove that it could not attain the goal through any means less restrictive of the right

ii. Burden of proof is on gov to show that there is no alternative, less intrusive of that right, can work

C. Constitutional Protection for Family Autonomy

a. The Right to Marry

i. Wisconsin prohibited marriage by anyone not in compliance with valid court ordered child support obligations.  After reaffirming the fundamental status of the right to marry, the court said that reasonable regulations that do not significantly interfere with decisions to enter into the marital relationship may legitimately be imposed.  But regulations that significantly interfere with the marriage right are subject to strict scrutiny.  While WI’s objectives are compelling, the means selected by the state for achieving these interests unnecessarily infringe on the right to marry.  Zablocki v. Redhail, 1978.
b. The Right to Custody of One’s Children

i. California law presumes that a child born to a married woman living with her husband, who is neither impotent nor sterile, is a child of the marriage.  Gerald D. was listed as the father of kid on her birth certificate but blood tests established a better then 98% probability that Michael H was the father.  The court said there is nothing in our traditions or conscience that recognized the power of a natural father to assert parental rights over a child born into a woman’s existing marriage with another man.  Michael H v. Gerald D, 1989.
c. The Right to Keep the Family Together

i. East Cleveland adopted a zoning ordinance that limited occupancy of a dwelling unit to a single family.  Then it defined family.  The court said minimal scrutiny was “inappropriate when a city undertakes such intrusive regulation of the family.”  The court did not say what standard of review was being used.  When “government intrudes on choices concerning family living arrangements, this court must examine carefully the importance of the governmental interests advanced and the extent to which they are served by the challenged regulation.”  It declared that the Constitution protects the sanctity of the family precisely because the institution of the family is “deeply rooted in this Nation’s history and tradition.”  Moore v. City of East Cleveland, 1977.
d. The Right of Parents to Control the Upbringing of Their Children

i. Parenting decisions are not absolute and can be interfered with by the sate if necessary to protect a child

ii. Meyer was convicted of teaching German to children, a crime in WWI vintage Nebraska.  The court reversed the conviction saying that liberty included not only the economic rights protected by the court but also the right to “acquire useful knowledge, to marry, to establish a home and bring up children, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.”  Meyer v. Nebraska, 1923.
iii. Washington law permitted any person to obtain visitation rights with a child whenever such visitation may serve the best interest of the child.  A court granted the Troxels visitation rights with their granddaughters over the objection of Granville, the girls’ mother, who was conceded to be a fit custodial parent.  The Court said that the law violated Granville’s due process right to make decisions concerning the care, custody, and control of her daughters because the law permitted courts to disregard any and all desires of a fit, custodial parent regarding visitation.  Troxel v. Granville, 2000.
1. Justices are all over the place in this opinion because of their different approaches.

iv. Courts want to be very careful before they create another fundamental right!

D. Constitutional Protection for Reproductive Autonomy

a. The Right to Procreate

i. Ct says no fundamental right to procreate.  This is no longer the case.  Buck v. Bell, 1927.

ii. Oklahoma mandated sterilization of people convicted two or more times of felonies involving moral turpitude.  Skinner was a felonious thief.  The court used Due Process to void the law.  A strict scrutiny test was used because the law “involves one of the basic civil rights of man.  Marriage and procreation are fundamental to the very existence and survival of the race.”  Larceny and embezzlement carry the same fines and imprisonment under Oklahoma law, yet one can result in sterilization and the other does not.  The court says there is “clear, pointed, unmistakable discrimination” because the state does not say how one who commits larceny has biologically inheritable traits one who embezzles lacks.  Application of the law would have “forever deprived Skinner of a basic liberty.”  Skinner v. Oklahoma, 1942
b. The Right to Purchase and Use Contraceptives

i. Connecticut prohibited the use of contraceptives and assisting others to use contraceptives.  The appellees are a physician and a director of Planned Parenthood convicted for helping married couples use contraceptives.  The court found the law invalid.  The court says that there are many things not mentioned in the Constitution or the Bill or Rights that the First Amendment protects, such as right to educate in school of choice and the right to study a foreign language.  Justice Douglas said that the “specific guarantees in the Bill of Rights have penumbras, formed by emanations [sources] from those guarantees that help give them life and substance.  Various guarantees create zones of privacy.”  The court found a zone of privacy that stops the government from preventing married couples from using contraception.  This privacy right is not extended past this particular application.  Griswold v. Connecticut, 1965.
1. Right of association, who you associate with—first amendment.  The right of privacy relates to how you associate with people.

2. The right of privacy is older than the Bill of Rights.  So is the institution of marriage.

ii. Massachusetts prohibited the distribution of contraceptives to unmarried persons.  The appellee exhibited and provided contraceptives.  The statute allows married people to get prescription contraceptives to prevent pregnancy, forbids single people from obtaining contraceptives to prevent pregnancy, and allows both single and married people to get contraceptives to prevent disease.  The court used rational review to strike down the law under the EP clause saying that the ban on distribution of contraceptives to unmarried people has only a marginal relation to the objective of deterring premarital sex.  The court then upholds Griswold saying “if the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”  Eisenstadt v. Baird, 1972.
c. The Right to Abortion

i. 5 part analysis:
1. SCt conclusion that Const protects right of women to choose to terminate their pregnancies prior to viability

2. What types of state regulations of abortion are permissible and which are constitutional

3. Laws that prohibit the use of government funds or facilities for performing abortions

4. Government regulation declared unconstitutional: spousal consent and notification requirement for married women’s abortions

5. Ability of a state to require parental notice and/or consent for unmarried minors

ii. Texas made it a crime to get an abortion unless for the purpose of saving the mother’s life.  Jane Roe was a single, pregnant woman that challenged the validity of the law.  The court used strict scrutiny and struck down the law as a denial of the “personal liberty” protected by the 14th Amendment’s due process clause, saying that the right to privacy is broad enough to encompass a woman’s decision of whether or not to terminate her pregnancy.  The court concluded that a fetus is not a person within the meaning of the 14th Amendment, yet stated that the court doesn’t need to answer the question about when life begins.  The court said that during the first trimester, the court has no compelling reason to restrict abortion.  During the 2nd and 3rd trimesters, a state may regulate the abortion procedure to the extent that the regulation reasonably relates to the preservation and protection of maternal health.  Roe v. Wade, 1973.
1. State Interests 

a. Illicit Sex: not legitimate for the government to do.
b. Health of Mother: legitimate interest, but to regulate it, it would have to be a compelling interest, as in directly related to safety.
c. Protection of Pre-Natal Life: this is also legitimate.  This becomes compelling when it’s a viable fetus, because it’s an independent biological entity.
2. Dissent: Says the law should be subject to rational review because it is an economic/social regulation and that the court is practicing judicial legislation.

iii. Pennsylvania enacted an Abortion Control Act that imposed several regulations on abortion: (1)informed consent, (2)parental consent, (3)Notice to Husband, and (4)Records and Reports to the State.  The court rejected the trimester framework of Roe v. Wade and said that an undue burden test should be employed.  A state regulation that has the purpose of effect of placing a substantial obstacle in the path of a woman seeking and abortion of a nonviable fetus is invalid.  The state may take measures to ensure that the woman’s choice is informed so long as those measures do not create an undue burden.  The court says that the undue burden analysis does not overrule Roe v. Wade.  “at the Heart of Liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life.”  Planned Parenthood v. Casey, 1992.
1. Ct says they are not going to overrule Roe v. Wade.  See outline p. 9 to see the reasons that precedence can be overruled.
2. Souter, Kennedy, O’Conner are the controlling votes.

iv. Nebraska sought to outlaw “partial-birth” abortion and so made it a crime to perform an abortion by means of delivering a substantial portion of a living fetus into the birth canal, unless necessary to save the life of the pregnant woman.  The court invalidated the law as an undue burden on a woman’s right to terminate her pregnancy prior to fetal viability.  The court used the Casey test and said that the prohibition was too broadly worded, so that it would include two types of abortion, “dilation and extraction” (aka D&X) and “dilation and evacuation” (aka D&E).  The second one is less invasive and more widely used in late second-trimester abortions.  The Nebraska law would effectively stop most second-trimester abortions.  Also, the law does not allow the D&X method, even to preserve the health of the mother.  Ct says there must be an exception for a medical emergency.  Sternberg v. Carhart, 2000.
v. The government can’t prevent you from getting an abortion, but they don’t have an obligation to fund it.  Maher v. Roe, 1977.
d. Spousal and Parental Consent and Notice Requirements

i. 24 hour waiting period is not undue burden.  Subject to rational review.

ii. Spousal notification is undue burden, because of abuse and stuff.

iii. Minors: not undue burden, as long as there is a possibility of a judicial bypass.
iv. Reporting requirements are also not an undue burden.

v. 2nd doctor’s opinion: not an undue burden.

E. Constitutional Protection for Medical Care Decisions

a. Medical Treatments Summary
i. Right to Refuse Treatment

1. Related to freedom from bodily restraint

2. Competent person may refuse (Cruzan)

3. Incompetent person in persistent vegetative state; parents may make decision if there is clear and convincing evidence that the person would make the same decision (Cruzan)
4. These days, it would be considered a fundamental right

ii. Right to Pain Killing Medication that might hasten death

1. Terminal illness, great pain has no legal barriers to end suffering (O’Conner in Glucksberg)

2. 5 votes: Stevens, Souter, Ginsburg, Breyer, and O’Conner are in favor of it as a fundamental right

iii. Physician Assisted Suicide—no fundamental right
b. Right to refuse medical care?  Clear and convincing evidence that surrogate decision-maker (like parents) are making the same decision the person would, if they were competent.  This applies to the specific application of this case.  Cruzan v. Director, MO Dept of Health, 1990 
c. Physician assisted suicides.  History?  Considered immoral.  Legislative practice?  Criminalized.  The only argument that can be used is Casey’s “heart of liberty” language.  Washington v. Glucksberg, 1997
F. Constitutional Protection for Sexual Orientation and Sexual Activity

a. Sodomy.  History?  Criminalized.  Legislative practice?  Trend to decriminalize; but enough states want to regulate it, so it’s not a fundamental right.  State’s interest is to preserve immorality.  Bowers v. Hardwick, 1986
G. Constitutional Protection for Control over Information

a. Patient information involving prescription drugs.  Rational review because there is no fundamental right to have protection of privacy from disclosure of information.  Whalen v. Roe, 1977
H. Constitutional Protection for Travel, p. 809
a. Fundamental Right to travel and to interstate migration

b. Strict Scrutiny used
c. “We are all citizens of the US; and, as members of the same community, must have the right to pass and repass through every part of it without interruption, as freely as in our own States.”

d. Ct identified three components to the right to travel.  Saenz v. Roe, 1999.
i. Right of a citizen of one state to enter and leave another state

ii. Right to be treated as a welcome visitor as opposed to an unwelcome alien, Art IV, §2
iii. Right to be treated like other citizens, if one decides to become a permanent resident, 14th Amendment Citizen Clause
e. No fundamental right to international travel.

I. The Right to Vote

a. The Right to Vote is a Fundamental Right

i. Mentioned in several Amendments: 

1. 15th: cannot be denied based on race, color, or having been a slave

2. 19th: women

3. 24th: prohibited poll taxes

4. 26th: 18+ can vote
ii. Fundamental Right→Strict Scrutiny, because it is essential in a democratic society

iii. 2 major issues concerning right to vote

1. Laws that deny some citizens the right to vote

a. Poll Taxes

b. Property Ownership Requirements

c. Durational Residency Requirements

d. (Literacy tests and Preventing convicted felons from voting are upheld)

2. Laws that dilute the voting power of some citizens

b. Restrictions on the Ability to Vote

i. Poll tax—the requirement that people pay a fee in order to vote

1. Prohibited by 24th Amendment in federal elections

2. Extended to all other elections

3. EP challenge to VA’s $1.50 tax on voters in state elections.  Strict scrutiny.  Struck down.  No compelling interest justifies making people pay a poll tax.  Harper v. Virginia State Board or Elections, 1966.
ii. Property Ownership, both stuck down and upheld

1. NY law prohibited people not affiliated with the public school system from voting in the school district elections.  Strict scrutiny.  Struck down because it was not proven that the exclusion of some people is necessary to achieve the goal of the state.  Kramer v. Union Free School District, 1969
2. Minimal scrutiny because the water storage district didn’t administer laws on the citizens.  There is no governmental relationship between the district and non-voting users of electricity.  Ball v. James, 1981.
iii. Durational Residency:  strict scrutiny

iv. Literacy Tests: constitutional because the ability to read and write is relevant to the ability to vote.

1. Rational review

2. Outlawed in federal elections

v. Criminals

1. No fundamental right to vote, state and federal elections

2. People awaiting trial can vote

3. Convicted felons cannot

c. Dilution of the right to vote

i. One person—One vote.  All legislative districts must be about the same in population size.

1. Small deviations are okay
ii. Strict Scrutiny used

iii. Alabama had districts of widely varying population, causing a person voting in a smaller district to have a bigger vote than someone in a huge district.  Reynolds v. Sims, 1964.
iv. This doctrine applies to the House of Representatives.  Wesberry v. Sanders, 1964.

v. Bush v. Gore, 2000. SCt held that FL SCt violated the Const by their unconstitutional court order to recount
J. Constitutional Protection for a Right to Educate

a. No fundamental right to funding of education
b. Examine TX funding scheme under Rational Review, because there is no fundamental right.  Legit interest to try and have local control over public schools.  There’s language in many state constitutions about education. p. 857 in text.   “efficient system of education”  San Antonio ISD v. Rodriguez, 1973
K. Procedural Due Process (READ CAREFULLY!  There will be a question on the analysis!)  “Nor shall any state deprive any person of life, liberty, or property without due process of law”
a. 5th and 14th Amendments

b. Deprivation of Liberty includes

i. Freedom from bodily restraints

ii. Defamation by government

iii. Physical punishment

iv. Commitment to a mental institution

v. Injury to reputation

c. Property Interests include

i. Public Education

ii. Continued Welfare benefits

iii. Retention of Driver’s license

iv. Public employment

1. A due process property interest does not arise when an individual is first applying for employment; however, if the person has already been given benefit, he has a property interest in continuing receipt of those benefits

d. What’s Deprivation?

i. Intent [to deprive of life, liberty, or property] always.  An intentional act that unintentionally results in deprivation doesn’t work.  Reckless or Deliberate Indifference, only if there is time to deliberate.  (Daniels, Sacramento) 

ii. On the exam, Kelso will identify if it is intentional, reckless, deliberate indifference, or negligence.
iii. Must be state action, not state inaction (DeShaney)

iv. For it to be a const deprivation, it must be an intentional/recklessly/deliberate indifference action of the government, not just negligence.  A statutory tort action may be created to provide protection/relief in some circumstances; then governmental negligence would be a cause of action.  Daniels v. Williams, 1986.
v. To have deliberate indifference, there must be time to make it deliberate.  High speed chase doesn’t count because there was no time to determine consequences.  In this kind of case, an intentional act is required to have a cause of action.  Reckless/deliberate indifference won’t count here.  County of Sacramento v. Lewis, 1988.
vi. Harm to the person comes from a private individual, not the state.  This is not enough.  The state must be the one depriving, not some other person that the state did not prevent.  The state has no obligation to go around preventing deprivation.  If the state begins something and then carries out their plan in reckless/intentional way, then there’s a cause of action.  DeShaney v. Winnebago County Dept of Social Services, 1989.
e. Is it a deprivation of Life, Liberty, or Property?

i. This course will not go into life deprivation.

ii. Property interest.  Types of property interests: common law property, government action (contract, statute, or policy).  
iii. No deprivation of liberty because there was no harm of reputation, which would make it hard to seek other employment.  Employment contract here gave no property interest in being rehired.  Board of Regents v. Roth, 1972.
iv. Long standing informal policy is good enough for a person to have a property interest in being rehired.  Perry v. Sinderman, 1972.
v. Liberty interest in reputation left unresolved.  Not on exam.  
f. What Procedures are Required?

i. Once it is determined that there is a sufficient deprivation of life, liberty, or property, the next step is to decide what process is required

ii. Social security disability.  Post termination hearing with documents because medical documentation is needed.  Mathews v. Eldridge, 1976.
1. The private interest that will be affected by official action

2. The risk of an erroneous deprivation of such interest through the procedures used

3. The magnitude of the government’s interest, including the fiscal and administrative cost of a hearing.

g. Procedural Due Process, p. 85 in outline (ch. 8(L))

i. Pre-Termination Hearing vs. Post Termination Hearing

1. Deprivation of property—post termination

2. Deprivation of liberty—both 

ii. Oral Hearing vs. Submission of  documents

iii. Cross Examination available vs. Tell own story

iv. Formal record prepared vs. informal record

v. Court Appointed attorney vs. No right
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